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145  V.  a  1-28,  86  L.  Ed.  601,  12  Sap.  Ct.  810,  FIOKLEN  ▼.  SHELBY  00. 
TAXENQ  DIST. 

State  tax  on  factors,  Ixrokers,  etc.,  U  not  invalid  aa  to  repreaentatiyes 
of  nonresident  principals. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Kentucky,  231  U.  S.  399, 
58  L.  Ed.  285,  34  Sup.  Ct.  122,  holding  attorneys  furnishing  credit  informa- 
tion to  foreign  corporation  are  not  engaged  in  interstate  commerce; 
United  States  Express  Co.  v.  State  of  Minnesota,  223  U.  S.  344,  56 
L.  Ed.  466,  32  Sup.  Ct.  211,  holding  express  company  may  be  taxed 
on  portion  of  interstate  shipments  carried  within  State;  Galveston  etc. 
Ry.  Co.  V.  Texas,  210  U.  S.  225,  226,  52  L.  Ed.  1036,  1037,  28  Sup.  Ct. 
638,  holding  State  cannot  tax  gross  receipts  of  railroads  where  greater 
part  derived  from  interstate  commerce;  Carstairs  v.  Cochran,  193  U.  S. 
16,  48  L.  Ed.  597,  24  Sup.  Ct.  318,  upholding  State  tax  on  liquors  in 
warehouse  to  be  paid  by  warehouseman  and  giving  him  lien  therefor; 
Postal  Telegraph-Cable  Co.  v.  City  of  Mobile,  179  Fed.  960,  holding 
telegraph  company  engaged  in  interstate  commerce  and  not  subject  to 
State  tax;  Pabst  Brewing  Co.  v.  Terre  Haute,  98  Fed.  334,  holding 
city  ordinance  imposing  license  on  breweries  or  agencies  of  breweries 
is  invalid  as  applied  to  depot  maintained  by  brewing  association  of 
another  State  for  purpose  of  storing  in  original  package  beer  shipped 
into  State  until  its  distribution  to  customers  in  original  package ;  United 
States  V.  Naylon,  3  Alaska,  93,  holding  civilian  employee  connected  with 
army  not  subject  to  road  tax;  Racine  Iron  Co.  v.  McCommons,  311  Ga. 
549,  36  N.  E.  871,  upholding  act  imposing  license  tax  on  traveling  agents 
for  nonresident  principals,  who  make  executory  contracts  for  sale  of 
gocNis,  and  who  receive  them  in  bulk,  and  break  original  package  and 
distribute  them  among  customers;  Marconi  Wireless  Tel.  Co.  v.  Com- 
monwealth, 218  Mass.  562,  566,  Ann.  GaA.  19160,  214,  106  N.  E.  311,  313, 
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holding  interstate  company  doing  domestic  business  is^  subject  to  State 
tax;  Phillipsburg  Horse  Car  R.  Co.  y.  State  Board  of  Assessors,  82 
N.  J.  L.  57,  58,  60,  81  Atl.  1124,  1125,  upholding  franchise  tax  imposed 
on  railroad  operating  partly  within  and  partly  without  State;  Kolb 
V.  Boonton,  64  N.  J.  L.  165,  44  Atl.  873,  upholding  municipal  ordinance 
licensing  hawkers  and  peddlers;  Logan  v.  Brown,  125  Tenn.  217,  141 
S.  W.  753,  holding  one  >«elling  liquor  to  persons  without  State  may  be 
subjected  to  license  tax;  Adkins  v.  Richmond,  98,  100,  34  S.  E.  969, 
970,  holding  State  cannot  tax  resident  solicitor  for  sale  of  goods  by 
sample  solely  for  nonresident  owner,  who  forwards  such  orders  and 
receives  commission;  State  v.  Northern  Express  Co.,  80  Wash.  323, 
141  Pac.  762,  holding  interstate  express  company  may  be  taxed  on 
business  done  wholly  within  State;  Emert  y.  Missouri,  156  U.  S.  320, 
39  L.  Ed.  487,  15  Sup.  Ct.  374,  upholding  peddler's  license;  Hopkins 
V.  United  States,  171  U.  S.  592,  594,  48  L.  Ed.  296,  297,  19  Sup.  Ct.  45, 
46,  holding  Kansas  City  Live-Stock  Exchange  was  not  engaged  in  inter- 
state commerce;  The  City  of  Norwalk,  55  Fed.  106,  upholding  State 
statute  giving  action  for  death  on  navigable  waters ;  Moore  v.  Euf aula, 
97  Ala.  673,  11  South.  922,  upholding  license  on  telegraph  companies; 
Osborne  y.  State,  33  Fla.  187,  189,  196,  39  Am.  St.  Bep.  115,  117,  122, 
25  L.  B.  A.  129,  131,  14  South.  596,  599,  upholding  license  tax  on  express 
companies;  Walton  v.  Augusta,  104  Qa.  760,  30  S.  E.  965,  upholding 
tax  on  "commercial  street  brokerage";  Postal  Tel.  Cable  Co.  v.  Adams, 
71  Miss.  560,  565,  42  Am.  St.  Bep.  477,  482,  14  South.  37,  39,  enforcing 
privilege  tax  against  foreign  corporation;  Lumberville  Bridge  Co.  y. 
State  Board  of  Assessors,  55  N.  J.  L.  535,  25  L.  B.  A.  137,  26  Atl.  713, 
upholding  yearly  license  on  corporations;  Kolb  y.  Town  of  Boonton, 
64  N.  J.  L.  163,  44  Atl.  873,  upholding  tax  affecting  business  between 
citizens  and  nonresidents;  Memphis  v.  Carrington,  91  Tenn.  514,  19 
S.  W.  674,  holding  tax  was  upon  insurance  agencies,  and  not  companies; 
Gulf  etc.  Ry.  Co.  v.  Eddins,  7  Tex.  Civ.  App.  127,  128,  26  S.  W.  165,  166, 
upholding  statute  prescribing  minimum  time  for  stipulated  notice  to 
carriers  for  loss. 

Distinguished  in  Stockard  y.  Morgan,  185  U.  S.  34,  36,  46  L.  Ed.  798, 
794,  22  Sup.  Ct.  579,  580,  holding  Tennessee  statute  of  1881,  taxing 
drummers,  void  as  to  nonresident  drummer  for  nonresident  firm;  Amer- 
ican Mfg.  Co.  V.  City  of  St.  Louis,  238  Mo.  279,  142  S.  W.  300,  holding 
tax  on  sales  made  in  municipality  does  not  apply  to  sales  made  to  non- 
residents; Pennywitt  v.  Blue,  73  W.  Va.  719,  720,  81  S.  E.  399,  400, 
holding  merchandise  broker  making  no  sales  in  State  is  not  subject  to 
license  tax;  Brennan  v.  Titusville,  153  U.  S.  306,  38  L.  Ed.  724,  14  Sup. 
Ct.  834,  annulling  tax  on  agent  sent  by  manufacturer  of  another  State; 
In  re  Rozelle,  57  Fed.  158,  annulling  license  on  broker  selling  property 
of  nonresidents ;  Stratford  v.  City  Council,  110  Ala.  626,  627,  20  South 
129,  holding  invalid  license  on  brokers  representing  nonresident  pnnci- 
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pals;  Hurford  y.  State,  91   Tenn.  «74,  676,  20  S.  W.  202,  annulling 
privil^e  tax  on  sample  sellers. 

Situs  of  personal  property  for  the  purpose  of  taxation.  Note,  62 
Am.  St  Bep.  474. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  B.  A. 
682,  691,  698. 

Business  of  collection  or  commercial  agency  as  interstate  commerce. 
Note,  47  L.  B.  A.  (N.  8.)  649. 

State  may  tax  trades^  profeisions  or  occapattons,  in  absence  of  State 
isbildtloiL 

Approved  in  In  re  Lipschitz,  14  N.  D.  624,  629,  96  N.  W.  158,  160, 
upholding  tax  on  occupation  of  hawking  and  peddling;  Stockard  v. 
Morgan,  105  Tenn.  414,  58  S.  W.  1063,  upholding  privilege  tax  on  mer- 
chandise brokers;  Texas  Co.  v.  Stephens,  100  Tex.  644,  103  S.  W.  487, 
upholding  tax  on  those  dealing  in  petroleum;  State  v.  Gorham,  115 
N.  C.  727,  44  Am.  St.  Bep.  496,  25  L.  B.  A.  812,  20  S.  £.  181,  taxing 
lightning-rod  agent;  State  v.  Harrington,  68  Vt.  629,  34  L.  B.  A.  102, 
35  Atl.  518,  upholding  license  on  itinerant  venders. 

Tax  on  resident  doing  business  largely  for  nonresident  principal  is  not 
tax  OB  commerce. 

Approved  in  Attorney  General  v.  Electric  etc.  Battery  Co.,  188  Mass. 
242,  74  N.  E.  468,  statute  imposing  tax  and  certain  requirements  on 
foreign  corporations  applies  to  those  engaged  in  interstate  commerce 
if  they  have  separate  business  within  State;  People  v.  Reardon,  184 
N.  Y.  457, 112  Am.  St.  Bep.  646,  647,  77  N.  E.  978, 979,  upholding  State  tax 
on  transfers  of  corporate  stock;  dissenting  opinion  in  State  v.  Coop, 
52  S.  C.  513,  41  L.  B.  A.  608,  30  S.  E.  611,  majority  holding  deliverer 
of  portrait  already  sold,  not  a  hawker. 

Constitutionality  of  State  regulations  of  interstate  commerce. 
Note,  27  Am.  St.  Bep.  562. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.  Note, 
2  Ann.  Gas.  702. 

Ldmit  of  amount  of  license  fees.    Note,  80  L.  B.  A.  422. 

Grading  license  tax  according  to  volume  of  business,  or  capital  em- 
ployed.   Note,  17  L.  B.  A.  (N.  S.)  898. 

145  XT.  a  29-52,  36  L.  Ed.  609,  12  Sup.  Ot.  799,  SESSIONS  ▼.  BOMADKA. 

Tear's  delay  and  assignee's  assertions,  held  election  not  to  accept  cer- 
tain of  bankrupt's  property. 

Approved  in  Lancey  v.  Foss,  88  Me.  218,  219,  33  Atl.  1072,  1073,  up- 
holding right  of  bankrupt  to  carry  on  suit  when  assignee  does  not  ap- 
pear. 
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Distinguished  in  First  Nat.  Bank  v.  Lasater,  196  U.  S.  119,  49  L.  Ed. 
409,  26  Sup.  Ct.  206,  bankrupt  who  had  returned  no  assets  could  not^ 
after  termination  of  proceedings,  assert  claim  for  usurious  interest  he 
had  paid. 

Title  to  patent  passes  to  assignee,  subject  to  his  right  to  disclaim  If 
burdenaome. 

Approved  in  In  re  Lighthall,  221  Fed.  796,  holding  trustee  listing 
interest  in  insurance  policy  as  worthless  did  not  constitute  abandon- 
ment of  same;  In  re  Wiseman  &  Wallace,  159  Fed.  238,  240,  holding 
nonaction  of  trustee  when  he  believed  claim  uncollectible  did  not  con- 
stitute abandonment;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Hurley,  153  Fed. 
610,  82  C.  C.  A.  463,  holding  valid  modification  made  in  contract  by 
bankrupt  before  adjudication  is  binding  on  trustee;  In  re  Cogley,^07 
Fed.  75,  holding  bankruptcy  trustee  not  required  to  take  charge  of  or 
sell  any  portion  of  estate  so  heavily  encumbered  with  valid  liens  that 
nothing  can  be  realized  therefrom  for  unsecured  creditors;  Nat.  Bank 
V.  Maxon,  168  Iowa,  331,  150  N.  W.  606,  holding  creditors  must  apply 
to  court  to  compel  trustee  to  take  charge  of  property;  Chilton  v.  Met- 
calf,  234  Mo.  54,  136  S.  W.  708,  holding  sale  made  in  bankruptcy  pro- 
ceedings could  not  be  attacked  after  thirty  years;  Lasater  v.  National 
Bank,  96  Tex.  348,  72  S.  W.  1058,  holding  after  close  of  bankruptcy 
proceedings  and  discharge  of  trustee,  an  asset  of  bankrupt  which  had 
passed  to  trustee  by  bankruptcy  prbceedings,  though  he  had  no  knowl- 
edge of  its  existence,  may  be  recovered  by  the  bankrupt  himself,  where 
neither  creditors  nor  trustee  assert  any  rights  in  it;  dissenting  opinion 
in  In  re  Frazin,  183  Fed.  32,  33  L.  R.  A.  (N.  S.)  745,  105  C.  C.  A.  320, 
majority  holding  lease  of  bankrupt  does  not  pass  to  trustee;  dissenting 
opinion  in  Harmon  v.  Dothan  Nat.  Bank,  186  Ala.  392,  393,  64  South. 
632,  majority  holding  mortgagor  may  sue  mortgagee  for  excess  obtained 
at  unauthorized  sale. 

Distinguished  in  dissenting  opinion  in  Equitable  Life  Assur.  Soc.  v. 
Perkins,  41  Ind.  App.  194,  80  N.  E.  685,  majority  holding  insurance 
company  cannot  escape  liability  on  policy  because  bankrupt  failed  to 
list  it  in  assets. 

Patent  rights  as  property.    Note,  17  Ann.  Gas.  891. 

Patentee's  power  to  disclaim  ia  beneficial,  denied  only  where  resorted 
to  for  deceptive  purpose. 

Approved  in  Carnegie  Steel  Co.  v.  Cambria  Iron  Co.,  185  U.  S.  436, 
46  L.  Ed.  985,  22  Sup.  Ct.  711,  holding  disclaimer  may  extend  to  part 
of  specification  as  well  as  to  claim  or  one  feature  of  claim;  Manhattan 
General  Const.  Co.  v.  Helios-Upton  Co.,  135  Fed.  802,  effect  of  disclaimer 
not  to  make  that  which  is  disclaimed  part  of  prior  art;  Sample  v. 
American  Soda  Fountain  Co.,  134  Fed.  403,  in  suit  for  infringement, 
after  appellate  court  had  held  patent  void,  patentee  could  remove  ob- 
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jections  by  disclaimer  and  obtain  rehearing  of  case;  Carnegie  Steel  Co. 
y.  Cambria  Iron  Co.,  89  Fed.  757,  upholding  power  of  disclaimer. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  £.  B.  0.  795. 

Revised  Statutes,  section  4917,  Is  broad  enough  to  coyer  disclaimer  to 
ayold  effect  of  Including  too  much  in  patent. 

Approved  in  Wilkins  Shoe-Button  Fastener  Co.  v.  Webb,  89  Fed.  987, 
npholding  patent  on  machines  which  co-operate  to  accomplish  single 
result. 

Infringer  cannot  set  up  assignee's  title  against  title  acquired  from 
hankruirt  with  assignee's  consent. 

Approved  in  Winkler  v.  Studebaker  Bros.  Mfg.  Co.,  105  Fed.  190,  191, 
holding  where  part  owner  of  patent  died  intestate  and  estate  adminis- 
tered and  administratrix  discharged  without  having  made  any  dispo- 
sition of  interest  in  patent,  title  acquired  by  assignment  from  next  of 
kin  is  sufficient  to  support  suit  for  infringement  of  patent. 

By  Bevised  Statutes,  section  4917,  delay  in  making  disclaimer  till  suit 
brought  affects  only  recovery  of  costs. 

Approved  in  Suddard  v.  American  Motor  Co.,  163  Fed.  857,  holding 
disclaimer  should  be  filed  before  final  decree;  Office  Specialty  Mfg.  Co. 
V.  Globe  Co.,  65  Fed.  605,  unreasonable  delay  in  filing  disclaimer  invali- 
dates patent. 

Adoption  in  Revised  Statutes  of  previous  phraseology  adopts  Judicial 
construction  thereof. 

Approved  in  In  re  American  Lime  Co.,  201  Fed.  436,  holding  one 
selling  machine  to  bankrupt  is  not  ''undertaker"  entitled  to  mechan- 
ic's lien;  General  Electric  Co.  v.  AUis-Chalmers  Co.,  171  Fed,  669,  re- 
fusing to  decree  infringement  of  Potter  patent  for  handle  of  contact 
cylinder  on  electric  car;  Von  Bremen  etc.  Co.  v.  United  States,  168 
Fed.  890,  94  C.  C.  A.  301,  holding  truffles  dutiable  as  '' mushrooms  in 
tins*';  United  States  v.  Hermann  Boker  &  Co.,  158  Fed.  397,  86  C.  C.  A. 
32,  holding  long,  narrow,  thin,  cold-rolled  steel  strips  not  dutiable  as 
'  *  sheet  steel  in  strips ' ' ;  State  ex  rel.  Western  Const.  Co.  v.  Board  of 
Commrs.  of  Clinton  County,  166  Ind.  189,  76  N.  E.  994,  holding  railroad 
could  not  mandamus  town  to  collect  assessment  levied  for  its  benefit; 
Pennington  v.  Gillaspie,  63  W.  Va.  545,  61  S.  E.  417,  upholding  right 
of  widow  to  sue  saloon-keeper  for  death  of  husband  resulting  from 
intoxication. 

Taylor  patent  improvement  in  trunks  held  novel  and  infringed  hy 
Somadka  patent  fastener. 

Approved  in  La  Crosse  Plow  Co.  v.  Van  Brunt,  220  Fed.  628,  136 
C.  C.  A.  234,  holding  where  sale  of  grain  drill  in  certain  territory  re- 
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suited  from  its  adaptability  in  drilling  in  sticky  soil,  all  profits  in  that 
territory  might  be  recovered ;  Edison  General  Elec.  Co.  v.  Grouse  etc.  Elec. 
Co.,  146  Fed.  548,  patent  for  electric  lamp  socket,  though  not  pioneer  in- 
vention, infringed  by  structure  containing  all  elements  in  substantially 
same  combination;  Manhattan  General  Const.  Co.  v.  Helios-Upton  Co., 
135  Fed.  804,  regulating  device  for  arc-lamps  discloses  patentable  inven- 
tion and  infringed;  Sessions  v.  Gould,  60  Fed.  754,  involving  Taylor 
patent;  Independent  Elec.  Co.  v.  Jeffrey  Mfg.  Co.,  76  Fed.  991,  uphold- 
ing Lechner  mining  machine  patent. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  158. 

Patent  does  not  infringe  prior  one,  althou^  for  same  purpose,  If  former 
lacks  features  and  methods  of  latter. 

Approved  in  Westinghouse  v.  Boyden  Power  Brake  Co.,  170  U.  S. 
668,  42  L.  Ed.  1147,  18  Sup.  Ct.  722,  fluid-pressure  brake  held  not  in- 
fringement of  fluid-pressure  automatic  brake;  Kings  County  Raisin  etc. 
Co.  V.  United  States  Consol.  etc.  Raisin  Co.,  182  Fed.  63,  104  C.  C.  A. 
499,  upholding  Pettit  patent  for  fruit-seeding  machine;  Boyer  v.  Keller 
Tool  Co.,  127  Fed.  138,  62  C.  C.  A.  244,  upholding  Boyer  patent  No. 
537^629,  for  pneumatic  tool;  Standard  etc.  Scale  Co.  v.  Computing  Scale 
Co.,  126  Fed.  649,  61  C.  C.  A.  541,  construing  computing  scale  patents; 
Brislin  v.  Carnegie  Steel  Co.,  118  Fed.  600,  holding  Brislin  &  Vinnoe 
patent  No.  345,953,  for  feeding  mechanism  for  rolling-mills,  anticipated 
Hanley  &  Rickey  patent  No..  352,748;  Busch  v.  Jones,  16  App.  D.  C.  43, 
upholding  novelty  of  machine  for  dry-pressing  folded  sheets  of  printed 
matter. 

Distinguished  in  Schreiber  v.  Grimm,  72  Fed.  675,  19  C.  C.  A.  67, 
generally. 

Doubt  whether  later  patent  supplanting  earlier  ones  because  practical, 
Is  Invalid,  must  be  resolved  In  Its  favor. 

Approved  in  Thomson  Houston  Electric  Co.  v.  Ohio  Brass  Co.,  130 
Fed.  547,  patent  for  switch  for  overhead  electric  conductors  valid  though 
some  of  appliances  used  were  old;  Wilkins  Shoe-Button  Fastener  Co. 
V.  Webb,  89  Fed.  997,  holding  first  patent  prima  facie  evidence  of 
priority  of  invention;  In  re  Briede,  27  App.  D.  C.  307,  holding  doubt  as 
to  whether  more  than  one  invention  embraced  in  patent  should  be 
resolved  in  favor  of  patentee. 

Use  of  different  mechanical  method  for  producing  result  as  in* 
fringement.     Note,  20  E.  B.  G.  691. 

Patentee  who  la  pioneer  In  his  art,  inventing  a  principle  liberally  used, 
is  entitled  to  liberal  construction. 

Approved  in  Crown  Cork  etc.  Co.  v.  Aluminum  etc.  Co.,  108  Fed.  867, 
48  C.  C.  A.  72,  holding  Painter  reissue  No.  11,685,  for  bottle  stopper, 
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infringed  by  stoppers  made  in  accordance  with  Hall  patent  No.  541,203 ; 
MeCormiek  Harvesting  Mach.  Co.  v.  Aultman,  69  Fed.  387,  16  C.  C.  A. 
259,  defining  infriDgement;  Pittsburgh  Bednction  Co.  v.  Cowles  Elec.  etc. 
Co.,  55  Fed.  320,  following  rule;  Westinghouse  v.  New.  York  Air-Brake 
Co.,  59  Fed.  598,  mere  superficial  dissimilarities  constitute  infringe- 
ment. 

In  absence  of  royalty,  Infringer's  saving  by  um  of  the  device  is  index 
of  damages,  but  subject  to  modification. 

Approved  in  Cambria  Iron  Co.  v.  Carnegie  Steel  Co.,  224  Fed.  949, 
954,  140  C.  C.  A.  437,  holding  infringer  liable  for  lessened  cost  of  pro- 
duction due  to  use  of  patented  article;  United  States  Frumentum  Co. 
V.  Lauhoff,  216  Fed.  619,  132  C.  C.  A.  614,  holding  where  patentee  is 
nnable  to  prove  royalties,  general  damages  might  be  recovered;  P.  P. 
Mast  &  Co.  V.  Superior  Drill  Co.,  154  Fed.  54,  83  C.  C.  A.  157,  holding 
comparison  might  be  made  as  to  cost  of  production  where  patented 
article  used  and  cost  where  nearest  substitute  used;  Brickill  v.  Mayor 
etc.,  60  Fed.  102,  8  C.  C.  A.  500,  following  rule;  Tuttle  v.  Qaflin,  76 
Fed.  233,  22  C.  C.  A.  138,  measure  of  damages  is  difference  between  cost 
of  plating  with  machine  and  by  hand. 

To  wliat  extent  and  when  profits  are  allowable  as  damages  against  in- 
ftlnger,  stated. 

Approved  in  Underwood  Typewriter  Co.  v.  Fox.  Typewriter  Co.,  220 
Fed.  885,  136  C.  C.  A.  446,  holding  one  claiming  infringement  of  tabu- 
lating attachment  for  typewriters  must  show  what  sales  resulted  from 
improvement;  Columbia  Wire  Co.  v.  Kokomo  Steel  etc.  Co.,  194  Fed. 
109, 114  C.  C.  A.  186,  holding  advantage  gained  by  infringer  is  computed 
from  time  of  appropriation  and  not  from  date  of  patent;  Dowagiac 
Mfg.  Co.  V.  Minnesota  Moline  Plow  Co.,  183  Fed.  317, 105  C.  C.  A.  526, 
holding  where  patentee  obtains  only  nominal  damages,  costs  are  properly 
taxed  to  him. 

Distinguished  in  Lattimore  v.  Hardsocg  Mfg.  Co.,  121  Fed.  987,  58 
G.  C.  A.  287,  holding  in  accounting  for  infringement  of  patent  for 
miner's  lantern-holders,  where  defendant  i3old  miner's  caps  to  which 
it  attached  holders,  complainant  could  recover  profits  on  holders  only. 

Infringer  claiming  want  of  knowledge  of  patent  sboold  aver  same  in 
Ilia  answer. 

Approved  in  Hart  etc.  Mfg.  Co.  v.  Anchor  Elec.  Co.,  92  Fed.  660, 
34  C.  C.  A.  606,  New  Departure  Bell  Co.  v.  Bevin  Bros.  Mfg.  Co.,  64 
Fed.  866,  and  Winchester  Repeating  Arms  Co.  v.  American  Buckle  etc. 
Co.,  54  Fed.  7il,  all  following  rule;  Tuttle  v.  Claflin,  76  Fed.  237, 
22  C.  C.  A.  138,  triable  issues  confined  to  pleadings. 

Distinguished  in  Lowell  Mfg.  Co.  v.  Hogg,  70  Fed.  787,  omission  of 
mark  ''patented"  on  article  available  as  defense  in  accounting  after 
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answer ;  Coupe  v.  Royer,  155  U.  S.  584,  39  L.  £d.  270,  15  Sup.  Ct.  207, 
notice  of  patent  right  to  be  pleaded. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  0.  855,  860. 

145  U.  S.  52-55,  86  L.  Ed.  620,  12  Snp^  Ot.  814,  OBEGON  BT.  ETC.  OO.  T. 
OBEQONIAN  BT.  OO. 

Not  cited. 

145  U.  8.  56-82,  86  L.  Ed.  621,  12  8ap.  Ot  772,  LEWIS  ▼.  BABNHABT. 
Adverse  posaeflsion  does  not  nm  against  remaindezman. 

Approved  in  Maring  v.  Meeker,  263  111  141,  146,  105  N.  E.  33,  36, 
holding  after  death  of  life  tenant,  adverse  possession  operates  against 
remainderman. 

Distinguished  in  Barnes  v.  Gunter,  111  Minn.  393,  127  N.  W.  399, 
holding  adverse  possession  operates  against  remainderman  after  con- 
veyance by  life  tenant. 

Adverse  possession   against  remaindermen  and   owners  of  future 
estates.    Note,  19  L.  R.  A.  844,  861. 

Effect  on  reversion  or  remainder  of  tax  sale  during  life  tenancy. 
Note,  83  L.  B.  A.  695. 

Will  not  shown  to  be  executed  according  to  laws  of  State  wbere  made 
ifl  not  constructive  notice,  or  recordable,  In  Illinois. 

Approved  in  Catholic  University  v.  Boyd,  227  111,  293,  81  N.  E.  366, 
holding  certified  copy  of  will  recorded  after  deed  executed  does  not 
bind  grantees ;  Bliss  v.  Seeley,  191  111.  473,  475,  61  N.  E.  528,  529,  holding 
record  in  Illinois  of  foreign  will  accompanied  by  certificate  defective 
in  not  stating  that  will  was  duly  executed  and  proved  according  to  laws 
of  foreign  State  will  not  prevail  against  deed,  though  executed  prior 
thereto ;  Harrison  v.  Weatherly,  180  111.  437,  54  N.  E.  240,  foreign  will 
not  effective  unless  Illinois  statute  followed. 

Bedtals  In  deed  are  not  constructive  notioe  to  another  grantee  of  same 
grantor. 

Approved  in  Providence  etc.  Hunting  Club  v.  Gill,  117  Va.  560,  561, 
85  S.  E.  465,  holding  grantee  of  land  not  bound  by  recitals  of  deed  of 
trust  to  which  he  was  not  a  party. 

Effectiveness  as  notice  of  recorded  instrument  not  entitled  to  rec- 
ord.   Note,  Ann.  Caa.  1913B,  1076. 

Invalid  tax  deed  as  color  of  title.    Note,  11  L.  B.  A.  (N.  8.)  777» 
781,  782. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  B.  A.  (N.  8.)  1269. 
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Illinois  mle  as  to  when  reversioner  or  remainderman  barred,  stated. 
Citod  in  Lewis  v.  Pleasants,  143  111.  290,  32  N.  E.  384,  principles 
applied  to  similar  facts. 

146  U.  S.  82-105,  36  L.  Ed.  632»  12  8np.  Ct.  787,  QUINOT  ETC.  &.  &.  00. 
▼.  HnMPHEEY& 

BeceiTers  are  custodians,  ministerial  officers  appointed  to  preserre  prop^ 
ertj  pendente  Ute. 

Approved  in  Great  Western  Min.  «tc.  Co.  v.  Harris,  198  U.  S.  576, 
49  L.  Ed.  1169,  25  Sup.  Ct.  770,  receiver  could  not  be  empowered  by 
court  appointing  him  to  sue  to  recover  assets  in  foreign  jurisdiction; 
Fowler  v.  Osgood,  141  Fed.  22,  4  L.  B.  A.  (N.  S.)  824,  72  C.  C.  A.  270, 
receiver  appointed  by  Federal  court  could  not  sue  in  Federal  court  of 
another  State  for  recovery  of  funds;  Hughes  v.  Hall,  118  Md.  676, 
85  Atl.  947,  holding  decree  of  dissolution  and  appointment  of  receiver 
are  necessary  prerequisites  to  recovery  of  illegal  preference;  Detroit 
etc.  R.  R.  Co.  V.  Campbell,  140  Mich.  390,  103  N.  W.  859,  where  railroad 
had  contracted  with  another  to  obtain  riglit  of  way  for  it,  his  right  to 
bring  condemnation  suit  in  corporate  name  not  affected  by  appointment 
of  receiver;  State  v.  Reynolds,  209  Mo.  181,  123  Am.  St.  Rep.  468,  14 
Aim.  Gas.  198,  15  L.  R.  A.  (N.  S.)  963,  107  S.  W.  492,  holding  possession 
of  property  not  altered  by  removal  of  one  receiver  and  appointment  of 
another;  Lockport  Felt  Co.  v.  United  Box  Board  etc.  Co.,  74  N.  J.  Eq. 
696,  70  Atl.  984,  holding  receiver  cannot  incur  extra  indebtedness  with- 
out order  of  court;  Grand  Trunk  Ry.  Co.  v.  Central  etc.  R.  R.  Co.,-  81 
Fed.  542,  and  Farmers'  Loan  Co.  v.  Oregon  etc.  R.  R.  Co.,  31  Or.  244, 
246,  65  Am.  St  Bep.  823,  824,  38  L.  R.  A.  425,  426,  48  Pac.  707,  both 
following  rule;  New  York  etc.  R.  R.  Co.  v.  New  York  etc.  R.  R.  Co.,  58 
Fed.  278,  receiver  represents  no  particular  interest;  Memphis  etc.  R.  R. 
Co.  V.  Hoechner,  67  Fed.  458,  14  C.  C.  A.  469,  receiver  held  liable  for 
negligent  acts;  Compton  v.  Jesup,  68  Fed.  282,  15  C.  C.  A.  397,  refusing 
to  review  proceedings  of  receivership  collaterally,  because  property  in 
court 's  hands ;  Ames  v.  Union  Pac.  Ry.  Co.,  74  Fed.  342,  receiver  derives 
authority  from  court  and  not  from  the  parties. 

Ballroad  receiver  taking  leased  road  Is  not  thereby  bound  for  agreed 
rent,  wltbont  time  to  Investigate. 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198 
Fed.  728,  729,  732,  117  C.  C.  A.  503,  holding  receiver  liable  for  deficit 
resulting  during  his  investigation;  Johnson  v.  Lehigh  Valley  Tract  Co., 
130  Fed.  941,  refusing  to  enforce  forfeiture  of  railroad  lease  against 
lessee  which  was  in  hands  of  receivers ;  Dayton  Hydraulic  Co.  v.  Felsen- 
thally  116  Fed.  965,  54  C.  C.  A.  537,  holding  where  on  demand  for  rent 
of  leased  premises  which  receiver  never  had  taken  actual  possession  of, 
latter  asked  for  time  to  investigate,  and  one  year  later,  on  demand 
for  rent  or  surrender  of  premises,  he  agreed  to  surrender  on  condition 
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of  release  of  back  rent,  such  condition  bound  receivership  for  rental 
from  that  time;  Fidelity  Ins.  etc.  Co.  ▼.  Norfolk  etc.  R.  B.  Co.,  114  .Fed. 
393,  holding  judgment  obtained  against  railroad  after  its  property  placed 
in  hands  of  receiver  in  suit  to  foreclose  mortgage  thereon,  for  tort  com- 
mitted by  company  prior  to  receivership,  is  not  entitled  to  priority  over 
mortgage  bondholders  from  earnings  of  receivership ;  Perrin  etc.  Printing 
Co.  V.  Cook  Hotel  etc.  Co.,  118  Mo.  App.  54,  58,  93  S.  W.  340,  341,  where 
corporation,  on  appointment  of  receiver,  held  a  lease  under  which  it 
was  to  erect  hotel,  and  receiver  completed  construction  of  hotel,  he  was 
liable  for  entire  amount  of  rent;  Klein  v.  Gavenesch  Co.,  64  N.  J.  Eq. 
53,  53  Atl.  197,  holding  lessor  in  lease  for  term  of  years  at  designated 
annual  rent,  which  gives  lessor  right  of  re-entry  in  case  of  failure  to 
pay  rent,  cannot,  on  lessee's  insolvency,  demand  from  receiver  rent 
accruing  under  lease  after  receiver  quits  premises;  St.  Joseph  etc.  R.  R. 
Co.  V.  Humphreys,  145  U.  S.  115,  S6  L.  Ed.  643,  12  Sup.  Ct.  798,  United 
States  Trust  Co.  v.  Wabash  etc.  Ry.  Co.,  150  U.  S.  299,  300,  S7  L.  Ed. 
10&,  1089, 14  Sup.  Ct.  90,  Park  v.  New  York  etc.  R.  R.  Co.,  57  Fed.  802, 
New  York  etc.  R.  R.  Co.  v.  New  York  etc.  R.  R.  Co.,  58  Fed.  280,  Ames 
V.  Union  Pac.  Ry.  Co.,  60  Fed.  971,  Carswell  v.  Farmers'  Loan  etc.  Co., 
74  Fed.  91,  20  C.  C.  A.  282,  and  Central  Trust  Co.  v.  Continental  Trust 
Co.,  86  Fed.  525,  all  following  rule;  Spencer  v.  World's  Columbian  Ex- 
position, 163  111.  126,  45  N.  E.  253,  and  Link  Belt  Mach.  Co.  v.  Hughes, 
174  111.  160,  51  N.  E.  180,  receiver  may  elect  to  adopt  or  reject  lease; 
Clyde  V.  Richmond  etc.  R.  R.  Co.,  63  Fed.  24,  a  receiver  adopting  lease, 
boiind  by  its  terms;  Wall  v.  Piatt,  169  Mass.  401,  48  N.  E.  271,  receivers 
not  always  subject  to  contracts  of  corporations;  Central  R.  R.  etc.  Co. 
V.  Farmers'  Loan  etc.  Co.,  79  Fed.  166,  receiver  must  pay  rent  under 
adopted  lease;  Mercantile  Trust  Co.  v.  Farmers'  Loan  etc.  Co.,  81  Fed. 
258,  26  C.  C.  A.  383,  profitable  leases  payable  by  leased  road,  and  not 
by  road  under  receiver;  Northern  Pac.  R.  R.  Co.  v.  Heflin,  83  Fed.  94, 
27  C.  C.  A.  460,  receiver  not  liable  on  prior  contract  of  corporation 
unless  he  adopts  it;  Dushane  v.  Beall,  161  U.  S.  516,  40  L.  Ed.  792, 
16  Sup.  Ct.  639,  assignees  in  bankruptcy  may  elect  to  accept  or  reject 
property  which  is  unprofitable;  Holies  v.  Crescent  Drug  etc.  Co.,  53 
N.  J.  Eq.  618,  32  Atl.  1062,  insolvency  of  lessee  does  not  rescind  con- 
tract, and  receiver  liable  for  rent. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Northern  Pac.  R.  R.  Co., 
58  Fed.  262,  264,  receiver  appointed  at  request  of  mortgagee  must  pay 
rent  to  lessor  if  action  on  lease  is  unreasonably  delayed;  Mercantile 
Trust  Co.  V.  St.  Louis  etc.  Ry.  Co.,  71  Fed.  606,  607,  if  mortgagees  con- 
sent, receiver  may  give  preference  to  rental  of  leased  road  over  mort- 
gage; Central  R.  R.  etc.  Co.  v.  Farmers'  Loan  etc.  Co.,  79  Fed.  167, 
under  the  facts. 

Liability  for  rent  of  premises  occupied  by  receiver  or  assignee  for 
creditors.    Note,  59  L.  E.  A.  673,  676,  681,  682,  685,  687,  694. 
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BallToad  receivWB  poflMMloa  of  nnprofltable  leased  road  for  diort  time 
does  not  create  eqiUtlee  giving  rent  a  priority. 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  225 
Fed.  735,  holding  where  receivers  do  not  pay  rent,  lessors  may  ask  court 
for  return  of  property;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry. 
Co.,  219  Fed.  942,  holding  receivers  operating  leased  road  without  objec- 
tion of  lessors  are  liable  only  for  net  earnings ;  Central  Trust  Co.  v.  Third 
Ave.  R.  R.,  165  Fed.  481,  holding  receiver  of  leased  road  on  electing  to 
rescind  lease  could  not  be  required  to  turn  over  coal  on  land  in  power- 
house; Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  165  Fed.  476, 
and  Morton  Trust  Co.  v.  Metropolitan  St.  Ry.  Co.,  165  Fed.  492,  both 
holding  receiver  liable  for  net  profits  during  such  short  operation; 
Central  Trust  Co.  v.  Charlotte  etc.  R.  R.  Co.,  65  Fed.  269,  lease  of  road 
does  not  create  prior  lien  to  pay  its  debts;  Central  Appalachian  Co. 
▼.  Buchanan,  90  Fed.  458,  33  C.  C.  A.  598,  appointment  of  receiver  gives 
no  priority,  but  cuts  off  right  to  acquire  liens;  Ellis  v.  Vernon  Ice  Co., 
4  Tex.  Civ.  App.  70,  23  S.  W.  858,  denying  preference  to  prior  unsecured 
claim  over  fixed  lien;  Tradesman  Pub.  Co.  v.  KnoxviUe  Car- Wheel  Co., 
95  Tenn.  670,  49  Am.  St  Bep.  963,  31  L.  R.  A.  603,  32  S.  W.  1106,  and 
Bell  V.  American  Protective  League,  163  Mass.  563,  47  Am.  St.  Bep.  484, 
28  L.  R.  A.  454,  40  N.  E.  859,  possession  of  leasehold  does  not  make 
receiver  assignee  of  term. 

Denied  in  Central  Trust  Co.  v.  Thurman,  94  Ga.  742,  20  S.  E.  143, 
denying  preference  to  mortgages  over  unsecured  claims  under  Georgia 
statute. 

Relation  of  receivers  to  pre-existing  liens,  and  the  remedies  for  their 
enforcement.    Note,  71  Am.  St.  Rep.  377. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.    Note,  2  L.  R.  A.  (N.  S.)  1033. 

Kailroad  receiver  i^niointed  at  company's  instigation,  because  insolvent, 
cannot  be  socceasfnlly  challenged. 

Approved  in  American  Iron  etc.  Mfg.  Co.  v.  Seaboard  Air  Line  Ry. 
Co.,  233  Cr.  S.  264,  58  L.  Ed.  953,  34  Sup.  Ct.  502,  holding  receiver  liable 
for  interest  on  overdue  debt;  Pennsylvania  Steel  Co.  v.  New  York  City 
Ry.  Co.,  208  Fed.  773,  holding  lessee  railroad  company  entitled  to  credit 
of  amount  expended  in  changing  motive  power;  Jenkins  v.  Purccll,  29 
App.  D.  C.  214,  9  L.  R.  A.  (N.  S.)  1074,  holding  it  is  presumed  that 
receiver  appointed  was  proper  person  to  be  selected;  Troll  v.  City  of 
St.  Lonis,  257  Mo.  711,  168  S.  W.  192,  holding  jurisdiction  over  part- 
ner's estate  could  not  be  transferred  from  probate  court  to  Circuit 
Coart  by  general  assignment  made  by  surviving  partner;  International 
Trust  Co.  V.  T.  B.  Townsend  etc.  Contracting  Co.,  95  Fed.  854,  37 
C.  C.  A.  396,  jurisdiction  of  court  of  equity  cannot  be  questioned  by  a 
creditor  of  insolvent'  corporation  for  first  time  on 'appeal;  Grand  Trunk 
Ry.  Co.  V.  Central  etc.  R.  R.  Co.,  85  Fed.  88,  after  appointment  of 
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receiver,  corporation  cannot  object  to  filing  bill  by  another  creditor; 
Towle  V.  American  Bldg.  etc.  Soc,  60  Fed.  132,  equity  has  power  to 
appoint  receiver  of  insolvent  corporation;  dissenting  opinion  in  State 
V.  Ross,  122  Mo.  473,  23  L.  R.  A.  543,  25  S.  W.  957,  upholding  court  in 
appointing  receiver  at  request  of  trustee  and  corporation  severably; 
Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  208  Fed.  753,  argu- 
endo. 

Distinguished  in  Cleveland  etc.  Ry.  Co.  v.  Knickerbocker  Trust  Co., 
86  Fed.  78,  and  State  v.  Ross,  122  Mo.  459,  460,  23  L.  R.  A.  539, 
25  S.  W.  953,  upon  appointment  of  receiver  at  request  of  insolvent 
corporation. 

Equitable  right  to  appointment  of  receiver  in  action  maintained 
solely  for  such  relief.    Note,  4  Ann.  Oas.  67. 

Railroad  receiver  allowing  leased  road  nnprofltaUe,  court  may  order  It 
restored  to  owners. 

;  Approved  in  New  Hampshire  Trust  Co.  v.  Taggart,  68  N.  H.  560, 
44  Atl.  752,  following  rule. 

Who  may  plead  statute  of  limitations.   Note,  104  Am.  St.  Rep.  756. 

145  U.  8.  105-116,  36  L.  Ed.  640,  12  Snp.  Ot.  795,  ST.  JOSEPH  ETC.  B.  B. 
00.  ▼.  HDMFHBEYa 

An  Insolvent  railroad  has  right  to  apply  for  appointment  of  receiver. 

Approved  in  Park  v.  New  York  etc.  R.  R.  Co.,  70  Fed.  642,  court  once 
acquiring  jurisdiction  to  appoint  receiver  cannot  lose  it. 

Distinguished  in  State  v.  Ross,  122  Mo.  460,  23  L.  R.  A.  539,  25  S.  W. 
953,  prohibition  will  lie  against  interference  by  receiver  appointed  with- 
out jurisdiction. 

Railroad  receiver  has  reas<mahle  time,  after  possession  taken,  to  sur- 
render unprofitahle  leased  road. 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198 
Fed.  729,  117  C.  C.  A.  503,  holding  receiver  liable  for  net  profits  earned 
during  investigation;  Dushane  v.  Beall,  161  U.  S.  516,  40  L.  Ed.  792, 
16  Sup.  Ct.  639,  Ames  v.  Union  Pac.  Ry.  Co.,  60  Fed.  971,  and  Spencer 
V.  World's  Columbian  Exposition,  163  111.  126,  45  N.  E.  253,  election 
may  be  inferred  from  receiver's  acts. 

Distinguished  in  Mercantile  Trust  Co.  v.  St.  Louis  etc.  Ry.  Co.,  71 
Fed.  606,  607,  if  mortgagees  consent,  receiver  may  give  preference  to 
rental  of  lease  over  mortgage. 

Ballzoad  receiver  has  such  time  to  make  his  election  as  is  necessary  to 
find  eaxnlngs  and  expenses  of  leased  road. 

Approved  in  Ames,  v.  Union  Pac.  Ry.  Co.,  60  Fed.  972,  what  is  reason- 
able time  depends  on  facts. 
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Taking  possession  of  leased  road  does  not  1)lnd  receiver  for  agreed  rent, 
or  make  it  preferred  claim. 

Approved  in  Fidelity  Ins.  etc.  Co.  v.  Norfolk  etc.  R.  Co.,  114  Fed. 
393,  holding  judgment  against  railroad  obtained  after  appointment  of 
receiver  in  suit  to  foreclose  mortgage,  for  tort  committed  l^  company 
prior  to  receivership,  is  not  entitled  to  priority  over  mortgage  bond- 
holders from  receivership  earnings;  New  York  Security  etc.  Co.  v.  Louis- 
ville etc.  R.  Co.,  102  Fed.  393,  holding  where  court  has  taken  possession 
of  consolidated  railroads  by  receiver  who  has,  under  orders  of  court 
assented  to  by  complainant,  paid  operating  expenses  and  interest  on 
prior  mortgages,  preferential  debt  so  created  cannot  be  apportioned  be- 
tween mortgages;  Park  v.  New  York  etc.  R.  R.  Co.,  57  Fed.  802,  New 
York  etc.  R.  R.  Co.  v.  New  York  etc.  R.  R.  Co.,  58  Fed.  280,  and  Mer- 
cantile Trust  Co.  V.  Farmers'  Loan  etc.  Co.,  81  Fed.  258,  26  C.  C.  A. 
383,  property  under  receiver  not  liable  for  expenses  of  unprofitable 
leasehold;  Grand  Trunk  Ry.  Co.  v.  Central  Vermont  R.  R.  Co.,  81 
Fed.  542,  prior  agreement  does  not  make  rental  of  leased  road  preferred 
lien. 

Distinguished  in  Central  R.  R.  etc.  Co.  v.  Farmers'  Loan  etc.  Co., 
79  Fed.  166,  167,  holding,  upon  facts,  rent  of  leased  road  a  receivership 
obligation. 

Liability  for  rent  of  premises  occupied  by  receiver  or  assignee  for 
creditors.    Note,  69  L.  R.  A.  674,  676,  681,  682,  686. 

Priority  of  claims  against  property  in  receiver's  hands  over  re- 
corded liens.     Note,  2  L.  R.  A.  (N.  8.)  1048. 

145  U.  S.  116-122,  36  L.  Ed.  644,  12  8np.  Ct.  818,  WILLABB  T.  WILLABD. 

Partition  may  be  had  as  of  right,  by  tenant  in  common  with  dear  title, 
in  eqpity  court  of  fnll  powers. 

Approved  in  Bearden  v.  Benner,  120  Fed.  693,  holding  adverse  posses- 
sion destroys  common  possession  and  bars  partition  so  long  as  ouster 
continues;  West  v.  East  Coast  Cedar  Co.,  101  Fed.  618,  41  C.  C.  A. 
528,  holding  part  owner  of  tract  of  land  who  is  not  made  party  to  suit 
for  its  partition,  but  who  claims  as  tenant  in  common  with  parties 
and  from  same  source  of  title  may  intervene;  Finch  v.  Smith,  146  Ala. 
651,  9  Ann.  Cas.  1026,  41  South.  821,  holding  petition  for  partition  must 
show  property  cannot  be  equitably  divided;  Smith  v.  Butler,  15  App. 
D.  C.  355,  holding  defendant  in  partition  suit  asserting  title  in  himself 
will  not  oust  court  of  jurisdiction ;  Williams  v.  Paine,  7  App.  D.  C.  143, 
discussing  but  not  deciding  whether  bill  for  partition  can  be  maintained 
by  one  out  of  possession;  Henderson  v.  Henderson,  136  Iowa,  568,  114 
N.  W.  180,  holding  partition  cannot  disturb  person  holding  land  during 
widowhood;  Chew  v.  Sheldon,  214  N.  Y.  348,  Ann.  Oaa.  1916D,  1268, 
108  N.  E.  552,  holding  where  land  devised  to  wife  was  subject  to  daugh- 
ter's right  as  a  home,  partition  would  not  be  decreed  so  as  to  divest 
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daughter  of  her  right ;  Crocker  v.  Cotting,  170  Mass.  70,  64  Am.  St.  Rep. 
280,  39  L.  R.  A.  217,  48  N.  E.  1024,  allowing  partition  notwithstanding 
easement. 

Distinguished  in  Clark  v.  Roller,  199  U.  S.  546,  50  L.  Ed.  308,  26 
Sup.  Ct.  141,  decree  confirming  commissioner's  report  and  ordering  sale 
of  part  of  property  in  accordance  with  plan  adopted  not  final  so  as  to 
pirevent  intervention  by  person  claiming  title. 

Fending  lease  for  ymxB  is  no  Imt  to  psrtftfon. 

Approved  in  Lucy  v.  Kelly,  117  Va.  324,  84  S.  E.  664,  applying  prin- 
ciple. 

Right  to  partition  of  property  subject  to  lease  for  term  of  years. 
Note,  9  Ann.  Gas.  1029. 

Right  of  remainderman   or  reversioner  to  partition   of  property. 
Note,  21  Ann.  Gas.  264. 

District  of  Golunbia  statute  does  not  give  court  dlscretton  to  refuse 
partition  to  tenant  in  common. 

Approved  in  Hopkins  v.  Grimshaw,  165  U.  S.  358,  41  L.  Ed.  744,  17 
Sup.  Ct.  407,  partition  will  lie  against  trustees  after  object  of  trust 
accomplished. 

145  U.  8.  123-132,  36  L.  Ed.  646^  12  Sup.  Gt.  815,  NEW  EKaiAND  BfTa. 
8ECUBITT  CO.  ▼.  GAT. 

Amount  for  appellate  Jurisdiction  is  that  actually  in  controversy,  not 
contingent  loss  by  Judgment's  probative  effect. 

Approved  in  Board  of  Trustees  of  Whitman  College  ^.  Berryman, 
156  Fed.  114,  and  Berryman  v.  Board  of  Trustees  of  Whitman  College, 
222  U.  S.  348,  56  L.  Ed.  229,  32  Sup.  Ct.  147,  both  holding  in  suit  to 
restrain  tax,  value  of  right  is  amount  in  controversy;  Albright  v.  New 
Mexico,  200  U.  S.  12,  50  K  Ed.  348,  26  Sup.  Ct.  210,  judgment  of  ouster 
in  quo  warranto  proceedings  rendered  after  term  expired  does  not  in- 
volve amount  required  for  appeal,  though  it  might  conclude  subsequent 
suit  for  emoluments  of  office;  Kirby  v.  American  Soda  etc.  Co.,  194 
U.  S.  144,  145,  48  L.  Ed.  912,  913,  24  Sup.  Ct.  619,  upholding  Supreme 
Court's  jurisdiction  where  original  bill  for  cancellation  of  agreement 
to  pay  two  thousand  and  twenty-five  dollars  in  exchange  of  soda  foun- 
tain voluntarily  dismissed  on  filing  of  cross-bill  to  recover  balance  of  sev- 
enteen hundred  dollars  due  on  contract;  Holt  v.  Indiana  Mfg.  Co.,  176 
U.  S.  72,  44  L.  Ed.  877,  20  Sup.  Ct.  273,  holding  suit  to  restrain  collec- 
tion of  taxes  not  exceeding  two  thousand  dollars  in  amount,  though 
arising  under  Federal  Constitution  or  laws,  is  not  within  Circuit  Court's 
jurisdiction  under  Act  Aug.  13,  1888,  §  1;  Bucyrus  v.  McArthur,  219 
Fed.  271,  holding  in  suit  to  enforce  lien  on  steam  shovel,  amount  of  lien 
and  not  value  of  shovel  governed;  Pumell  v.  Page,  128  Fed.  498, 
denying  Circuit  Court's  jurisdiction  over  suit  to  restrain  enforcement 
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of  personal  State  tax  amounting  only  to  eighty  dollars,  though  it  con- 
stituted cloud  on  realty  valued  at  more  than  two  thousand  dollars ; 
Oregon  R.  ft  Nav.  Co.  v.  Shell,  125  Fed.  980,  denying  jurisdiction  of  Cir- 
cuit Court  to  correct  ambiguity  in  deed  to  railroad's  right  of  way,  and 
to  restrain  removal  of  gates  at  crossing  where  value  of  realty  and  dam- 
age accruing  to  adjacent  property  from  road's  construction  do  not  ex- 
ceed two  thousand  dollars;  Battle  v.  Atkinson,  115  Fed.  387,  holding 
Arkansas  action  for  unlawful  detainer  being  merely  for  recovery  of 
])ossession.  Federal  court  in  that  State  has  no  jurisdiction  over  action 
by  allegation  that  value  of  premises  is  over  five  thousand  dollars,  with 
rental  value  of  twenty-five  dollars  per  month;  Hollander  v.  Fechheimer, 
162  U.  S.  328,  40  L.  Ed.  986,  16  Sup.-  Ct.  796,  Hartford  Fire  Ins.  Co. 
V.  Bonner  Mercantile  Co.,  56  Fed.  383,  5  C.  C.  A.  524,  and  Mayor  etc. 
of  Baltimore  v.  Postal  Tel.  Cable  Co.,  62  Fed.  502,  all  following  rule ; 
Clay  Center  v.  Farmers'  Loan  etc.  Co.,  145  U.  S.  225,  86  L.  Ed.  685, 
12  Sup.  Ct.  817,  subsequent  rents  not  available  to'  give  jurisdiction; 
Washington  etc.  R.  R.  Co.  v.  District  of  Columbia,  146  U.  S.  232,  36 
L.  Ed.  968,  13  Sup.  Ct.  66,  appeal  will  not  lie  to  restrain  specific  tax 
levied  under  general  law;  United  States  v.  Wanamaker,  147  U.  S.  150, 
37  L.  Ed.  118,  13  Sup.  Ct.  280,  jurisdiction  dependent  upon  sum  in 
dispute,  not  on  collateral  effect  of  judgment  on  other  suits;  Postal 
Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  88  Fed.  806,  amount  in  controversy 
determined  by  amount  of  claim. 

Amount  in  dispute  in  injunction  against  enforcing  liens  or  claims 
against  specific  property.    Note,  61  Im  R.  A.  786. 

Exaction  from  borrower  of  expenses  of  making  loan  as  usury. 
Note,  Ann.  Gas.  19140,  410. 

Commissions  charged  borrower  by  lender's  agent  as  usury.  Note, 
19  L.  B.  A.  (N.  S.)  892. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  428. 

Miscellaneous.  Cited  in  Albright  v.  Sandoval,  216  U.  S.  335,  54  L.  Ed. 
506,  30  Sup.  Ct.  318,  holding  de  jure  officer  may  recover  fees  and  emolu- 
ments of  office  from  de  facto  officer;  In  re  Moore,  146  Fed.  189,  holding 
deed  absolute  in  form  but  reciting  it  was  g^ven  to  secure  debt  a  mort- 
gage only. 

m 

145  T7.  8.  132-135,  36  L.  Ed.  649,  12  Sup.  Ot  821,  FXJBBEB  T.  FEBBI& 

A^eemeat  of  the  master  and  fha  lower  court,  on  the  facts,  Is  very 
pemiaalTe  In  Supreme  Court. 

Approved  in  Moline  Plow  Co.  v.  Carson,  72  Fed.  389,  18  C.  C.  A.  606, 
Snider  t.  Dobson,  74  Fed.  758,  21  C.  C.  A.  76,  Ottenberg  v.  Corner, 
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76  Fed.  266,  34  L.  R.  A.  622,  22  C.  C.  A.  163,  and  Denver  etc.  R.  R.  Co. 
V.  Ristine,  77  Fed.  59,  23  C.  C.  A.  13,  all  following  rule. 

Finding  of  master,  concurred  in  by  Circuit  Court,  la  presumed  correct, 
unless  tliere  is  obvioua  mistake. 

Approved  in  Moffatt  v.  Blake,  145  Fed.  41,  75  C.  C.  A.  265,  Meehan 
V.  Nelson,  137  Fed.  737,  70  C.  C.  A.  165,  Sanders  v.  Bluefield  Water- 
works etc.  Co.,  1C3  Fed.  592,  45  C.  C.  A.  475,  Fisher  v.  Shropshire,  147 
U.  S.  146,  87  L.  Ed.  116,  13  Sup.  Ct.  206,  Morgan  v.  Daniels,  153  U.  S. 
124,  38  L.  Ed.  658,  14  Sup.  Ct.  773,  Davis  v.  Schwartz,  155  U.  S.  637, 
39  K  Ed.  298,  15  Sup.  Ct.  239,  Mann  v.  Keene  Guaranty  Say.  Bank, 
86  Fed.  53,  29  C.  C.  A.  547,  United  States  Trust  Co.  v.  Mercantile  Trust 
Co.,  88  Fed.  153,  31  C.  C.  A.  427,  Fitchett  v.  Blows,  74  Fed.  51,  20 
C.  C.  A.  286,  Cheney  v.  Bilby,  74  Fed.  60,  20  C.  C.  A.  291,  Metropolitan 
Nat.  Bank  v.  Rogers,  53  Fed.  779,  3  C.  C.  A.  666,  Warren  v.  Burt,  58 
Fed.  106,  7  C.  C.  A.  105,  Gunn  v.  Black,  60  Fed.  155, 8  C.  C.  A.  534,  Pax- 
son  V.  Brown,  61  Fed.  883,  10  C.  C.  A.  135,  and  United  States  v.  Winona 
etc.  R.  R.  Co.,  67  Fed.  962, 15  C.  C.  A.  117,  all  following  rule ;  McKinley 
V.  Williams,  74  Fed.  102,  20  C.  C.  A.  312,  upholding  finding  of  court 
that  principal  had  ratified  contract  of  agent;  Bosworth  v.  Hook,  77 
Fed.  687,  23  C.  C.  A.  404,  where  reference  made  on  motion  of  one  of 
parties  finding  has  not  force  of  referee's  report;  Farmers'  Loan  etc. 
Co.  V.  McClure,  78  Fed.  210,  24  C.  C.  A.  66,  uiJholding  findings  of  trial 
court  as  to  value  of  solicitor's  services  in  foreclosure;  Mercantile  Trust 
Co.  V.  Farmers'  Loan  etc.  Co.,  81  Fed.  269,  49  N.  S.  App.  472,  upholding 
finding  of  master  that  receiver  renounced  lease;  Lake  Erie  etc.  R.  R. 
V.  Fremont,  92  Fed.  731,  34  C.  C.  A.  625,  refusing  injunction  re- 
straining railroad  from  the  work  of  constructing  embankment;  War- 
ren V.  Keep,  155  U.  S.  267,  39  L.  Ed.  146,  15  Sup.  Ct.  83;  up- 
holding finding  as  to  extent  of  infringement  on  patent;  Walters  v. 
Western  etc.  R.  R.  Co.,  69  Fed.  710,  holding  attorney  for  receiver 
entitled  only  to  reasonable  compensation;  Stuart  v.  Hayden,  72  Fed. 
408,  18  C.  C.  A.  618,  upholding  finding  that  stockholder  had  transferred 
stock  to  escape  liability;  Beyer  v.  Le  Fevre,  186  U.  S.  119,  46  L.  Ed. 
1082,  22  Sup.  Ct.  767,  holding  where  trial  court  and  appellate  court 
agree  as  to  facts  established,  Supreme  Court  accepts  their  conclusion^ 
Barber  v.  Columbia  Chemical  Co.,  228  Fed.  478,  refusing  to  disturb 
master's  findings  concurred  in  by  District  Court;  Connor  v.  United 
States,  214  Fed.  527, 131  C.  C.  A.  68,  holding  court  cannot  make  findings 
of  its  own'  because  master  failed  to  find  on  certain  facts ;  Silver  King 
Coalition  'Mines  Co.  v.  Silver  King  Consol.  Mines  Co.,  204  Fed.  178, 
322  C.  C.  A.  402,  applying  principle  in  suit  for  damages  for  removal  of 
timber  from  land ;  De  Laval  Separator  Co.  v.  Iowa  Dairy  Separator  Co., 
194  Fed.  425,  114  C.  C.  A.  385,  and  Century  Elec.  Co.  v.  Westinghouse 
Elec.  etc*  Co.,  191  Fed.  362,  112  C.  C.  A.  8,  both  applying  principle  in 
suit  for  infringement  of  patent;  State  of  Iowa  v.  Carr,  191  Fed.  263^ 
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112  C.  C.  A.  477,  holding  finding  of  court  of  equity  is  presumptively 
correct;  Bliss  v.  Washoe  Copper  Co.,  186  Fed.  825,  109  C.  C.  A.  133, 
upholding  master's  findings  as  to  damages  resulting  from  smoke  and 
fumes;  United  S.  S.  Co.  v.  Haskins,  181  Fed.  964,  104  C.  C.  A.  426, 
upholding  master's  findings  as  to  damage  occurring  to  shipment  of 
coffee;  Spring  Garden  Ins.  Co.  v.  Amusement  Syndicate.  Co.,  178  Fed. 
522,  531,  102  C.  C.  A.  29,  applying  principle  in  suit  to  determine  loss 
tinder  insurance  policy;  Provident  Life  etc.  Co.  v.  Camden  etc.  Ry.  Co., 
177  Fed.  862,  101  C.  C.  A.  68,  applying  principle  in  suit  to  foreclose 
mcnrtgage;  Wabash  Ry.  Co.  v.  Compton,  172  .Fed.  21,  96  C.  C.  A.  603, 
upholding  master's  findings  as  to  earnings  of  railroad;  City  of  Mem- 
phis V.  Postal  Tel.  etc.  Co.,  164  Fed.  603,  16  Ann.  Gas.  342,  91  C.  C.  A. 
135,  upholding  master's  finding  as  to  reasonableness  of  charge  made 
by  city  for  telegraph  poles;  Thomdyke  v.  Alaska  etc.  Min.  Co.,  164 
Fed.  665,  90  C.  C.  A.  473,  upholding  court  of  equity  finding  as  to  rights 
to  waters  of  creek;  Gage  v.  J.  F.  Smyth  Mercantile  Co.,  160  Fed.  430, 
87  C.  C.  A.  377,  refusing  to  disturb  lower  court's  construction  of  cotton 
contracts;  Hapgood  v.  Berry,  157  Fed.  814,  85  C.  C.  A.  171,  refusing 
to  disturb  special  finding  of  jury  on  question  of  fact;  The  William 
Chisholm,  153  Fed.  707,  82  C.  C.  A.  562,  refusing  to  disturb  findings 
of  commissioner  as  to  damages  resulting  from  collision;  Coder  v.  Arts, 
152  Fed.  946,  15  L.  R.  A.  (N.  S.)  372,  82  C.  C.  A.  91,  and  Houck  v. 
Christy,  152  Fed.  615,  81  C.  C.  A.  602,  both  applying  principle  in  action 
to  set  aside  fraudulent  preference;  Barton  Bros.  v.  Texas  Produce  Co., 
136  Fed.  357,  69  C.  C.  A.  181,  and  Wiser  v.  Lawler,  7  Ariz.  192,  62 
Pac.  704,  both  refusing  to  disturb  findings  of  lower  court;  Paulus  v. 
M.  M.  Buck  Mfg.  Co.,  129  Fed.  597,  64  C.  C.  A.  162,  refusing  to  disturb 
findings  of  chancellor  in  suit  for  infringement  of  patent;  Buckingham 
V.  Estes,  128  Fed.  587,  63  C.  C.  A.  20,  applying  rule  in  action  by  bank- 
rupt's wife  to  enforce  resulting  trust  of  land  assigned  as  part  of  bank- 
rupt's assets;  Manhattan  Life  Ins.  Co.  v.  Wright,  126  Fed.  88,  61 
C.  C.  A.  138,  applying  rule  in  action  on  life  insurance  policy;  Pollock 
V.  Jones,  124  Fed.  167,  61  C.  C.  A.  555,  applying  rule  in  determining 
validity  of  mortgage  as  preference  under  Bankruptcy  Act.;  Lilienthal 
v.  McCormick,  117  Fed.  97, 54  C.  C.  A.  475,  holding  findings  of  fact  made 
on  conflicting  evidence  will  not  be  disturbed  on  appeal;  Stcarns-Roger 
Mfg.  Co.  V.  Brown,  114  Fed.  943,  52  C.  C.  A.  559,  applying  rule  in 
action  for  infringement  of  patent;  Eanloch  Tel.  Co.  v.  'Western  Elec- 
tric Co.,  113  Fed.  666,  51  C.  C.  A.  369,  upholding  Seely  patent  No. 
330,067,  for  improvement  in  annunciators  for  multiple  switchboards; 
Thallmann  v.  Thomas,  111  Fed.  283,  49  C.  C.  A.  317,  and  North  Ameri- 
can Exploration  Co.  v.  Adams,  104  Fed.  408,  45  C.  C.  A.  185,  both 
holding  chancellor's  finding  on  conflicting  evidence  is  presumptively 
correct;  James  v.  Germania  Iron  Co.,  107  Fed.  602,  46  C.  C.  A.  476, 
applying  rule  in  attack  on  land  patent;  The  Anaces,  106  Fed.  743,  45 
XVI— 2 
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C.  C.  A.  596^  holding  findings  of  admiralty  court  in  libel  of  ship  for  per- 
sonal  injuries  are  presumptively  correct;  National  Hollow  Brake-beam 
Co.  V.  Interchangeable  Brake-Beam  Co.,  106  Fed.  717,  46  C.  C.  A.  544, 
holding  Hein  patent  No.  361,009,  for  metallic  brakebeam  infringed  by 
Aglar  patent  No.  609,396;  Western  Union  Tel.  Co.  v.  American  Bell 
Tel.  Co.,  105  Fed.  686,  applying  rule  in  action  for  telephone  royalties; 
Greenhaw  v.  Combs,  74  Ark.  338,  69  L.  R.  A.  827,  85  S.  W.  769,  holding 
findings  of  consent  referee  conclusive;  Hutchins  v.  Munn,  28  App.  D.  C. 
280,  upholding  master's  findings  as  to  damages  arising  out  of  injunc- 
tion; Consaul  v.  Cummings,  24  App.  D.  C.  46,  and  Grafton  v.  Paine, 
7  App.  D.  C.  266,  both  applying  principle  in  settlement  of  partnership 
accounts;  Hisey  v.  Peters,  6  App.  D.  C.  72,  applying  principle  in  inter- 
ference proceedings ;  Richardson  v.  Van  Auken,  5  App.  D.  C.  213,  apply- 
ing principle  in  settlement  of  trustee's  account;  Haller  v.  Clark,  21 

D.  C.  136,  and  York  v.  Tyler,  21  D.  C.  273,  both  holding  general  excep- 
tions to  master's  report  will  not  be  considered;  dissenting  opinion  in 
Chauncey  v.  Dyke  Bros.,  119  Fed.  21,  56  C.  C.  A.  579,  majority  holding 
under  Ark.  Acts  1895,  p.  217,  §  3,  lien  of  laborers  and  materialmen 
superior  to  lien  of  mortgage  given  to  pay  for  improvements,  as  to  such 
part  of  proceeds  not  used  for  improvements;  dissenting  opinion  in 
Wells,  Fargo  &  Co.  v.  Walker,  9  N.  M.  203,  50  Pac.  924,  majority  hold- 
ing in  suit  on  note  referred  by  consent  to  master  his  findings  of  fact 
which  are  sustained  by  evidence  are  conclusive. 

Conclusiveness  and  weight  of  master^s  findings  of  fact.    Note,  19 
Ann.  Oas.  912. 

145  XT.  S.  185-141,  36  L.  Ed.  652,  12  Sup.  Ct.  819,  BABNETT  ▼.  DENISOK. 

Municipal  corporations  are  local  agencies  of  government,  with  powers 
expressly  or  impliedly  granted. 

Approved  in  Atkin  v.  Kansas,  191  U.  S.  221,  48  L.  Ed.  157,  24  Sup.  Ct. 
124,  upholding  Kansas  eight-hour  law  of  1891;  Boise  City  v.  Boise 
Artesian  etc.  Water  Co.,  186  Fed.  710,  108  C.  C.  A.  523,  holding  munici- 
pality could  impose  license  fee- on  water  company  for  use  of  streets; 
Camden  Interstate  R.  Co.  v.  Catlettsburg,  129  Fed.  433,  refusing  to 
enjoin  prosecution  in  State  courts  for  violation  of  city  ordinance; 
Boise  City  Artesian  etc.  Water  Co.  v.  Boise  City,  123  Fed.  235,  59  . 
C.  C.  A,  236,  holding  city  ordinance  granting  right  to  lay  and  repair 
water-pipes  in  streets  and  alleys,  but  without  fixing  any  term  for  privi- 
lege, is  grant  of  mere  license  only  revocable  at  will;  Conradt  v.  Miller, 
2  Alaska,  437,  incorporated  town  without  power  to  grant  franchise  to 
build  wharves  on  public  street  and  navigable  waters  abutting  thereon; 
Walter  v.  Macfarland,  27  App.  D.  C.  184,  holding  municipality  cannot 
narrow  width  of  streets  at  will;  State  ex  rel.  County  Atty.  v.  Des 
Moines  City  Ry.  Co.,  159  Iowa,  290,  140  N.  W.  450,  holding  franchise 
given  by  city  to  railroad  operated  for  thirty  years;  Town  of  Winnfield 
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▼.  Grigsby,  126  La.  935,  53  South.  54,  holding  municipality  could  not' 
make  ordinance  effective  without  publication;  City  of  Roswell  v.  East- 
ern Ry.  Co.,  16  N.  M.  688,  120  Pac.  303,  holding  municipality  cannot 
prohibit  importation  of  intoxicating  liquors  within  its  territory;  Byars 
▼.  State,  2  Okl.  Cr.  494, 102  Pac.  809,  holding  municipality  can  prescribe 
eight-hour  work  day  on  public  contracts;  Village  of  Swanton  v.  Town 
of  Highgate,  81  Vt.  158,  16  L.  R.  A.  (N.  8.)  867,  69  Atl.  668,  holding 
nmnieipality  had  no  authority  to  furnish  electric  lights  for  private  use; 
Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  872,  power  of  city  to  control 
Mreets  does  not  give  power  to  grant  vested  right  to  operate  street 
i^ilway;  Baltimore  Trust  etc.  Co.  v.  Mayor  etc.  of  Baltimore,  64  Fed. 
158,  municipality  has  power  to  make  irrepealable  contract  for  use  of 
streets  for  purposes  of  public  comfort;  Parkhurst  v.  Capital  City  Ry. 
Co.,  23  Or.  476,  32  Pac.  305,  in  absence  of  express  authority  municipal- 
ity has  not  jwwer  to  grant  exclusive  franchise;  Levis  v.  Newton,  75 
Fed.  887,  holding  perpetual  use  of  streets  to  gas  company  invalid ;  German 
Ins.  Co.  V.  Manning,  78  Fed.  902,  in  absence  of  mandatory  requirement 
municipal  bonds  may  be  signed  by  officer  designated  by  governing 
board. 

Municipal  bond  purchaser  is  chargeable  with  notice  of  the  legal  require- 
ments of  tlieir  issue. 

Approved  in  Campbellsville  Lumber  Co.  v.  Hubbert,  112  Fed,  724,  725, 
50  C.  C.  A.  35,  holding,  under  Kentucky  act  of  February  27,  1882,  amend- 
ing act  of  1878,  authorizing  court  in  which  judgment  is  recovered  on 
Taylor  county  bonds  to  assess  and  collect  tax  to  pay  such  judgment, 
and  providing  that  bonds  shall  on  their  face  stipulate  that  holders 
shall  be  entitled  to  remedies  for  collection  in  such  acts  provided,  hold- 
ers only  of  such  bonds  as  contain  such  stipulation  are  entitled  to  such 
remedies;  Mercer  Co.  v.  Provident  etc.  Trust  Co.,  72  Fed.  629,  19 
C.  C.  A.  44,  municipality  had  no  authority  to  issue  negotiable  railroad- 
aid  bonds. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  61  Am. 
St.  Rep.  881,  850. 

Provisions  of  act  authorizing  bond  issue  must  be  strictly  pursued. 
Approved  in  Mercer  Co.  v.  Provident  etc.  Trust  Co.,  72  Fed.  628, 
19  C.  C.  A.  44,  following  rule;  dissenting  opinion  in  West  Plains  Twp. 
T.  Sage,  69  Fed.  952, 16  C.  C.  A.  553,  discussing  powers  of  municipalities 
in  issuance  of  bonds. 

Bedtal  of  iBsnaBce  under  ordinance  is  notice  that  they  were  for  pur- 
pose therein  specilied. 

Approved  in  United  States  Trust  Co.  ▼.  Village  of  Mineral  Ridge, 
104  Fed.  852,  44  C.  C.  A.  218,  holding  under  Rev.  Stats.  Ohio,  §  2703^ 
requiring   all  municipal   bonds   to   express   on  their  face   purpose   of 


145  U.  S.  135-141        NOTES  ON  U.  S.  REPORTS.  20 

issuance  and  under  what  ordinance,  village  refunding  bonds  reciting 
that  they  were  issued  to  take  up  former  bonds  as  provided  by  village 
ordinance,  and  ordinance  providing  for  their  issuance  was  void,  pur- 
chasers are  charged  with  notice  of  invalidity;  Mercer  Co.  v.  Provident 
etc.  Trust  Co.,  72  Fed.  630,  19  C.  C.  A.  44,  and  Risley  v.  Howell,  57 
Fed.  547,  municipal  bonds  issued  for  invalid  purpose  void  even  in  hands 
of  innocent  purchaser;  D'Esterre  v.  Brooklyn,  90  Fed,  589,  holding 
registered  bonds,  issued  under  New  York  statute  of  1892;  ire  negotiable ; 
People's  Bank  v.  School  Dist.,  3  N.  D.  500,  28  L.  R.  A.  644,  57  N.  W. 
788,  purchaser  of  school  bonds  chargeable  with  knowledge  of  terms  of 
statute  under  which  issued;  Klamath  Falls  v.  Sachs,  35  Or.  344,  76 
Am.  St.  Rep.  509,  57  Pac.  335,  purchaser  of  bonds  chai^eable  with  no- 
tice that  issuance  was  for  water  system;  Neale  v.  County  Court,  43 
W.  Va.  104,  27  S.  E.  376,  completion  of  railroad  not  condition  pre- 
cedent to  issuance  of  bonds  by  subscribing  district. 

Distinguished  in  Clapp  v.  Marice  City,  111  Fed.  107,  49  C.  C.  A.  251, 
holding  village  bonds  containing  statement  that  they  were  issued  under 
and  pursuant  to  Ohio  Rev.  Stats.,  §  2701,  and  referring  to  ordinance 
authorizing  their  issuance  by  its  date  and  general  purport  and  which 
also  stated  that  bonds  were  issued  under  authority  of  said  section  were 
sufficient  under  Ohio  Rev.  Stats.,  §  2703;  Risley  v.  Howell,  64  Fed.  458, 
12  C.  C.  A.  218,  if  recitals  reasonably  inspire  confidence,  bona  fide  pur- 
chaser not  chargeable  with  notice  of  unlawful  use. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  977. 

Municipal  bonds,  reciting  iSBuanee  under  certain  ordinance,  estop  city 
to  deny  issuance  for  purpose  tbere  specified. 

Approved  in  Jeff  Davis  Co.  v.  National  Bank,  22  Tex.  Civ.  160,  54 
S.  W.  40,  holding  county  cannot  deny  liability  on  courthouse  bonds 
in  hands  of  bona  fide  holders  on  ground  of  illegality  in  election  by 
which  county  site  was  established,  where  it  has  maintained  its  offices 
at  site  since  election. 

Distinguished  in  Evansville  v.  Dennett,  161  U.  S.  445,  40  K  Ed.  764, 
16  Sup.  Ct.  617,  recitals  in  bond  estop  city  from  asserting  that  bonds 
issued  for  different  purpose;  Cadillac  v.  Woonsocket  Inst,  for  Sav., 
58  Fed.  938,  939,  7  C.  C.  A.  574,  holding  recital  in  refunding  bond  suffi- 
cient compliance  with  law  to  estop  city  from  denying  validity. 

Municipal  bonds  for  illegal  purpose  are  void,  though  ordinance  authorize 
them,  and  purpose  stated  on  their  face. 

Approved  in  Keehn  v.  Wooster,  13  Ohio  C.  C.  273,  274,  holding  re- 
funding bonds  invalid ;  dissenting  opinion  in  West  Plains  Twp.  v.  Sage, 
69  Fed.  956,  16  C.  C.  A.  553,  majority  holding  purchasers  not  chargeable 
with  knowledge  of  law  under  which  municipal  bonds  issued. 
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Municipal  bonds  for  illeffal  purpose^  ascertalnaUe  ftom  antboilEing 
ordinance,  are  void  in  innocent  liands. 

Approved  in  Mercer  Co.  v.  Provident  etc.  Trust  Co.,  72  Fed.  632, 
19  C.  C.  A.  44,  purchaser  of  railroad-aid  bonds  has  not  status  of  bona 
fide  holder  of  negotiable  instrument. 

145  XT.  8.  Ul-155,  36  L.  Ed.  664,  12  8np.  Ot.  839,  OOODE  T.  GAINES. 
Estoppel  to  deny  landlord's  title  is  not  dependent  on  its  validity. 
Approved  in  Sumpton  v.  Arkansas  etc.  Bank,  69  Ark.  233,  62  S.  W. 
581,  reaffirming  rule;  Fitchett  v.  Henley,  31  Nev.  334,  337,  104  Pac. 
1063,  1065,  holding  defendant  in  action  of  unlawful  detainer  deny- 
ing title  in  landlord  raises  no  issue;  Hagar  v.  Wikoff,  2  Okl.  585,  39 
Pac.  282,  husband  residing  with  wife  on  town  lot  she  had  rented  from 
person  who  had  occupied  and  improved  it  estopped  to  claim  rights  as 
occupant  under  act  of  May  14,  1890,  relating  to  town  sites;  Hagar  v. 
Wikoff,  2  Okl.  585,  39  Pac.  282,  following  rule;  Perkins  v.  Potts,  53 
Neb.  448,  73  N.  W.  937,  tenant's  attornment  to  stranger,  who  has  not 
acquired  interest,  does  not  afTect  landlord's  possessory  right. 

Estoppel  of  a  tenant  to  deny  his  landlord's  title.    Note,  89  Am* 
St.  Rep.  73.         • 

landlord  by  laches  encouraging  adverse  claims  of  tenant  made  in 
good  faith  may  liave  accounting  only  ftom  filing  of  billtf. 

Approved  in  Latta  v.  Granger,  167  U.  S.  83,  85,  42  L.  Ed.  85,  86,  17 
Sup.  Ct.  746,  747,  amount  found  due  prior  to  date  of  decree  in  cited  case 
intended  to  be  excluded  only;  Latta  v.  Granger,  68  Fed.  71,  15  C.  C.  A. 
228,  rental  should  be  fair  rental  value,  and  not  measured  by  terms  of 
original  lease. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1195. 

Conrt  ma^  xemand  with  directions  for  further  proceedingB  conforming 
to  its  opinion. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Hardy,  45  Okl.  432,  146  Pac.  41, 
holding  where  trial  court  has  misconstrued  opinion,  appellate  court  will 
issue  mandamus;  Gaines  v.  Rugg,  148  U.  S.  229,  232,  235,  237,  238,  239, 
37  L.  Ed.  432,  4$3,  434,  435,  436,  13  Sup.  Ct.  611,  612,  613,  615,  principal 
case  did  not  disturb  findings  of  Circuit  Court  in  regard  to  title,  but 
only  as  to  accounting;  State  v.  Norrell,  17  Utah,  11,  53  Pac.  611,  man- 
damus lies  to  compel  Circuit  Court  to  make  findings  in  conformity  with' 
those  of  Supreme  Court. 

145  U.  S.  156-174,  36  I..  Ed.  658,  12  Sup.  Ot.  825,  TOPLIFF  V.  TOPLIFF. 

Prior  device  not  designed  or  vsed  for  eame  functions  as  later  patent 
Is  not  anticipation. 
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etc.  Co.  V.  Sierer,  149  Fed.  770,  patent  for  interlocking  rubber  tiles  for 
flooring  void  for  want  of  invention. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  R.  0.  526. 

wnere   douDttnl   wbetlier   device   extensively   adopted  18  patentable 
novelty,  or  Intrlngemeat,  It  will  be  presumed  f onner. 

Approved  in  Iowa  Washing  Mach.  Co.  v.  Montgomery  Ward  &  Co., 
227  Fed.  1007,  upholding  Stocking  and  Mendenhall  patent  for  washing- 
machine;  Karl  Kiefer  Mach.  Co.  v.  Unionwerke  A.  G.,  218  Fed.  852, 
refusing  to  uphold  Kiefer  patent  for  filter  for  straining  beer;  Horton 
Mfg.  Co.  V.  White  Lily  Mfg.  Co.,  213  Fed.  477,  130  CCA  117,  up- 
holding Victor  patent  for  gearing  for  washing-machine;  Bucher  etc. 
Plow  Co.  V.  International  Harvester  Co.,  211  Fed.  476,  upholding  Niesz 
patent  for  disc  harrow;  Benjamin  Menu  Card  Co.  v.  Rand,  McNally 
&  Co.,  210  Fed.  288,  upholding  Gellenbec^  patent  for  combination  menu 
and  meal  check;  Bryant  Electric  Co.  v.  David  Killoch  Co.,  197  Fed. 
950,  upholding  Seeley  patent  for  incandescent  lamp  socket;  Conroy 
V.  Penn  Electrical  etc.  Co.,  173  Fed.  300,  302,  upholding  Conroy  patent 
for  machine  clipping  edge  of  glass  articles;  Fox  v.  Knickerbocker 
Engraving  Co.,  165  Fed.  444,  91  C.  C.  A.  386,  upholding  Fox  patent 
for  photographic  negative;  Universal  Caster  etc.  Co.  v.  M.  B.  Schenck 
Co.,  165  Fed.  346,  upholding  Diss  patent  for  furniture  caster;  D'Arcy  v. 
Staples  &  Hanford  Co.,  161  Fed.  739,  88  C.  C.  A.  606,  upholding  Staples 
device  for  spring  for  chair  seats;  Wagner  Typewriter  Co.  v.  Wyckoff, 
151  Fed.  591,  81  C.  C.  A.  129,  upholding  Gathright  patent  for  tabulating 
attachment  for  typewriters;  Robins  Conveying  Belt  Co.  v.  American 
etc.  Mach.  Co.,  145  Fed.  926,  76  C.  C.  A.  461,  device  for  improved  loom 
commercially  successful,  patentable;  Revere  Rubber  Co.  v.  Consolidated 
Hoof  Pad  Co.,  138  Fed.  902,  hoof-pad  for  horses  disclosed  patentable 
invention;  Albright  v.  Langfeld,  131  Fed.  475,  coin  purse  having  open 
receptacle  or  "till"  connected  with  closed  receptacle  upon  which  coins 
may  be  slid  to  make  them  accessible  is  patentable;  Bechtold  v.  Nowacke, 
131  Fed.  277,  comb  used  by  women  for  locking  and  holding  hair  in  place 
shows  patentable  invention;  Cimiotti  XJnhairing  Co.  v.  Comstock  Un- 
hairing  Co.,  115  Fed.  524,  upholding  Sutton  patent  No.  383,258,  for  ma- 
chine for  removing  water  hairs  from  fur  skins;  Kinloch  Tel.  Co.  v. 
Western  Electric  Co.,  113  Fed.  665,  51  C.  C.  A.  362,  upholding  Seely  pat- 
ent No.  330,067,  for  improvement  in  grouping  spring-jacks  and  annun- 
ciators for  multiple  switchboards;  Kalamazoo  Ry.  Supply  Co.  v. 
Duff  Mfg.  Co.,  113  Fed.  268,  51  C.  C.  A.  221,  upholding  Barrett  patent 
No.  312,316,  for  lifting-jack;  National  Hollow  Brake-Beam  Co.  v.  In- 
terchangeable Brake-Beam  Co.,  106  Fed.  708,  45  C.  C.  A.  544,  upholding 
Hein  patent  No.  361,009,  for  metallic  brakebeam;  Irwin  v.  .Hasselman, 
97  Fed.  968,  38  C.  C.  A.  587,  holding  Ryan  patent  No.  379,334,  for  im- 
provements in  bookbinding,  infringed;  Krementz  v.  S.  Cottle  Co.,  148 
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U.  S.  562,  S7  L.  Bd,  560,  13  Sup.  Ct.  721,  and  Watson  v.  Stevens,  51 
Fed.  760,  2  C.  C.  A.  500,  both  applying  rule;  Corbin  Cabinet  Lock  Co. 
V.  Eagle  Lock  Co.,  52  Fed.  985,  rule  followed;  Featherstone  v.  Cycle 
Co.,  53  Fed.  116,  Dunlop  tire  patent;  Singer  Mff?.  Co.  v.  Brill,  54  Fed. 
383,  4  C.  C.  A.  374,  Brill  sewing-machine  patent;  Holloway  v.  Dow, 
54  Fed.  517,  and  Sayre  v.  Scott,  55  Fed.  974,  5  C.  C.  A.  366,  both  apply- 
ing principle;  American  Cable  Ry.  v.  Mayor  etc.  of  New  York,  56  Fed. 
151,  Miller  cable  railway  patent;  McKay  &  Copeland  Lastin<-Mach. 
Co.  V.  Claflin,  58  Fed.  357,  lasting-machine  patent;  Ballard  v.  McClus- 
key,  58  Fed.  882,  following  rule ;  Westinghouse  v.  New  York  Air-Brake 
Co.,  59  Fed.  590,  air-brake  patents;  Consolidated  Brake-Shoe  Co.  v. 
Detroit  Steel  etc.  Co.;  59  Fed.  909,  upholding  Ross  railway  shoe-brake 
patent;  Holtzer  v.  Consolidated  Elec.  Mfg.  Co.,  60  Fed.  750,  applying 
rule ;  Kilmer  Mfg.  Co.  v.  Griswold,  62  Fed.  124,  upholding  Kilmer  patent 
for  improved  bale  ties;  Eastman  Co.  v.  Blair  Camera  Co.,  62  Fed.  403, 
upholding  Eastman  camera  patent;  S.  F.  Heath  Cycle  Co.  v.  Hay,  67 
Fed.  250,  holding  Johnson  bicycle  pump  a  patentable  invention ;  Con- 
solidated Brake-Shoe  Co.  v.  Chicago  etc.  Ry.  Co.,  69  Fed.  414,  Congdon 
patent  for  shoe-brake  valid  and  infringed;  Davock  v.  Chicago  etc. 
R.  R.  Co.,  69  Fed.  469,  applying  rule;  Bray  v.  United  States  etc.  Twine 
Co.,  70  Fed.  1007,  upholding  Bray  patent  fly-hook ;  Schreiber  v.  Grimm, 
72  Fed.  675,  19  C.  C.  A.  67,  Schreiber  patent  void  for  want  of  invention ; 
Muller  V.  Lodge  etc.  Tool  Co.,  77  Fed.  629,  23  C.  C.  A.  357,  patent  in- 
creasing effectiveness  of  mechanism  sustained,  though  no  original  result 
accomplished ;  Graham  v.  Earl,  82  Fed.  741,  Graham  refrigerator  reissue 
not  invalid  because  of  expansion  in  original  patent;  Wilkins  Shoe- 
Button  Fastener  Co.  v.  Webb,  89  Fed.  997,  Wilkins  button-fastener 
not  anticipated;  Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed.  417, 
Bowers'  hydraulic  dredger  not  anticipated  by  Schwartzkhopff  patent; 
Rubber-Tire  Wheel  Co.  v.  Columbia  etc.  Wheel  Co.,  91  Fed.  992,  Grant 
patent  rubber-tired  wheel  not  anticipated  by  any  prior  patent,  though 
essential  parts  used  in  different  combinations  in  prior  inventions;  Ryan 
V.  Newark  Spring  Mattress  Co.,  96  Fed.  103,  applying  principle;  dis- 
senting opinion  in  Knapp  v.  Morss,  150  U.  S.  230,  37  L.  Ed.  1063,  14 
Sup.  Ct.  85,  upholding  patent  dress-form. 

Distinguished  in  Durham  v.  Seymour,  6  App.  D.  C.  93,  refusing  patent 
for  improved  drainage  apparatus  for  buildings. 

Commissioner  of  patents,  under  Bavlsed  Statutes,  section  4916,  may  cor- 
rect dear  mistake  by  relssne. 

Approved  in  Crown  Cork  etc.  Co.  v.  Aluminum  Stopper  Co.,  108 
Fed.  856,  48  C.  C.  A.  72,  upholding  Painter  reissue  No.  11,685,  for  bottle 
stopper. 

Indnslon  of  an  Incidental  function  In  a  lelisae  will  net  be  deemed  en- 
largement. 
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Approved  in  Ward  Baking  Co.  v.  Weber  Bros.,  230  Fed.  145,  146, 
discussing  Corby  and  Corby  patent  for  machine  for  shaping  dough; 
Ide  V.  Trorlicht  etc.  Carpet  Co.,  116  Fed.  147,  53  C.  C.  A.  341,  holding 
void  claims  3,  4,  and  5  of  Ide  reissue  No.  11,730,  for  lubricating  device 
for  steam  engines ;  Haggenmacher  v.  Nelson,  88  Fed.  493,  reissue  of  Hag- 
genmacher  patent  flour-sifter  valid;  Beach  v.  American  Box-Machine, 
63  Fed.  603,  upholding  reissue  where  mistake  in  drawings  renders 
machine  inoperative  in  part  only ;  Rocker-Spring  Co.  v.  Thomas,  68  Fed. 
200,  Connolly  patent  rocking-chair  infringed;  Gaskill  v.  Myers,  81  Fed. 
854,  26  C.  C.  A.  642,  Myers  reissue  valid  and  patent  infringed  by  Browne 
patent. 

Distinguished  in  American  Soda-Fountain  Co.  v.  Zwietusch,  75  Fed. 
578,  reissue,  even  within  reasonable  time,  invalid  if  for  unwarranted 
enlargement. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  R.  0.  794. 

It  Is  not  the  law  that  reissue  can  neTer  he  hroader  than  original. 
Approved  in  Stahlbrodt  Co.  v.  Ford  Motor  Co.,  233  Fed.  681,  uphold- 
ing Samuel's  reissue  patent  for  wind-shields;  American  Automotoneer 
Co.  V.  Porter,  232  Fed.  461,  462,  upholding  Weyand  reissue  patent  for 
electric  motor-controller  regulator;  Grier  Bros.  Co.  v.  Baldwin,  219 
Fed.  739, 135  C.  C.  A.  433,  holding  reissue  cannot  broaden  claim  of  orijri- 
nal  after  delay  of  seven  years;  Grand  Rapids  Show  Case  Co.  v.  Baker, 
216  Fed.  351,  132  C.  C.  A.  485,  holding  Kennedy  reissue  patent  for 
wardrobe  broader  than  original ;  Geneva  Mfg.  Co.  v.  National  Furniture 
Co.,  188  Fed.  666,  upholding  Rolph  reissue  patent  and  Weyer  patent 
for  sofa-beds;  Morse.Chain  Co.  v.  Link  Belt  Co.,  182  Fed.  826,  refusing 
to  sustain  Morse  reissue  patent  for  chain-driving  gear  for  transmission 
of  power;  Marvel  Buckle  Co.  v.  Alma  Mfg.  Co.,  180  Fed.  1004,  refusing 
to  sustain  Barabasz  patent  for  single  piece  sheet  metal  buckle;  Sirocco 
Engineering  Co.  v.  B.  F.  Sturtevant  Co.,  173  Fed.  379,  upholding  David- 
son reissue  patent  for  centrifugal  pump;  Chicago  Ry.  etc.  Co.  v.  Perry 
Side  Bearing  Co.,  170  Fed.  971,  refusing  to  uphold  Wand's  patent,  but 
sustaining  Huntoon  patent  for  side-bearing  for  railroad  cars;  Fay  v. 
Mason,  120  Fed.  510,  upholding  Fay  reissue  No.  11,664,  for  collar-ironing 
machine;  Pfenninger  v.  Heubner,  99  Fed.  443,  holding  Pfenninger  re- 
issue No.  11,439,  for  improvement  in  baker's  ovens,  void  for  laches 
and  fraud  in  applying  for  reissue;  Pelzer  v.  Meyberg,  97  Fed.  970, 
holding  unexcused  delay  of  twelve  years  in  applying  for  reissue  con- 
stitutes laches  invalidating  reissue;  In  re  Heroult,  29  App.  D.  C.  51, 
allowing  reissue* of  patent  for  making  metals  in  electric  furnace  so  as 
to  cover  process ;  Bechman  v.  Wood,  15  App.  D.  C.  503,  holding  patentee 
may  by  amendment  broaden  specific  claim  into  generic  claim;  Corbin 
Cabinet-Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S.  43,  S7  L.  Ed.  991,  14 
Sup.  Ct.  30,  Spiegel  reissue  No.  10,361,  for  improved  cabinet  lock,  void 
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as  expanding  original  patent;  Graham  v.  Earl,  92  Fed.  159,  34  C.  C.  A. 
267,  Earl  reissue  for  combined  ventilator  and  refrigerator-car  not  in- 
valid because  of  expansion  of  original  invention. 

BeiBsae  applied  for  in  five  montlui,  though  with  enlarged  dalm,  is  valid 
If  no  intervening  xightt. 

Approved  in  Carpenter  Straw-Sewing  Mach.  Co.  v.  Searle,  52  Fed. 
812,  and  Bowers  v.  San  Francisco  Bridge  Co.,  69  Fed.  644,  both  follow- 
ing rule;  Ruber  v.  Nelson  Mfg.  Co.,  148  U.  5.  292,  37  L.  Ed.  464, 
13  Sup.  Ct.  611,  holding  reissue  of  water-closet  patent  void;  Wayne 
Mfg.  Co.  V.  Coffield  Motor  Washer  Co.,  227  Fed.  992,  upholding  Coffield 
patent  for  water-motor  for  operating  washing-machines;  Toledo  Com- 
puting Scale  Co.  v.  Computing  Scale  Co.,  208  Fed.  414,  125  C.  C.  A. 
622,  upholding  Smith  patent  for  computing  scale;  Coffield  Motor- Washer 
Co.  V.  A.  D.  Howe  Mach.  Co.,  190  Fed.  47,  Coffield  Motor  etc.  Co.  v. 
A.  D.  Howe  Co.,  172  Fed.  670,  and  Peter  T.  Coffield  &  Son  v.  Spears, 
169  Fed.  646,  all  upholding  Coffield  patent  for  water-motor;  United 
Blue-Flame  Oil  Stove  v.  Glazier,  119  Fed.  159,  55  C.  C.  A.  553,  hold- 
ing Everett  reissue  No.  11,607,  and  Jeavons  reissue  No.  11,601',  each 
relating  to  blue-flame  stoves,  void  for  laches;  In  re  Briede,  27  App. 
D.  C.  301,  holding  delay  of  seven  months  in  seeking  reissue  not  too  long 
where  patentee  resided  abroad. 

Beissue  may  1>e  allowed  in  reasonahle  time,  for  mistake,  if  no  fraud  or 
Intervening  rights. 

Approved  in  American  Thermos  Bottle  Co.  v.  Semple,  222  Fed.  944, 945, 
holding  unexplained  delay  of  two  years  will  bar  reissue ;  Coldwell-Gildard 
Co.  V.  Stafford  Co.,  197  Fed.  572,  574,  holding  patent  may  issue  for 
claims  in  different  parts;  Asbestos  Shingle  etc.  Co.  v.  H.  W.  Johns- 
Manville  Co.,  184  Fed.  631,  upholding  Hatscheck  reissue  patent  for 
process  of  making  artificial  stone  plates;  Toledo  Computing  Scale  Co. 
V.  Moneyweight  Scale  Co.,  178  Fed.  558,  559,  560,  567,  upholding  De 
Vilbiss  reissue  for  computing  scale;  Manly  v^  Williams,  37  App.  D.  C. 
201,  refusing  patent  for  variable  speed  gears  operated  in  oil ;  Skinner  v. 
Carpenter,  36  App.  D.  C.  181,  allowing  reissue  of  patent  for  dental  tool 
for  removing  pins  from  teeth ;  In  re  Lacroix,  30  App.  D.  C.  306,  refusing 
patent  for  cigar-bunch  shaping  machine;  In  re  Messinger,  12  App.  D.  C. 
534,  holding  three  years  too  long  in  seeking  reissue ;  Freeman  v.  Asmus, 
145  U.  S.  241,  86  L.  Ed.  691,  12  Sup.  Ct.  943,  holding  reissue  of  blast- 
fitmace  patent  invalid;  Featherstone  v.  Cycle  Co.,  53  Fed.  118,  Dunlop 
tire  patent;  Carpenter  Straw-Sewing  Mach.  Co.  v.  Searle,  60  Fed.  84, 
8  C.  C.  A.  476,  Hooper  reissue  patent  for  improved  machine  for  straw- 
ing-braid  void,  as  invention  not  disclosed  in  original  patent;  Mast  v. 
Iowa  etc.  Pump  Co.^  68  Fed.  222,  Martin  and  Hooker  pump  patents  held 
valid. 


145  U.  S.  156-174        NOTES  ON  U.  S.  REPORTS.  28 

Lapse  of  two  yean  before  relnme  songht  le  ordinarily  deemed  an 
abandonment. 

Approved  in  Specialty  Mach.  Co.  v.  Ashcroft  Mfg.  Co.,  205  Fed.  763, 
refusing  reissue  after  delay  of  three  years ;  In  re  Starkey,  21  App.  D.  C. 
525,  refusing  reissue  after  delay  of  six  years. 

On  reissue,  Supreme  Court  will  not  review  commissioner's  decision  as 
to  mistake,  but  wUl  as  to  time. 

Approved  in  Hobbs  v.  Beach,  180  U.  S.  395,  45  L.  Ed.  593,  21  Sup.  Ct. 
414,  upholding  Beach  reissue  No.  11,167,  for  machine  for  applying  stays 
to  box  corners;  United  States  v.  American  Bell  Tel.  Co.,  167  U.  S.  263, 
42  L.  Ed.  162,  17  Sup.  Ct.  819,  upon  questions  involving  novelty  and 
utility  of  patent,  decision  of  patent  office  conclusive  upon  government; 
Wayne  Mfg.  Co.  v.  Coffield  Motor  Washer  Co.,  227  Fed.  992,  refusing  to 
review  decision  of  patent  office  as  to  inadvertence  and  mistake ;  Westing- 
house  Electric  &  Mfg.  Co.  v.  Stanley  etc.  Mfg.  Co.,  115  Fed.  813,  holding 
void  Gaulard  &  Gibbs  reissue  No.  11,836,  for  system  of  electrical  distri- 
bution. 

Object  of  patent  law  to  secure  Inventor  a  monopoly  will  not  be  defeated 
by  technicality. 

Approved  in  F.  C.  Austin  Mfg.  Co.  v.  American  Well  Works,  121 
Fed.  80,  57  C.  C.  A.  330,  upholding  Chapman  patent  No.  382,689,  for 
apparatus  for  sinking  wells. 

Assignment  of  patent  defeasible  on  payment  of  two  tbousand  dollar 
note  by  assignor  vests  title  in  assignee. 

Approved  in  Byerley  v.  Barber  Asphalt  Paving  Co.,  230  Fed.  997, 
upholding  Byerley  patent  for  process  of  making  asphaltic  products  from 
petroleum  tar. 

Objections  to  master's  report  not  taken  below  cannot  be  assigned  as 
error. 

Approved  in  Underwood  Typewriter  Co.  v.  Stearns  &  Co.,  227  Fed. 
83,  holding  exceptions  to  report  not  taken  before- master  will  not  be 
heard  by  appellate  court;  Qalesburg  etc.  Electric  Ry.  Co.  v.  Hart,  221 
Fed.  16,  136  C.  C.  A.  533,  refusing  to  consider  objections  to  master's 
report  not  noted  by  exception;  Moneyweight  Scale  Co.  v.  Toledo  Com- 
puting Scale  Co.,  199  Fed.  907,  118  C.  C.  A.  235,  holding  defendant  in 
infringment  suit  cannot  reopen  cause  on  account  of  newly  discovered 
evidence;  Provident  Life  etc.  Co.  v.  Camden  etc.  Ry.  Co.,  177  Fed.  860, 
101  C.  C.  A.  68,  upholding  master's  findings  in  foreclosure  proceeding; 
Neher  v.  Armijo,  11  N.  M.  83,  66  Pac.  519,  objections  to  referee's  report 
not  having  been  taken  below  disregarded  on  appeal ;  Cepero  v.  Hartridge, 
51  Fla.  412,  41  South.  193,  applying  principle  in  mortgage  foreclosure; 
Gay  Mfg.  Co.  v.  Camp,  68  Fed.  68,  15  C.  C.  A.  226,  following  rule; 
Ficklin  v.  Rixey,  89  Va.  835,  37  Am,  St.  Rep.  893,  17  S.  E.  326,  uphold- 
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ing  master's  report  that  value  of  dower  exceeded  that  of  land  settled 
in  lieu  thereof. 

Motion  in  lower  court  to  inczoaBO  damagea  ia  discretionar7f  not  appeal- 
able. 

Approved  in  Fox  v.  Knickerbocker  Engraving  Co.,  158  Fed.  429, 
allowing  treble  damages  where  defendant  continued  in  infringement 
after  suit  brought ;  Kissinger-Ison  Co.  v.  Bradford  Belting  Co.,  123  Fed. 
94,  59  C.  C.  A.  221,  refusing  to  increase  damages  allowed  by  lower 
court. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  E.  0.  865. 

146  U.  a  176-191,  36  !■.  Bd.  666,  12  Sap.  Ot  880,  NEW  TOBK  ▼.  SQUIBE. 

ConsUtotional  gnaranty  of  contracts  ia  not  impaired  by  police  proTislcm 
requiring  electric  concema  to  lay  nndergronnd  wires,  etc. 

Approved  in  St.  Mary's  Franco- American  Petroleum  Co.  v.  West 
Virginia,  203  U.  S.  192,  61  L.  Ed.  148,  27  Sup.  Ct  132,  upholding  law 
requiring  foreign  corporations  to  designate  State  auditor  for  service  of 
process;  In  re  New  York  Electric  Lines  Co.,  201  N.  Y.  328,  94  N.  E.  1058, 
and  New  York  Electric  Lines  Co.  v.  Empire  City  Subway  Co.,  235  U.  S. 
189,  Ann.  Gas.  1916A,  906,  59  L.  Ed.  190,  35  Sup.  Ct.  72,  both  holding 
franchise  to  install  eonduits  might  be  forfeited  for  nonuser;  Home  Tel. 
&  Tel.  Co.  V.  City  of  Los  Angeles,  155  Fed.  571,  holding  telephone 
company  had  no  right  to  notice  of  ordinance  as  to  fixing  of  telephone 
rates;  Town  of  New  Decatur  v.  American  Telephone  etc.  Co.,  176  Ala. 
560,  Ann.  Gas.  1916A,  875,  58  South.  634,  discussing  bill  in  which  tele- 
phone company  sought  to  restrain  city  from  removing  poles;  Ex  parte 
Gardner,  84  Kan.  271,  33  L.  R.  A.  (N.  S.)  966,  113  Pac.  1057,  refusing 
to  sustain  law  requiring  railroads  to  carry  national  guard  officers  at 
rate  of  one  cent  per  mile;  People  v.  Ellison,  188  N.  Y.  535,  539,  81 
N.  E.  451, 462,  holding  city  could  compel  public  corporations  to  use  same 
conduit;  Delaware  etc.  R.  Co.  v.  Board  of  Public  Utility  Commrs.,  83 
N.  J.  L.  216,  84  Atl.  704,  upholding  law  requiring  railroads  to  furnish 
individual  drinking  cups  to  passengers;  Stine  v.  Lewis,  33  Okl.  620, 
127  Pac.  401,  holding  owner  of  cattle  liable  for  expense  occurring  to 
board  of  health  in  dipping  same;  State  v.  St.  Mary's  Franco- American 
Peti-oleum  Co.,  58  W.  Va.  Ill,  112  Am.  St.  Rep.  964,  51  S.  E.  866,  up- 
holding statute  requiring  foreign  corporations  to  appoint  State  auditor 
their  attorney  in  fact  to  accept  service;  Missouri  v.  Murphy,  170  U.  S. 
99,  42  L.  Ed.  964,  18  Sup.  Ct.  513,  upholding  right  of  municipality  to 
regulate  lighting  company ;  Walla  Walla  v.  Walla  Walla  Water  Co.,  172 
U.  S.  16, 43  L.  Ed.  348, 19  Sup.  Ct.  84,  police  power  cannot  be  invoked  to 
impair  contract  for  water  supply  innocuous  in  itself;  United  Lines  Tel. 
Co.  v.  Grant,  137  N.  Y.  12,  32  N.  E.  1006,  upholding  assessment  on 
telegraph   company  for  expense  of  street  tunnel;  Campbell  v.  Cook, 
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86  Tex.  634,  40  Am.  St.  Bep.  882,  26  S.  W.  487,  Union  etc.  Life  Ins.  Co. 
V.  Chowning,  86  Tex.  657,  24  L.  R.  A.  606,  26  S.  W.  983,  and  Mutual 
Life  Ins.  Co.  v.  Blodgett,  8  Tex.  Civ.  App.  51,  27  S.  W.  288,  legislation 
imposing  additional  liabilities  on  particular  bodies  does  not  deny  equal 
protection  if  it  treats  all  of  a  class  alike. 

Evolution  and  diminution  of  Munu  v.  Illinois.    Note,  62  Am.  St. 
Rep.  291. 

Scope,  and  effect  of  act  of  Congress  of  July  24,  1866.    Note,  1 
Ann.  Oaa.  633. 

Municipal  regulation  of  location  of  telegraph  or  telephone  line. 
Note,  16  Ann.  Gas.  442. 

Constitutionality  of  laws  charging  expense  of  police  r^^lations  on 
business  regulated.    Note,  16  L.  R.  A.  381. 

Constitutionality   of   statutes   restricting   contracts    and  business. 
Note,  21  L.  R.  A.  789. 

Police  regulation  of  electric  companies.    Note,  31  L.  R.  A.  807. 

Grant    of    franchises    to    electrical  subway  companies.    Note,  34 
L.  R.  A.  870. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  60  L.  R.  A.  147. 

Municipal  control  over  railroads  and  electrical  companies  as  nui- 
sances on  streets.    Note,  39  L.  R.  A.  621. 

145  U.  8.  192-209,  36  L.  Ed.  072,  12  8ap.  Ot.  806,  UBHIOH  VAL.  R.  R. 
CO.  V.  FENNSTLVANIA. 

Object  of  giving  commerce  power  to  Congress  explained. 

Approved  in  United  States  v.  Delaware,  L.  &  W.  R.  Co.,  152  Fed.  271, 
holding  shipment  from  New  York  to  Buffalo  by  way  of  New  Jersey 
and  Pennsylvania  is  interstate  commerce;  Kirby  v.  Union  Pac.  R.  Co., 
94  Kan.  490,  146  Pac.  1184,  holding  alteration  of  route  during  transit 
may  render  shipment  interstate;  Shelby  Ice  etc.  Co.  v.  Southern  Ry. 
Co.,  147  N.  C.  67,  60  S.  E.  721,  holding  decision  of  Federal  Supreme 
Court  as  to  interstate  commerce  binds  State  courts;  Hunter  v.  Charles- 
ton etc.  Ry.  Co.,  81  S.  C.  172,  62  S.  E.  14,  holding  where  part  of  line 
runs  outside  of  State,  shipment  is  interstate;  Western  Union  Tel.  Co. 
V.  Tyler,  90  Va.  299,  44  Am.  St.  Rep.  912,  18  S.  E.  281,  statute  imposing 
penalty  on  telegraph  company  for  not  delivering  telegram  promptly, 
not  regulation  of  commerce. 

State  may  tax  commerce  between  State  points,  although  going  outside, 
en  route. 

Approved  ia  State  of  New  York  v.  Sohmer,  236  U.  S,  560,  69  L.  Ed. 
360,  35  Sup.  Ct.  162,  upholding  tax  imposed  by  State  of  New  York  on 
company  operating  on  Hudson  River;  United  States  Express  Co.  v. 
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Minnesota,  223  U.  8.  342,  56  L.  Ed.  464,  32  Sap.  Ct.  211,  City  of 
Leavenworth  v.  Ewing,  80  Kan.  62,  63,  101  Pac.  665,  666,  and  Ewing 
V.  City  of  Leavenworth,  226  U.  S.  467,  468,  469,  57  L.  Ed.  305,  306,  33 
Snp.  Ct.  157,  all  upholding  State  tax  on  local  business  of  express  com- 
pany; United  States  v.  Powers-Weightman-Roscngarten  Co.,  211  Fed. 
171,  holding  article  passing  through  State  does  not  violate  Insecticide 
Act  of  1910;  Wilmington  Transp.  Co.  v.  Railroad  Commission,  16 
Cal.  745,  746,  137  Pac.  1154,  1155,  and  Wihnington  Transp.  Co.  v.  Rail- 
road Commission,  236  U.  S.  153,  69  K  Ed.  515,  35  Sup.  Ct.  276,  both 
holding  State  can  prescribe  rates  for  transportation  by  water  between 
two  ports  in  State;  United  States  v.  Lehigh  Valley  R.  Co.,  115  Fed. 
374,  holding  Federal  court  Cannot  mandamus  railroad  to  charge  same 
rate  as  to  other  shippers  of  same  commodity  when  shipment  is  between 
two  points  in  same  State  because  line  of  road  goes  outside  of  State; 
Marconi  Wireless  TeL  Co.  v.  Commonwealth,  218  Mass.  571,  Ann.  Gaa. 
19160,  214,  106  N.  E.  316,  holding  Connecticiit  office  selling  goods  in 
State  through  its  office  in  Boston  does  not  engage  in  interstate  com- 
merce; State  V.  United  States  Express  Co.,  114  Minn.  349,  37  L.  B.  A. 
(N.  S.)  .1127,  131  N.  W.  490,  holding  fact  that  part  of  line  runs  outside 
of  State  will  not  make  local  shipments  interstate;  People  v.  Abramson, 
208  N.  Y.  142,  101  N.  E.  850,  holding  act  prohibiting  sale  of  impure 
milk  may  apply  to  interstate  shipments;  People  v.  Knight,  171  N.  Y. 
363,  64  N.  .E.  155,  holding  cab  service  maintained  in  New  York  by 
interstate  railroad  is  not  part  of  interstate  commerce  transacted  by 
railroad  so  that  capital  invested  in  it  is  exempt  from  corporate  fran- 
chise tax;  Western  Union  Tel.  Co.  v.  Hughes,  104  Va.  241,  243,  246, 
51  S.  E.  225,  where  both  ends  of  telegraph  line  within  State,  fact  that 
it  went  outside  in  its  course  did  not  exempt  it  from  State  penalty  for 
delay;  Western  Union  Tel.  Co.  v.  Reynolds,  100  Va.  465,  98  Am.  St  Rep. 
978,  41  S.  E.  857,  applying  principle  in  enforcing  penalty  for  failure 
to  forward  message  from  relay  office  where  message  passed  in  part  over 
another  State;  State  v.  Northern  Express  Co.,  80  Wash.  321,  141  Pac. 
762,  upholding  State  tax  on  intrastate  business  of  express  company; 
United  States  Express  Co.  v.  City  of  Portsmouth,  114  Va.  734,  735,  736, 
77  S.  E.  507,  508,  holding  State  may  impose  license  tax  on  express  com- 
pany; dissenting  opinion  in  Traynham  v.  Charleston  etc.  Ry.  Co.,  92 
S.  C.  59,  75  S.  E.  386,  majority  holding  where  part  of  line  runs  outside 
State,  shipment  is  interstate;  Scawell  v.  Kansas  City  etc.  R.  R.  Co., 
119  Mo.  235,  238,  24  S.  W.  1004,  1006,  upholding  penalty  for  "long 
and  short-haul"  regulation;  Campbell  v.  Chicago  etc.  Ry.  Co.,  86  Iowa, 
590,  17  L.  E.  A.  444,  53  N.  W.  352,  State  v.  Western  Union  TeL  Co., 
113  N.  C.  223,  22  L.  E.  A.  671,  18  S.  E.  391,  and  Leavell  v.  Western 
Union  Tel.  Co.,  116  N.  C.  220,  47  Am.  St  Rep.  798,  27  L.  E.  A.  843, 
21  S.  E.  391,  upholding  State  tariff  on  telegrams. 

Distinguished  in  Hanley  v.  Kansas  City  etc.  R.  R.  Co.,  187  U.  S.  G21, 
47  L.  Ed.  886,  23  Sup.  Ct.  215  (affirming  106  Fed.  359,  360),  holding 
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State  eaniMt  rcipilale  rulwaj  Paiges  imr  curiae  of  goods  Wtwcm 
two  pointB  ID  State  where  eoone  of  traBsportatioB  anist  W  tar  eoosidcr- 
able  distance  tfaroo^  another  Territory  or  State. 

CoRfttitationaiity  at  State  rcgnlatioos  of  interstate  eo— erce,   Xote, 
27  Aa.  8L  B^.  sen 

Shipments  between  intrastate  points  in  passing  out  of  State  daring 
tranfsportation  as  intrastate  eomineree.    Xote,  17  Ll  Ri.  A.  448. 

Transportation  between  point;  in  same  State  oTcr  route  partly  in 
another  as  interstate  eonuncrce.  Xote.  SB  L.  R.  A.  (M.  S.)  9t5^ 
9M,  987. 

Constitationality  of  statntes  rcstricMng  eontraets  and  business. 
Xote,  21  la.  R.  A.  7M. 

Taxation  of  corporate  franchises.    Xote,  S7  K  R.  A.  80. 

Corporate  taxation  and  the  commerce  clause.  Xote,  80  Ll  R.  A. 
848,  847,  870,  807« 

145  n.  &  206,  96  liu  Ed.  878,  12  89.  OL  909,  LEHIOH  VALl  R.  R.  OO.  ▼. 
PEHH8TI.VAinA. 

Misrellaneous.  Cited  in  Patterson  ▼.  Missonri  Pac.  Ry.  Co.,  77  Kan. 
240,  15  L.  R.  A.  (K.  8.)  733,  94  Pac.  140,  upholding  law  imposing  pen- 
alty of  one  dollar  per  day  on  railroads  delaying  in  famishing  cars. 

145  n.  8.  205-213,  36  K  Ed.  876,  12  Sop.  CL  832,  OUI.VER  ▼.  WILKIN- 
80H. 

Evidence  adding  to  or  altering  a  wxitiiig  Is  property  axdnded  unless 
offered  to  sbow  new  agreement  on  new  consideration. 

Approved  in  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  182, 
67  C.  C.  A.  74,  refusing  to  allow  parol  evidence  to  vary  contract  for 
Bale  by  distillery  of  slops  for  feeding  cattle  by  showing  custom  or  usage 
whereby  distiller  furnished  troughs  and  pens  for  the  feeding;  Hazloton 
Trifjod-Boiler  Co.  v.  Citizens'  St.  Ry.  Co.,  72  Fed.  323,  to  avoid  written 
contract  on  ground  of  fraud,  it  must  be  proved  conclusively. 

Sub.sequent  parol  agreement  to  vary  a  writing.  Note,  58  Am.  St. 
Rep.  660. 

Parol  evidence  to  vary,  etc.,  written  contract.  Note,  17  L.  &.  A. 
271. 

Pledgee's  failure  to  exercise  power  to  prosecute  or  sell  securities  does 
not  give  action  for  damages. 

Api)roved  in  Warburton  v.  Trust  Co.  of  America,  182  Fed.  775,  105 
C.  C.  A.  201,  holding  pledgee  not  required  to  sell  collateral  at  public 
auction ;  Lake  v.  Little  Rock  Trust  Co.,  77  Ark.  55,  3  L.  R.  A.  (N.  S.> 
1199)  90  S.  W.  848,  in  suit  on  note,  evidence  that  stock  held  as  collat- 
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eral  had  depreciated  in  hands  of  pledgee  inadmissible;  Smith  t.  God- 
win, 145  N.  C.  247,  58  S.  E.  1091,  holding  creditor  has  right  to  realize 
on  any  securities  given;  Marberry  v.  Fanners  &  Mechanics'  Nat.  Bank, 
6  Tex.  Civ.  App.  609,  26  S.  W.  215,  holding  pledgee  having  non- 
negotiable  securities  need  not  account  for  them  unless  there  is  allega- 
tion of  misappropriation. 

Liability  of  pledgee  for  loss  due  to  depreciation  in  value  of  pledge 
after  maturity  of  debt.    Note,  7  Aim.  Gas.  895. 

146  U.  &  214-224,  36  L.  Ed.  680,  12  Sap.  Ot.  822,  WASHINOTOK  V.  OPIE. 

Bemoval  to  anotbar  State  and  flaancial  inability  do  not  azcuse  laches 
for  fifteen  yean. 

Approved  in  Naddo  v.  Bardon,  51  Fed.  497,  2  C.  C.  A.  335,  following 
rule ;  Bower  v.  Stein,  177  Fed.  678,  101  C.  C.  A.  299,  applying  principle 
in  suit  to  redeem  from  mortgage;  Clapp  v.  Leavens,  164  Fed.  322, 
holding  ignorance  on  part  of  plaintiff  will  not  excuse  laches. 

145  U.   a  224-225,  36  L.   Ed.   685,   12   Sap.  Ot.  817»  CIJLY  OENTEB  ▼. 
FABBfiEBS'  LOAK  ETC.  CO. 

Appellate  amount  Is  insnULcient  if  Jodgment  necessarily  less  than  five 
tboosaiid  doUan,  thongb  validity  of  contract  for  niore  involved. 

Approved  in  Holt  v.  Indiana  Mfg.  Co.,  176  U.  S.  72,  44  L.  Ed.  377, 
20  Sup.  Ct.  273,  denying  Circuit  Court's  jurisdiction  to  restrain  collec- 
tion of  taxes  not  exceeding  two  thousand  dollars;  Purnell  v.  Page, 
128  Fed.  498,  denying  Circuit  Court's  jurisdiction  to  restrain  enforce- 
ment of  personal  State  tax  amounting  to  eighty  dollars,  though  it  con- 
stituted cloud  on  complainant's  realty  valued  at  over  two  thousand 
dollars;  Oregon  R.  &  Nav.  Co.  v.  Shell,  125  Fed.  980,  denying  Cir- 
cuit Court's  jurisdiction  over  suit  to  correct  ambiguity  in  deed  of  rail- 
road right  of  way  and  to  restrain  removal  of  gates  where  value  of 
realty  and  damage  to  adjacent  property  is  less  than  two  thousand  dol- 
lars; Battle  V.  Atkinson,  115  Fed.  387,  holding  since  Arkansas  action 
of  unlawful  detainer  is  merely  to  restore  possession.  Federal  court  in 
that  State  has  no  jurisdiction  where  complainant  states  value  of  prem- 
ises at  five  thousand  dollars,  with  rental  value  of  twenty-five  dollars 
per  month;  Mansfield  v.  Winter,  10  App.  D.  C.  558,  holding  interest 
cannot  be  included  so  as  to  give  jurisdictional  amount;  Leibengood  v. 
Missouri  etc.  Ry.  Co.,  83  Kan.  28,  29,  28  L.  R.  A.  (N.  S.)  985,  109  Pac. 
989,  990,  holding  State  statute  requiring  speed  of  fifteen  miles  per  hour 
for  trains  does  not  apply  to  interstate  shipments  of  cattle;  Washing- 
ton etc.  R.  R.  Co.  V.  District  of  Columbia,  146  U.  S.  232,  36  L.  Ed.  953, 
13  Sup.  Ct.  66,  in  determining  jurisdiction,  direct  effect  of  judgment 
alone  considered;  Mayor  etc.  of  Baltimore  v.  Postal  Tel.  Cable  Co.,  62 
Fed.  502,  amount  in  controversy  determinable  by  demand  of  plaintiff, 
and  not  by  contingent  loss  through  judgment;  Postal  Tel.  Cable  Co.  v. 
XVI— 3 
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Southern  Ry.  Co.,  88  Fed.  806,  pecuniary  value  of  matter  in  dispute  is 
determinable  by  increased  or  diminished  value  of  property  involved. 

Distinguished  in  Board  of  Trustees  of  Whitman  College  v.  Berryman, 
156  Fed.  114,  and  Berryman  v.  Board  of  Trustees  of  Whitman  College, 
222  U.  S.  348,  56  L.  Ed.  229,  32  Sup.  Ct.  147,  holding  in  suit  to  enjoin 
collection  of  tax,  value  of  right  is  amount  in  controversy. 

145  U.  &  226-241,  36  L.  Ed.  685,  12  Bap.  Ct.  988,  FBEEMAK  ▼.  ASHUB. 
Beissue,  though  sought  within  a  year,  is  void  if  not  for  same  invention. 
Approved  in  Carpenter  Straw-sewing  Mach.  Co.  v.  Searle,  52  Fed. 
813,  applying  rule;  McDowell  v.  Ideal  Concrete  Mach.  Co.,  187  Fed. 
823,  825,  109  C.  C.  A.  574,  holding  Borst  and  Groscup  reissue  for 
machine  for  manufacturing  hollow  concrete  blocks  was  void  on  account 
of  original  not  being  invalid;  Chicago  Ry.  etc.  Co.  v.  Perry  Side  Bear- 
ing Co.,  170  Fed.  971,  975,  upholding  Huntoon  patent  for  side-bearing 
for  cars;  United  Blue-Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed.  160,  55 
C.  C.  A.  553,  holding  void  Ewert  reissue  No.  11,607,  and  Jeavons  re- 
issue No.  11,601,  for  blue-flame  oil  stoves;  Pfenninger  v.  Heubner,  99 
Fed.  443,  holding  Pfenninger  reissue  No.  11,439,  for  improvement  in 
bakers'  ovens,  void  for  laches  and  fraud  in  applying  for  reissue;  In  re 
Briede,  27  App.  D.  C.  305,  allowing  reissue  to  be  broader  than  original 
where  there  were  no  intervening  rights. 

145  U.  8.  241-246,  36  K  Ed.  691,  12  Sap.  Ot.  919,  BTAN  ▼.  HASD. 

Patent  for  swing  woven-wire  bed  bottoms,  merely  using  another  fabric 
in  old  numner,  is  not  noreL 

Approved  in  In  re  Blackmore,  33  App.  D.  C.  440,  refusing  patent 
for  process  of  making  formic  aldehyde;  In  re  Faber,  31  App.  D.  C.  533, 
refusing  patent  for  surgical  dressing;  In  re  Klemm,  21  App.  D.  C.  190, 
recent  patent  for  improvement  in  seam  for  sewed  artixsles;  Loveil 
Mfg.  Co.  V.  Cary,  147  U.  S.  637,  37  L.  Ed.  312,  13  Sup.  Ct.  477,  holding 
patent  for  mode  of  tempering  springs  invalid  for  want  of  invention; 
Saunders  v.  Allen,  53  Fed.  110,  substitution  of  rotary  cutter  for  knife 
in  pipe-cutter  not  invention;  Vulcan  Iron  Works  v.  Smith,  62  Fed. 
449,  10  C.  C.  A.  493,  holding  Smith  improved  band-sawmill  only  com- 
bination of  elements  of  other  patent,  and  not  invention. 

145  U.  8.  247-263^  36  I..  Ed.  693,  12  Sap.  Ot.  861,  EABNSHAW  ▼.  OAD^ 
WAIJa>EB. 

Onstoma  duty  on  iron  ore  under  act  of  1883  is  as  weighed,  irreqiectiTe 
of  moisture  it  contains. 

Approved  in  Downing  v.  United  States,  109  Fed.  886,  48  C.  C.  A. 
703,  determining  mode  of  ascertaining  dutiable  weight  of  cotton  yarns 
dyed,  glazed  and  finished,  under  Customs  Duties  Act  of  1897,  par.  302; 
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^'Zante  Currants/'  73  Fed.  188,  189,  tariff  laws  eonstmed  according 
to  eommercial  use  of  terms  used  in  them. 

Distinguished  in  Seeberger  v.  Wright  etc,  Mfg.  Co.,  157  U.  6.  186, 
39  L.  Ed.  667,  15  Sup.  Ct.  585,  holding  importer  entitled  to  allowance 
on  duties  foi  impurities  in  flaxseeds. 

Burden  is  on  plaintiff  seeking  to  recover  taxes  paid  to  show  his  inter- 
pretation comroct. 

Approved  in  United  States  v.  Ranlett,  172  U.  S.  146,  48  L.  Ed.  398, 
19  Sup.  Ct.  118,  burden  of  proof  is  upon  person  claiining  illegality  of 
duty. 

Distinguished  in  United  Stages  v.  Wetherell,  65  Fed.  990,  13  C.  C.  A. 
264,  generally. 

145  U.  &  268-284,  36  I..  Ed.  699,  12  Sup.  Ot.  844,  INTEE8TATE  COM- 
MEBCE  COMBHSSION  v.  BAI.TIMOBE  ETC.  S.  B.  CO. 

Before  commerce  commission,  common-law  rule  that  rate  most  be  rea- 
Bonalile  and  without  discximination  prevailed. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  439, 
9  Ann.  Gaa.  1076.  51  L.  Ed.  558,  27  Sup.  Ct.  350,  holding  shipper  cannot 
maintain  action  against  common  carrier  to  obtain  relief  from  unreason- 
able freight  rate;  Gamble-Robinson  Com.  Co.  v.  Chicago  etc.  Ry.  Co., 
168  Fed.  164,  165,  167,  16  Ann.  Oaa.  618,  21  L.  B.  A.  (N.  8.)  982, 
94  C.  C.  A.  217,  holding  carrier  could  refuse  to  advance  charges  of 
shipment  on  connecting  lines;  Meeker  v.  Lehigh  Valley  R.  Co.,  162  Fed. 
360,  holding  shipper  cannot  maintain  action  against  carrier  without  first 
resorting  to  commerce  commission;  United  States  v.  Oregon  R.  etc.  Co., 
159  Fed.  978,  holding  railroad  could  not  require  that  orders  for  cars  for 
shipment  of  grain  be  made  by  warehouseman;  Despeaux  v.  Pennsylvania 
R.  Co.,  133  Fed.  1011,  action  to  recover  overcharge  from  railroad  com- 
pany based  on  common-law  liability  distinct  from  liability  under  statute 
for  unjust  discrimination;  Missouri  etc.  Ry.  Co.  v.  New  Era  Milling  Co., 
79  Kan.  440,  100  Pac.  274,  upholding  right  of  shipper  to  recover  over- 
charges; Seaman  v.  Minneapolis  etc.  Ry.  Co.,  127  Minn.  184,  149  N.  W. 
135,  holding  fact  that  favored  shipper  returned  difference  in  rate  is 
no  bar  to  action  by  disfavored  shipper;  Cincinnati  etc.  Ry.  Co.  v. 
Interstate  Commerce  Commission,  162  U.  S.  197,  40  L.  Ed.  939,  16 
Sup.  Ct.  705,  following  rule;  Interstate  Commerce  Commission  v.  Cin- 
cinnati etc.  Ry.  Co.,  167  U.  S.  493,  42  L.  Ed.  251,  17  Sup.  Ct.  898, 
commission  has  no  power  to  fix  rates;  Raleigh  etc.  R.  R.  Co.  v.  Swan- 
son,  102  Ga.  759,  39  L.  B.  A.  277,  28  S.  E.  603,  holding  contract  be- 
tween broker  and  railroad,  whereby  broker  enabled  to  sell  tickets  at 
less  than  established  rate,  void;  dissenting  opinion  in  Missouri  Pacific 
Ry.  Co.  V.  United  States,  189  U.  S.  290,  47  L.  Ed.  816,  23  Sup.  Ct.  511, 
majority  holding,  under  Interstate  Commerce  Act  of  1903,  §  3,  decree 
granting  relief  prayed  for  in  suit  by  government  to  enjoin  discrimina- 
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tioD  against  localities,  which  was  tmauthorized  because  brought  before 
passage  of  such  act,  must  be  reversed;  dissenting  opinion  in  Union 
Pac.  R.  Co.  V.  Or^on  etc.  Lumber  Mfrs.  Assn.,  165  Fed.  20,  91  C.  C.  A. 
51,  majority  holding  Circuit  Court  could  enjoin  enforcement  of  rail- 
road rates  pending  determination  of  their  reasonableness  by  commis- 
sion. 

^  Purpose  of  Intentate  Oommerce  OommlflBion  Act  >  stated. 

Approved  in  United  States  v.  Atchison  etc.  Ry.  Co.,  234  U.  S.  483, 
58  L.  Ed.  1421,  34  Sup.  Ct.  986,  holding  Interstate  Commerce  Conunis- 
sion  has  jurisdiction  to  determine  whether  conditions  are  such  as  to 
relieve  carrier  from  provisions  of  long  and  short  haul  clause;  Inter- 
state Commerce  Commission  v.  Chicago  Great  Western  Ry.  Co.,  209 
U.  S.  119,  52  L.  Ed.  712,  28  Sup.  Ct.  493,  holding  railroad  may  charge 
higher  rate  for  livestock  than  for  dressed  meats;  Western  Union  Tel, 
Co.  V.  Call  Publishing  Co.,  181  U.  S.  102,  45  L.  Ed.  770.  21  Sup.  Ct.  565, 
applying  rule  to  State  regulation  of  interstate  telegraph  company  which 
discriminates  against  newspapers  in  same  State;  F.  H.  Peavey  &  Co. 
V.  Union  Pac.  R.  Co.,  176  Fed.  424,  holding  Interstate  Commerce  Com- 
mission has  no  power  to  prohibit  railroad  companies  from  paying  to 
owners  of  elevators  compensation  for  elevation  of  grain  in  transit; 
Columbus  Iron  etc.  Co.  v.  Kanawha  etc.  Ry.  Co.,  171  Fed.  718,  holding 
Circuit  Court  cannot  enjoin  enforcement  of  rates  pending  determina- 
tion of  their  reasonableness  by  Interstate  Commerce  Commission;  Dela- 
ware etc.  R.  Co.  V.  Interstate  Commerce  Commission,  166  Fed.  509, 
holding  shipments  of  property  combined  into  packages  may  be  charged 
as  ioi  separate  shipments;  Piatt  v.  Lecocq,  158  Fed.  728,  15  L.  B.  A.' 
(N.  8.)  558,  85  C.  C.  A.  621  holding  express  company  could  refuse  to 
receive  money  for  shipment  on  day  before  departure  of  train;  United 
States  V.  Norfolk  &  W.  R.  Co.,  109  Fed.  836,  holding  if  system  of 
coal  car  distribution  which  railroad  has  applied  in  given  field,  if  rea- 
sonable and  fair  and  applied  to  all  alike,  affords  no  ground  of  com- 
plaint on  part  of  any  shipper;  Central  Trust  Co.  v.  Chicago  etc.  Ry. 
Co.,  156  Iowa,  123,  135  N.  W.  728,  holding  hogs  being  shipped  to  cen- 
tral point  are  not  in  interstate  commerce;  McGrew  v.  Missouri  Pac. 
Ry.  Co.,  230  Mo.  513,  514,  132  S.  W.  1080,  refusing  to  allow  railroad 
to  charge  smaller  rate  for  long  haul  than  for  short  haul;  Interstate 
Commerce  Commission  v.  Lehigh  Val.  R.  R.  Co.,  74  Fed.  788,  and 
Interstate  Commerce  Commission  v.  Cincinnati  etc.  Ry.  Co.,  76  Fed.  185, 
both  following  rule ;  Merchants '  Cotton-Press  etc.  Co.  v.  Insurance 
jBo.  of  North  America,  151  U.  S.  389,  88  L.  Ed.  206,  14  Sup.  Ct.  374, 
allowance  of  rebates  contrary  to  law  does  not  exempt  company  from 
liability  on  bills  of  lading;  Texas  etc.  Ry.  Co.  v.  Interstate  Commerce 
Commission,  162  U.  S.  204,  232,  40  L.  Ed.  942,  952,  16  Sup.  Ct.  669, 
680,  commission  is  body  corporate,  with  legal  capacity  to  sue  or  be 
sued,  holding  through  rates  from  abroad  with  steamship  connections. 
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not  unjust;  Interstate  Commerce  Commission  v.  Alabama  etc.  Ry.  Co.y 
74  Fed.  722,  21  C.  C.  A.  51,  and  Detroit  etc.  Ry.  Co.  v.  Interstate  Com- 
merce Commission,  74  Fed.  840,  21  C  C.  A.  103,  Interstate  Commerce 
Commission  has  power  to  regpalate,  bnt  not  construct,  reversing  Inter- 
State  Commerce  Commission  v.  Detroit  etc.  Ry.  Co.,  57  Fed.  1011; 
Farmers'  Loan  etc.  Co.  v.  Northern  Pac.  Ry.  Co.,  83  Fed.  254,  265, 
259,  holding  Interstate  Commerce  Commission  has  no  power  to  fix  rate 
either  absolutely  or  relatively;  Brewer  v.  Central  of  Georgia  Ry.  Co., 
84  Fed.  263,  competition  between  rival  railways  to  be  considered  in 
determining  dissimilarity  in  conditions;  Gulf  etc.  Ry.  Co.  v.  Miami  iS.  S. 
Co.,  86  Fed.  419,  30  C.  C.  A.  142,  carrier  may  demand  prepayment  of 
charges  from  one  connecting  carrier  and  not  from  another. 

Distinguished  in  Interstate  Commerce  Commission  v.  Cincinnati  etc. 
Ry.  Co.,  167  U.  S.  610,  42  L.  Ed.  257,  17  Sup.  Ct.  904,  commission  has 
no  power  to  prevent  unreasonable  rates  by  prescribing  charges;  Inter- 
state Commerce  Commission  v.  Alabama  etc.  Ry.  Co.,  168  U.  S.  166, 
42  L.  Ed.  422,  18  Sup.  Ct.  48,  holding  section  2  of  Interstate  Commerce 
Act  refers  to  carriage  and  not  competition  between  rival  lines;  dis- 
senting opinion  in  McGrew  v.  Missouri  Pac.  Ry.,  230  Mo.  602,  603, 
604,  132  S.  W.  1110,  1111,  majority  refusing  to  allow  railroad  to  charge 
smaller  rate  for  long  haul  than  for  short  haul. 

Party-rate  ticket  for  ten  persons,  at  reduced  rate,  does  not  violate 
Oonmierce  Act. 

Approved  in  United  States  v.  Chicago  etc.  Ry,  Co.,  127  Fed.  789, 
790,  791,  62  C.  C.  A.  465,  holding  refusal  of  railroad  to  give  government 
same  rates  as  it  does  to  theatrical  troupes  and  sporting  clubs  for  party 
tickets  in  lots  of  ten  or  more  is  not  discrimination;  Foster  v.  Cleveland 
etc.  Ry.  Co.,  66  Fed.  436,  granting  party  rate  to  theatrical  troupe,  not 
unreasonable  preference;  Farmers'  Loan  etc.  Co.  v.  Northern  etc.  Ry. 
Co.,  83  Fed.  261,  arguendo. 

Discrinitnation  Is  receiving  from  one  person  a  greater  or  less  rate  than 
others,  under  same  circumstances. 

Approved  in  Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed.  63,  77  C.  C.  A. 
315,  contract  between  plaintiff  and  railroad  company  whereby  former 
was  to  have  chaise  and  control  of  transportation  of  milk  over  com- 
pany's road  for  ten  years  not  in  violation  of  section  3  of  Act  of  Feb. 
4,  1887;  Interstate  Commerce  Commission  v.  Chicago  etc.  R.  Co.,  141 
Fed.  1014,  1015,  1019,  reduction  of  rates  on  transportation  of  livestock 
from  certain  points  to  meet  competition  not  ''unjust  discrimination"; 
Ohio  Coal  Co.  v.  Whitcomb,  123  Fed.  364,  59  C.  C.  A.  487,  holding 
where  railroad  track  along  dock  was  owned  partly  by  one  railroad 
and  partly  by  another,  and  by  agreement  whole  track  used  jointly, 
extra  charge  of  two  dollars  made  to  one  shipper  from  point  on  docks 
in  addition  to  published  schedule  from  city,  where  no  extra  charge 
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was  made  to  any  other  shipper,  was  discrimination;  Southern  Ry.  Co. 
V.  Commonweatlh,  116  Ky.  912,  77  S.  W.  208,  through  rate  charged 
by  railroad  company  to  point  beyond  station  on  its  line,  proportionately 
less  than  rate  to  such  station,  not  unlawful;  Louisville  &  Nashville 
R.  R.  Co.  V.  Commonwealth,  108  Ky.  641,  57  S.  W.  512,  holding  rail- 
road may  charge  less  for  hauling  coal  used  for  manufacturing  purposes 
than  for  hauling  coal  used  for  domestic  purposes;  Pennsylvania  R.  R. 
Co.  V.  Public  Service  Commission,  126  Md.  75,  94  Atl.  335,  holding 
whether  commutation  rates  were  discriminatory  must  be  determined  from 
experience;  Laurel  Cotton  Mills  v.  Gulf  etc.  R.  R.  Co.,  84  Miss.  363, 
66  L.  B.  A.  463,  37  South.  136,  contract  to  charge  no  greater  rates 
from  certain  factory  than  from  certain  other  points  and  to  maintain 
a  "milling  in  transit"  agreement  not  on  its  face  invalid  under  Inter- 
state Commerce  Act;  New  York  Tel.  Co.  v.  Siegel-Cooper  Co.,  202 
N.  Y.  609,  514,  36  L.  B.  A.  (N.  S.)  560,  96  N.  E.  Ill,  113,  upholding 
right  of  telephone  company  to  allow  twenty-five  per  cent  discount  to 
charitable  institutions;  Eberle  v.  Southern  Ry.  Co.,  98  S.  C.  94,  79 
S.  E.  794,  upholding  right  of  railroad  to  issue  mileage  tickets;  Railroad 
Commission  v.  Galveston  Chamber  of  Commerce,  51  Tex.  Civ.  485,  115 
S.  W.  99,  holding  railroad  commission  cannot  grant  better  rates  to  one 
city  than  to  another;  United  Fuel  Gas  Co.  v.  Public  Service  Commis- 
sion, 73  W.  Va.  586,  589,  80  S.  E.  937,  938,  upholding  allowance  of 
reduced  rates  to  exclusive  consumers  of  natural  gas  for  number  of 
years;  Puget  Sound  Electric  Ry.  v.  Railroad  Commission,  65  Wash. 
97,  Ann.  Gaa.  1913B,  763,  117  Pac.  748,  holding  rates  which  do  not 
charge  any  person  greater  or  less  rate  than  is  charged  all  other  per- 
sons similarly  situated  are  not  discriminatory;  Atlantic  etc.  R.  R.  Co. 
V.  United  States,  76  Fed.  190,  provision  in  railroad  charter  that  gov- 
ernment not  to  be  charged  more  than  individuals  does  not  limit  right 
of  government  to  further  limit  its  own  rate;  Smith  v.  Lake  Shore  etc. 
Ry.  Co.,  114  Mich.  471,  72  N.  W.  332,  holding  power  granted  to  lepjis- 
lature  to  establish  maximum  transportation  rates  limits  its  authority 
over  transportation  rates;  Hoover  v.  Pennsylvania  R.  R.  Co.,  156 
Pa.  St.  237,  243,  36  Am.  St  Bep.  55,  61,  22  L.  B.  A.  269,  272,  27  Atl. 
287,  289,  upholding  lower  rate  for  coal  to  factory,  from  which  railroad 
obtains  products  for  transportation,  than  to  coal  dealer. 

Distinguished  in  dissenting  opinion  in  Louisville  &  Nashville  R.  R. 
V.  Commonwealth,  108  Ky.  654,  57  S.  W.  516,  majority  holding  rail- 
road may  charge  less  for  hauling  coal  used  for  manufacturing  purposes 
than  for  hauling  coal  used  for  domestic  purposes. 

Discrimination    between    shippers    by    carriers    of    goods.    Note, 
1  Abil  Oaa.  55. 

Commerce  Act  presumably  adopted  meaning  of  "undue  preference"  in 
English  act. 
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Approved  in  Mitchell  Coal  etc.  Co.  v.  Pennsylvania  R.  R.  Co.,  230 
XJ.  S.  258,  67  L.  Ed.  1477,  33  Sup.  Ct.  916,  holding  earner  may  make 
allowance  to  shippers  of  coal,  doing  their  own  hauling  from  mine  to 
station;  United  States  v.  Prince  Line,  220  Fed.  234,  holding  carrier 
may  give  rebate  to  shipper  sending  goods  exclusively  by  its  lines; 
Hocking  Valley  R.  Co.  v.  New  York  Coal  Co.,  217  Fed.  731,  732,  132 
C  C.  A.  387,  compelling  railroad  to  give  switch-track  connection  to 
shipper;  Chicago  etc.  Ry.  Co.  v.  Ketchum,  212  Fed.  993,  upholding 
light  of  railroad  to  issue  party  tickets;  Jennings  v.  Alaska  etc.  Min. 
Co.,  170  Fed.  149,  96  C.  C.  A.  388,  holding  absence  of  surviving  wife, 
children  or  family  will  not  bar  action  for  wrongful  death;  United 
States  V.  Wells-Fargo  Express  Co.,  161  Fed.  611,  holding  express  ^com- 
pany could  not  ship  goods  of  employees  at  cheaper  rate;  Interstate 
Commerce  Commission  v.  Chicago  etc.  R.  Co.,  141  Fed.  1016,  reduction 
in  rates  for  transporting  livestock  from  certain  points  not  ''undue 
preference/';  Kirby  v.  Chicago  etc.  R.  Co.,  242  111.  431,  90  N.  E.  256, 
holding  fact  that  shipper  agreed  to  unlawful  rate  would  not  bar  action 
for  damages  for  delay  in  shipping;  Jay  v.  O'Donnell,  178  Ind.  294, 
AniL  Caa.  1916C,  325,  98  N.  E.  354,  holding  commissioners  had  power 
to  determine  legality  of  votes  cast  at  local  option  election;  Etter  v. 
Cleveland  etc.  Ry.  Co.,  171  Ind.  686,  688,  86  N.  E.  10g3,  upholding  right 
of  railroad  to  issue  commutation  tickets;  Jarvis  v.  Hitch,  161  Ind. 
220,  221,  67  N.  E.  1068,  1069,  following  English  construction  of  term 
''locomotive  engine''  used  in  Employers'  Liability  Act,  which  was 
adopted  from  English  act;  Desgain  v.  Wessner,  161  Ind.  206,  67  N.  E. 
992,  following  English  precedent  in  holding  wrestling  match  a  game 
within  meaning  of  Burns'  Rev.  Stats.  1901,  §  6676,  allowing  recovery 
of  money  lost  on  a  bet  in  a  game;  Detroit  etc.  Ry.  Co.  v.  Michigan 
Railroad  Commission,  171  Mich.  361,  137  N.  W.  338,  holding  railroad 
commission  could  prescribe  lower  rates  for  shipment  of  logs  than  for 
finished  product;  Norfolk  etc.  Ry.  Co.  v.  Old  Dominion  Baggage  Co.,  99 
Va.  114,  37  S.  E.  786,  holding  railroads  may  exclude  from  stations  and 
grounds  one  engaged  in  baggage, transfer  business;  Elk  Hotel  Co.  v. 
United  Fuel  Gas  Co.,  76  W.  Va.  204,  206,  83  S.  E.  924,  holding  natural 
gas  company  may  make  special  rate  for  hotels;  Interstate  Commerce 
Commission  v.  Cincinnati  etc.  Ry.  Co.,  66  Fed.  948,  any  fact  which  pro- 
duces inequality  of  conditions  and  change  of  circumstances  justifies  in- 
equality of  charge;  Chicago  etc.  Ry.  Co.  v.  Stahley,  62  Fed.  364,  11 
O.  C.  A.  88,  and  Braun  v.  Board  of  Commrs.  of  Benton  County,  66  Fed. 
479,  construction  given  to  State  statute  by  its  highest  court  is  as  bind- 
ing upon  Federal  courts  as  text;  United  States  v.  Hanley,  71  Fed.  673, 
holding  indictment  stating  only  that  carrier  gave  rebate  to  one  shipper 
does  not  show  discrimination;  Interstate  Commerce  Commission  v» 
Louisville  etc.  R.  R.  Co.,  73  Fed.  418,  Detroit  etc.  Ry.  Co.  v.  Interstate 
Commerce    Commission,   74   Fed.   813,   21   C.   C.   A.   103,   and   Farm- 
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era '  Loan  etc.  Co.  v.  Northern  etc.  Ry.  Co.,  83  Fed.  260,  all  following 
rule ;  Interstate  Commerce  Commission  v.  Western  etc.  R.  R.  Co.,  88  Fed. 
194,  any  fact  producing  inequality  of  conditions  justifies  inequality  of 
charge;  dissenting  opinion  in  Pennsylvania  R.  R.  Co.  v.  International 
Coal  Min.  Co.,  230  U.  S.  216,  224,  226,  228,  238,  AmL  Cas.  1915A,  315, 
57  L.  Ed.  1459,  1462,  1463,  1464,  1467,  33  Sup.  Ct.  893;  majority  hold- 
ing action  by  Interstate  Commerce  Commission  is  not  condition  prece- 
dent to  action  by  carrier  for  damages  resulting  from  rebates  given  to 
competitor. 

Distinguished  in  Pennsylvania  R.  R.  Co.  v.  International  Coal  Min. 
Co.,  230  U.  S.  201,  Ann.  Oas.  1915A,  315,  57  L.  Ed.  1453,  33  Sup.  Ct. 
893,  holding  previous  action  by  Interstate  Commerce  Commission  is  not 
condition  precedent  to  action  by  carrier  for  damages  resulting  from 
rebates  given  to  competitor;  dissenting  opinion  in  Mitchell  Coal  etc. 
Co.  V.  Pennsylvania  R.  R.  Co.,  230  U.  S.  288,  57  L.  Ed.  1488,  33  Sup. 
Ct.  916,  majority  holding  carrier  may  make  allowance  to  shippers  of 
coal,  doing  their  own  hauling  from  mine  to  station. 

Whether  statute  takes  away  shipper's  common-law  right  of  action 
for  discrimination  by  carrier.    Note,  45  L.  B.  A.  (N.  S.)  616. 

146  U.  a  286-300,  S6  !■.  Ed.  706,  12  Sap.  Ot.  909,  MTTTUAIi  LIFE  INB. 
OO.  y.  HTTiTtMON. 

Bevlsed  Statutes,  section  921,  antliorlses  consolidation  of  actions  of 
same  nature  with  same  questions. 

Approved  in  The  Rochester,  227  Fed.  204,  holding  joinder  of  number 
of  claimants  in  single  libel  against  vessel  not  practicable  where  jury 
trial  demanded;  Mechanics'  Ins.  Co.  v.  C.  A.  Hoover  Distilling  Co., 
173  Fed.  892,  894,  32  L.  R.  A.  (N.  S.)  940,  97  C.  C.  A.  400,  holding  in- 
surance  company  cannot  enjoin  separate  actions  on  policies;  American 
Trust  etc.  Bank  v.  Zeigler  Coal  Co.,  165  Fed.  36,  91  C.  C.  A.  72,  hold- 
ing court  may  consolidate  cross-actions  between  same  parties;  Ameri- 
can Window  Glass  Co.  v.  Noe,  158  Fed.  779,  86  C.  C.  A.  133,  holding 
where  two  plaintiffs  sue  for  injuries  arising  out  of  same  accident, 
causes  may  be  joined;  Connecticut  Mut.  Life  Ins.  Co.  v.  Hillmon,  107 
Fed.  842,  46  C.  C.  A.  668,  holding  where  two  actions  by  same  plaintiff 
are  consolidated,  parties  are  entitled  to  as  many  peremptory  challenges 
as  if  actions  tried  separately;  Mahoney  v.  Roberts,  86  Ark.  138,  110 
S.  W.  228,  holding  evidence  showed  wife  jointly  liable  with  husband 
for  tort  committed;  St.  Louis  etc.  Ry.  Co.  v.  Harden,  83  Ark.  258,  103 
S.  W.  615,  holding  father  and  daughter  may  join  in  action  arising  out 
of  same  injury;  St.  Louis  etc.  R.  Co.  v.  Broomfield,  83  Ark.  290,  104 
S.  W.  134,  holding  actions  brought  by  members  of  section  crew  for  re- 
covery of  wages  may  be  joined;  Welch  v.  Lynch,  30  App.  D.  C.  138, 
holding  action  of  ejectment  instituted  by  wife  cannot  on  her  death  be 
revived  and  continued  by  husband;  Gilbert  v.  Washington  Beneficial 
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Endowment  Assn.,  10  App.  D.  C.  336,  holding  several  certificate  holders 
may  join  to  set  aside  fraudulent  transfer  made  hy  insurance  company; 
Atkinson  v.  Disher,  177  Ind.  674,  98  N.  E.  810,  joining  several  applica- 
tions for  liquor  licenses;  Vandalia  Coal  Co.  v.  Lawson,  43  Ind.  App. 
233,  87  N.  E.  50,  refusing  to  allow  joinder  of  several  persons  injured 
in  mine  explosion;  Doyle  v.  Doyle,  268  111.  100,  108  N.  E.  798,  holding 
salts  for  divorce  and  partition  of  property  may  properly  he  consoli- 
dated; Reid  v.  Nichols,  166  Ky.  425,  179  S.  W.  441,  holding  suit 
against  newspaper  for  libelous  publication  may  be  joined  with  suit 
against  reporter;  Priddy  v.  MacKenzie,  205  Mo.  199,  103  S.  W.  973^ 
holding  court  could  not  consolidate  several  actions  in  ejectment;  Lumi- 
ansky  v.  Tessier,  213  Mass.  188,  Aim.  Gas.  1913E,  1047,  99  N.  E.  1054,' 
allowing  consolidation  of  causes  of  action  arising  out  of  lease;  Seawell 
V.  Berry,  55  Fed.  732,  following  rule;  Lincoln  etc.  Min.  Co.  v.  Hendry, 
9  N.  M.  152,  50  Pac.  330,  order  consolidating  cases  not  reversible  except 
for  gross  abuse  of  discretion;  United  States  v.  Folsom,  7  N.  M.  546,  38 
Pac.  72,  upholding  consolidation  of  indictments  for  making  false  re- 
ports and  false  entries;  Connecticut  Mut.  Life  Ins.  Co.  v.  Hillroon,  188 
U.  S.  210,  47  L.  Ed.  448,  23  Sup.  Ct.  295,  arguendo. 

Single  or  separate  judgments  on  consolidation  of  causes.    Note,  8 
Ann.  Gas.  535. 

Bevlsed  Statutes,  sectioii  819,  gives  defendants  sned  together  for  one 
cause  of  action  only  tbree  peremptory  cballenges. 

Approved  in  Connecticut  Mut.  Life  Ins.  Co.  v.  Hillmon,  107  Fed.  842, 
46  C.  C.  A.  668,  holding  where  two  actions  by  same  plaintiff  are  con- 
solidated, parties  are  entitled  to  as  many  peremptory  challenges  as  if 
actions  tried  separately;  Fidelity  Phenix  Fire  Ins.  Co.  v,  Friedman,  117 
Ark.  77,  174  S.  W.  217,  applying  principle  in  suit  on  insurance  policy; 
Miller  v.  United  States,  38  App.  D.  C.  368,  40  L.  B.  A.  (N.  S.)'973, 
holding  where  two  indictments  consolidated,  accused  should  be  in- 
formed of  number  of  challenges  allowed;  Waggoner  v.  Dodson,  96  Tex. 
6,  7,  68  S.  W.  814,  holding  each  of  several  defendants  who  have  com- 
mon defense,  though  separate  controversies  among  themselves,  is  en- 
titled to  six  peremptory  challenges;  Stone  v.  United  States,  64  Fed. 
672,  12  C.  C.  A.  451,  defendant  in  consolidated  cases,  who  exercises  all 
his  peremptory  qhallenges  in  one  case,  cannot  avail  himself  of  error  in 
overruling  challenge  of  defendant  in  other  case;  Proprietors  of  Mills  v. 
Randolph,  157  Mass.  348,  32  N.  E.  154,  arguendo. 

Right  and  manner  of  exercise  of  peremptory  challenges  by  joint 
parties  in  civil  actions.    Note,  16  Ann.  Caa.  267. 

Bigbt  of  peremptory  challenge  given  by  Revised  Statntes,  section  819, 
cannot  be  taken  away  by  consolidating  several  actions. 

Approved  in  Butler  v.  Evening  Post  Pub.  Co.,  148  Fed.  823,  78 
C.  C.  A.  511,  and  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  780,  36  C.  C.  A. 
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475,  both  following  rule;  Brown  v.  United  States,  143  Fed.  66,  74 
C.  C.  A.  214,  separate  indictments  against  saine  defendant  may  be  tried 
together,  though  offenses  charged  could  not  have  been  included  as  sepa* 
rate  counts  of  one  indictment;  Betts  v.  United  States,  132  Fed.  235^ 
238,  239,  65  C.  C.  A.  452,  where  several  indictments  against  same  de- 
fendant ordered  tried  together,  defendant  entitled  to  three  peremptory 
challenges  on  each;  San  Antonio  etc.  Ry.  Co.  v.  Lester,  99  Tex.  220,  89 
S.  W.  764,  allowing  new  trial  where  court  improperly  overruled  chal- 
lenges to  jurors;  Southern  Ry.  Co.  v.  McMurray,  2  Tenn.  Civ.  127,  hold- 
ing parties  to  consolidated  actions  entitled  to  two  peremptory  chal- 
lenges. 

Distinguished  in  Erause  v.  United  States,  147  Fed.  446,  78  C.  C.  A. 
642,  intimating  but  not  holding  that  where  several  indictments  against 
defendant  are  consolidated,  defendant  entitled  to  but  three  peremptory 
challenges. 

Iietters  ezpresslTe  of  Intention  are  competent  evidence  thereof,  and» 
with  otlier  facts,  may  show  its  execution. 

Approved  in  Weiss  v.  Haight  &  Freese  Co.,  148  Fed.  412,  in  action 
based  on  fraud,  letters  of  plaintiff's  intestate  admissible  to  prove  his 
knowledge  of  defendant's  business  and  that  he  was  not  deceived. 

Intention,  relevant  as  a  distinct  fact,  may  be  proved  by  contemporaneous 
oral  or  written  declarations. 

Approved  in  Fidelity  Mut.  Life  Assn.  v.  Mettler,  185  U.  S.  321,  46 
L.  Ed.  931,  22  Sup.  Ct.  667,  holding  erroneous  admission,  in  action  on 
life  policy,  of  testimony  of  depute  in  family  of  insured  concerning 
death  and  manner  thereof,  not  ground  for  reversal  where  it  tended  to 
rebut  evidence  of  fraud;  J.  D.  Randall  Co.  v.  Fogelsong  Mach.  Co.,  216 
Fed.'  603,  132  C.  C.  A.  605,  holding  in  suit  for  infringement,  conversa- 
tions had  by  salesmen  are  admissible;  Barnard  v.  United  States,  162 
Fed.  626,  89  C.  C.  A.  376,  holding  in  prosecution  for  perjury  in  making 
homestead  claim,  admissions  of  homesteader  are  admissible;  The  San 
Rafael,  141  Fed.  279,  72  C.  C.  A.  388,  declarations  of  intention  to  take 
certain  trip  on  boat  admissible  to  prove  declarant  was  on  boat  and 
killed  in  collision ;  Cuddy  v.  Clement,  115  Fed.  302,  303,  53  C.  C.  A.  94, 
holding  presumption  that  no  maritime  lien  arises  for  supplies  furnished 
on  order  of  owner  of  vessel  is  not  overcome  merely  by  proof  of  undis- 
closed belief  or  understanding  when  contract  made  that  person  furnish- 
ing such  supplies  would  be  entitled  to  lien;  Rogers  v.  Manhattan  Life 
Ins.  Co.,  138  Cal.  291,  292,  71  Pac.  350,  holding  in  action  on  life  policy 
where  insured  boarded  steamer  and  was  never  seen  again,  letters  left 
in  stateroom  indicating  intention  to  commit  suicide  admissible ;  People  v. 
Burke,  18  Cal.  App.  91,  122  Pac.  444,  admitting  declarations  of  accused, 
in  prosecution  for  exploding  dynamite  at  dwelling  with  intent  to  injure 
inmate,  at  time  he  procured  dynamite  as  to  his  then  expressed  purpose 
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in  procuring  it;  Central  Trust  Co.  v.  Culver,  35  Colo.  97,  83  Pac.  1005, 
appl3^ng  principle  in  suit  to  determine  water  right;  Statd  v.  Kelly,  77 
Conn.  268,  58  Atl.  706«  in  trial  for  murder,  where  defense  is  suicide, 
evidence  of  declarations  of  such  a  purpose  made  by  deceased  admis- 
sible; Patterson  v.  Ocean  Accident  etc.  Corp.,  25  App.  D.  C.  66,  admit- 
ting statements  of  osteopath  that  he  had  strained  his  back  while  giving 
a  treatment;  Seifert  v.  State,  160  Ind.  470,  67  N.  E.  102,  applying  rule 
in  abortion  prosecution ;  Green  v.  State,  154  Ind.  662,  663,  57  N.  E.  639, 
640,  holding  where,  in  prosecution  for  murder,  dying  declaration  stated 
that  woman  was  murderer  rather  than  defendant,  defendant  could 
show  that  woman  had  had  revolver  repaired  shortly  prior  to  murder 
and  that  on  evening  of  killing  she  was  seen  disg^iised  as  man;  Nolte  v. 
Chicago  etc.  Ry.  Co.,  165  Iowa,  725,  147  N.  W.  193,  admitting  evidence 
to  show  that  wife  was  desirous  of  going  out  nursing;  Renshaw  v.  Dig- 
nan,  128  Iowa,  725,  105  N.  W.  210,  upon  question  whether  there  was 
delivery  of  a  deed,  declarations  of  grantee  made  when  deed  was  ten- 
dered to  him  admissible;  Holyoke  v.  Holyoke's  Estate,  110  Me.  477,  87 
Atl.  45,  admitting  declarations  of  testator  as  to  change  of  domicile; 
People  V.  Fritch,  170  Mich.  283, 136  N.  W.  502,  holding  in  trial  for  com- 
mission of  abortion,  evidence  that  deceased  was  looking  for  doctor  was 
admissible;  Mathews  v.  Great  Northern  Ry.  Co.,  81  Minn.  366,  84 
N.  W.  102,  holding  in  personal  injury  case  declarations  of  person  as  to 
purpose  in  doing  acts  made  at  or  about  time  of  act  are  admissible; 
Clemens  v.  Royal  Neighbors,  14  N.  D.  127,  8  Ann.  Oaa.  1111,  103  N.  W. 
405,  allowing  admissions  as  to  intention  of  insured  of  committing  sui- 
cide in  action  on  benefit  certificate  containing  clause  against  suicide; 
Gering  v.  School  District,  76  Neb.  228,  107  N.  W.  254,  admitting  evi- 
dence as  to  intimidation  of  parties  in  voting  on  resolution;  Ickes  v. 
Irkes,  237  Pa.  595,  44  L.  B.  A.  (N.  S.)  1118,  85  Atl.  889,  applying  prin- 
eif^e  in  suit  for  alienation  of  affections;  State  v.  Mortensen,  26  Utah, 
336,  73  Pac.  570,  admitting  evidence  of  decedent's  wife  that  on  night 
of  murder  he  said  he  was  going  to  defendant's  home  to  collect  money, 
where  in  murder  prosecution  State  claimed  defendant  induced  decedent 
to  come  to  his  house;  Klein  v.  Knights  ft  Ladies  of  Security,  87  Wash. 
183,  L.  R.  A.  1916B,  816,  151  Pac.  242,  admitting  declarations  of  intent 
to  commit  suicide  in  suit  on  insurance  policy;  Sparf  v.  United  States, 
156  U.  S.  58,  89  L.  Ed.  846,  15  Sup.  Ct.  276,  declarations  of  one  co- 
defendant  tending  to  prove  both  guilty,  admissible  against  declarant 
only;  Worth  v.  Chicago  etc.  Ry.  Co.,  51  Fed.  174,  threats  to  do  act  in 
future,  though  not  proof  conclusive,  are  competent  to  be  considered 
with  other  facts;  State  v.  Martin,  124  Mo.  527,  28  S.  W.  15,  reviewing 
eases  upon  subject  of  res  gestae;  State  v.  Toung,  119  Mo.  523,  24 
S.  W.  1046,  declarations  of  accused  are  to  be  weighed  by  jury  as  part 
of  criminal  scheme  or  innocent  expressions;  Hale  v.  Life  Indemnity  & 
Investment  Co.,  65  Minn.  551,  68  N.  W.  183,  holding  threats  to  commit 
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suicide,  made  one  year  before  death,  not  part  of  res  gestae;  Yiles  v. 
Waltham,  157  Mass.  544,  84  Am.  St.  B«p.  318,  32  N.  E.  902,  admitting 
evidence  of  declarations  of.  person  changing  abode  as  to  change 
of- domicile;  dissenting  opinion  in  State  v.  Hayward,  62  Minn.  497,  65 
N.  W.  70,  holding  evidence  of  declarations  of  accused,  made  two  hours 
before  crime,  of  intention  to  do  act,  admissible  to  corroborate  evidence 
of  act ;  Commonwealth  v.  Tref ethen,  157  Mass.  189,  24  L.  R.  A.  240,  31 
N.  E.  964,  declarations  admitted  only  to  show  intention  at  time 
of  declarations  are  acts  from  which  intention  may  be  inferred;  Deer 
Isle  V.  Winterport,  87  Me.  44,  32  Atl.  721,  declarations  of  person  chan- 
ging residence,  made  during  change,  admissible;  Buel  v.  State,  104 
Wis.  149,  80  N.  W.  84,  proof  of  declarations  to  establish  intent,  admis- 
sible; dissenting  opinion  in  Brown  v.  State,  74  Tex.  Cr.  391,  169  S.  W. 
455,  majority  holding  in  prosecution  for  murder  of  wife,  statements  of 
wife  as  to  fear  of  first  husband  were  inadmissible. 

Distinguished  in  State  v.  Raymo,  76  Vt.  434,  57  Atl.  994,  in  trial  for 
assault,  prior  declarations  of  defendant  that  he  was  afraid  of  the  other 
person  inadmissible  upon  question  whether  he  used  excessive  force  in 
defending  himself;  State  v.  Fitzgerald,  130  Mo.  429,  32  S.  W.  1118, 
holding  evidence  of  threats  to  commit  suicide  not  admissible  in  crimi- 
nal case  when  not  part  of  res  gestae;  dissenting  opinion  in  Sparf  v. 
United  States,  156  U.  S.  110,  89  L.  Ed.  864,  15  Sup.  Ct.  296,  holding 
court  should  have  charged  that  confession  of  one  defendant,  in  absence 
of  other,  not  admissible  against  latter. 

Admissibility   of   confessions   or   admissions   of   third   persons   in 
criminal  cases.    Note,  181  Am.  St.  Rep.  788. 

145  U.  8.  300-302,  36  L.  Ed.  712,  12  8np.  Ot.  021,  SOUTH  BPBIKG  ETC. 

MIN.  CO.  T.  AMADOE  ETO.  MIN.  CO. 

Where  parties'  interests  cease  to  be  adverse,  cause  ceases  to  be  a  real 
controversy. 

Approved  in  United  States  v.  Hamburg- Amerikanische  Co.,  23^  U.  S. 

477,  60  L.  Ed.  892,  36  Sup.  Ct.  217,  holding  existence  of  European  war 
renders  question  of  unlawful  combination  of  steamship  companies  a 
moot  one;  Hatfield  v.  King,  184  U.  S.  165,  46  L.  Ed.  488,  22  Sup.  Ct. 

478,  reversing  decree  entered  against  person  not  served  with  process, 
but  for  whom  unauthorized  appearance  entered  by  attorney;  Wedekind 
V.  Bell,  26  Nev.  413,  69  Pac.  614,  holding  where  parties  to  appeal  settle 
controversy,  appeal  will  be  dismissed  though  cause  has  been  argued  and 
submitted;  Mills  v.  Green,  159  U.  S.  654,  40  L.  Ed.  294,  16  Sup.  Ct.  133, 
appeal  will  be  dismissed  if,  pending  appeal,  event  occurs  rendering  re- 
lief to  plaintiff  impossible;  Weaver  v.  Kelly,  92  Fed.  421,  34  C.  C.  A. 
423,  applying  principle. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  loca- 
tion.   Note,  58  L.  R.  A.  499. 
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MiseellaDeons.  Cited  in  Reed  v.  HoUingsworth,  157  Iowa,  107,  136 
N.  W.  42,  holding  where  receiver  of  corporation  was  fraudulently  ap- 
pointed, no  demand  on  him  is  necessary  as  prerequisite  to  suit  by  stock- 
holders to  recover  property. 

145  17.  S.  302-810,  36  I..  Ed.  713,  HOTT  T.  HOSNIS. 

Securing  of  patent,  sUgbtly  different  from  another,  hy  one  previously 
boildiiig  for  that  other,  is  snggestlVB  of  evasion. 

Approved  in  Veneer  Mach.  Co.  v.  Grand  Rapids  Chair  Co.,  227  Fed. 
426,  upholding  Boenning  patent  for  machine  for  edge-uniting  veneers; 
Standard  Computing  Scale  Co.  v.  Computing  Scale  Co.,  126  Fed.  649, 
61  C.  C.  A.  541,  construing  computing  scale  patents;  Singer  Mfg.  Co. 
V.  Cramer,  109  Fed.  655,  48  C.  C.  A.  588,  construing  Cramer  patent  No. 
271,426,  for  sewing-machine  treadle;  Gaisman  v.  Gallert,  105  Fed.  958, 
upholding  Gaisman  patent  No.  542,306,  for  improvement  in  waist  belts; 
Westinghouse  v.  Boyden  etc.  Brake  Co.,  170  U.  S.  568,  42  L.  £d.  1147^ 
18  Sup.  Ct.  722,  Boyden  fluid-pressure  brake  not  infringed  by  fluid- 
pressure  automatic  brake;  Reece  Button  Hole  Mach.  Co.  v.  Globe 
Button  Hole  Mach.  Co.,  61  Fed.  964,  966,  10  C.  C.  A.  194,  upholding 
Reece  button-hole  machine;  Devlin  v.  Paynter,  64  Fed.  400,  12  C.  C.  A. 
188,  upholding  patent  for  union  steam-pipe. 

Patent  ■obaUtatlng  device  ustng  ireU-known  mechanical  equivalent,  to 
evade  earlier  patent,  is  infringement. 

Approved  in  Edison  General  Elec.  Co.  v.  Crouse  etc.  Elec.  Co.,  146 
Fed.  548,  pateigt  for.  electric  lamp  socket  infringed  by  structure  con- 
taining all  elements  in  substantially  same  combination ;  Universal  Brush 
Co.  V.  Sonn,  146  Fed.  532,  patent  for  method  of  making  brushes  •in- 
fringed by  another  process  employing  same  principle;  Columbia  Wire 
Co.  V.  Kokomo  etc.  Wire  Co.,  143  Fed.  122,  124,  74  C.  C.  A.  310,  patent 
for  wire-barbing  machine  infringed  by  machine  having  same  functions 
though  with  additions;  Benbow-Brammer  Mfg.  Co.  v.  Simpson  Mfg. 
Co.,  132  Fed.  616,  patent  for  means  of  operating  washing-machines  in- 
fringed ;  Letson  v.  Alaska  Packers  Assn.,  130  Fed.  143,  64  C.  C.  A,  463, 
holding  patent  for  can-capping  machine  infringed;  Julius  King  Optical 
Co.  V.  Bilhoefer,  124  Fed.  629,  530,  holding  Wells  patent  No.  412,442, 
for  ey^lass  guard,  infringed  by  guards  of  Fox  patent  No.  695,681; 
Adam  v.  Folder,  120  Fed.  263,  56  C.  C.  A.  540,  upholding  Folger  pat- 
ent No.  680,769,  for  water-heater;  Metallic  Extraction  Co.  v.  Brown, 
104  Fed.  353,  43  C.  C.  A.  568,  holding  Brown  patent  No.  471,264,  for' 
ore-roasting  furnace,  valid  and  infringed  by  furnace  of  Ropp  patent 
No.  532,031;  Hoe  v.  Scott,  65  Fed.  609,  upholding  Hoe  paper-folder. 

Distinguished  in  Deering  v.  Winona  Harvester  Works,  155  U.  S.  295, 
89  L.  Ed.  157,  15  Sup.  Ct.  121,  holding  Clin  harvester  not  infringed; 
Houser  v.  Starr,  203  Fed.  269,  274, 121  C.  C.  A.  462,  holding  Starr  pat- 
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ent  for  machine  for  drawing  ellipses^  feature  of  wliioh  is  g^aide-bar,  is 
not  infringed  by  maehine  doing  away  with  bar. 

Patent  to  Hcnxie  for  rag-pnlp  engine,  snbstitatliig  Tertieal  for  horisontal 
mid-featlier,  held  infringement  of  Hoyt's  patent. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  415,  52  L.  Ed.  1126,  28  Sup.  Ct.  748,  upholding  liddeU  patent 
for  paper-bag  machines;  Read  Mach,  Co.  v.  Jaburg,  221  Fed.  665,  hold- 
ing Read  patent  for  cake-mixing  machine  infringed  by  machine  which 
used  different  method  of  adjusting  bowl;  Schiebel  Toy  &  Novelty  Co. 
V.  Clark,  217  Fed.  771,  133  C.  C.  A.  490,  holding  Clark  patent 
for  friction-driven  locomotive  toy  not  restricted  to  specific  form  in  spe- 
cification; Luten  V.  Sharp,  217  Fed.  78,  refusing  to  decree  infringement 
of  Luten  patent  for  concrete  bridge;  National  Tube  Co.  v.  Mark,  216 
Fed.  517,  133  C.  C.  A.  13,  upholding  Fell  patent  for  apparatus 
for  rifling  pipes;  American  Stoker  Co.  v.  Underfeed  Stoker  Co.,  182 
Fed.  652,  holding  Garden  patent  for  underfeed  furnace  is  hot  infringed 
by  furnace  wherein  grates  are  only  partially  covered;  Elings  County 
Raisin  etc.  Co.  v.  United  States  Consol.  etc.  Raisin  Co.,  182  Fed.  63, 
104  C.  C.  A.  499,  decreeing  infringement  of  Pettil  patent  for  fruit- 
seeding  machine;  Malignani  v.  Germania  Elec.  Lamp  Co.,  169  Fed.  302, 
upholding  infringement  of  Malignani  patent  for  evacuating  incandes- 
cent lamps;  Shelby  Steel  Tube  Co.  v.  Delaware  Seamless  Tube  Co.,  151 
Fed.  70,  and  Delaware  Seamless  Tube  Co.  v.  Shelby  Steel  Tube  Co., 
160  Fed.  930,  88  C.  C.  A.  110,  both  decreeing  infringement  of  Stiefel 
patent  for  making  tubes  from  metallic  ingots;  Harmon  y.  Struthers,  57 
Fed.  639,  mere  elongation  of  slit  in  reversing  gear  of  engine  to  prevent 
vibration  infringes  Bliss  patent;  George  Frost  Co.  v.  Silvermann,  62 
Fed.  465,  cord-loop  garter  infringed  by  chain-loop  supporter;  Diamond 
State  Iron  Co.  v.  Goldie,  84  Fed.  975,  28  C.  C.  A.  589,  upholding  Goldie 
patent  spike,  and  affirming  81  Fed.  176,  affirming  64  Fed.  239;  Camp- 
bell etc.  Mfg.  Co.  V.  Duplex  etc.  Press  Co.,  86  Fed.  327,  holding  Kidder 
printing  machine  not  infringed  by  machine  whose  parts  will  not  work 
in  former  without  reconstruction;  Bundy  Mfg.  Co.  v.  Detroit  Time 
Register  Co.,  94  Fed.  540,  36  C.  C.  A.  375,  substitution  of  push  key  for 
turning  key  in  time-recorder,  both  having  same  function,  is  use  of 
mechanical  equivalent ;  dissenting  opinion  in  Rose  v.  Hirsh,  77  Fed.  472, 
23  C.  C.  A,  246,  majority  upholding  umbrella-case  patent. 

Distinguished  in  Lewis  Blind-Stitch  Mach.  Co.  v.  Arbetter  Felling 
Mach.  Co.,  208  Fed.  1003,  holding  Lewis  machine  for  blind  stitching 
not  infringed  by  machine  acomplishing  same  result  but  by  different 
method;  General  Electric  Co.  v.  Allis-Chabners  Co.,  171  Fed.  669,  hold- 
ing Potter  patent  for  notched  contact  cylinder  for  electric  oars  not 
infringed. 

Invalidation    of   patent    by   prior   invention    once    publicly   used, 
though  since  disused.    Note,  20  £.  R.  0.  528. 
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146  17.  8.  810-316,  36  I..  Ed.  716,  12  flap.  Ot.  860,  PIOXEBIKO  T.  LOMAX 

8tat«  nOing  that  Indian's  deed  InTmlid  for  want  of  Praddent'e  preTlons 
oeneent  raised  Federal  qnestton. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  21,  44  L.  Ed.  68,  20  Sap.  Ct. 
9,  by  terms  of  Indian  treaty,  lands  inalienable  by  Indians  without  ap- 
proval of  President;  Taylor  v.  Anderson,  197  Fed.  391,  holding  where 
defendant  in  ejectment  sets  up  deed  received  from  Indian  allottee,  Fed- 
eral question  arises. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  522. 

President's  ddaj  in  giving  required  sanction  to  Indian  conTeyanco 
Mid  Inmsteilal,  no  rights  Intervening. 

Approved  in  Lykins  v.  McGrath,  184  U.  S.  170,  46  L.  Ed.  486,  22  Sup. 
Ct.  451,  452,  holding  Secretary  of  Interior's  consent  to  conveyance  by 
Indian  patentee,  though  given  after  Indian's  death,  relates  back  to  date 
of  conveyance;  Shulthis  v.  McDougal,  170  Fed.  537,  95  C.  C.  A.  615, 
holding  father  inheriting  land  from  Indian  allottee  has  power  to  con- 
vey same;  Turner  v.  Seep,  167  Fed.  650,  holding  no  assignment  of  oil 
lease  on  Indian  land  could  be  made  without  approval  of  Secretary  of 
Interior;  Chesapeake  etc.  R.  R.  Co.  v.  Howard,  14  App.  D.  C.  280,  hold- 
ing confirmation  by  legislature  of  illegal  lease  of  railroad  does  not 
affect  action  for  injury,  previously  instituted;  Campbell  v.  Kansas 
Town  Co.,  69  Kan.  319,  76  Pac.  841,  Indian  deed  approved  long  after 
bond  for  deed  had  been  given  and  subsequent  conveyances  made  in- 
ured to  benefit  of  such  purchasers;  Dunbar  v.  Green,  66  Kan.  564,  72 
Pac.  245,  holding  where  land  of  Shawnee  Indian  is  sold  while  he  is 
minor  by  guardian  appointed  by  probate  court,  Indian  cannot  attack 
deed  twenty-four  years  after  attaining  majority  on  ground  that  pro- 
ceedings on  which  it  was  based  were  without  jurisdiction;  Almeda  Oil 
Co.  V.  Kdley,  35  Okl.  527,  528,  130  Pac.  933,  holding  restrictions  on 
power  of  alienation  pending  Secretary  of  Interior's  approval  of  lease 
will  not  affect  validity  of  same;  Rogers  v.  Noel,  34  Okl.  241,  124  Pac. 
977,  holding  no  deed  of  allotted  land  is  valid  when  made  within  thirty 
days  after  issuance-  of  order  removing  restrictions  on  alienation;  God- 
frey V.  Iowa  Land  etc.  Co.,  21  Okl.  321,  95  Pac.  802,  upholding  right  of 
Indian  allottee  to  convey  land  after  removal  of  restrictions  on  aliena- 
tion; Lomaz  v.  Pickering,  173  U.  S.  32,  43  L.  Ed.  603,  19  Sup.  Ct.  419 
(afiirming  165  111.  434,  46  N.  E.  239),  of  two  deeds  executed  for  same 
property,  requiring  President's  approval,  title  vests  in  one  first  ap- 
proved; Ingraham  v.  Ward,  56  Kau.  559,  44  Pac.  17,  refusal  to  deliver 
deed  for  approval  by  Secretary  of  Interior  defeats  defense  of  defective 
title. 

Presnmably  President,  In  sanctioning  Indian's  deed,  has  Investigated 
and  found  no  ftand. 
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Approved  in  Felix  v.  Patrick,  145  U.  S.  330,  86  L.  Ed.  726,  12  Sup. 
Ct.  866,  members  of  Indian  tribe  in  state  of  papilage  and  not  guilty  of 
laches,  while  maintaining  tribal  relations;  Taylor  v.  Brown,  147  U.  S. 
646,  S7  L.  Ed.  315,  13  Sup.  Ct.  551,  in  computing  time  during  which 
Indian  cannot  alienate  land  under  statute,  day  of  issue  of  patent  in> 
eluded;  Moore  v.  Sawyer,  167  Fed.  834,  refusing  to  set  aside. oil  lease 
made  by  Indian  with  consent  of  Secretary  of  Interior;  People  v.  Board 
of  Education,  217  N.  Y.  474,  112  N.  E.  Ip9,  holding  one  holding  posi- 
tion  under  appointment  of  board  of  education  is  entitled  to  notice  of 
discharge  during  probationary  period. 

145  U.  8.  317-336,  36  !■.  Ed.  719,  12  Sop.  Ot.  862,  FELIX  T.  PATKIOK. 

Grantee  by  quitclaim  from  Indian  is  charged  with  notice  of  law  pro- 
UDiting  latter's  conyeyaace,  and  hia  title  is  inyaUd,  tboagh  confirmed  by 
Oongreas. 

Approved  in  Johnson  v.  Pacific  Coast  S.  S.  Co.,  2  Alaska,  239,  Alaska 
Indian  may  sue  in  equity  to  have  deed  from  them  set  aside  for  fraud. 

One  deftauded  of  lands  may,  on  dlscoyery,  afflrm  the  trust  thereby 
created,  and  enforce  it. 

Approved  in  Ingraham  v.  Ward,  56  Kan.  555,  44  Pac.  16,  Indian 
allottee  may  maintain  partition  in  State  court. 

Equity  enforces  a  tmst  against  one  getting  title  to  land  by  artifice. 
Approved  in  Midway  Co.  v.  Eaton,  183  U.  S.  611,  616,  46  L.  Ed.  354, 
S56,  22  Sup.  Ct.  267,  268,  holding  powers  of  attorney  to  locate  Sioux 
half-breed  scrip  and  to  sell  the  lands  located  therewith  do  not  amount 
to  assignment  of  such  scrip  in  violation  of  act  of  July  17,  1854; 
Thompson  v.  Burk,  2  Alaska,  252,  where  defendant  located  place  but 
made  no  discovery,  and  plaintiff  made  subsequent  relocation,  and  made 
contract. with  defendant  to  dig  discovery  shaft  for  him  in  which  gold 
discovered,  discovery  inured  to  defendant's  location;  Copper  River 
Min.  Co.  V.  McClelland,  2  Alaska,  144,  agent  locating  mines  for  him- 
self which  he  should  have  located  for  principal  held  them  in  trust  for 
latter;  Skaggs  v.  Mann,  46  W.  Va.  223,  33  S.  E.  116,  party  acquiring 
legal  title  to  property  to  which  another  has  better  title  is  trustee,  and 
can  be  compelled  to  convey  legal  title. 

Deed  by  quitclaim  conyeys  only  grantor's  interest  at  date  of  deliyery. 

Approved  in  Taylor  v.  Brown,  147  U.  S.  646,  37  L.  Ed.  315,  13  Sup. 

Ct.  551,  deed  of  Indian  prohibited  from  alienating  land  for  specified 

time  conveys  no  title;  Carter  v.  Ruddy,  166  U.  S.  495,  41  L.  Ed.  1091, 

17  Sup.  Ct.  641,  holding  patent  necessary  to  convey  title. 

Trustee  of  constmctiye  trust  holds  adyersely  to  defrauded  party,  who 
must  he  diligent. 

Approved  in  Laomis  v.  Rosenthal,  34  Or.  601,  57  Pac.  60,  following 
rule. 
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Twenty-elgbt  ywnf  delay  In  enfordng  cooBtnictiTe  troat  held  fatal. 
Approved  in  Moran  v.  Horsky,  178  U.  S.  208,  44  L.  Ed.  1089,  20  Sup. 
Ct.  857,  holding  State  decision  sustaining  defense  of  laches  against  as- 
sertion of  right  to  mining  claim  after  its  abandonment  for  fourteen 
years,  during  which  apparent  title  had  been  obtained  under  patent  to 
probate  judge  as  part  of  town  site,  is  based  on  ground  independent  of 
Federal  question;  Weniger  v.  Success  Mining  Co.,  227  Fed.  558,  refus- 
ing to  allow  suit  to  set  aside  illegal  sale  of  stock,  certificate  after  five 
years'  delay;  United  States  v.  Exploration  Co.,  225  Fed.  858,  holding 
United  States  may  sue  to  cancel  patent  within  two  years  after  dis- 
covery of  fraud;  Nease  v.  Coal  etc.  By.  Co.,  195  Fed.  998,  holding"  own- 
er's rights  to  royalties  on  coal  mined  could  not  be  defeated  by  laches; 
Redd  V.  Brun,  157  Fed.  192,  84  C.  C.  A.  638,  refusing  to  allow  suit  toi 
set  aside  fraudulent  conveyance  after  delay  of  three  years;  Arbuckle 
V.  Kelley,  144  Fed.  278,  owner  of  land  sold  for  taxes  barred  suit  in 
equity  to  recover  it  on  ground  of  technical  irregularities  in  original 
sale;  Kimbell  v.  Chicago  Hydraulic  Press  Brick  Co.,  119  Fed.  106,  55 
C.  C.  A.  162,  holding  ten  years '  delay  bars  suit  by  -stockholder  to  can- 
cel stock  and  to  charge  holder  as  trustee  with  amount  of  dividends  re- 
ceived, on  ground  that  issuance  of  stock  was  ultra  vires;  De  Roux  v. 
Girard's  Exr.,  112  Fed.  96,  50  C.  C.  A.  136,  holding  suit  by  heirs  of 
mortgagor  to  impeach  mortgage  for  fraud  barred  where  claim  not  as- 
serted until  thirty-three  years  after  foreclosure,  during  which  time 
mortgagee  was  in  possession,  and  mortgagor  never  made  any*  adverse 
claim;  Flliott  v.  FUiott,  3  Alaska,  374,  holding  delay  of  four  years  too 
long  in  seeking  to  assert  interest  in  mining  claim;  Osceola  Land  Co.  v. 
Henderson,  81  Ark.  439,  100  S.  W.  898,  holding  suit  to  remove  cloud 
from  title  is  barred  after  delay  of  thirty  years;  American  Mining  Co. 
V.  Trask,  28  Idaho,  648,  156  Pac.  1138,  holding  knowledge  of  offircr  of 
fraud  is  not  knowledge  of  corporation;  Keithley  v.  Mut.  Life  Ins.  Co., 
271  111.  597,  598,  111  N.  E.  508,  holding  action  for  fraud  in  issuance  of 
insurance  policy  was  limited  to  time  when  misrepresentations  made; 
Dunbar  v.  Green,  66  Kan.  560,  561,  563,  72  Pac.  244,  holding  where  land 
of  Shawnee  Indian  was  sold  by  probate  guardian  while  he  was  a  minor, 
he  cannot,  twenty-one  years  after  attaining  majority,  attack  deed  on 
ground  of  invalidity  of  proceedings  upon  which  it  was  based;  Wooten 
V.  Murrell,  134  Ky.  45,  119  S.  W.  192,  refusing  to  set  aside  partition 
after  twenty  years;  Kinder  v.  Scharflf,  129  La.  224,  55  South.  772, 
holding  trustee  in  bankruptcy  barred  by  delay  from  seeking  to  set  aside 
fraudulent  conveyance;  Jopling  v.  Chachere,  107  La.  536,  32  South. 
249,  holding  existence  of  defect  in  tax  sale,  resulting  from  defect  in 
assessment  of  prox>erty,  does  not  deprive  sale  from  being  made  basis  of 
ten  years'  prescription  where  defect  latent;  Hanson  v.  Sommers,  105 
Minn.  439,  117  N.  W.  843,  holding  delay  of  fourteen  years  would  bar 
equitable  action  to  recover  interest  in  land;  Rogers,  v.  Clark  Iron  Co.^ 
XVI— 4 
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104  ifiim.  220,  116  N.  W.  748,  holding  deliveTy  of  instrument  to  pat- 
entee is  not  essential  to  pass  title;  Gamble  v.  Hanehett,  34  Nev.  429, 
126  Pae.  134,  holding  recovery  of  equitable  interest  in  mining  claim 
barred  by  laches;  Little  Bill  v.  Swanson,  64  Wash.  664,  117  Pac.  486, 
refusing  to  set  aside  conveyance  of  Indian  lands  after  delay  of  four 
years ;  Foster  v.  Mansfield  etc.  R.  R.  Co.,  146  U.  S.  101,  S6  L.  Ed.  908, 
13  Sup.  Ct.  33,  ten  years  elapsing  after  collusive  foreclosure,  showing 
fraud  on  its  face,  bars  suit;  Johnston  v.  Standard  Min.  Co.,  148  U.  S. 
371,  37  L.  Ed.  486,  13  Sup.  Ct.  589,  duty  of  inquiry  more  peremptory 
when  mining  property  in  dispute;  Halstead  v.  Grinnan,  152  U.  S.  416, 
38  L.'  Ed.  497,  14  Sup.  Ct.  643,  lapse  of  twenty-five  years  invalidates 
bill  to  set  aside  survey;  Lemoine  v.  Dunklin  Co.,  51  Fed.  492,  493,  2 
C.  C.  A.  343,  following  rule ;  Church  of  Christ  v.  Reorganized  Church,  70 
Fed.  188,  17  C.  C.  A.  387,  lapse  of  twenty  years  after  knowledge  of 
trust  deed  bars  suit  against  claimant  deriving  title  from  same  grantor; 
Gilkinson  v.  Miller,  74  Fed.  134,  under  section  2638,  N.  Y.  Code  Civ. 
Proc,  party  having  actual  notice  of  will  disinheriting  heir  not  bona 
fide  purchaser;  Swift  v.  Smith,  79  Fed.  713,  25  C.  C.  A.  154,  a  person 
having  sufficient  knowledge  to  lead  him  to  a  fact  is  deemed  conversant 
with  it ;  Hannon  v.  Taylor,  57  Kan.  15,  45  Pac.  55,  failure  of  Indian  to 
assert  rights  for  twenty-five  years  not  due  diligence;  Sackman  v.  Camp- 
bell, 15  Wash.  65,  45  Pac.  897,  following  rule;  dissenting  opinion  in 
Hodges  V.  Lemp,  24  Idaho,  413,  135  Pac.  254,  majority  holding  evidence 
did  not  show  that  action  to  set  aside  deeds  was  barred  by  laches; 
Schrimpscher  v.  Stockton,  183  U.  S.  296,  46  L.  Ed.  206,  22  Sup.  Ct.  110, 
ai^endo. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Cas.  113. 

To  constttute  concealment  of  fraud,  eKcasing  laches,  more  tlian  mere 
silence  is  necessary. 

Approved  in  Bates  v.  Preble,  151  U.  S.  162,  88  L.  Ed.  Ill,  14  Sup.  Ct. 
281,  some  positive  act  of  concealment,  other  than  silence,  must  be 
shown  to  take  case  out  of  statute;  Damold  v.  Simpson,  114  Fed.  370, 
holding  mere  fact  that  debtor  concealed  his  fraudulent  conduct  and 
that  creditors  knew  nothing  of  situation  until  short  time  before  bring- 
ing action,  does  not  excuse  ten  years'  delay  on  part  of  creditors  in 
bringing  action;  Callan  v.  Callan,  175  Mo.  361,  74  S.  W.  969,  holding 
where  brother  induced  sister  to  take  land  in  lieu  of  interest  in  father's 
estate,  representing  that  land  was  worth  six  thousand  dollars,  whereas 
it  was  worth  only  nine  hundred  dollars,  suit  for  damages  barred  five 
years  later;  dissenting  opinion  in  Monmouth  Collie  v.  Dockeiy,  241 
Mo.  566,  145  S.  W.  797,  majority  holding  negligence  in  discovering 
fraud  will  not.  bar  action. 

Bill  to  estabUsh  ftand  in  long-standing  dead  must  allege  reasons  for 
prevlonB  nondiscovery  of  fraud. 
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Approved  in  Fowler  v.  Alabama  Iron  etc.  Co.,  164  Ala.  421,  51  South. 
395,  holding  one  basii^  title  on  advene  poBsesaion  mast  show  posses- 
sion during  time  stated;  Murphy  v.  Kirby,  3  App.  D.  C.  216,  holding 
bill  for  reopening  of  partnership  account  sojffieiently  showed  reason  for 
delay  of  sixteen  years;  Whalen  v.  Baltimore  &  0.  R.  Co.,  108  Md.  22, 
129  Am.  St.  Bep.  423,  17  L.  B.  A.  (N.  S.)  180,  69  Atl.  394,  holding  bUl 
to  restrain  railroad  from  refusing  to  maintain  siding  must  allege  same 
to  be  reasonable ;  Hardt  v.  Heidweyer,  152  U.  S.  560,  38  L.  Ed.  552,  14 
Sup.  Ct.  674,  bill  must  particularize  as  to  acquirement  of  knowledge  of 
light;  Naddo  v.  Bardon,  51  Fed.  499,  2  C.  C.  A.  335,  following  rule; 
Wetzel  V.  Minnesota  etc.  Ry.  Co.,  169  U.  S.  242,  42  L.  Ed.  732,  18  Sup. 
Ct.  309  (affirming  65  Fed.  26,  29, 12  C.  C.  A.  490),  laches  not  dependent 
on  lapse  of  time,  but  upon  conditions  surrounding  controversy;  Hub- 
bard V.  Manhattan  Trust  Co.,  87  Fed.  60,  30  C.  C.  A.  520,  facts  showing 
ignorance  of  rights  must  be  pleaded  specifically;  Robertson  v.  Burrell, 
110  Cal.  578,  42  Pac.  1088,  not  error  to  refuse  amendment  to  plead- 
ing where  there  is  no  right  to  maintain  bill. 

Equity  win  award  only  r^aymant  of  original  Tilne  of  land  wliere  suit 
to  let  aside  deed  long  delayed,  against  Innocent  holders,  and  land  changed 
ftom  wUdemess  to  city. 

Approved  in  Wetzel  v.  Minnesota  etc.  Ry.  Co.,  56  Fed.  924,  in  case  of 
unauthorized  assignment  of  military  land  warrant. 

Distinguished  in  Mclntire  v.  Pryor,  173  U.  S.  58,  48  L.  Ed.  613,  19 
Sup.  Ct.  360,  holding,  when  no  harm  can  come  to  innocent  person,  com- 
plainant entitled  to  land. 

Miscellaneous.  Cited  in  Y-Ta-Tah-Wah  v.  Rebock,  105  Fed.  259,  up- 
holding Federal  jurisdiction  over  suit  by  tribal  Indian  living  on  reser- 
vation, to  recover  damages  for  his  arrest  by  defendants  for  violation  of 
State  statute  on  ground  that  such  statute  not  applicable  to  plaintiff; 
Bim-Way-Bir-Ness  v.  Esheiby,  87  Minn.  114,  91  N.  W.  .293,  holding- 
tribal  Indian  may  sue  in  State  courts  to  recover  possession  of  un- 
divided interest  in  section  of  land  lying  outside  of  any  reservation  and 
which  is  in  possession  of  citizens;  Smith  v.  Mosgrove,  51  Or.  497, 
500,  94  Pac.  971,  972,  holding  Indian  may  resort  to  State  courts  to  re- 
dress trespass  on  property;  Peano  v.  Brennan,  20  S.  D.  349,  106  N.  W. 
412,  holding  State  court  had  no  jurisdiction  over  Indian  reservation 
lands;  Bird  v.  Winger,  24  Wash.  276,  64  Pac.  180,  holding  Superior 
Court  has  jurisdiction  to  determine  questions  between  Indians  regard- 
ing Indian  lands  within  State  which  have  been  allotted  under  treaties 
and  statutes  of  United  States. 

145  U.  &  335-348,  96  Ik  Ed.  727,  12  Sap.  Ot.  949,  THE  COBSAIB. 

Proceeding  In  perMmam  against  owner  cannot  be  Joined  with  one  in  rem 
against  tlie  ablp. 
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Approved  in  Morris  v.  Bartlett,  108  Fed.  676,  47  C.  C.  A.  578,  hold- 
ing decree  dismissing  libel  in  rem  against  vessel  to  recover  for  repairs 
does  not  constitute  adjudication  of  nonliability  of  owners  who,  under 
Admiralty  Rule  12,  could  not  be  joined,  and  did  not  intervene;  The 
Ethel,  66  Fed.  342,  13  C.  C.  A.  504,  following  rule ;  Briggs  v.  Taylor,  84 
Fed.  683,  28  C.  C.  A.  618,  stranger  to  libel  suit  giving  release  bond  be- 
comes party  to  cause;  Vetaloro  v.  Perkins,  101  Fed.  396,  arguendo. 

Distinguished  in  The  Henry  B.  Fiske,  141  Fed.  188,  •  allowing  action 
in  rem  to  be  joined  with  action  in  personam  for  injuries  received  by 

seaman,  no  objection  being  raised. 

^  • 

Damages  cannot  be  awarded  for  ftl^ht  and  mental  Buffering,  in  addition 
to  those  for  the  subsequent  death. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  656,  59 
L.  Ed.  1162,  9  N.  C.  C.  A.  757,  35  Sup.  Ct.  704,  holding  short  pain  and 
suffering  contemporaneous  with  death  are  not  subject  of  damages; 
Chicago  etc.  Ry.  Co.  v.  Clement,  226  Fed.  429,  holding  evidence  insuffi- 
cient to  show  suffering  of  person  run  down  and  killed  by  train;  Grand 
Trunk  Ry.  Co.  v.  Flagg,  156  Fed.  360,  84  C.  C.  A.  263,  refusing  to  allow 
recovery  of  damages  for  suffering  of  child  before  death;  Hastings  Lum- 
ber Co.  V.  Garland,  115  Fed.  20,  52  C.  C.  A.  609,  holding  in  action  for 
death  of  locomotive  engineer  caused  by  explosion,  where  it  merely  ap- 
peared that  explosion  had  occurred  and  decedent's  body  found  two 
hundred  feet  away  with  no  signs  of  mangling,  it  was  error  to  submit 
issue  of  physical  suffering  as  element  of  damages;  St.  Louis  etc.  Ry. 
Co.  V.  Dawson,  68  Ark.  4,  56  S.  W.  47,  holding  verdict  for  four  thou- 
sand dollars,  in  action  by  administrator  to  recover  for  pain  and  .suffer- 
ing endured  by  deceased,  will  be  set  aside  where  intei-val  of  conscious 
suffering  between  injury  and  death  was  only  a  moment;  Carolina  etc. 
Ry.  Co.  V.  Shewalter,  128  Tenn.  376,  Ann.  Oas.  1915C,  605,  161  S.  W. 
1140,  refusing  to  allow  damages  for  suffering  attendant  on  drowning; 
Cheatham  v.  Red  River  Line,  56  Fed.  250,  rule  followed  as  to  sufferings 
of  drowning  man  after  falling  in  water;  Sweetland  v.  Chicago  etc.  Ry. 
Co.,  117  Mich.  332,  43  L.  R.  A.  569,  75  N.  W.  1067,  pain  and  suffering 
not  shown  where  death  instantaneous. 

District  Court  may  not  libel  Tessel  for  death  where  local  statute  allows 
action  but  creates  no  lien. 

Approved  in  Old  Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S.  406, 
52  L.  Ed.  270,  28  Sup.  Ct.  133,  holding  claim  for  death  will  be  enforced 
in  proceeding  for  limitation  of  liability;  The  Albert  Dumois,  177  U.  S. 
258,  44  L.  Ed.  761,  20  Sup.  Ct.  602,  holding  lien  on  vessel  for  loss  of 
life  of  passenger,  not  created  by  La.  Civ.  Code,  art.  3237,  subd.  12,  pro- 
viding privilege  for  loss  or  damage  caused  to  person  or  property  by 
negligent  management  of  vessel;  The  Athinai,  230  Fed,  1019,  holding 
no  lien  against  vessel  for  bringing  diseased  passengers  into  port;  The 
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Alaska,  225  Fed.  646,  647,  648,  holding  under  Rem.  &  Bal.  Code,  Wash., 
§  1182,  admiralty  has  no  jurisdiction  of  suit  by  personal  representa- 
tions of  decedent  to  recover  damages  from  steamer  for  wrongful  death; 
The  Dawn,  212  Fed.  565,  holding  causes  of  action  in  rem  and  in  per* 
sonam  may  be  joined;  The  St.  David,  209  Fed.  986,  holding  action  by 
stevedore  for  injury  not  within  admiralty  jurisdiction;  The  Starr,  209 
Fed.  883,  holding  action  in  admiralty  might  be  maintained  by  personal 
representative  of  deceased;  The  Samson,  197  Fed.  1018,  holding  suit  in 
rem  may  be  maintained  against  vessel  and  suit  in  personam  against 
owner;  The  Nora,  181  Fed.  846,  refusing  to  give  personal  judgment 
against  owners  where  jurisdiction  was  obtained  by  attachment;  The 
General  Foy,  175  Fed.  592,  The  Aurora,  163  Fed.  634,  635,  and  Aurora 
Shipping  Co.  v.  Boyce,  191  Fed.  964,  965,  966,  968,  969,  112  C.  C.  A. 
372,  all  holding  B.  &  C.  Comp.,  Or.,  §  381,  g^ves  lien  against  vessel  for 
injury;  The  James  T.  Furber,  157  Fed.  128,  holding  lease  of  wharfage 
privileges  is  not  maritime  contract  which  may  be  enforced  by  lien  in 
admiralty;  The  Lotta,  150  Fed.  220,  under  South  Carolina  statute, 
Admiralty  Court  had  no  jurisdiction  in  rem  to  enforce  such  right, 
though  matter  of  limited  liability  has  to  be  determined  by  ex  parte  pro- 
ceeding in  Federal  court;  Quinette  v.  Bisso,  136  Fed.  838,  5  L.  B.  A* 
(K.  S.)  303,  69  C.  C.  A.  503,  action  in  admiralty  for  wrongful  death 
governed  by  State  law  regarding  defense  of  contributory  negligence; 
The  Mary  F.  Chisholm,  129  Fed.  817,  refusing  to  enforce  lien  claimed 
under  State  statute  on  vessel  for  articles  of  personal  use  sold  to  fisher- 
men about  to  go  on  voyage;  The  James  T.  Furber,  129  Fed.  812,  refus- 
ing to  allow  lien  under  State  statute  for  rent  under  lease  of  space  ab 
wharf  for  use  of  vessel ;  The  Dauntless,  129  Fed.  717,  718,  64  C.  C.  A. 
243,  under  California  statute,  suit  in  rem  in  Admiralty  Court  cannot 
be  maintained;  The  Energia,  124  Fed.  846,  holding  under  Bal.  (Wash.) 
Codes,  §§  5953,  5954,  charterer  of  vessel  to  carry  cargo  from  Washing- 
ton port  has  lien  thereon  for  her  failure  to  load  such  cargo,  which  may 
be  enforced  by  suit  in  rem  in  admiralty;  The  Robert  Dollar,  115  Fed. 
224,  holding  Bill's  (Wash.)  Code,  §1678,  making  every  master,  con- 
signee or  person  having  charge  of  construction,  repair  or  equipment  of 
vessel,  agent  of  owner  for  purpose  of  contracting  debts  on  credit  of 
vessels,  is  applicable  to  foreign  vessels  obtaining  repairs  or  supplies  in 
State  port;  Schooner  Robert  Lewers  Co.  v.  Kekauoha,  114  Fed.  851,  52 
O.  C.  A.  483,  holding  right  of  action  for  damages  for  death  of  person 
lies  in  Admiralty  Court  in  Hawaii;  The  Lida  Fowler,  113  Fed.  607,  up- 
holding admiralty  jurisdiction  to  enforce  liens  on  vessels  for  pilotage 
under  Pa.  P.  L.  230;  The  Onoko,  107  Fed.  986,  47  C.  C.  A.  Ill,  holding 
suit  in  rem  for  wrongful  death  of  person  killed  in  collision,  based  on 
water  craft  statutes  of  Illinois  or  Wisconsin,  cannot  be  maintained  in 
admiralty  against  vessel  at  fault;  The  Carrie  L.  Tyler,  106  Fed.  427, 
54  L.  R.  A.  236,  45  C.  C.  A.  374,  holding  suit  under  N.  C.  Code,  §  3519, 
to  recover  penalty  for  piloting  without  license,  creates  no  lien  on  ves* 
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sel;  The  J.  E.  Rumb«U,  148  U.  S.  13,  37  L.  Ed.  847»  13  Sup.  Ct.  500, 
admiralty  has  exelusive  jurisdiction  over  maritime  liens;  The  H.  E. 
Willard,  52  Fed.  389,  no  right  not  maritime  can  be  enforced  in  ad- 
miralty by  virtue  of  State  law;  Boden  v.  Demwolf,  56  Fed.  848, 
admiralty  has  jurisdiction  over  damage  suit  of  widow  and  mother  of 
person  killed  on  shipboard;  In  re  Humboldt  Lumber  Mfg.  Assn.,  60  Fed. 
432,  action  for  wrongful  death  within  three-mile  limit  maintainable 
under  California  codes;  Bigelow  v.  Nickerson,  70  Fed.  116,  119,  30 
L.  B.  A.  338,  339,  17  C.  C.  A.  1,  and  The  Willamette,  70  Fed.  878,  880, 
81  L.  B.  A.  719,  720,  18  C.  C,  A.  366,  admiralty  has  jurisdiction  over 
suit  by  representatives  of  deceased  when  right  of  action  survives  by 
local  law;  Robinson  v.  Detroit  etc.  Nav.  Co.,  73  Fed.  893,  894,  20 
C.  C.  A.  86,  negligence  of  tug  not  imputable  to  passenger,  and  he  can 
recover  gainst  owners  of  negligent  boat;  The  Glendale,  81  Fed.  633 
(reversing  77  Fed.  907),  Federal  court  can  enforce  libel  in  rem  for  ac- 
cident in  local  waters  where  State  statute  creates  lien;  Laidlaw 
V.  Oregon  Ry.  etc.  Co.,  81  Fed.  879,  26  C.  C.  A.  665,  State  statutory 
provisions  respecting  remedy  not  applicable  to  Admiralty  Courts;  The 
City  of  Norwalk,  55  Fed.  103,  104,  The  Premier,  59  Fed.  800,  and  The 
Jane  Grey,  95  Fed.  696,  all  following  rule;  Atlantic  Works  v.  Tug 
Glide,  157  Mass.  526,  34  Am.  St  Rep.  807,  33  N.  E.  163,  State  court  can 
enforce  lien  for  repairs  to  tug  in  home  port  (dissenting  opinion  in  157 
Mass.  532,  33  N.  E.  165) ;  dissenting  opinion  in  Sweetland  v.  Chicago 
etc.  Ry.  Co.,  117  Mich.  358,  43  L.  R.  A.  578,  75  N.  W.  1077,  and  McRae 
V.  Bowers  Dredging  Co.,  86  Fed.  350,  both  ai^endo;  The  Oregon,  73 
Fed.  848,  849,  personal  representatives  have  lien  on  vessel  for  death 
under  Oregon  statute;  dissenting  opinion  in  Workman  v.  Mayor  etc.  of 
New  York,  179  U.  S.  587,  45  L.  Ed.  330,  21  Sup.  Ct.  225,  majority  hold- 
ing city  liable,  by  maritime  law,  for  negligence  of  servants  in  charge  of 
fireboat  while  hastening  to  fire,  in  consequence  of  which  boat  collides 
with  and  injures  another  vessel;  The  S.  L.  Watson,  118  Fed.  952,  55 
C.  C.  A.  439,  arguendo. 

Distinguished  in  The  City  of  Belfast,  135  Fed.  209,  210,  libel  brought 
against  vessel  for  personal  injuries  could,  upon  his  death,  be  continued 
by  plaintiff's  personal  representative  under  State  law;  The  City  of 
Norwalk,  55  Fed.  Ill,  holding  State  law  giving  action  for  damages  oc- 
curring upon  navigable  waters  of  State  does  not  infringe  upon  mari- 
time law. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Gas.  1219,  1220. 

Jurisdiction   of,  and  law  governing,   action  for   death  on  waters. 
Note,  L.  R.  A.  1916A,  1161. 

Admiralty  rales  of  Supreme  Court  are  oUigatory  and  haye  the  force  of 
law. 

Approved  in  The  Anaces,  87  Fed.  567,  vessel  not  liable  for  injuries 
to  stevedore  caused  by  negligence  of  fellow-servant. 
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Pendency  of  action  for  personal  injury  as  abatement  of  action  for 
death,  or  vice  versa.    Note,  L.  B.  A.  1915E,  1185. 

Wliat  is  not  instantaneous  death  under  statutes  permitting  survival 
of  cause  of  action  in  case  of  wrongful  death.  Note,  7  N.  0.  0.  A. 
160. 

Miscellaneous.  Cited  in  Chirurg  v.  Knickerbocker  Steam  Towage 
Co.,  177  Fed.  944,  holding  respondent  in  libel  suit  is  entitled  to  attach 
interrogatories  to  answer;  dissenting  opinion  in  Sharrow  v.  Inland 
liiaes,  214  N.  T.  114,  Aim.  Gas.  1916D,  1282,  L.  R.  A.  1915B,  1192,  108 
N.  fE.  221,  majority  holding  complaint  in  action  for  death  need  not 
all^e  same  commenced  within  two  years. 

146  IT.  a  849-868,  86  L.  Sd.  732,  12  Bup.  Ct.  887,  PBWABIO  UDST.  CO.  T. 
1CA80N. 

MaoiMr  and  oonditiowi  of  sale  and  reAisal  of  resale  are  discretioiiary 
with  ei|iit^  eonrt. 

Approved  in  Magann  v.  Segal,  92  Fed.  256,  34  C.  C.  A.  323,  and  Bass 
V.  McDonald,  29  Ind.  App.  603,  64  N.  E.  937,  both  reaffirming  rule; 
Cumberland  Lumber  Co.  v.  Tunis  Lumber  Co.,  171  Fed.  357,  96  C.  C.  A. 
244,  holding  rules  of  Federal  court  require  sale  to  be  made  at  public 
auction;  Butler  v.  Watrous,  185  Ala.  138,  64  South.  349,  holding  fact 
that  no  notice  g^ven  will  not  avoid  sale. 

Order  of  cenllrmatloii  will  not  be  set  aaide  for  trifling  reasons. 

Approved  in  Central  Trust  Co.  v.  Sheffield  etc.  Ry.  Co.,  60  Fed.  17, 
following  rule;  Faulds  v.  Tilton,  192  Fed.  298,  112  C.  C.  A.  555,  holding 
Federal  courts  will  follow  rule  of  State  courts  where  latter  do  not  re< 
quire  confirmation  of  sale;  Bidwell  v.  Huff,  176  Fed.  174,  holding  fact 
that  interests  of  purchasers  were  not  adjusted  is  no  reason  for  avoiding 
sale;  In  re  Receivership  of  Great  Western  Beet  Sugar  Co.,  22  Idaho, 
334,  43  L.  R.  A.  (N.  S.)  671,  125  Pac.  801,  holding  fact  that  purchaser 
did  not  make  immediate  payment  is  no  reason  for  avoiding  sale. 

Distinguished  in  Central  Trust  Co.  v.  Street  Ry.  Co.,  96  Iowa,  650,  65 
N.  W.  984,  bidder  at  foreclosure  sale  cannot  object  to  resale  before 
confirmation. 

Whether,  when  and  how  a  purchaser  at  a  judicial  sale  may  object 
to  title.    Note,  185  Am.  St.  Rep.  925. 

Judicial  sale  being  attacked  after  conflnnatiQn,  equity  will  scmtiniae 
sets  and  omissions  of  parties. 

Approved  in  Anderson  v.  Messinger,  146  Fed.  932,  7  L.  B.  A.  (N.  S.) 
1094,  77  jO.  C.  A.  179,  where  mortgagee  assigned  mortgage  as  security 
for  his  own  debt  and  assignee  foreclosed  and  purchased  at  judi- 
cial sale,  he  held  title  for  his  own  beueiit;  Spaulding  y,  O'Connor^  119 
Mich.  49,  77  N.  W.  324,  arguendo. 
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JTudldal  sale  cmnnot  ht  laddiig  tn  due  notice  if  adTevtifled  In  Boeton, 
Kew  York,  ete.,  and  loeallj. 

Approved  in  Mason  v.  Pewabie  Min.  Co.,  66  Fed.  397,  399, 13  C.  C.  A. 
632,  following  rule. 

Corporatioii,  being  defonct,  its  stoddiQlden  may  Md  at  sale  of  ita  eff ects, 
in  interest  of  rlTaL 

Approved  in  Stearns  Coal  &  Lumber  Co.  v.  Van  Winkle,  221  Fed. 
696,  137  C.  C.  A.  314,  holding  stockholders  of  corporation,  pending  dis- 
solution, may  sue  for  recovery  of  land;  United  States  G3rpsum  Co.  v. 
Hoxie,  172  Fed.  606,  holding  fact  that  corporation  is  dissolved  will  not 
vacate  judgment ;  Merritt  v.  Graves,  62  Wash.  60,  100  Pac.  166,  holding 
attorney  for  plaintiff  in  partition  may  purchase  at  sale;  Mason  v. 
Pewabie  Min.  Co.,  66  Fed.  402,  13  C.  C.  A.  632,  following  rule;  Opinion 
of  Justices,  66  N.  H.  639,  33  Atl.  1082,  upon  dissolution  of  corporation 
stockholders  become  tenants  in  common  of  property. 

Corporate  stockholders  need  not  first  obtain  leave  of  court  to  Ud  at 
•ale  of  concern's  elTecta. 

Approved  in  Deck  v.  Whitman,  96  Fed.  879,  following  rule ;  McMillan 
y.  Harris,  110  Ga.  83,  78  Am.  St.  Bep.  103,  36  S.  £.  338,  holding  per- 
sons who  will  be  entitled  to  proceeds  of  land  sold  by  executor  under 
decree,  may  engage  third  person  to  run  property  up  to  certain  figure 
with  understanding  that  if  it  is  knocked  down  to  him  it  will  be  taken 
off  his  hands. 

Rule  allowing  month  for  exceptions  to  master's  report  does  not  require 
same  time  for  sale  by  master. 

Approved  in  Godchaux  v.  Morris,  121  Fed.  484,  67  C.  C.  A.  434,  and 
Central  Trust  Co.  v.  Sheffield  etc.  Ry.  Co.,  60  Fed.  16,  both  following 
rule;  Nevada  Nickel  Syndicate  v.  National  Nickel  Co.,  103  Fed.  394, 
holding  failure  to  give  requisite  notice  of  sale  of  realty  required  by  27 
Stat.  761,  does  not  render  sale  void  where  sale  is  confirmed  after  duet 
notice  to  defendant  without  objection  from  him. 

Judicial  sale  will  not  be  set  aside  before  confirmation  for  inadequacy 
nnless  shocking  to  conscience. 

Approved  in  Fidelity  Ins.  etc.  Co.  v.  Roanoke  St.  Ry.  Co.,  98  Fed. 
476,  Fidelity  etc.  Safety  Vault  Co.  v.  Mobile  St.  Ry.  Co.,  64  Fed.  28, 
and  Fidelity  etc.  Deposit  Co.  v.  Roanoke  Iron  Co.,  84  Fed.  766,  all  fol- 
lowing rule;  Magann  v.  Segal,  92  Fed.  266,  268,  269,  262,  34  C.  C.  A. 
323,  to  warrant  resale  there  must  be  additional  circumstances  other 
than  inadequacy  of  price;  Starkweather  v.  Jenner,  216  U.  S.  529,  17 
Ann.  Gas.  1167,  54  L.  Ed.  605,  30  Sup.  Ct.  382,  holding  joint  tenants 
might  purchase  jointly  at  judicial  sale;  Ballentyne  v.  Smith,  206  U.  S. 
290,  51  L.  Ed.  807,  27  Sup.  Ct.  627,  holding  foreclosure  sale  will  be  set 
aside  where  price  grossly  iiiadequate;  In  re  Burr  Mfg.  &  Supply  Co., 
217  Fed.  19,  133  C.  C.  A.  126,  refusing  to  set  aside  sale  for  irregular- 


67  GALLIHER  v.  CADWELL.  145  U.  S.  368-376 

ities  in  order  of  sale;  Morrison  v.  Bumette,  154  Fed.  623,  624, 
83  C.  C.  A.  391,  refusing  to  set  aside  order  confirming  lease  made  by 
Indian  allottee;  Sturgiss,  v.  Corbin,  141  Fed.  4,  72  C.  C.  A.  179,  lower 
eonrt  erred  in  ordering  resale  merely  becaase  higher  offer  made;  In  re 
Shea,  126  Fed.  155,  61  C.  C.  A.  219,  holding  sale  of  bankrupt's  estate' 
may  be  set  aside  where  would-be  bidders,  though  having  seasonably 
notified  trustee  of  intention  to  bid,  are  prevented  from  doing  so;  Files 
V.  Brown,  124  Fed.  137,  59  C.  C.  A.  403,  upholding  sale  of  judgment 
secured  by  collateral  apparently  worthless  but  which  later  turned  out 
valuable;  Blanks  v.  Farmers'  Loan  etc.  Trust  Co.,  122  Fed.  851,  59 
C.  C.  A.  59,  holding  opinion  by  affiants  that  larger  price  might  be  ob- 
tained on  resale,  not  sufficient  to  authorize  setting  aside  sale;  Bank 
of  Pine  Bluff  v.  Levi,  90  Ark.  170,  118  S.  W.  251,  holding  sale  will  not 
be  set  aside  on  account  of  raise  in  bid ;  Wyandotte  State  Bank  v.  Mur- 
ray, 84  Kan.  530,  114  Pac.  850,  reversing  order  setting  aside  sale  of 
property;  Las  Vegas  Ry.  etc.  Co.  v.  Trust  Co.,  16  N.  M.  649,  110  Pac. 
861,  holding  evidence  showed  purchase  price  to  be  grossly  inadequate. 
Opening  judicial  sales  for  advanced  bids.  Note,  118  Am.  St.  Bep. 
150. 

Inadequacy   of   price   as   ground   for   setting  aside   judicial   sale. 
Note,  Aim.  Gas.  1914D,  8,  11. 

Advance  bid  as  ground  for  setting  aside  judicial  sale.    Note,  7 
Ann.  Oaa.  174. 

Judicial  sale  after  long  litigation  ihoiild  not  be  postponed  by  master  in 
Teq;K>nBe  to  telegram  from  stranger. 

Approved  in  Dazet  v.  Landry,  21  Nev.  298,  30  Pac.  1067,  sheriff's 
sale  will  not  be  set  aside  in  absence  of  fraud. 

Adjournment  of  execution  and  judicial  sales.    Note,  97  Am.  St. 
Rep.  657. 

Miscellaneous.  Cited  in  Coltrane  y.  Baltimore  etc.  Loan  Assn.,  126 
Fed.  840,  holding  when  confirmation  of  judicial  sale  is  desired,  better 
practice  is  to  serve  on  counsel  notice  that  at  time  and  place  stated 
decree  nisi  will  be  moved  for;  Talbot  v.  Mason,  125  Fed.  102,  60 
C.  C.  A.  145,  and  Mason  v.  Pewabic  Min.  Co.,  100  Fed.  340,  both  recit- 
ing history  of  case ;  Guarantee  Trust  etc.  Co.  v.  Delta  &  Pine  Land  Co., 
104  Fed.  9,  43  C.  C.  A.  396,  holding  Federal  equity  court  has  no  juris- 
diction to  itself  transfer  title  to  lands  in  another  State  by  sale  and  con- 
veyance made  through  its  master. 

145  XT.  8.  868-^6^  86  !•.  Bd.  78S,  12  Sap.  Ot.  873,  OATJiTHKB  T.  CAJDWEU*. 
Pre-emption  Act  of  1880  does  not  indnde  pre-emptlonear's  widow  or 
eliildren  In  its  operation. 

Distinguished  in  Amacker  v.  Northern  Pac.  R.  R.  Co.,  58  Fed.  854, 
7  C.  C.  A.  518  (reversing  53  Fed.  55,  57),  where  pre-emptioner  still 
alive  when  rights  became  fixed. 
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Laches  l8  not  »  qnettion  of  nmnber  of  yeaxB^  bnt  of  eqiiity  from  changed 
value,  etc. 

Approved  in  Hanchett  v.  Blair,  100  Fed.  827,  and  Taylor  v.  Slater, 
21  R.  I.  109,  41  Ail.  1003,  both  reaffirming  rale;  Ward  v.  Sherman,  192 
U.  S.  176,  48  L.  Ed.  896,  24  Sup.  Ct.  230,  holding  where  holder  of  de- 
faulted mortgage  on  land  and  cattle  accepts  property  in  payment  of 
debt  and  enters  into  possession,  former  owner  cannot,  after  three 
years,  rescind  contract  and  treat  vendee  merely  as  mortgagee  in  pos- 
session ;  New  York  v.  Pine,  185  U.  S.  99,  46  L.  Ed.  823,  22  Sup.  Ct.  595, 
applying  rule  in  suit  by  riparian  owners  to  restrain  construction  by 
city  of  dam  in  aid  of  its  water  supply,  by  which  waters  of  river  are 
diverted  from  flowing  through  riparian  owner's  lands,  who  delayed  two 
years  after  commencement  of  construction  before  suing;  Moran  v. 
Horsky,  178  U.  S.  208,  44  L.  Ed.  1089,  20  Sup.  Ct.  857,  upholding  State 
decision  against  assertion  of  right  to  mining  claim  after  its  abandon* 
ment  for  fourteen  years,  during  which  time  it  had  been  patented  to 
probate  judge  as  part  of  town  site;  Naylor  v.  Foreman-Blades  Lumber 
Co.,  230  Fed.  674,  holding  delay  of  seven  years  fatal  to  suit  to  cancel 
deed;  Mathieson  v.  Craven,  228  Fed.  378,  holding  laches  running 
against  trustee  bind  also  cestui  que  trustent;  In  re  International  Min- 
eral Co.,  222  Fed.  426,  holding  suit  to  rescind  contract  will  be  barred 
by  laches  where  parties  cannot  be  placed  in  statu  quo;  Schwartz  v. 
Loftus,  216  Fed.  325,  132  C.  C.  A.  464,  holding  limitations  will  not  run 
against  person  while  out  of  State;  United  States  v.  One  Case  Chemical 
Compound,  203  Fed.  66,  holding  delay  of  five  years  will  not  bar  suit 
by  importer  to  recover  value  of  imported  goods;  Hagerla  v.  Mississippi 
River  Power  Co.,  202  Fed.  783,  holding  land  owner  waiting  until  dam 
is  built  cannot  question  right  of  corporation  to  build  same;  Central  R. 
Co.  V.  Mayor  etc.  of  Jersey  City,  199  Fed.  245,  holding  delay  caused 
by  litigating  right  to  tax  will  not  affect  suit  to  set  aside  tax  as  being 
discriminatory;  Peralta  v.  State  of  California,  182  Fed.  764,  105 
C.  C.  A.  491,  refusing  to  set  aside  patent  to  land  grants  after  delay  of 
thirty  years;  Davis  v.  Louisville  Trust  Co.,  181  Fed.  22,  30  L.  R.  A. 
(N.  S.)  1011,  104  C.  C.  A.  24,  holding  claim  in  bankruptcy  not  barred 
by  laches;  Stuart  v.  Holland,  179  Fed.  971,  holding  delay  in  prosecu- 
tion of  suit  has  same  effect  as  laches  in  bringing  it;  Northern  Pac  Ry. 
Co.  V.  Boyd,  177  Fed.  823,  101  C.  C.  A.  18,  and  Boyd  v.  Northern  Pac. 
Ry.  Co.,  170  Fed.  807,  both  holding  doctrine  of  laches  not  applicable 
where  delay  caused  by  litigation;  West  &  Co.  v.  Octoraro  Water  Co., 
159  Fed.  532,  holding  complainants  allowing  defendants  to  erect  plant 
on  stream  were  barred  from  seeking  to  restrain  their  use  of  water; 
Brissell  v.  Knapp,  155  Fed.  810,  811,  holding  increase  in  value  of  min- 
ing stock  due  to  no  expenditure  of  defendant  will  not  bar  suit  to  re- 
cover same;  Steinbeck  v.  Bon  Homme  Mining  Co.,  152  Fed.  343,  345, 
81  C.  C.  A.  441,  refusing  to  set  aside  tax  title  after  delay  of  six  years; 
Stevens  v.  McChrystal,  150  Fed.  89,  80  C.  C.  A.  39,  agreement  by  loca- 
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tor  of  mine  to  convey  to  another  could  not  be  enforced  ten  years  after 
patent  issued ;  Morris  v.  Bean,  146  Fed.  435,  on  bill  to  enjoin  diversion 
of  water,  complainant  who  had  frequently  protested  while  his  supply 
was  gradually  diminished  not  barred  by  laches;  Frank  v.  Butler 
County,  139  Fed.  124,  71  C.  C.  A.  571,  suit  in  equity  to  enforce  county 
bonds  thirteen  years  after  auditor  had  refused  to  certify  to  and  regis- 
ter them  barred;  Encyclopedia  Britannica  Co.  v.  American  Newsp. 
Assn.,  130  Fed.  467,  suit  to  enjoin  infringement  of  copyright  not 
barred  by  delay  for  over  ten  years,,  it  not  appearing  complainant  had 
notice  of  infringement;  London  &  San  Francisco  Bank  v.  Dexter  Hor- 
ton  Co.,  126  Fed.  601,  61  C.  C.  A.  515,  holding  six  years'  delay  in  fore- 
closing mortgage  not  laches  where  delay  attributable  as  much  to  de- 
fendants as  to  plaintiff;  Kessler  v.  Ensley  Co.,  123  Fed.  567,  holding 
four  years'  delay  by  stockholders  before  suing  to  set  aside  alleged 
fraudulent  conveyances  by  corporation  not  excused  by  general  lack  of 
knowledge  of  fraud  until  three  months  prior  to  suit,  without  showing 
inquiry  made  and  where  means  of  knowledge  accessible;  American  St. 
Car  Advertising  Co.  v.  Jones,  122  Fed.  809,  applying  rule  in  suit  by 
assignee  of  patents  to  recover  royalties  under  parol  license  assigned  to 
him;  Potts  v.  Alexander,  118  Fed.  887,  denying  leave  to  file  replica- 
tion nunc  pro  tunc  where  plaintiff  guilty  of  laches  in  bringing  suit; 
Hendryx  v.  Perkins,  114  Fed.  812,  826,  827,  52  C.  C.  A.  435,  holding 
neither  bill  to  vacate  decree  for  fraud  nor  bill  of  review  can  be  main- 
tained after  lapse  of  nine  years,  during  all  of  which  time  complainant 
had  knowledge  of  decree;  Guarantee  Trust  etc.  Co.  v.  Delta  &  Pine- 
Land  Co.,  104  Fed.  15,  43  C.  C.  A.  396,  denying  relief  where  defend- 
ants in  suit  to  quiet  title  to  unoccupied  lands  and  for  cancellation  o£ 
deeds  as  clouds  on  title  claim  through  conveyances  based  on  tax  sales, 
executed  from  nine  to  twenty-five  years  previously;  De  Graffenricd  v. 
Breitling,  192  Ala.  258,  68  South.  266,  holding  owner  of  claim  against 
insolvent  bank  not  barred  in  not  asserting  it  before  certain  day; 
Hauser  v.  Foley  A  Co.,  190  Ala.  441,  67  South.  253,  holding  delay  of 
five  years  will  not  bar  suit  to  set  aside  judgment  of  justice  of  peace; 
Cole  V.  Birmingham  Union  Ry.  Co.,  143  Ala.  434,  39  South.  405,  suit  by 
stockholders  of  street  railway  corporation  to  set  aside  as  ultra  vires  its 
sale  of  its  prox)erty  to  another  corporation  for  shares  of  latter 's  stock 
barred;  Elliott  v.  Elliott,  3  Alaska,  374,  refusing  to  decree  interest  in 
mine  after  delay  of  four  years;  Board  of  Levee  Inspectors  v.  South- 
western Land  etc.  Co.,  112  Ark.  474,  166  S.  W.  591,  holding  patents  to 
swamp-lands  cannot  be  canceled  after  thirty  years;  Davis  v.  Harrell, 
101  Ark.  235,  142  S.  W.  158,  refusing  to  allow  suit  to  cancel  convey- 
ance brought  thirteen  years  after  infant  reached  majority;  Chancellor 
V.  Banks,  92  Ark.  500,  123  S.  W.  652,  holding  delay  of  four  years 
would  not  bar  suit  to  remove  cloud  on  title  arising  out  of  void  sale; 
Jackson  v.  Becktold  Printing  etc.  Co.,  86  Ark.  598,  20  L.  R.  A.  (N.  S.) 
454f  112  S.  W.  164,  refusing  to  set  aside  foreclosure  decree  after  delay 
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of  five  years;  Rhodes  v.  Cissell,  82  Ark.  371,  101  S.  W.  760,  holding 
delay  of  seven  years  will  not  har  suit  to  assert  title  in  bed  of  lake; 
Oscela  Land  Co.  v.  Henderson,  81  Ark.  439,  100  S.  W.  898,  holding 
delay  of  thirty  years  will  bar  suit  to  remove  cloud  on  title;  Verdugo 
Canon  Water  Co.  v.  Verdugo,  152  Cal.  675,  93  Pac.  1030,  holding  erec- 
tion of  water  plant  is  not  notice  to  plaintiffs  as  would  bar  suit  for  re- 
moval of  excessive  water;  Morgan  v.  King,  27  Colo.  550,  63  Pac.  419, 
holding  in  action  by  stockholder  to  set  aside  fraudulent  transfer  of 
mining  stock  to  certain  directors,  he  is  not  chargeable  with  laches  for 
failing  to  discover  transaction  by  examination  of  books,  when  delay 
caused  no  injury  to  defendants;  Schickler  v.  Washington  Brewery  Co., 
33  App.  D.  C.  45,  holding  delay  of  two  years  too  long  in  asserting 
rights  as  stockholders;  Quirk  v.  Liebert,  12  App.  D.  C.  402,  holding 
delay  of  thirteen  years  would  bar  suit  to  set  aside  sale  under  deed  of 
trust;  Sis  v.  Boarman,  11  App.  D.  C.  123,  holding  deed  of  trust  may  be 
foreclosed  within  twenty  years;  Geter  v.  Simmons,  57  Fla.  429,  49 
South.  133,  holding  bill  to  enforce  trust  in  land  barred  after  twenty- 
five  years;  Gray  v.  Bloom,  151  Iowa,  571,  132  N.  W.  44,  holding  owner 
of  sheriff's  deed  barred  from  asserting  same  after  delay  of  fifteen 
years;  Just  v.  Idaho  Canal  etc.  Co.,  16  Idaho,  653,  1S3  Am.  St.  Rop. 
140,  102  Pac.  385,  holding  doctrine  of  laches  not  applicable  where  limi- 
tations have  not  run ;  Venner  v.  Chicago  City  Ry.  Co.,  236.  111.  367,  86 
N.  E.  273,  holding  minority  stockholder  barred  by  laches  from  assert- 
ing invalidity  of  ordinance  under  which  railway  operated;  Sinclair  v. 
Gunzenhauser,  179  Ind.  132,  98  N.  E.  56,  holding  purchasers  of  land 
under  default  judgment  would  be  protected  even  though  default  re- 
opened; Ryason  v.  Dunten,  164  Ind.  95,  73  N.  E.  77,  where  one  who 
was  cotenant  with  minorj  purchased  at  mortgage  sale  and  obtained 
sheriff's  deed,  the  other  cotenant,  having  delayed  several  years  after 
coming  of  age,  could  not  assert  rights  against  remote  grantee;  Osincup 
y.  Henthom,  89  Kan.  64,  Ann.  Gas.  19140,  1262,  46  L.  R.  A.  (N.  S.) 
174,  130  Pac.  654y  holding  court  erred  in  refusing  to  admit  evidence 
to  explain  laches;  Harris  v.  Defenbaugh,  82  Kan.  770,  109  Pac.  683, 
holding  tax  deed  does  not  operate  against  owner  where  holder  not  in 
possession;  Wooten  v.  Murrcll,  134  Ky.  45,  119  S.  W.  192,  refusing  to 
allow  suit  to  determine  interest  in  partition  after  delay  of  twenty 
years;  Heirs  of  Ledoux  v.  Lavedan,  52  La.  Ann.  333,  27  South.  205,  ap- 
plying principle  in  suit  to  have  property  confiscated  by  government  and 
sold,  brought  into  estate  of  former  owner  who  has  been  pardoned; 
Shelton  v.  Horrell,  232  Mo.  375,  134  S.  W.  992,  holding  delay  of  ten 
years  will  bar  suit  to  quiet  title  to  tax  deed;  Blackford  v.  Heman 
Const.  Co.,  132  Mo.  App.  164,  112  S.  W.  290,  holding  fact  that  contig- 
uous land  owner  allowed  quarry  to  be  established  without  complain- 
ing will  not  bar  suit  to  enjmn  same;  St.  Louis  Safe  Deposit  Bank  v. 
Kennett's  Estate,  101  Mo.  App.  398,  74  S.  W.  483,  holding  where,  on 
erection  of  defendant's  building,  plaintiff,  an  adjoining  land  owner, 
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objected  to  construction  of  smokestack  which  extended  into  private 
alley  between  adjoining  property,  as  breach  of  contract  for  mainte- 
nance of  alley,  mere  delay  in  suing  to  restrain  maintenance  of  smok^ 
stack  is  not  laches;  Gamble  v.  Hanchett,  34  Nev.  432,  126  Pac.  135, 
refusing  to  decree  interest  in  mining  property  on  account  of  laches ;  Pat- 
terson V.  Hewitt,  11  N.  M.  21,  23,  32,  66  L.  R.  A.  668,  66  Pac.  557,  558, 
561,  laches  had  barred  enforcement  of  agreement  whereby  conflicting 
claimants  of  mine  had  abandoned  to  one  who  agreed  to  locate  and  hold 
as  trustee  for  all;  Penryhn  Slate  Co.  v.  Granville  Electric  Light  etc. 
Co.,  181  N.  Y.  90,  73  N.  E.  568,  in  suit  by  riparian  owner  to  restrain 
diversion  of  water  by  city  which  had  built  water  system,  plaintiff  es- 
topped by  fifteen  years'  delay;  Little  Bill  v.  Swanson,  64  Wash.  664, 
117  Pac.  486,  refusing  to  disturb  rights  of  Indian  allottee  after  delay  of 
five  years;  Kline  v.  Galland,  53  Wash.  511,  102  Pac.  443,  holding  in- 
fant delaying  for  year  after  reaching  majority  cannot  seek  to  set  aside 
deed ;  Ferrell  v.  Lord,  43  Wash.  673,  86  Pac.  1062,  refusing  to  hear  suit 
to  quiet  title  to  land  brought  seven  years  after  foreclosure;  Gay  y. 
Havermale,  27  Wash.  398,  67  Pac.  806,  holding  fact  that  judgment 
creditors  had  knowledge  of  conveyance  by  their  debtor  more  than  seven 
years  before  action  to  set  it  aside  is  not  laches  where  no  facts  in  evi- 
dence impute  inequity  to  plaintiff  or  injury  to  defendant;  Crawford  v. 
Workman,  64  W.  Va.  17,  61  S.  E.  322,  refusing  to  decree  specific  per- 
formance of  sate  where  land  has  increased  during  delay;  Upman  v. 
Lowther  Oil  Co.,  53  W.  Va.  510,  44  S.  E.  437,  applying  rule  in  suit 
for  specific  performance  of  sale  of  land;  Fleming  v.  Ellison,  124  Wis. 
43,  102  N.  W.  401,  plaintiff  not  guilty  of  laches  in  motion  to  revive 
case  against  administrator  of  defendant  who  had  died;  Lcggett  v. 
Standard  Oil  Co.,  149  U.  S.  294,  37  L.  Ed.  742,  13  Sup.  Ct.  905,  poverty 
of  patentee  not  excuse  for  postponing  assertion  of  rights;  Johnson  v. 
Atlantic  etc.  Transit  Co.,  156  U.  S.  647,  89  L.  Ed.  566,  15  Sup.  Ct.  531, 
following  rule;  Cockrill  v.  Cockrill,  92  Fed.  817,  34  C.  C.  A.  254,  seven 
years'  delay,  after  knowledge  of  fraud,  bars  suit  to  set  aside  deed 
where  grantee  made  improvements  and  is  infirm;  Ryan  v.  Newark  etc. 
Mattress  Co.,  96  Fed.  104,  knowledge  of  officers  is  knowledge  of  corpo- 
ration, and  estops  it  from  denying  infringement  of  patent;  Church  of 
Christ  V.  Reorganized  Church,  70  Fed.  188,  189,  17  C.  C.  A.  387,  lapse 
of  twenty  years  after  knowledge  of  trust  deed  bars  suit  against  claim- 
ant deriving  title  from  same  grantor;  State  v.  Mayor  etc.  of  La  Crosse, 
101  Wis.  215,  77  N.  W.  169,  property  owner  estopped  from  denying 
validity  of  sewer  assessment  after  sewer  completed;  Taylor  v.  Slater, 
21  R.  L  109,  41  Atl.  1003,  following  rule;  Gildersleeve  v.  New  Mexico 
Min.  Co.,  161  U.  S.  578,  40  L,  Ed.  814,  16  Sup.  Ct.  665,  First  Nat.  Bank 
v.  Nelson,  106  Ala.  542,  18  South.  155,  Loomis  v.  Rosenthal,  34  Or.  601, 
57  Pftc.  60,  Hubbard  v.  Manhattan  Trust  Co.,  87  Fed.  59,  30  C.  C.  A. 
520,  Old  Colony  Trust  Co.  v.  Dubuque  etc.  Traction  Co.,  89  Fed.  807, 
and  Penn  Mutual  Life  Ins.  Co.  v.  Austin,  168  U.  S.  697,  698,  699,  42 


145  U.  S.  36S-276        NOTES  ON  U.  S.  REPORTS.  €2 

L.  Ed.  6S1,  18  Snp.  Ct.  228,  all  foUawing  rule;  Lemoine  t.  Dunklin  Co., 
51  Fed.  492,  493,  2  C.  C.  A.  343,  delay  of  twenty-two  years  after  re- 
padiation  of  trust  constitutes  laches;  Naddo  v.  Bardon,  51  Fed.  499,  2 
C.  C.  A.  335,  facts  avoiding  laches  must  be  specifically  shown;  Edison 
Elec.  Light  Co.  v.  Equitable  Life  Assur.  Soc,  55  Fed.  480,  patentee, 
having  knowledge  of  use  for  eleven  years,  gpoilty  of  laches  when  he 
does  not  object;  Wetzel  v.  Minnesota  Ry.  Transfer  Co.,  65  Fed.  26,  29, 
12  C.  C.  A«  490,  ignorance  due  to  negligence  is  laches  where  party  does 
not  seek  to  establish  title  to  land  when  facts  ascertainable;  Lasher  t« 
McCreery,  66  Fed.  841,  laches  not  imputable  to  party  whose  right  to 
land  not  clear  until  remedy  pointed  out  by  Federal  court;  Imperial 
Chemical  Mfg.  Co.  v.  Stein,  69  Fed.  618,  purchaser  of  patent  not  guilty 
of  laches  because  grantor  had  acquiesced  in  infringement;  Pelzer  Mfg. 
Co.  V.  Hamburg-Bremen  Fire  Ins.  Co.,  71  Fed.  832,  equity  corrects  mis- 
take in  judgment  when  bill  filed  as  soon  as  mistake  ascertained,  though 
time  for  new  trial  or  appeal  expired;  Cockrill  v.  Cockrill,'79  Fed.  149, 
grantor  cannot  attack  deed  seven  years  after  restoration  to  com- 
petency; Providence  etc.  Engine  Co.  v.  Hathaway  Mfg.  Co.,  79  Fed. 
517,  defense  of  laches  to  reform  contract  based  upon  substantial  change 
in  relation  of  parties;  Miles  v.  Vivian,  79  Fed.  853,  25  C.  C.  A.  208, 
equity  will  not  assist  person  who  has  slept  on  his  rights  for  twenty 
years ;  Godkiu  v.  Cohn,  80  Fed.  465,  466,  25  C.  C.  A.  557,  twenty-four 
years'  delay  after  mistake  not  laches  if  plaintiff  not  put  on  inquiry; 
Nantahala  Marble  etc.  Co.  y.  Thomas,  76  Fed.  64,  where  there  is  mis- 
take in  description  of  land  sold,  and  innocent  purchaser  buys  re- 
mainder, delay  of  twelve  years  by  former  is  laches;  Jones  v.  Perkins, 
76  Fed.  84,  negligence  in  bringing  suit,  due  to  mistake  of  law,  is  laches ; 
Hamburg-Bremen  Fire  Ins.  Co.  v.  Pelser  Mfg.  Co.,  76  Fed.  483, 
22  C.  C.  A.  283,  bill  filed  immediately  upon  discovering  mistake  in  ver- 
dict, rendered  three  years  previously,  valid;  O'Brien  v.  Wheelock,  78 
Fed.  677,  following  rule;  Bartlett  v.  Ambrose,  78  Fed.  841,  24  C.  C.  A. 
397,  owner  of  land,  having  every  reason  to  believe  taxes  paid,  not 
guilty  of  laches,  though  barred  by  statute  of  limitations;  Richardson 
V.  Osborne,  82  Fed.  97,  sixteen  years'  acquiescence  in  infringement  of 
patent  is  laches,  even  though  eo-owncrs  would  not  prosecute;  Duke  v. 
State,  56  Ark.  497,  498,  20  S.  W.  603,  in  absence  of  prejudice  to  rights 
of  parties,  State's  right  of  foreclosure  not  barred  by  mere  lapse  of  time; 
Hagcrman  v.  Bates,  5  Colo.  App.  402,  38  Pac.  1104,  diligent  prosecu- 
tion, and  not  mere  institution  of  suit,  necessary  to  relieve  party  from 
laches;  Grand  Lodge  v.  Graham,  96  Iowa,  615,  81  L.  B.  A.  140, 
65  N.  W.  842,  rival  insurance  company,  knowing  facts  all  the  time,  es- 
topped from  contesting  l^ality  of  business  of  other  company;  Will- 
iamson V.  Jones,  39  W.  Va.  268,  25  L.  R.  A.  236,  19  S.  E.  446,  person 
causing  his  land  to  be  sold  under  void  judicial  proceeding  is  estopped 
from  denying  purchaser's  title;  Carberry  v.  German  Ins.  Co.,  86  Wis. 
328,  56  N.  W.  922,  upholding  denial  of  application  to  revive  action 
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mado  by  administrator  three  years  after  death  of  decedent;  Cnrtis  v. 
Lakin,  94  Fed.  255,  36  C.  C.  A.  222,  action  of  trustee  of  express  trust, 
openly  repudiating  it,  requires  same  diligence  as  assertion  of  construc- 
tive trust;  Post  v.  Beacon  etc.  Electrical  Co.,  89  Fed.  4,  32  C.  C.  A.  151, 
and  Coosaw  Min.  Co.  v.  Carolina  Min.  Co.,  75  Fed.  868,  arguendo. 

Distinguished  in  Southern  Pac.  R.  R.  v.  Groeck,  87  Fed.  975,  31 
C.  C.  A.  334,  and  Wheeling  etc.  Ry.  Co.  v.  Reymann  Brew.  Co.,  90  Fed. 
195,  32  C.  C.  A.  571,  upon  facts;  Williamson  v.  Jones,  43  W.  Va.  572, 

64  Ajd.  St  Rep.  900,  38  L.  B.  A.  700,  27  S.  E.  415,  holding  misconduct 
to  amount  to  estoppel  in  pais  must  be  fraudulent. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Gas.  111. 

Maxim  "Nallom  tempus  occorrit  regi."  Note,  101  Am.  St.  Bep. 
146. 

145  U.  a  S76-39S,  36  I..  Ed.  741,  12  Sup.  Ot.  962,  CTOX  t.  HABT. 
Befusal  of  continnaiice  is  witbin  trial  court's  discretion. 
Approved  in  Isaacs  v.  United  States,  159  U.  S.  489,  40  L.  Ed.  230, 
16  Sup.  Ct.  52,  and  Texas  etc.  Ry.  Co.  v.  Nelson,  50  Fed.  816,  1  C.  C.  A. 
688,  both  following  rule ;  Pacey  v.  McKinney ,  125  Fed.  679,  60  C.  C.  A. 
365,  upholding  refusal  of  continuance  to  obtain  testimony  of  agents 
where  complaint,  which  had  been  on  file  six  months,  alleged  contract 
with  defendant  through  his  agents,  and  at  any  time  thereafter  defend- 
ant might  have  obtained  names  of  such  agents;  Coltrane  v.  Templeton, 
106  Fed.  376,  45  C.  C.  A.  328,  holding  refusal  of  equity  court  to  con- 
tinue hearing  upon  agreement  of  demurrer  and  plea  not  assignable  as 
error  on  appeal;  Saastad  y.  Okeson,  16  S.  D.  378,  92  N.  W.  1072,  hold- 
ing refusal  to  allow  continuance  on  ground  defendant  was  too  ill  to  be 
present  not  error. 

If  both  parties  claim  nndar  common  grantor,  Talidity  of  grantor's  title 
is  immaterial. 

Approved  in  Cooke  ▼.  Avery,  147  U.  S.  392,  37  L.  Ed.  215,  13  Sup. 
Ct.  347,  applying  principle. 

Distinguished  in  McDonald  v.  Hannah,  59  Fed.  979,  8  C.  C.  A.  426, 
upon  facts. 

Disapproved  in  Rice  v.  St.  Louis  etc.  Ry.  Co.,  87  Tex.  93,  47  Am.  St. 
Bep.  74,  26  S.  W.  1049,  holding,  when  plaintiff  has  shown  title  under 
common  source,  defendant  may  show  lack  of  title  in  conmion  grantor. 

Claimants  under  a  common  source  of  title.  Note,  47  Am.  St.  Rep. 
75. 

Right  of  one  of  two  parties  deriving  title  from  common  source  to 
assert  paramount  title  as  against  other  party.  Note,  16  Ann. 
Oas.  664. 
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ETery  reasonarble  ixLt«i|dmeiit  will  be  made  to  npliold  a  Judicial  sale. 
Approved  in  Fleiachman  v.  Bowser,  62  Fed.  263,  10  C.  C.  A.  370, 
holding  return  of  attachment  in  firm  name  binds  title  of  one  of  co- 
partners. 

Bztrlnslc  evidence  Is  admissible  to  sbow  which  of  two  tracts  conveyed 
by  marshal's  deed. 

Approved  in  Greenfield  v.  Mclntyre,  112  Ga.  696,  38  S.  E.  46,  holding 
where  land  owner  died  and  several  years  thereafter  such  land  was 
levied  on  and  sold  for  city  taxes,  in  suit  by  heirs  to  recover  land  from 
purchaser  at  tax  sale,  in  which  latter  relies  as  defense  on  tax  deed,  he 
and  heirs  claim  under  common  source  of  title  though  tax  sale  void; 
Sloan  V.  King,  33  Tex.  Civ.  544,  77  S.  W.  51,  holding  such  evidence  ad- 
missible; Richardson  v.  J.  S.  Hoskins  Lumber  Co.,  Ill  Va.  757,  69 
S.  £.  936,  holding  map  referred  to  in  deed  is  not  extrinsic  evidence; 
Crotty  V.  Effler,  60  W.  Va.  262,  9  Ana.  Gas.  770,  54  S.  E.  346,  holding 
contract  for  sale  of  property  need  not  specifically  describe  same  to  sat- 
isfy statute;  Holley  v.  Curry,  58  W.  Va.  73,  112  Am.  St.  Rep.  946,  51 
S.  E.  136,  holding  description  in  deed  which  omitted  to  state  county  or 
State  wherein  land  situated  sufiicient;  Green  v.  Barnes,  9  Tex.  Civ. 
App.  666,  29  S.  W.  548,  and  Sengfelder  v.  Hill,  21  Wash.  381,  58  Pac. 
254,  both  following  rule;  Paine  v.  Consumers  etc.  Storage  Co.,  71  Fed. 
631,  19  C.  C.  A.  99,  and  State  Sav.  Bank  v.  Stewart,  93  Va.  453,  25 
S.  E.  544,  map  referred  to  for  purpose  of  fixing  description  is  same  as 
if  copied  in  deed;  Hubermann  v.  Evans,  46  Neb.  797,  65  N.  W.  1050, 
in  guardianship  proceedings  description  of  land  in  petition  to  sell  land 
need  not  be  more  specific  than  in  deed;  dissenting  opinion  in  Johnston 
V.  Case,  131  N.  C.  498,  42  S.  E.  960,  majority  holding  where  mortgagee 
conveys  land,  vendee  gets  only  equitable  title,  and  deed  of  sheriff  to 
purchaser  at  sale  under  execution  against  vendee  of  mortgagee  conveys 
no  title. 

Parol     evidence     to     contradict     written     instrument.     Note,     11 
E.  R.  C.  232. 

Decree  as  to  compensation  for  improvements,  under  Texas  act  of  1879, 
held  proper. 

Approved  in  Cooke  v.  Avery,  147  U.  S.  394,  395,  37  L.  Ed.  215,  216, 
13  Sup.  Ct.  347,  348,  applying  principle. 

145  U.  B.  893-409,  36  L.  Ed.  748,  12  Eup.  Ct.  963,  ST.  LOX7IS  ETC.  B.  B. 
CO.  v.  TEBBE  HAUTE  ETC.  B.  B.  CO. 

Bailroad  may  not  lease  for  nine  hundred  and  ninety-nine  years  unless 
expressly  authorized. 

Approved  in  City  of  Santa  Cruz  v.  Wykes,  202  Fed.  370,  120  C.  C.  A. 
485,  holding  owners  of  bonds  of  city  not  bona  fide  holders  when  same 
invalidly  issued ;  ^Arkansas  v.  Choctaw  etc.  R.  Co.,  134  Fed.  108,  ques- 
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tion  whether  power  given  to  one  corporation  to  purchase  impliedly 
grants  to  other  corporations  power  to  sell  so-  clearly  decided  in  nega- 
tive as  not  to  present  Federal  question;  Cumberland  Tel.  etc.  Co.  v. 
Evansville,  127  Fed.  192,  holding,  under  Indiana  statute  authorizing 
formation  of  telephone  corporations,  company  cannot  sell  all  its  prop- 
erty or  franchises,  though  city  which  granted  franchise  to  use  streets 
reec^^izes  such  transfer;  Seattle  Ghis  &  Electric  Co.  v.  Citizens'  Light 
etc.  Co.,  123  Fed.  593,  holding  New  Jersey  corporation,  organized  under 
general  incorporation  laws  and  not  under  gas  act,  cannot  engage  in  gas 
business  in  another  State;  Central  Trust  Co.  v.  Indiana  etc.  R.  Co.,  98 
Fed.  670,  39  C.  C.  A.  220,  holding  railroad  not  brought  within  2  Burns ' 
Ind.  Rev.  Stats.  1894,  §  5216,  authorizing  company  whose  line  of  rail- 
way extends  across  State  in  either  direction  to  become  guarantor  of 
bonds  of  railroad  of  adjoining  State,  by  fact  that  it  operated  leased 
road  across  State;  Howard  v.  Chesapeake  etc.  Ry.  Co.,  11  App.  D.  C. 
342,  refusing  to  recognize  lease  to  company  not  authorized  to  operate 
railroad;  Georgia  R.  R.  Co.  v.  Maddox,  116  Ga.  69,  42  S.  C.  317,  up- 
holding charter  right  of  railroad  to  lease  its  franchises  for  transporta- 
tion of  freight  and  passengers;  Chicago  Union  Traction  Co.  v.  Chicago, 
199  III.  543,  65  N.  E.  468,  holding  where  street  railroad  leased  other 
roads,  which  by  their  charter  and  contract  with  city  were  entitled  to 
charge  certain  fares,  whieh  city  could  not  reduce,  it  thereby  waived 
their  charter  right  to  charge  fares  fixed  therein;  First  Nat.  Bank  v. 
American  Nat.  Bank,  173  Mo.  159,  72  S.  W.  1061,  holding  national 
bank  may  plead  ultra  vires  to  suit  on  contract,  by  which  it  agrees  that 
draft  drawn  by  customer  of  another  national  bank  on  one  of  its  own 
customers  will  be  paid;  Renfrow  v.  Grimes,  6  Okl.  613,  52  Pac.  391, 
board  for  leasing  public  property  being  authorized  to  lease  for  no  more 
than  three  years  could  not  enforce  lease  for  five  years;  Louisville  etc. 
R.  R.  Co.  V.  Kentucky,  16]  U.  S.  684,  692,  40  L.  Ed.  853,  856,  16  Sup. 
Ct.  717,  720,  holding  railroad  has  no  power  to  purchase  another  road  in 
absence  of  express  power;  California  Sav.  Bank  v.  Kennedy,  167  U.  S. 
367,  42  L.  Ed.  200,  17  Sup.  Ct.  833,  holding  national  banks  have  no 
power  to  subscribe  for  stock  of  other  banks. 

Distinguished  in  Jones  v.  Missouri  etc.  Electric  Co.,  135  Fed.  156. 
statute  allowing  corporations  to  consolidate  applies  to  corporations 
formed  by  such  consolidation;  Union  Pac.  Ry.  Co.  v.  Chicago  etc.  Ry. 
Co.,  163  U.  S.  590,  41  L.  Ed.  274,  16  Sup.  Ct.  1183,  upon  facts. 

Doctrine  of  ultra  vires  in  relation  to  the  contracts  of  private  cor- 
porations.   Note,  70  Am.  St.  Rep.  176. 

Law  requiring  stockholders'  consent  to  lease  la  for  protection,  not 
available  as  defense  by  tbe  corporation. 

Approved  in  Westerlund  v.  Black  Bear  Min.  Co.,  203  Fed.  612,  613, 
121  C.  C.  A.  627,  holding  neither  corporation  nor  creditors  can  com- 


145  U.  S.  39a-409        NOTES  ON  U.  S.  REPORTS.  66 

plain  that  lease  was  made  without  approval  of  stockholders;  Dillon  v. 
Myers,  58  Colo.  501,  506,  p07, 146  Pac.  271,  273,  holding  mortgage  given 
hy  directors  without  consent  of  stockholders  is  voidable  only;  St.  Louis 
Police  etc.  Assn.  v.  Tiemey,  116  Mo.  App.  464,  91  S.  W..  973,  provision 
in  constitution  of  mutual .  benefit  association  for  designating  disposi- 
tion of  benefit  merely  directory;  Louisville  etc.  Ry.  Co.  v.  Louisville 
Trust  Co.,  174  U.  S.  572,  573,  43  L.  Bd.  1090,  1091,  19  Sup.  Ct.  825, 
bonds  issued  by  corporation  without  authority  valid  as  to  purchaser 
without  notice;  Louisville  Trust  Co.  v.  Louisville  etc.  Ry.  Co.,  75  Fed. 
453,  455,  22  C.  C.  A.  378,  following  rule;  Toledo  etc.  R.  R.  Co.  v.  Con- 
tinental Trust  Co.,  95  Fed.  528,  36  C.  C.  A.  155,  statute  of  Ohio,  declar- 
ing bonds  sold  to  director  at  less  than  par  void,  is  for  benefit  of  corpo- 
ration and  stockholders,  and  not  available  by  creditor. 

Berentaeii  yean'  acquiescence  in  and  performance  of  InTalid  railroad 
lease  is  fatal  lacbet. 

Approved  in  Whiting  v.  Maiden  etc.  R.  Co.,  202  Mass.  310,  132  Am. 
St.  Rep.  493,  88  N.  E.  911,  holding  purchase  of  property  by  street  rail- 
way company  cannot  be  attacked  after  twenty  years'  silence;  Hill  v. 
Atlantic  etc.  R.  Co.,  143  N.  C.  583,  9  L.  R.  A.  (N.  S.)  606,  55  S.  E.  869, 
holding  stockholder  delaying  one  year  in  attacking  lease  of  company 
will  be  bound  thereby;  Hancock  v.  Louisville  etc.  R.  R.  Co.,  145  U.  S. 
417,  36  L.  Ed.  768,  12  Sup.  Ct.  972,  and  Union  Pac.  Ry.  Co.  v.  Chicago 
etc.  Ry.  Co.,  51  Fed.  328,  2  C.  C.  A.  174,  both  following  rule;  First 
Presbyterian  Church  v.  State  Bank,  57  N.  J.  L.  32,  29  Atl.  322,  defense 
of  ultra  vires  not  open  to  contract  by  bank  for  entrance  of  light  to 
ofGice  after  years  of  acquiescence. 

Affirmatlye  relief  against  illegal  contract  la  denied,  mileBs  executory  or 
parties  not  in  equal  fault. 

Approved  in  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  112  Fed. 
702,  holding  where  corporation  executes  deed  and  delivers  possession  of 
all  its  property  to  another  corporation,  which  in  consideration  assumes 
and  disxsharges  debts  of  grantor,  such  corporation  will  not  be  permitted 
to  assert  want  of'  power  to  make  conveyance  and  retake  property; 
Brown  v.  Schleier,  112  Fed.  582,  holding  where  bank  leased  ground  for 
ninety-nine  years  and  erected  building  thereon,  part  of  which  it  occu- 
pied and  rented  remainder,  and  by  subsequent  contract  it  surrendered 
building  to  owner  and  lease  was  canceled,  receiver  subsequently  ap- 
pointed cannot  recover  money  expended  on  building  on  ground  that 
lease  was  ultra  vires;  Donnelly  v.  Rees,  141  Cal.  61,  74  Pac.  435,  hold- 
ing Civil  Code,  §  2224,  authorizes  relief  where  there  was  no  fraud  or 
undue  influence,  but  violation  of  trust  assumed  in  accepting  property; 
Drinkall  v.  Movius  State  Bank,  11  N.  D.  17,  95  Am.  St.  Rep.  699,  88 
N.  W.  727,  holding  indorsement  and  delivery  of  cashier's  check  by 
payee  to  gambler  in  payment  of  chips  to  be  used  in  game  does  not 
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make  gambler  holder  in  due  course;  Feld  v.  Roanoke  Investment  Co., 
123  Mo.  616,  27  S.  W.  638,  party  to  transfer  of  stock  in  corporation  in 
which  he  is  stockholder  cannot  set  np  defense  of  ultra  vires;  Bath  Gas- 
Light  Co.  V.  ClaflEy,  151  N.  Y.  33,  36  L.  R.  A.  667,  45  N.  E.  392,  holding 
lessor,  under  ultra  vires  contract,  must  pay  back  rent  even  though  con- 
tract terminated. 

InTalldity  of  executory  contract  la  ayallable  defense  at  law  and  an- 
thozlzea  cancellation  In  equity,  tbougli  parties  in  equal  fault. 

Approved  in  McCutcheon  v.  Merz  Capsule  Co.,  71  Fed.  795,  31 
L.  R.  A.  421.  19  C.  C.  A.  108,  and  Gunnison  Gas  etc.  Co.  v.  Whitaker, 
91  Fed.  194,  both  following  rule ;  Cleveland  etc.  Ry.  Co.  v.  Hirsch,  204 
Fed.  855.  856,  857,  858,  123  C.  C.  A.  145,  holding  lessor  not  precluded 
from  canceling  lease  because  based  on  illegal  consideration;  Novelty 
Glass  Mfg.  Co.  V.  Brookfield,  170  Fed.  959,  95  C.  C.  A.  516,  holding 
fact  that  profits  of  infringing  defendants  were  enhanced  by  unlawful 
combination  will  not  affect  recovery;  Farrington  v.  Stucky,  165  Fed. 
331,  333,  91  C.  C.  A.  311,  holding  agreement  of  railroad  not  to  estab- 
lish station  between  two  g^ven  points  is  void;  dissenting  opinion  in 
Chicago  etc.  Ry.  Co.  v.  Southern  Indiana  Ry.  Co.,  38  Ind.  App.  260,  70 
N.  E.  852,  majority  holding  agreement  of  railroad  to  allow  rival  com- 
pany to  use  its  tracks  on  consideration  of  its  agreeing  not  to  seek  busi- 
ness from  quarries  along  its  route  is  void  as  against  public  policy. 

Distinguished  in  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  892,  906, 
and  S.  C,  60  Fed.  163,  holding  municipality  not  estopped  from  denying 
due  passage  of  ordinance  granting  franchise;  Humboldt  Min.  Co.  v. 
American  etc.  Milling  Co.,  62  Fed.  362,  10  C.  Q.  A.  415,  corporation 
not  having  power  to  guarantee  another's  contracts  not  estopped  from 
denying  that  power;  Bath  Gas-Light  Co.  v.  Claffy,  151  N.  Y.  36,  36 
L.  R.  A.  668,  45  N.  E.  393,  holding,  under  ultra  vires  lease,  though  eon- 
tract  terminated  as  to  future,  must  pay  rent  accrued  while  in  posses- 
sion. 

Contract  executed  by  conyeyance  or  payment,  cannot  be  relieved  against 
for  invalidity,  if  parties  in  equal  fault. 

Approved  in  Harriman  v.  Northern  Securities  Co.,  197  U.  S.  296, 
49  L.  Ed.  763,  25  Sup.  Ct.  493,  stockholders  who  had  transferred  their 
shares  to  illegal  holding  corporation  in  exchange  for  its  stock  could  not 
recover  the  specific  shares  delivered  to  it;  Metcalf  v.  American  School 
Furniture  Co.,  122  Fed.  124,  holding  contract  by  corporation  for  sale 
of  its  property  cannot  be  rescinded  at  suit  of  stockholder  suing  in  right 
of  corporation  on  ground  of  ultra  vires  where  it  has  been  fully  exe- 
cuted; Phelan  v.  Wilson,  114  La.  822,  38  South.  573,  refusing  to  allow 
recovery  of  property  which  plaintiff's  grantor  had  previously  conveyed 
to  another  upon  illegal  consideration;  Pullman's  Palace  Car  Co.  v.  Cen- 
tral Transp.  Co.,  171  U.  S.  151,  43  L.  Ed  114,  18  Sup.  Ct.  813,  and  Cin- 
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cinnati  etc.  R.  R.  Co.  v.  McKeen,  64  Fed.  44,  48,  12  C.  C.  A.  14,  apply- 
ing principle;  Pullman's  Palace  Car  Co.  v.  Central  Transp.  Co.,  65  Fed. 
161,  granting  accounting  to  corporation  where  two  companies  make  con- 
tract, believing  they  had  power  to  do  so  under  statute;  Rogers  v.  Nash- 
ville etc.  Ry.  Co.,  91  Fed.  316,  33  C.  C.  A.  517,  stockholder  suing  to  set 
aside  lease  of  corporation  cannot  set  up  ultra  vires  where  lease  exe- 
cuted. 

Bailroad  making  ultra  vlrea  lease  may  not  recorer  from  lessee,  after 
performance,  where  both  in  equal  fault. 

Approved  in  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  551,  41  L. 
Ed.  822,  17  Sup.  Ct.  437,  following  rule;  In  re  S.  P.  Smitji  Lumber  Co., 
132  Fed.  623,  denying  relief  against  lumber  company  upon  contract 
whereby  it  had  guaranteed  completion  by  contractor  of  a  building  con- 
tract for  which  it  furnished  lumber. 

'  Right  of  corporation  to  consolidate.    Note,  52  L.  R.  A.  371« 

145  V.  a  409-417,  36  L.  Ed.  765,  12  Sap.  Ct.  969,  HANCOCK  v.  LOUIS- 
YILLB  ETC.  S.  B.  CO. 

Lease  of  hranches  making  continuouB  line  with  lessee's  railroad  is  com- 
pliance with  Elentucky  law. 

Approved  in  Empire  Trust  Co.  v.  Egypt  Ry.  Co.,  182  Fed.  104,  hold- 
ing fact  that  connection  was  not  completed  will  not  avoid  lease;  Balti- 
more &  O.  R.  Co.  v.  Hamburger,  155  Fed.  853,  holding  railway  must 
claim  nontransferability  of  tickets  in  schedule  filed;  Geoi^a  R.  R.  Co. 
V.  Maddox,  116  Ga.  75,  42  S.  E.  320,  holding  A.  &  W,  P.  Railroad  had 
charter  right  to  accept  lease  of  property  and  franchises  of  another 
road;  J.  H.  Fields  &  Son  v.  E.  G.  Holland  &  Son,  158  Ky.  552,  165 
S.  W.  702,  holding  railroad  cannot  take  over  parallel  competing  line; 
Louisville  etc.  R.  Co.  v.  Coquillard  Wagon  Works'  Assignees,  147  Ky. 
534,  144  S.  W.  1082,  and  Chesapeake  etc.  Ry.  Co.  v.  Maysville  Brick 
Co.,  132  Ky.  651,  116  S.  W.  1184,  both  holding  shipper  cannot  recover 
on  contract  for  carriage  of  goods  at  illegal  rate;  Savannah  Ry.  Co.  v. 
Bundick,  94  Ga.  778,  21  S.  E.  997,  railroad  company  may  hold  goods 
which  it  agreed  to  transport  for  less  than  l^al  rate  if  agreement  made 
through  mistake;  Louisville  etc.  R.  R.  Co.  v.  Commonwealth,  97  Ky. 
700,  31  S.  W.  481,  holding  Kentucky  statute  does  not  give  railroads 
power  to  acquire  parallel  lines. 

Restrictions  on  consolidation  of  parallel  or  competing  railroads. 
Note,  45  L.  B.  A.  274. 

Portion  of  Shelhy  county  subscribing  to  railroad,  held  entitled  to  vote 
stock  as  corporation,  quoad  hoc. 

Approved  in  Gross  v.  Kentucky  Board  of  Managers  of  World's  Col- 
umbian Exposition,  105  Ky.  844,  48  L.  B.  A.  704,  49  S.  W.  460,  holding, 
under   act   of   January   19,    1893,   Kentucky   Board   of   Managers   of 
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World's  Columbian  Exposition  is  public  corporation,  liable  for  breach 
of  its  lawful  contract. 

State  may  form,  corporation  in  any  way  It  sees  lit,  and  State  decision 
tliereon  binds  Supreme  Oonrt. 

Approved  in  Breckinridge  Co.  v.  McCracken^  61  Fed.  194,  199, 
9  C.  C.  A.  442,  holding  county  liable  on  railroad-aid  bonds,  when  bonds 
issued  by  county  but  payable  out  of  precinct  taxes. 

Distinguished  in  dissenting  opinion  in  Gross  v.  Kentucky  Board  of 
Managers  of  World's  Columbian  Exposition,  105  Ky.  849,  43  L.  R.  A. 
705,  49  S.  W.  460,  majority  holding,  under  act  of  January  19,  1893, 
Kentucky  Board  of  Managers  of  World's  Columbian  Exposition  is  pub- 
lic corporation,  liable  for  breach  of  its  lawful  contract. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  433. 

Miscellaneous.  Cited  in  Southern  Ry.  Co.  v.  Wilcox,  99  Va.  408,  39 
S.  E.  147,  holding  rule  that  no  recovery  can  be  had  on  illegal  contract 
applies  to  contracts  in  violation  of  interstate  commerce  law. 

la  XT.  a  418-421,  36  L.  Ed.  768,  12  Sap.  Ot.  835,  AEBXFETZ  v.  HUM- 


Railroad's  duty  to  emi^oyee  Is  not  same  as  to  passenger;  failure  to 
Xing  ^r  wblstle  Is  not  negligence  as  to  blm. 

Approved  in  Connelley  v.  Pennsylvania  R.  Co.,  201  Fed.  57,  47 
L  R.  A.  (N.  S.)  867,  119  C.  C.  A.  392,  holding  trackwalker  must  adopt 
his  own  safeguards;  Norfolk  etc.  R.  Co.  v.  Gesswine,  144  Fed.  58,  75 
C.  C.  A.  214,  holding  railroad  company  not  required  to  ring  and  whistle 
to  warn  track  crews;  Rosney  v.  Erie  R.  Co.,  135  Fed.  315,  68  C.  C.  A. 
155,  company  not  liable  for  injury  to  fireman  through  collision  with 
another  engine  while  switching  in  yard;  Barboza  v.  Pacific  Portland 
Cement  Co.,  162  Cal.  40,  120  Pac.  769,  holding  where  track  laborer 
injured  by  being  struck  by  train  being  pushed  by  engine,  whether  due 
regard  for  safety  of  workmen  required  railroad  to  give  warning  of 
approach  of  train,  was  question  for  jury;  Haskell  etc.  Car  Co.  v. 
Przezdziankowski,  170  Ind.  12,  127  Am.  St.  Rep.  852,  14  L.  R.  A.  (N.  S.) 
972,  83  N.  E.  631,  holding  railroad  not  required  to  employ  man  to  give 
notice  of  danger  to  men  at  work  on  track;  Land  v.  St.  Louis  etc.  R. 
Co.,  95  Kan.  449,  148  Pac.  615,  holding  rule  applies  even  though  sec- 
tionmen  enveloped  in  steam  and  smoke  of  passing  train;  Hines  v.  Stan- 
ley G.  I.  Elec.  Mfg.  Co.,  203  Mass.  290,  89  N.  E.  629,  holding  caretaker 
of  factory  yard  bound  to  look  out  for  switch-engines;  Gabal  v.  St. 
Louis  etc.  R.  Co.,  251  Mo.  267,  158  S.  W.  15,  Chicago  etc.  Ry.  Co.  v. 
Melntire,  29  Okl.  804, 119  Pac.  1011,  and  Martini  v.  Oregon- Washington 
R.  etc.  Co.,  73  Or.  294,  296,  144  Pac.  107,  108,  all  applying  principle; 


146  U.  S.  418-421        NOTES  ON  U.  S.  REPORTS.  70 

Rashall  v.  St.  Louis  etc.  Ry.  Co.,  249  Mo.  519,  155  S.  W.  429,  applying 
principle  where  switchman  had  foot  caught  in  switch;  Degonia  v.  St. 
Louis  etc.  Ry.  Co.,  224  Mo.  597,  123  S.  W.  819,  holding  trackman  can- 
not take  advantage  of  rule  requiring  ringing  of 'bells  at  crossings; 
Hardwick  v.  Wabash  R.  Co.,  181  Mo.  App.  164,  166, 168  S.  W.  331,  332, 
and  Cahill  v.  Chicago  etc.  Ry.  Co.,  205  Mo.  408,  103  S.  W.  536,  both 
refusing  to  hold  railroad  liable  for  injuries  to  one  employed  to  sweep 
snow  from  tracks;  Ginnochio  v.  Illinois  Cent.  R.  Co.,  155  Mo.  App.  171, 
134  S.  W.  131,  holding  where  those  in  charge  of  switch-engine  did  not 
see  section>hand,  there  was  no  negligence;  Hitz  v.  St.  Louis  etc.  Ry. 
Co.,  152  Mo.  App.  701,  133  S.  W.  401,  refusing  recovery  to  foreman  of 
track  gang;  Willever  v.  Delaware  etc.  R.  R.  Co.,  87  N.  J.  L.  351,  94  Atl. 
597,  holding  railroad  not  guilty  of  negligence  in  failing  to  warn  switch- 
men; Chaddick  v.  Lindsay,  5  Okl.  623,  49  Pac.  942,  company  not  liable 
for  injuries  to  employee  through  its  failure  to  provide  proper  platform 
and  facilities  at  station  for  handling  baggage;  Pittard's  Admr.  v. 
Southern  Ry.  Co.,  107  Va.  4,  57  S.  E.  561,  refusing  to  hold  railroad 
liable  for  injuries  to  switchman;  Wallace's  Admr.  v.  Fox,  81  Vt.  140, 
69  Atl.  667,  applying  rule  when  injury  occurred  to  old  experienced 
track  repairer;  Jones  v.  Virginia  Ry.  Co.,  74  W.  Va.  670,  L.  R.  A. 
1915G,  428,  83  S.  E.  56,  refusing  to  allow  recovery  though  no  warning 
given;  Kansas  City  etc.  R.  R.  Co.  v.  Cook,  66  Fed.  121,  122,  28  L.  R.  A. 
186,  13  C.  C.  A.  364,  railroad  owes  no  duty  to  trespassers. 

Distinguished  in  Colasurdo  v.  Central  R.  R.  Co.,  180  Fed.  835,  hold- 
ing railroad  liable  in  failing  to  warn  trackwalker;  Zitnik  v.  Union  Pac. 
R.  Co.,  95  Neb.  159,  145  N.  W.  347,  holding  where  inclement  weather 
compelled  employee  to  cover  ears,  railroad  negligent  in  running  him 
down;  Southern  Ry.  Co.  v.  Darnell's  Admx.,  114  Va.  315,  76  S.  E.  293, 
holding  those  operating  switch-engine  without  lights  guilty  of  negli- 
gence; New  York  etc.  R.  R.  Co.  v.  Hyde,  56  Fed.  194,  5  C.  C.  A.  461, 
holding  railroad  not  liable  for  injury  caused  by  negligence  of  fellow- 
servant. 

Master's  duty  to  instruct  and  warn  servants  as  to  perils  of  em- 
ployment.   Note,  44  L.  R.  A.  81. 

One  operating  yard  engine  has  right  to  assume  employees  In  yard  will 
exercise  prudence. 

Distinguished  in  Northern  Pac.  R.  R.  Co.  v.  Krohne,  86  Fed.  234,  29 
C.  C.  A.  674,  upon  facts  holding  duty  of  raiboad  to  put  sound  bell  oa 
engine. 

Railroad  yard  employee  falling  to  take  reasonable  precautions  against 
trains  Is  snllty  of  contributory  negligence. 

Approved  in  Connelley  v.  Pennsylvania  R.  Co.,  228  Fed.  324,  refus- 
ing to  hold  railroad  liable  for  injury  to  trackwalker;  Southern  Ry.  Co. 
V.  Smith,  205  Fed.  361,  123  C.  C.  A,  488,  holding  engineer  n^ligent  in 
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not  seeing  switcliinan  on  track;  Central  R.  Co.  v.  Toung,  200  Fed.  366, 
118  C.  C.  A.  465,  refusing  to  hold  railroad  liable  for  injuries  caused  by 
yard  engine;  Northern  Pac.  Ry.  Co.  v.  Tracy,  191  Fed.  18,  111  C.  C.  A-. 
557,  holding  failure  of  employees  to  flag  approaching  train  was  negli- 
gence; Allen  V.  New  York  etc.  R.  Co.,  174  Fed,  781,  98  C.  C.  A.  263, 
holding  car-maker  standing  on  track  without  giving  heed  to  approach- 
ing trains  guilty  of  negligence;  Republic  Iron  etc.  Co.  v.  Tobin,  164 
Fed.  40,  90  C.  C.  A.  262,  holding  one  failing  to  look  for  approaching 
trains  while  walking  along  track  was  guilty  of  contributory  negligence ; 
Missouri  etc.  Ry.  Co.  v.  Collier,  167  Fed.  367,  88  C.  C.  A.  127,  holding 
fireman  on  train  failing  to  stop  train  in  absence  of  signal  light  to  pro- 
ceed was  guilty  of  negligence;  Chicago  etc.  R.  Co.  v.  Andrews,  130  Fed. 
72,  64  C.  C.  A.  399,  person  going  upon  railroad  crossing  without  look- 
ing and  listening  for  train  guilty  of  contributory  negligence;  Ledbetter 
V.  St.  Louis  etc.  Ry.  Co.,  184  Ala.  466,  63  South.  989,  holding  where 
question  of  n^ligence  is  matter  of  inference,  same  is  for  jury;  Brun- 
son  V.  Southwestern  Development  Co.,  7  Ind.  Ter.  219,  104  S.  W.  596, 
holding  coal  miner  negligent  in  going  in  place  which  he  had  negligently 
tunneled;  Neil  v.  Idaho  etc.  R.  R.,  22  Idaho,  92,  126  Pac.  337,  holding 
engineer  of  switch-engine  may  presume  that  person  on  track  will  get 
off  in  due  time;  Neary  v.  Northern  Pac.  Ry.  Co.,  37  Mont.  473, 
19  L.  IBL  A.  (N.  S.)  446,  97  Pac.  948,  holding  failure  to  look  before 
crossing  track  is  contributory  negligence;  Horton  v.  Seaboard  etc.  Ry. 
Co.,  169  N.  C.  116,  86  S.  E.  224,  allowing  engineer  to  recover  for  in- 
juries occurring  through  e3q)losion  of  defective  water-glass;  Smitli  v. 
Atlantic  etc.  Ry.  Co.,  131  N.  C.  618,  619,  42  S.  E.  977,  holding  in  action 
against  railroad  for  injuries  to  employee,  who  was  painting  switch 
target  near  track,  engineer  of  engine  which  struck  him  had  right  to  as- 
sume that  employee  would  step  out  of  danger;  Wabash  R.  R.  Co.  y. 
Skiles,  64  Ohio  St.  472,  60  N.  E.  680,  holding  where  railroad  employee, 
without  looking  or  listening,  steps  on  track  from  place  of  safety  on 
platform  immediately  after  passing  of  train  and  in  front  of  backing 
engine,  he  is  guilty  of  contributory  negligence;  Whaley  v.  Vidal,  27 
S.  D.  636,  132  N.  W.  246,  holding  railroad  company  must  prove  con- 
tributory negligence;  Chesapeake  etc.  Ry.  Co.  v.  Shiflett's  Admx.,  118 
Ya.  70,  86  S.  E.  863,  holding  where  those  in  charge  of  switch-engine 
made  every  effort  to  stop,  there  was  no  negligence;  Baltimore  etc.  R. 
Co-  V.  Lee,  110  Va.  311,  66  S.  E.  64,  66,  holding  yard  employee  negli- 
gent in  going  on  platform  of  train  while  same  was  being  switched; 
Norfolk  etc.  Ry.  Co.  v.  Belcher's  Admx.,  107  Va.  343,  346,  68  S.  E.  680, 
581,  holding  those  in  charge  of  switching  train  not  negligent  in  failing 
to  keep  lookout;  Birrell  v.  Great  Northern  Ry.  Co.,  61  Wash.  342,  Ann. 
Can.  1912B,  1239, 112  Pac.  364,  holding  railroad  employee  liable  in  leav- 
ing safe  path  in  order  to  take  one  rather  dangerous;  Texas  etc.  Ry.  Co. 
V.  Gentry,  163  U:  S.  366,  41  L.  Ed.  192.  16  Sup.  Ct.  1109,  Grand  Trunk 
By.  Co.  V.  Baird,  94  Fed.  961,  36  C.  C.  A.  674,  Kenna  v.  Central  Pac. 
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R.  R.  Co.,  101  Cal  30,  35  Pac.  333,  Lynch  v.  Boston  «tc.  R.  R.  Co.,  159 
Mass.  538,  34  N.  E.  1073,  Davis  v.  New  York  etc.  R.  R.  Co.,  159  Mass. 
535,  34  N.  E.  1072,  Southern  etc.  Ry.  Co.  v.  Moore,  49  Kan.  627,  31  Pac. 
140,  and  Tobey  v.  Burlington  etc.  Ry.  Co.,  94  Iowa,  271,  88  L.  R.  A.  501, 
62  N.  W.  766,  all  holding  for  jury  to  say  whether  plaintiff  guilty  of 
contributory  negligence;  Keefe  v.  Chicago  etc.  Ry.  Co.,  92  Iowa,  185, 
64  AsxL  St.  Rep.  544,  60  N.  W.  504,  Galvin  v.  Old  Colony  R.  R.  Co.,  162 
Mass.  535,  39  N.  E.  186,  Carlson  v.  Cincinnati  etc.  R.  R.  Co.,  120  Mich. 
485,  79  N.  W.  690,  and  Loring  v.  Kansas  City  etc.  Ry.  Co.,  128  Mo.  359, 
31  S.  W.  8,  all  applying  principle. 

Distinguished  in  Toledo  etc.  R.  Co.  v.  Bartley,  172  Fed.  87,  96 
C.  C.  A.  570,  holding  water  boy  working  with  section  gang  not  negli- 
gent in  failing  to  look  before  crossing  tracks. 

Duty  of  person  working  on  railroad  track  to  look  out  for  and 
avoid  passing  trains.  Notes,  Ann.  Gas.  1913A,  447;  8  Ann.  Oas. 
885. 

Duty  of  employee  repairing  or  cleaning  track  to  keep  lookout. 
Note,  6  L.  R.  A.  (N.  S.)  652. 

Wbere  evidence  of  contribntory  negligence  nncontroverted,  conit  may 
direct  verdict. 

Approved  in  Marande  v.  Texas  &  Pac.  R.  R.  Co.,  184  U.  S.  191,  46 
L.  Ed.  496,  22  Sup.  Ct.  347,  holding  question  whether  cotton  stored 
near  track  was  set  on  fire  by  sparks  from  locomotive  is  for  jury;  Pat- 
ton  V.  Texas  &  P.  R.  R.  Co.,  179  U.  S.  660,  45  L.  Ed.  868,  21  Sup.  Ct. 
276,  upholding  direction  of  verdict  in  action  by  locomotive  fireman  for 
injuries  sustained  by  turning  of  loose  step  on  engine  which  he  was 
cleaning,  and  step,  rod  and  nut  were  in  good  condition  at  beginning  of 
trip  and  inspectors  were  competent;  Murphy  v.  Milford  etc.  St.  Ry. 
Co.,  210  Fed.  140,  126  C.  C.  A.  651,  holding  question  whether  railroad 
was  negligent  in  maintaining  defective  seat  was  one  for  jury;  Louis- 
ville etc.  R.  Co.  V.  Womack,  173  Fed.  754,  97  C.  C.  A.  559,  holding  jury 
judge  as  to  negligence  of  operators  of  engine  in  not  keeping  lookout 
ahead;  International  Text  Book  Co.  v.  Heartt,  136  Fed.  133,  69 
C.  C.  A.  127,  in  action  for  slander  spoken  by  one  claimed  to  be  defend- 
ant's agent,  court  upon  the  evidence  should  have  directed  verdict  tot 
defendant;  Chicago  etc.  R.  Co.  v.  Rossow,  117  Fed.  493,  54  C.  C.  A. 
313,  holding  verdict  should  have  been  directed  where  farmer  drove 
directly  across  railroad  track  without  looking  or  listening;  Scott  v. 
District  of  Columbia,  27  App.  D.  C.  417,  upholding  directed  verdict 
where  evidence  showed  city  not  negligent  in  maintaining  sidewalk 
plate;  Warner  v.  Baltimore  etc.  R.  R.  Co.,  7  App.  D.  C.  87,  upholding 
directed  verdict  where  evidence  showed  deceased  attempted  to  cross 
tracks  without  first  looking;  Eldfir  v.  Idaho- Washington  Northern  R.  R. 
Co.,  26  Idaho,  219,  141  Pac.  985,  holding  evidence  showed  court  did  not 
err  in  directing  nonsuit;  Campbell  v.  Illinois  etc.  R.  R.  Co.,  124  Iowa, 
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309,  100  N".  W.  33,  directing  verdict  for  defendant  in  action  for  death 
caused  by  n^ligence;  Morris  v.  Boston  etc.  R.  R.  Co.,  184  Mass.  371, 
68  N.  E.  681,  and  Evans,  v.  Wabash  Ry.  Co.,  178  Mo.  515,  77  S.  W.  517, 
both  holding  evidence  showed  section-hand  run  into  by  train  guilty  of 
contributory  negligence;  Dolphin  v.  New  York  etc.  R.  R.  Co.,  182  Mass. 
511,  65  N.  E.  821,  holding  brakeman,  working  in  yards  at  night,  who, 
after  seeing  engine  on  track,  starts  to  cross  without  looking  to  sec  if 
engine  is  moving,  turns  his  back  to  it  and  is  struck,  cannot  recover; 
Solts  V.  Southwestern  Cotton  Oil  Co.,  28  Okl.  714,  115  Pac.  779,  apply- 
ing principle  where  plaintiff  failed  to  establish  negligence  in  defend- 
ant; Street  v.  Norfolk  etc.  R.  R.  Co.,  101  Va.  750,  45  S.  E.  285,  apply- 
ing rule  where  employee  engaged  in  ** pinching'*  railroad  cars  on  pier 
stood  on  rail,  though  platform  provided  fpr  him  to  stand  on,  and  he 
had  been  repeatedly  warned  not  to  stand  on  rail;  Elliott  v.  Chicago 
etc.  Ry.  Co.,  150  U.  S.  246,  37  L.  Ed.  1070.  14  Sup.  Ct.  85,  Gowen  v. 
Harley,  56  Fed.  982,  6  C.  C.  A.  190,  Missouri  Pac.  Ry.  Co.  v.  Moseley, 
57  Fed.  923,  6  C.  C.  A.  641,  Kansas  City  etc.  R.  R.  Co.  v.  Cook,  66  Fed. 
123,  28  L.  R.  A.  187.  13  C.  C.  A.  364,  Southern  Pac.  Co.  v.  Johnson,  69 
Fed.  566,  16  C.  C.  A.  317,  Reynolds  v.  Great  Northern  Ry.  Co.,  69  Fed. 
810,  29  L.  R.  A.  697,  16  C.  C.  A.  435,  Pyle  v.  Clark,  75  Fed.  646  (af- 
firmed in  79  Fed.  747,  25  C.  C.  A.  190,  Claus  v.  Northern  S.  S.  Co.,  89 
Fed.  647,  32  C.  C.  A.  582,  Detroit  etc.  Oil  Co.  v.  Grable,  94  Fed.  82, 
36  C.  C.  A.  94,  and  Lewis  v.  Prien,  98  Wis.  90,  73  N.  W.  655,  all  follow- 
ing rule;  New  Orleans  etc.  R.  R.  Co.  v.  Thomas,  60  Fed.  382,  9  C.  C.  A. 
29,  and  Southern  Pac.  Co.  v.  Burke,  60  Fed.  715,  9  C.  C.  A.  229,  where 
evidence  is  conflicting,  contributory  negligence  is  for  the  jury  to  decide. 
Distinguished  in  Seaboard  Air  etc.  Ry.  Co.  v.  Koennecke,  239  U.  S. 
355,  60  L.  Ed.  327,  36  Sup.  Ct.  127,  holding  where  evidence  showed 
train  causing  injury  was  not  regular  one,  case  should  not  be  taken  from 
jury;  Wastl  v.  Montana  etc.  Ry.  Co.,  24  Mont.  171,  61  Pac.  13,  holding 
nonsuit  properly  denied  where  hostler  on  dark  night,  after  ordering 
plaintiff  to  turn  switch  without  customary  signal,  started  engine  to- 
ward switch  to  avoid  approaching  train  and  ran  over  plaintiff.     ' 

Withdrawal  of  unreasonable  testimony  from  consideration  of  jury. 
Note,  15  Ann.  Oas.  1192. 

Miscellaneous.     Cited  in  Cahill  v.  Chicago  etc.  Ry.  Co.,  74  Fed.  296, 
20  C.  C.  A.  184,  as  to  review  of  questions  not  considered  in  lower  court. 

145  U.  8.  421-127,  86  li.  Ed.  759.  12  Sap.  Ot.  884»  MELLEB  ▼.  AMMON. 
Supreme  Gonrt  f  oUows  State  decision  upholding  llqaor-Ucenae  ordinance. 
Approved  in  Warburton  v.  White,  176  U.  S.  496,  44  L.  Ed.  559.  20 
Sup.  Ct.  409,  applying  rule  in  sustaining  claim  to  community  property 
by  heirs  of  surviving  wife  under  Washington  decisions;  State  v.  Foun- 
tain, 6  Penne.  (Del.)  526,  69  Atl.  929,  upholding  local  option  law;  Web- 
ster v.  State,  110  Tenn.  505,  82  S.  W.  182,  holding  act  forbidding  sale 
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of  liqnors  within  certain  distance  of  schools  does  not  violate  Four- 
teenth Amendment. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  442. 

Contract  in  violation  of  statute  is  void.    Plaintiff  necessarily  relying 
upon  it,  cannot  recover. 

Approved  in  Garland  v.  Heckler,  233  Fed.  507,  holding  contract  made 
by  one  operating  under  fictitious  name  is  not  void;  In  re  Johnson ,  224 
Fed.  187,  holding  loan  given  on  furniture  of  saloon  was  separable  from 
loan  given  for  illegal  license;  Waskey  v.  Hammer,  223  U.  S.  94,  56 
L.  Ed.  364,  32  Sup.  Ct.  187,  holding  location  of  placer  claim  by  em- 
ployee of  government  is  void;  Holman  v.  Thomas,  171  Fed.  222,  hold- 
ing action  could  not  be  had  on  agreement  to  transfer  shares  of  stock 
void  for  want  of  consideration;  Coweta  Fertilizer  Co.  v.  Brown,  163 
Fed.  165,  89  C.  C.  A.  612,  holding  no  action  can  be  had  on  sale  of 
fertilizer  not  examined  by  commission;  A.  Booth  &  Co.  v.  Weigand,  30 
Utah,  139,  10  L.  R.  A.  (N.  S.)  698,  83  Pac.  735,  Groton  Bridge  &  Mfg. 
Co.  V.  American  Bridge  Co.,  151  Fed.  874,  877,  and  Dunlop  v.  Mercer, 
156  Fed.  554,  86  C.  C.  A.  435,  all  holding  contracts  made  by  foreign  cor- 
poration operating  without  license  fire  not  void;  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.,  156  Fed.  11,  84  C.  C.  A.  167,  holding  Colo- 
rado could  not  prohibit  interstate  contracts  of  New  Jersey  corporation; 
Baltimore  &  O.  R.  Co.  v.  Hamburger,  155  Fed.  852,  853,  holding  rail- 
road cannot  enjoin  transfer  of  tickets  where  same  are  not  declared 
nontransferable  in  schedule;  United  States  Rubber  Co.  v.  Butler  Bros. 
Shoe  Co.,  132  Fed.  399,  and  Booth  v.  Weigand,  28  Utah,  387,  79  Pac. 
573,  holding  foreign  corporation  not  having  complied  with  statutory  re- 
quirements for  doing  business  in  State  could  not  sue  on  contract  for 
goods  sold;  Ex  parte  Reaves,  121  Fed.  850,  holding  21  Stat.  3,  prohibit- 
ing enlistment  of  minors  in  navy  without  consent  of  parents,  gives 
minor  no  status  in  naval  service,  which  can  be  asserted  by  government 
to  punish  son  for  desertion;  City  Trust  etc.  Co.  v.  Glencove  Granite 
Co.,  113  Fed.  180,  51  C.  C.  A.  139,  applying  rule  in  sustaining  suffi- 
ciency of  affidavit  of  defense  in  action  on  surety,  on  bond  conditioned 
to  pay  judgment;  Diamond  Glue  Co.  v.  United  States  Glue  Co.,  103 
Fed.  839,  holding,  under  statute  prohibiting  foreign  corporation  from 
doing  business  without  filing  copy  of  charter,  and  making  any  contract 
void  unless  it  complied  with  statute,  where  corporation,  after  enact- 
ment of  statute  but  before  it  took  effect,  entered  into  contract,  statute 
was  good  defense  for  breach  of  contract;  Goldman  v.  (Joodrum,  77 
Ark.  582,  92  S.  W.-  866,  refusing  recovery  for  price  of  liquors  sold  with- 
out license;  Levinson  v.  Beas,  150  Cal.  193,  11  Ann.  Oaa.  661,  12 
L.  R.  A.  (N.  S.)  675,  88  Pac.  828,  holding  contracts  of  pawnbroker 
operating  without  license  are  void;  Small  Grain  Distilling  Co.  v.  Davis^ 
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U  6a.  App.  116,  74  S.  E.  898,  refusing  to  allow  recovery  on  whisky  sold 
in  violation  of  law;  Ellison  v.  Adams  Express  Co.,  245  111.  416,  L.  R.  A. 
1915A,  502,  92  N.  E.  280,  holding  shipper  refusing  to  give  value  of  goods 
eonld  not  recover  for  their  loss;  Douthart  v.  Congdon,  197  111.  354,  90 
Ahl  St.  Rep.  170,  64  N.  E.  349,  holding  under  city  ordinance  prohibit- 
ing brokers  from  doing  business  without  license,  note  given  broker  for 
services  rendered  when  broker  acted  without  license  is  void;  Bam- 
grover  v.  Pettigrew,  128  Iowa,  535,  104  N.  W.  904,  where  husband  had 
agreed  to  pay  certain  sum  for  procuring  evidence  of  wife's  infidelity 
and  obtaining  divorce,  there  can  be  no  recovery  even  on  quantum  mer- 
uit; Nelson  v.  Harrison  Co.,  126  Iowa,  445,  102  N.  W.  200,  county  war- 
rants issued  for  materials  purchased  by  supervisors  under  collusive 
contracts  void  and  cancellation  ordered;  Whitcomb  v.'  Boston  Dairy 
Co.,  218  Mass.  26,  105  N.  E.  555,  holding  defendant  in  action  for  price 
of  milk  sold  must  show  same  to  have  been  adulterated;  Cashin  v. 
Pliter,  168  Mich.  390,  Ann.  Oas.  191S0,  697.  134  N.  W.  483,  refusing  to 
allow  suit  on  contracts  made  by  partnership  operating  under  fictitious 
name;  International  Harvester  Co.  v.  Eaton  Circuit  Judge,  163  Mich. 
61,  Ann.  Gas.  1912A.  1022,  SO  L.  R.  A.  (N.  S.)  680,  127  N.  W.  698, 
holding  contracts  of  corporation  cannot  be  defeated  on  ground  that 
same  are  part  of  unlawful  combination;  United  Shoe  Machinery  Co.  v. 
Ramlose,  210  Mo.  654,  109  S.  W.  573,  holding  foreign  corporation  suinf 
on  contract  need  not  allege  compliance  with  statute;  Sawyer  v.  Sander- 
son, 113  Mo.  App.  245,  88  S.  W.  154,  contract  of  sale  of  license  and 
stock  in  trade  of  saloon  void  under  statute  forbidding  transfers  of 
lieense  and  recovery  on  note  given  therefor  refused;  Hart  v.  City 
Theatres  Co.,  215  N.  Y.  325,  109  N.  E.  498,  holding  lessee  cannot  be 
held  under  invalid  lease;  Perkins  v.  Allenberg,  2  Tenn.  Civ.  637,  hold- 
ing one  suing  for  intoxicating  liquors  must  show  he  had  license ;  Ameri- 
ean  Copying  Co.  v.  Eureka  Bazaar,  20  S.  D.  531,  537,  9  L.  R.  A. 
(W.  S.)  1176,  108  N.  W.  17,  19,  holding  foreign  corporation  must 
fomply  with  statute  before  being  allowed  to  sue;  Rowland  v.  Snyder, 
88  Wash.  153,  152  Pac.  690,  holding  where  sale  of  liquor  is  within 
legal  amount,  recovery  may  be  had;  Poling  v.  Board  of  Education  of 
Phillippi  District,  56  W.  Va.  256,  49  S.  E.  150,  contract  of  sale  of  goods 
to  board  of  education  by  one  who  was  member  void ;  dissenting  opinion 
m  Hanover  Nat.  Bank  v.  First  Nat.  Bank,  109  Fed.  435,  48  C.  C.  A. 
482,  majority  holding  where  national  bank  president  has  his  note 
discounted  by  another  national  bank  for  benefit  of  his  bank,  so 
as  to  evade  banking  laws,  bank  cannot  set  up  illegality  of  transac- 
tion as  defense;  Burck  v.  Taylor,  152  U.  S.  649,  88  L.  Ed.  584, 
14  Sup.  Ct.  701,  assignment  of  rights  under  contract,  contrary  to  terms 
of  instrument,  is  void;  Church  v.  Proctor,  66  Fed.  244,  13  C.  C.  A.  426, 
contract  to  deliver  fish  not  enforceable  when  shown  that  fish  falsely 
labeled  contrary  to  law;  McCanna  &  Eraser  Co.  v.  Citizens'  Trust  etc. 
Co.,  74  Fed.  598,  foreign  corporation  not  complying  with  law  permit- 
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ting  it  to  do  bnsiness  cannot  recover  on  agent's  bond;  East  St.  Louis 
etc.  Ry.  Co.  v.  Jarvis,  92  Fed.  744,  34  0.  C.  A.  639,  railroad  cannot  re- 
cover rentals  under  void  lease;  Bishop  v.  American  Preservers'  Co., 
157  ni.  317,  48  Ajbl  St.  Rep.  337,  41  N.  E.  776,  replevin  will  not  lie  by 
corporation  to  secure  property  from  seller  transferred  under  illegal 
agreement;  Ehrhardt  v.  Robertson,  78  Mo.  App.  408,  notes  given  to  for- 
eign corporation  not  complying  with  statute  are  void;  Short  v.  Bullion 
etc.  Min.  Co.,  20  Utah,  29,  45  L.  R.  A.  606,  57  Pac.  722,  employee  can- 
not waive  eight-hour  limitation,  and  cannot  recover  for  work  overtime; 
Isaacs  V.  Richmond,  90  Va.  31,  17  S.  E.  761,  holding  contract  void  as 
against  statute  cannot  be  legalized;  Bishop  v.  American  Preservers' 
Co.,  51  Fed.  274,  arguendo. 

Distinguished  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  548, 
46  L.  Ed.  685,  22  Sup.  Ct.  435,  holding  violation  of  Sherman  Anti-trust 
Act  by  formation  of  combination  in  restraint  of  trade  does  not  preclude 
company  thus  illegally  formed  from  recovering  on  collateral  contracts 
for  purchase  price  of  goods;  Iowa  etc.  Min.  Co.  v.  United  States  Fidel- 
ity etc.  Co.,  146  Fed.  440,  in  suit  by  foreign  corporation  on  fidelity 
bond,  fact  that  plaintiff  had  not  complied  with  requirements  of  law  to 
entitle  it  to  do  business  within  State  not  defense;  Stiewel  v.  Lally,  89 
Ark.  209,  115  S.  W.  1140,  holding  real  estate  broker  operating  without 
Rcense  may  sue  for  commission;  Ferguson-Hendrix  Co.  v.  Fidelity  etc. 
Co.,  79  Wash.  532,  533,  140  Pac.  701,  702,  holding  fact  that  commission 
broker  operating  without  license  would  not  bar  action  on  bond  given; 
Armour  &  Co.  v.  Jesmer,  76  Wash.  478,  136  Pac.  690,  holding  buyer  of 
butter  could  not  rescind  contract  on  ground  that  same  was  mislabeled; 
Fairly  v.  Wappoo  Mills,  44  S.  C.  253,  29  L.  R.  A.  225,  22  S.  E.  118, 
holding  brokers'  license  ordinance  not  declaring  unlicensed  business 
unlawful  does  not  affect  contract  of  unlicensed  broker. 

Contracts  which  cannot  be  ratified.      Note,  59  Am.  St.  Rep.  689. 

Recovery  of  price  of  liquors  sold  illegally  within  State.    Note,  7 
Ann.  Gas.  860. 

Validity  of  contracts  in  business,  transaction  of  which  is  misde- 
meanor.   Note,  12  L.  R.  A.  (N.  S.)  578,  622. 

Constitutionality  of  local  option  laws.    Note,  14  Ann.  Oas.  1002. 

Constitutionality    of   statutes   restricting    contracts    and    business. 
Note,  21  L.  R.  A.  798. 

145  U.  8.  428-434,  86  !•.  Ed.  762,  12  Sap.  Gt.  877,  BENSON  MIN.  ETG.  GO. 
v.  ALTA  MIN.  ETG.  GO. 

Local  appellate  Jndgment  exceeding  five  thousand  doliars  by  interest 
added  since  trial  Judgment,  Supreme  Goort  has  Jurisdiction. 

Approved  in  Schwyhart  v.  Barrett,  223  Mo.  504,  122  S.  W.  1051, 
holding  act  extending  jurisdiction  of  appellate  court  referred  to  juris- 
dictional amount  of  judgments  at  time  when  rendered. 
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Inclasion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  18  Ann.  Oas.  396. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Bep.  193. 

Under  Bevlaed  Statatea,  section  2324,  relocation  will  not  protect  title 
against  one  entering  and  paying  pnrchaae  price,  though  doing  no  suhse- 
<Iiient  aaaaggment  work. 

Approved  in  Willitt  v.  Baker,  133  Fed.  949,  in  suit  under  Rev.  Stats., 
§2326,  by  adverse  claimant  to  determine  right  to  mining  claim,  title  of 
each  party  is  in  question,  and  though  plaintiff's  case  fails,  defendant 
must  prove  assessment  work  to  obtain  decree;  South  End  Min.  Co.  v. 
Tinney,  22  Nev.  68,  35  Pac.  107,  dissenting  opinion,  following  rule; 
Horsky  v.  Moran,  21  Mont.  363,  53  Pac.  1070,  arguendo. 

Distinguished  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  27,  35  Pac. 
90,  holding  mine  may  be  relocated  if  first  applicant  fails  to  do  assess- 
ment work  without  obtaining  certificate  of  purchase. 

Bights  of  applicant  for  patent  of  mineral  land  under  final  receipt 
issued  on  void  application.    Note,  Ann.  Oas.  1912D,  1317. 

Relocation  of  mining  claim  as  abandoned  or  forfeited.    Note,  68 
Lu  E.  A.  835. 

Wlien  price  paid  or  entry  condltlona  perf ozmed,  equitable  title  and 
xlghtB  of  ownership  pass. 

Approved  in  Neilson  v.  Champagne  Min.  etc.  Co.,  119  Fed.  125,  55 
C.  C.  A.  576,  reaflBrming  rule;  United  States  v.  Detroit  Timber  etc.  Co., 
200  U.  S.  338,  50  L.  Ed.  506,  26  Sup.  Ct.  282,  lumber  company  which 
bought  timber  from  one  holding  receiver's  receipt  not  required  to  ac- 
count to  government  upon  original  entry  being  canceled  for  fraud; 
O'Connell  v.  Pinnacle  Gold  Mines  Co.,  131  Fed.  110,  mining  claims  on 
death  of  locator  passed  to  administrator  as  part  of  estate;  Fulkerson 
V.  Chisna  Min  etc.  Imp.  Co.,  122  Fed.  786,  58  C.  C.  A.  582,  holding, 
under  Alaska  Code,  §  475,  one  in  possession  of  mining  claim  in  Alaska, 
under  valid  location,  has  such  title  as  will  support  action  to  quiet  title 
against  adverse  claimant;  Teller  v.  United  States,  117  Fed.  581,  54 
C.  C.  A.  349,  holding  payment  of  purchase  price  vests  title  to  land,  in- 
eludii^  right  to  timber  cut,  as  of  date  of  application  to  purchase;  Tel- 
ler V.  United  States,  113  Fed.  280,  282,  51  C.  C.  A.  230,  holding  occu- 
pant of  mineral  claim  who  has  applied  for  patent  before  purchase  price 
is  paid  and  before  he  receives  certificate  has  no  right  to  cut  timber  on 
such  claim  with  intent  to  export  or  remove  same,  and  license  from  him 
to  so  cut  timber  gives  no  protection  to  licensee  as  against  government; 
Neilson  v.  Champagne  Min.  etc.  Co.,  Ill  Fed.  656,  holding,  after  entry 
of  mining  location  in  land  office,  relocation  of  premises  cannot  be  made 
by  another  so  long  as  that  entry  stands;  Olive  Land  etc.  Co.  v.  01m- 
stead,  103  Fed.  575,  holding  rights  of  one  selecting  lieu  lands,  under 
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Forest  Reserve  Act  of  June  4,  1897,  not  affected  by  fact  that  it  has 
surface  indications  of  oil  or  that  it  is  selected  with  view  to  its  possible 
value  as  oil  land,  where  no  oil  discovery  has  been  made  thereon;  Bat" 
terton  v.  Douglas  Min.  Co.,  20  Idaho,  765,  '766,  38  L.  R.  A.  (N.  S.)  1121, 
120  Pac.  828,  829,  holding  no  assessment  work  necessary  after  issuance 
of  receiver's  certificate  from  local  land  office;  Robson  v.  Commissioner 
of  State  Land  Office,  148  Mich.  17,  111  N.  W.  908,  upholding  right  of 
county  to  obtain  land  patents  issued  in  aid  of  road  work;  McAllister  v. 
Hutchison,  12  N.  M.  115,  75  Pac.  42,  holding  locator  of  claim  has  no 
interest  after  conveyance,  that  community  interest  of  wife  attaches; 
Gourley  v.  Countryman,  18  Okl.  232,  90  Pac.  431,  holding  issuance  of 
certificate  by  receiver  conveys  only  equitable  title;  Bash  v.  Cascade 
Min.  Co.,  29  Wash.  53,  54,  69  Pac.  403,  holding  where  vendor  of  mining 
claim,  who  has  entered,  paid  price,  and  obtained  certificate  of  purchase 
from  government,  tenders  deed  in  pursuance  of  contract  of  sale,  vendee 
cannot  refuse  deed  and  rescind  contract  because  vendor  has  not  ob- 
tained patent ;  Black  v.  Elkhorn  Min.  Co.,  163  U.  S.  451,  41  L.  Ed.  223, 
16  Sup.  Ct.  1103,  locator  not  paying  purchase  money  has  not  such  in- 
terest as  to  sustain  dower  claim  against  husband's  grantee;  Pioneer 
Land  Co.  v.  Maddux,  109  Cal.  641,  50  Am.  St  Rep.  72,  42  Pac.  297, 
applying  principle  to  purchase  of  swamp-land  from  State;  Stimson 
Land  Co.  v.  Rawson,  62  Fed.  429,  arguendo. 

Distinguished  in  McAllister  v.  Hutchison,  12  N.  M.  115,  75  Pac.  42, 
mining  locator  who  had  conveyed  and  abandoned  claim  had  no  such 
interests  therein  that  his  wife's  right  of  dower  attached. 

Delay  of  land  office  In  isBoing  patent  cannot  Injariooflly  affect  purchaser 
of  <datm. 

Approved  in  Cassidy  v.  Silver  King  Coalition  Mines  Co.,  199  Fed. 
102,  117  C.  C.  A.  640,  holding  issuance  of  patent  legalizes  previous  con- 
veyance; Cranes  Gulch  Min.  Co.  v.  Scherrer,  134  Cal.  353,  66  Pac.  488, 
holding  certificate  of  purchase  of  placer  mining  claim,  issued  under 
Placer  Act  of  1870,  conferred  on  purchaser  vested  right  to  patent  which 
was  not  subject  to  section  11  of  General  Mining  Act  of  1872,  so  that 
reservation  in  patent  for  such  claim,  issued  after  passage  of  latter  act, 
of  all  known  lodes,  was  void;  Blakeley  v.  Kingsbury,  6  Cal.  App.  713, 
93  Pac.  132,  holding  applicant  for  swamp-lands  must  ask  for  ccii;ificate 
before  commencement  of  contest;  Murray  v.  Montana  etc.  Mfg.  Co.,  25 
Mont.  22,  63  Pac.  721,  holding,  in  ejectment  to  recover  mining  claim  pat- 
tented  to  plaintiff,  defendant  may  show  that  he  had  purchased  prior 
claim  thereto,  but  that  his  vendor  had  wrongfully  relinquished  claim  to 
government,  which  enabled  plaintiff  to  obtain  patent;  Murray  v.  Pol- 
glase,  23  Mont.  421, 59  Pac.  444,  holding  where  receiver's  receipt  showing 
that  entryman  of  mining  claim  is  entitled  to  patent,  is  subsequently 
annulled  for  fraud  in  obtaining  it,  and  entryman  has  failed  to  do  an- 
nual work,  claim  is  subject  to  relocation;  Last  Chance  Min.  Co.  v.  Tyler 
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Min.  Co.,  61  Fed.  562,  9  C.  C.  A.  613,  holding  validity  of  register's  cer- 
tificate not  affeeted  by  delay  in  issuing  patent  pending  resnrvey. 

Treipaaser  raed  for  Taliie  of  mtuerals  cxtractod  from  miiie  cannot 
offset  eost  of  milling  them. 

Approved  in  Stratton's  Independence  ▼.  Howbert,  231  U.  S.  421,  58 
L  Ed.  295,  34  Sup.  Ct.  136,  holding  excise  tax  on  mining  company 
based  on  net  income  from  ore  produced;  St.  Louis  etc.  Lumber  Co.  v. 
United  States,  177  Fed.  181,  100  C.  C.  A.  640,  holding  one  willfully  re- 
moving timber  from  land  is  liable  for  its  value  in  improved  state; 
Backer  v.  Penn  Lubricating  Co.,  162  Fed.  631,  89  C.  C.  A.  419,  holding 
good  faith  shown  in  entry  under  void  lease  may  affect  damages  recov- 
erable; United  States  v.  McKee,  128  Fed.  1004,  holding  where  defend- 
ants took  bark  from  trees  on  public  land  under  misapprehension  as  to 
tme  boundary  of  township,  they  were  liable  only  for  stumpage  value 
of  bark;  Sweeney  v.  Hanley,  126  Fed.  103,  61  C.  C.  A.  153,  holding 
where  majority  owner  of  mine  excludes  cotenant  and  is  working  mine 
ftod  retaining  proceeds  under  claim  of  sole  ownership  under  deed  ob- 
tained by  fraud,  he  is  liable  for  gross  value  at  mine  of  cotenant 's  share 
of  ore  produced  without  deduction  for  cost  of  mining;  Powers  v.  United 
States,  119  Fed.  567,  56  C.  C.  A.  128,  holding  one  wrongrfuUy  cutting- 
timber  from  public  mineral  lands,  which  he  converted  into  lumber  and 
^W  for  purposes  permitted  by  Comp.  Stats.  1901,  p.  1528,  not  liable  for 
added  value  of  timber  due  to  his  labor,  merely  for  failure  to  keep 
record  required  by  land  office  where  he  acted  in  good  faith;  United 
States  V.  Homestake  Min.  Co.,  117  Fed.  482,  54  C.  C.  A.  303,  applying 
principle  where  timber  wrongfully  cut  from  public  lands;   Gentry  v. 
United  States^  101  Fed.  54,  41  C.  C.  A.  185,  holding,  in  conversion  by 
government  for  timber  alleged  to  have  been  wrongfully  cut  from  public 
land,  where  defendant  justifies  under  belief  that  he  was  exercising  law- 
ful right  under  20  Stat.  88,  liability  is  limited  to  timber  in  its  original 
place;  Golden  Reward  Min.  Co.  v.  Buxton  Min.  Co.,  97  Fed.  422,  38 
C.  C.  A.  228,  holding  Dak.  Comp.  Laws  1887,  §  4603,  fixing  damages  re- 
coverable for  conversion  of  personalty,  governs  in  actions  in  Federal 
courts  in  that  State  for  trespass  to  mining  claim,  where  only  damage 
litigated  is  value  of  ore  converted;  Sandy  River  Cannel  Coal  Co.  v. 
White  House  Cannel  Coal  Co.,  125  Ky.  286,  101  S.  W.  320,  holding  one 
removing  coal  under  bona  fide  assertion  of  ownership  is  liable  only  for 

reasonable  royalties;  Durant  Min.  Co.  v.  Percy  etc.  Min.  Co.,  93  Fed. 

167,  35  C.  C.  A.  252  and  St.  Claire  v.  Cash  Gold-Min.  etc.  Co.,  9  Colo. 

App.  242,  47  Pac.  468,  both  following  rule;  United  States  y.  Mock,  149 

U.  S.  277,  37  Lu  Ed.  784,  13  Sup.  Ct.  850,  arguendo. 
Distinguished  in  Guffey  v.  Smith,  237  U.  S.  119,  59  L.  Ed.  866,  35  Sup. 

Ct.  526,  holding  where  company  was  operating  in  ignorance  of  prior 

lease,  improvements  made  should  be  deducted  in  suit  for  accounting. 
Measure  of  damages  for  wrongful  working  of  mine.    Note,  8  Ann. 
Oaa.  44. 
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When  light  to  patent  exists,  thlid  parties  can  acanlre  no  lights  from 
the  government. 

Approved  in  Horsky  v.  Moran,  21  Mont.  361,  53  Pac.  1069,  following 
rule. 

145  U.  8.  486-444,  36  li.  Ed.  766,  12  Sop.  Ct.  960,  KI88AM  ▼.  ANDEBSON. 

Naticmal  bank  officers  are  dtiargeable  with  notice  of  state  of  account 
with  correspondent,  and  for  loss  thereby. 

Approved  in  Armstrong  v.  Chemiisal  Nat.  Bank,  83  Fed.  575,  27 
C.  0.  A.  601,  negligence  of  bank  employee  in  ascertaining  condition  of 
accounts  char]gcable  to  directors;  Fifth  Nat.  Bank  v.  Iron  City  Nat. 
Bank,  92  Tex.  439,  49  S.  W.  368,  holding,  under  similar  facts, 
one  year's  silence  as  plea  of  estoppel  is  question  for  jury. 

Liability  of  bank,  other  depositary,  or  drawee  for  applying  fidu- 
ciary's dex)08it  on  own  debt.    Note,  52  L.  B»  A.  794. 

145  U.  a  444-463,  96  L.  Ed.  768,  12  Bnp.  Ct.  985,  SHAW  ▼.  QUINCnr  MIK. 
CO. 

Judiciary  Act,  prohibiting  suit  against  'Inhabitant"  of  United  States, 
except  where  resident,  means  citisen. 

Approved  in  Hammerstein  v.  Lyne,  200  Fed.  172,  holding  one  taking 
up  residence  in  London  does  not  necessarily  expatriate  herself;  Miller 
v.  New  York  etc.  B.  Co.,  147  Fed.  772,  alien  resident  could  not  bring 
action  in  Federal  court  of  his  district  against  foreign  corporation; 
Weed  V,  Centre  etc.  R.  Co.,  132  Fed.  152,  striking  out  service  of  sum- 
mons on  ground  defendant  corporation  had  filed  its  certificate  desig- 
nating its  office  and  place  of  business  in  another  district  of  the  State; 
Gale  V.  Southern  Bldg.  etc.  Assn.,  117  Fed.  734,  holding  bill  alleging 
that  complainant  is  resident  of  or  lives  at  certain  place,  does  not  state 
his  citizenship^  necessary  to  give  Federal  court  jurisdiction;  State  v. 
Snyder,  182  Mo.  502,  66  L.  B.  A.  490,  82  S.  W.  24,  indictment  alleging 
that  defendant  had  not  been  ''an  inhabitant  of  or  usually  resident 
within  State"  subsequent  to  the  act  does  not  state  alternative;  Bicycle 
Stcpladder  Co.  v.  Gordon,  57  Fed.  530,  following  rule;  Galveston  etc. 
By.  Co.  V.  Gonzales,  151  U.  S.  501,  88  L.  Ed.  250,  14  Sup.  Ct.  403  (see 
dissenting  opinion  in  151  U.  S.  519,  38  L.  Ed.  267,  14  Sup  Ct.  410),  and 
Bust  V.  United  Water- Works  Co.,  70  Fed.  137,  17  C.  C.  A.  16,  corpora- 
tion cannot,  without  its  consent,  be  sued  in  Federal  court  of  another 
State,  except  by  citizen  of  that  State;  In  re  Hohorst,  150  U.  S.  661, 
37  L.  Ed.  1214,  14  Sup.  Ct.  224,  arguendo. 

Act  of  1868y  specif^ring  district  for  bringing  suit  applied  to  States 
having  more  than  one,  and  was  restrictive. 

Approved  in  Goddard  v.  Mailler,  80  Fed.  422,  and  Miller  v.  Pennsyl- 
vania B.  Co.,  91  Fed.  299,  both  following  rule. 
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Distinguished  in  Van  Patten  v.  Chicago  etc.  R.  Co.,  74  Fed.  984,  Fed- 
eral court  has  jurisdiction  over  eases  arising  under  Interstate  Commerce 
Act;  Goddard  v.  Mailler,  80  Fed.  423,  holding  Rev.  Stats.,  §  740,  not 
repealed  hy  Judiciary  Acts  of  1876  and  1877-88. 

Act  of  1887,  pennittlng  suit  In  district  wliere  either  party  resides,  was 
limitation  on  circuit  Jurisdictioii. 

Approved  in  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  R.  Co.,  215 
U.  S.  509,  54  L.  Ed.  304,  30  Sup.  Ct.  184,  holding  suit  by  shippers  to 
restrain  interstate  rates  of  carriers  must  be  instituted  in  district  of  one 
of  parties;  Ex  parte  Wisner,  203  U.  S.  458,  51  L.  Ed.  267,  27  Sup.  Ct. 
150,  holding  suit,  not  within  jurisdiction  of  Federal  courts,  cannot  be 
removed  to  same;  O'Connor  v.  Texas,  202  U.  S.  507,  50  L.  Ed.  1126,  26 
Sup.  Ct.  726,  subsection  1  of  section  639,  Revised  Statutes  of  United 
States,  repealed  by  act  of  March  3, 1887,  so  that  thereafter  an  alien  be- 
ing  sued  in  Texas  could  not  remove  case  to  Federal  courts;  City  of  Mem- 
phis V.  Board  of  Directors  of  St.  Francis  Levee  District,  228  Fed.  804, 
holding  city  of  Memphis  could  not  sue  Arkansas  levee  board  in  State 
of  Tennessee;  Park  Square  Automobile  Station  v.  American  Locomotive 
Co.,  222  Fed.  988,  holding  suit  instituted  in  court  of  State  in  which 
neither  of  parties  are  residents  is  removable  to  Fe.deral  district  of  one 
of  parties ;  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  218  Fed. 
92,  94,  holding  nonresident  may  remove  cause  although  it  could  not 
be  originally  brought  in  district  to  which  it  is  removed;  United  States 
V.  Gronich,  211  Fed.  550,  holding  Federal  court  in  district  in  which 
person  is  incarcerated  has  no  jurisdiction  to  cancel  certicate  of  nat- 
uralization; Vestal  V.  Ducktown  Sulphur  etc.  Co.,  210  Fed.  376,  holding 
suit  against  alien  defendant  may  be  brought  in  any  district  where  he 
can  be  served;  Shade  v.  Northern  Pac.  Ry.  Co.,  206  Fed.  355,  holding 
Federal  jurisdiction  must  appear  affirmatively  from  record;  Woerlicide 
V.  H.  W.  Johns-Manville  Co.,  199  Fed.  536,  holding  fact  that  Federal 
court  has  jurisdiction  of  suit  for  infringement  of  patent  does  not  give 
it    ancillary   jurisdiction   of   separate   action   for   unfair   competition; 
Smellie  v.  Southern  Pac.  Co.,  197  Fed.  645,  646,  holding  alien  suing  in 
district  other  than  that  of  defendant's  residence  cannot  object  to  re- 
moval; McEldowney  v.  Card,  193  Fed.  480,  holding  defendant  cannot 
waive  objection  to  Federal  jurisdiction;  Bogue  v.  Chicago  etc.  R.  Co., 
193  Fed.  731,  holding  plaintiff  may  institute  action  and  recover  judg- 
ment in   district   in  which   neither  resides,  unless   defendant  objects; 
Consolidated  Rubber  Tire  Co.  v.  Ferguson,  183  Fed.  758,  106  C.  C.  A. 
330,  holding  assignee  cannot  sue  in  Federal  court  unless  his  assignor 
coald  have  done  so;  Shawnee  Nat.  Bank  v.  Missouri  etc.  Ry.  Co.,  175 
Fed.    461,    holding    where    both    parties    are    nonresidents,    cause    is 
not  removable  without  plaintiff's  consent;  Barlow  v.  Chicago  &  N.  W. 
Ry.  Co.,  172  Fed.  516,  518,  holding  action  brought  by  nonresident  alien 
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is  removable  by  defendant;  Carp  ▼.  Queen  Ins.  Co.,  168  Fed.  784,  hold- 
ing where  consent  of  certain  nonresident  defendants  was  necessary  to 
snit  in  Federal  court,  joint  action  brought  against  them  was  not  remov- 
able; Willingham  v.  Swift  &  Co.,  165  Fed.  224,  holding  one  moving  to 
place  for  purpose  of  employment  does  not  become  citizen  thereof; 
Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs.  Assn.,  165  Fed. 
12,  91  C.  C.  A.  39,  holding  suit  to  restrain  enforcement  of  interstate 
rates  by  carriers  may  be  instituted  in  any  district  where  defendant  may 
be  found;  Barlow  v.  Chicago  etc.  Ry.  Co.,  164  Fed.  768,  holding  de- 
fendant cannot  object  to  jurisdiction  of  Federal  court  after  once  seek- 
ing removal;  Shanberg  v.  Fidelity  &  Casualty  Co.,  158  Fed.  3, 19  L.  R.  A. 
(N.  S.)  1206,  85  C.  C.  A.  343,  holding  parties  to  action  may  consent  to 
jurisdiction;  McClelland  v.  McKane,  154  Fed.  165,  holding  Federal 
court  has  no  jurisdiction  of  suit  between  citizen  of  State  and  citizen 
of  territory;  Corwin  Mfg.  Co.  v.  Henrici  Washer  Co.,  151  Fed.  938, 
holding  general  appearance  after  removal  is  waiver  of  want  of  juris- 
diction; Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  130  Fed. 
791,  condemnation  proceedings  against  foreign  corporation  could  be 
removed  by  it  to  Federal  courts;  Foulk  v.  Gray,  120  Fed.  157,  163, 
holding  where  suit  brought  in  court  of  State  where  neither  party  re- 
sides, and  defendant  files  petition  for  removal  to  Federal  court,  he 
cannot  thereafter  object  to  Federal  court's  jurisdiction;  Lengel  v. 
American  Smelting  etc.  Co.,  110  Fed.  20,  holding  ^stockholder,  who  is 
citizen  and  resident  of  Pennsylvania,  cannot  sue  in  Federal  court  in 
New  Jersey  a  New  Jersey  corporation,  and  its  directors  and  third  par- 
ties who  are  citizens  of  another  State;  Whitworth  v.  Illinois  Cent.  R. 
Co.,  107  Fed.  558,  holding  plaintiff,  after  removal,  is  not  entitled  to 
have  cause  remanded  on  ground  of  lack  of  jurisdiction  of  Circuit  Court, 
in  that  neither  plaintiff  nor  defendant  was  resident  of  State  in  which 
suit  was  brought;  Bowers  v.  Atlantic  G.  &  P.  Co.,  104  Fed.  889,  hold- 
ing infringement  suit  cannot  be  maintained  against  individual  who  is 
not  alleged  to  have  infringed  except  in  ofiicial  capacity  as  ofiicer  of  cor- 
poration charged  to  have  committed  the  infringement,  and  which  is  not 
shown  to  be  insolvent;  Wahl  v.  Franz,  100  Fed.  683,  40  C.  C.  A.  638, 
holding,  under  Arkansas  statute  providing  that  on  appeal  from  probate 
decree  admitting  will  to  probate  cause  shall  be  tried  de  novo  in  State 
Circuit  Court,  proceeding  in  latter  court  is  not  suit  of  civil  nature  at  law 
or  in  equity  within  Judiciary  Act  1888,  §§1,  2;  Pennsylvania  Co.  v.  Lee- 
man,  160  Ind.  21,  66  N.  E.  50,  holding,  under  U.  S.  Comp.  Stats.  1901, 
p.  510,  providing  that  defendant  desiring  removal  must  file  petition  at 
or  before  he  is  required  to  answer  or  plead  in  State  court,  plea  in 
abatement  is  an  answer;  Thompson  v.  Southern  Ry.  Co.,  130  N.  C.  142, 
41  S.  E.  9,  holding,  in  removal  petition,  it  is  not  sufficient  to  liUege  that 
petitioner  is  corporation  originally  created  under  laws  of  another 
State;  dissenting  opinion  in  Matter  of  Moore,  209  U.  S.  509,  14  AniL 
0^.  1164,  52  L.  Ed.  912,  28  Sup.  Ct.  585,  706,  majority  holding  consent 
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of  parties  is  waiver  of  want  of  jurisdiction;  Sonthem  Pac.  Co.  v.  Den- 
ton, 146  U.  S.  205,  86  L.  Ed.  944,  13  Sap.  Ct.  45,  Evansville  Courier  Co. 
▼.  United  Press,  74  Fed.  919,  and  Fairbank  v.  Cincinnati  etc.  Ry.  Co., 
54  Fed.  422,  4  C.  C.  A.  403,  all  following  rule;  Empire  Coal  Co. 
V.  Empire  Min.  Co.,  150  U.  S.  163,  37  L.  Ed.  1089,  14  Sup.  Ct.  68,  hold- 
ing,  if  parties  not  citizens  of  different  States,  there  is  lack  of  jurisdii;- 
tion  which  cannot  be  waived;  Martin  v.  Baltimore  etc.  R.  R.  Co.,  151 
U.  S.  687,  88  L.  Ed.  816,  14  Sup.  Ct.  538,  and  Tennessee  v.  Union  & 
Planters'  Bank,  152  U.  S.  462,  88  L.  Ed.  614,  14  Sup.  Ct.  657,  bill  must 
state  jurisdictional  facts;  Wabash  etc.  Ry.  Co.  v.  Brow,  164  U.  S.  277, 
41  Ii.  Ed.  434,  17  Sup.  Ct.  127,  petition  for  removal  of  cause  to  Federal 
court  no  bar  to  dismissal  afterward  for  lack  of  jurisdiction;  Southern 
Exp.  Co.  V.  Todd,  56  Fed.  106,  5  C.  C.  A.  432,  objection  to  jurisdiction 
on  account  of  diversity  of  citizenship  is  only  personal  privilege  waived 
by  general  appearance;  In  re  Cilley,  58  Fed.  980,  right  of  removal  be- 
cause of  diverse  citizenship,  limited  to  civil  suits  at  law  or  in  equity; 
Dinzy  v.  Illinois  Cent.  R.  R.  Co.,  61  Fed.  51,  Federal  court  has  juris- 
diction where  summons  served  on  agent  of  foreign  corporation  pursuant 
to  statute;  Gregory  v.  Pike,  67  Fed.  847,  15  C.  C.  A.  33,  jurisdiction 
otherwise  sufficient,  lack  of  residence  may  be  waived;  Wise  v.  Nixon, 
78  Fed.  204,  mere  construction  of  Federal  Constitution  does  not  give 
Federal  courts  jurisdiction;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed. 
356,  Circuit  Court  has  no  jurisdiction  of  suit  between  State  and  corpo- 
ration of  another  State;  Koshland  v.  National  Ins.  Co.,  31  Or.  220,  49 
Pac.  849,  foreign  corporation  doing  business  in  State  in  compliance 
with  prerequisite  conditions  imposed  by  law  is  not  citizen  of  that 
State;  State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C.  432,  23  S.  E.  371,  juris- 
dictional facts  must  appear  in  complaint  to  remove  cause  from  State  to 
Federal  courts;  dissenting  opinion  in  Galveston  etc.  Ry.  Co.  v.  Gon- 
zales, 151  U.  S.  513,  88  L.  Ed.  254,  14  Sup.  Ct.  407,  majority  holding 
railroad  having  principal  place  of  business  in  one  district  of  State  is 
not  inhabitant  of  another  district  in  which  it  maintains  depots;  Sher- 
wood V.  Newport  News  &  M.  V.  Co.,  55  Fed.  5,  arguendo. 

Distinguished  in  Matter  of  Moore,  209  U.  S.  503,  14  Ann.  Oaa.  1164, 
52  L.  Ed.  910,  28  Sup.  Ct  585,  706,  holding  consent  of  parties  is  waiver 
of  objection  to  want  of  jurisdiction;  Ladew  v.  Tennessee  Copper  Co., 
179  Fed.  248,  and  Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  179  Fed.  559„ 
both  holding  action  of  ejectment  can  only  be  instituted  in  district 
where  land  situated;  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  450,  where 
one  foreign  corporation  sued  another  foreign  corporation  in  State 
court,  defendant  may  remove  case  to  Federal  courts  of  that  State;  Illi- 
nois etc;  R.  R.  Co.  V.  Whitworth,  115  Ky.  289,  73  S.  W.  767,  suit  be- 
tween citizens  of  different  States  could  be  removed  though  neither 
party  a  resident  of  the  State;  dissenting  opinion  in  Macon  Grocery  Co. 
V.  Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S.  512,  64  L  Ed.  306,  30  Sup. 
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Ct.  184,  majority  holding  suit  by  shippers  to  restrain  interstate  rates 

of  carriers  must  be  instituted  in  district  of  residence  of  one  of  the 

parties. 

I 

j        Cozporatloa'B  domicile,  home,  residence  and  dtUeiiship  must  be  in  State 

of  incorporation. 

Approved  in  Thomas  v.  South  Butte  Min.  Co.,  230  Fed.  969,  970, 
holding  allegation  that  corporation  is  resident  of  another  State  is  suffi- 
cient; De  Biasi  v.  Normandy  Water  Co.,  228  Fed.  236,  and  Chicago  etc. 
Ry.  Co.  V.  Stephens,  ,218  Fed.  539,  134  C.  C.  A.  263,  both  holding  peti- 
tion must  allege  corporation  was  ''organized  and  existing  under  laws*' 
of  certain  State ;  United  States  v.  New  York  etc.  S.  S.  Co.,  216  Fed.  63, 
132  C.  C.  A.  305,  holding  corporation  organized  under  laws  of  forei^^n 
country  is  citizen  of  such  country;  Wells  v.  Russellville  Anthracite 
Coal  Min. 'Co.,  206  Fed.  531,  holding  averment  in  petition  that  corpora- 
tion is  ''citizen  and  resident"  of  certain  State  is  insufficient;  Wylie 
Permanent  Camping  Co.  v.  Lynch,  195  Fed.  397,  115  C.  C.  A.  288,  hold- 
ing process  of  foreign  corporation  may  be  served  on  State  auditor; 
L.  G.  McKnight  &  Son  Co.  v.  Cramer  Furniture  Co.,  189  Fed.  49,  110 
C.   C.   A.    612,   holding   Federal   court   has   no   jurisdiction   over   suit 
brought  by  corporation  of  another  State  against  citizen  of  third  State; 
Harding  v.  Standard  Oil  Co.,  182  Fed.  424,  holding  allegation  of  resi- 
dence is  not  allegation  of  citizenship;  Hagstoz  v.  Mutual  Life  Ins.  Co., 
179  Fed.  571,  holding  foreign  corporation,  by  designating  officer  for  ser- 
vice of  process  does  not  waive  right  to  be  sued  in  its  own  district; 
Ware-Kramer  Tobacco  Co.   v.  American   Tobacco   Co.,  178  Fed.   120, 
holding  action  against  corporation  for  tort  can  only  be  instituted  in 
State  where  it  is  incorporated;  Peale  v.  Marian  Coal  Co.,  172  Fed.  640, 
holding  fact  that  Delaware  corporation  maintained  place  of  business  in 
Pennsylvania  would  not  give  it  domicile  there;  Imperial  Colliery  Co.  v. 
Chesapeake  etc.  Ry.  Co.,  171  Fed.  589,  and  Memphis  Cotton  Oil  Co.  v. 
Illinois  Cent.  R.  Co.,  164  Fed.  292,  both  holding  suit  against  railroad 
under  Interstate  Commerce  Act  must  be  instituted  in  district  where 
defendant  incorporated;  Firestone  Tire  &  R.  Co.  v.  Vehicle  Equipment 
Co.,  155  Fed.  678,  holding  where  State  has  two  Federal  districts,  cor- 
poration is  citizen  of  district  where  it  has  principal  place  of  business; 
Baumgarten  v.  Alliance  Assur.  Co.,  153  Fed.  302,  holding  alien  insur- 
ance company  nonresident  of  California;  Ladd  Metals  Co.  v.  American 
Min.  Co.,  152  Fed.  1009,  holding  corporation  not  amenable  to  process  in 
State  other  than  one  of  its  creation  unless  it  is  doing  business  in  said 
State;  Lee  v.  Atlantic  etc.  R.  Co.,  150  Fed.  800,  allegation  that  a  corpo- 
ration was  organized  under  laws  of  another  State  sufficient  allegation 
that  it  was  citizen  of  another  State;  In  re  Mathews  Consol.  Slate  Co., 
144  Fed.  729,  corporation  of  another  State  not  resident  within  meaning 
of  Bankruptcy  Act  of  July  1,  1898,  so  as  to  give  jurisdiction  over  it  to 
court  of  bankruptcy;  United  States  v.  Northern  Pac.  R.  Co.,  134  Fed. 
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718^  67  C.  C.  A.  269,  dismissing  suit  as  to  foreign  corporation  defend- 
ant; Stockwell  V.  Boston  etc.  R.  Co.,  131  Fed.  153,  allegation  that 
plaintiff  was  "of  Brattleboro,  in  the  county  of  Windham  and  State  of 
Vermont,"  insufficient  to  show  citizenship;  Olson  v.  Buffalo  etc.  Min. 
Co.,  130  Fed.  1017,  in  suit  against  foreign  corporation  for  personal  in- 
juries received  in  another  State,  service  on  designated  resident  agent 
of  corporation  to  receive  process  will  not  give  jurisdiction;  Roberts  v. 
Pacific  etc.  R.  &  Nav.  Co.,  121  Fed.  790,  58  C.  C.  A.  61,  and  Roberts  v. 
Pacific  etc.  Co.,  104  Fed.  579,  both  holding  allegation  in  removal  peti- 
tion that  petitioner  is  foreign  corporation  is  sufficient  allegation  that 
it  was  citizen  of  such  country  at  time  action  commenced;   Eddy   v. 
Casas,  118  Fed.  365,  holding  suit  by  citizen  against  alien  residing  in 
State  where  suit  brought,  not  removable  by  defendant  on  ground  of 
alienage  under  25  Stat.  434;  Gale  v.  Southern  Bldg.  etc.  Assn.,  117  Fed. 
734,  holding,  under  24  Stat.  552,  restricting  districts  in  which  personal 
transitory  action  may  be  brought,  suit  may  be  maintained  against  for- 
eign  corporation  in   district  of  plaintiff's   residence  where   there   has 
been  service  on  corporation's  agent  appointed  under  Va.  Code,  §  1104; 
United  States  v.  S.  P.  Shotter  Co.,  110  Fed.  2,  3,  holding  corporation  of 
one  State  is  not,  for  purpose  of  Federal  jurisdiction  under  act  of  1887, 
as  amended  in  1888,  an  inhabitant  or  resident  of  another  State  in  which 
it  has  usual  place  of  business;. Shaw  v.  American  Tobacco  Co.,  108  Fed. 
844,  48  C.  C.  A.  68,  holding,  under  29  Stat.  695;  suit  for  infringement! 
of  patent  can  be  maintained  only  in  district  of  which  defendant  is  an. 
inhabitant,  or  where  he  has  committed  act  of  infringement  and  has  reg- 
ular place  of  business ;  Piatt  v.  Massachusetts  Real  Estate  Co.,  103  Fed. 
707,  holding  compliance  by  corporation  with  statute  of  another  State, 
as  condition  of  doing  business  therein,  to  appoint  attorney  upon  whom 
all  process  may  be  served,  is  not  consent  to  suit  in  Federal  court  of 
that  district  by  plaintiff  resident  of  another  district;  Eldred  v.  Ameri- 
can Palace  Car  Co.,  103  Fed.  211,  holding  jurisdiction  of  defendant 
corporation,  not  resident  in  district  where  suit  brought,  not  acquired 
by  service  on  resident  director  when  not  alleged  that  property  in  con- 
troversy was  within  district;  Howard  v.  Gold  Reefs  of  Georgia,  102 
Fed.  657,  holding  where  pleadings  of  plaintiff  show  that  defendant  is 
foreign  corporation,  fact  that  it  is  nonresident  of  State  need  not  be 
alleged  in  petition  for  removal;  New  York  Life  Ins.  Co.  v.  Pike,  51 
Colo.  243,  117  Pac.  901,  holding  foreign  corporation  may  be  sued  in 
county  designated  in  complaint  even  though  its  principal  place  of  busi- 
ness is  situated  elsewhere;  Barbour  v.  Paige  Hotel  Co.,  2  App.  D.  C. 
179,  184,  185,  holding  foreign  corporation  subject  to  attachment  as  non- 
resident;  Jennings  v.  Idaho  Ry.  etc.  Co.,  26  Idaho,  710,  Aim.  Gas. 
1916E,  359.  L.  R.  A.  1915D.  115,  146  Pac.  103,  holding  foreign  corpo- 
ration authorized-  to  do  business  in  State  is  not  exempt  from  attach- 
ment as  being  nonresident;  Ham  v.  Booth,  72  Kan.  431,  83  Pac.  25, 
recital  in  tax  deed  that  assignee  of  certificate  of  sale  was  corporation 
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oiganized  and  existing  under  the  laws  of  a  designated  State  sufficiently 
gives  residence  of  assignee;  Williams  v.  Metropolitan  etc.  Ry.  Co.,  68 
Kan.  22,  64  L.  R.  A.  794,  74  Pac.  602,  foreign  corporation  cannot  avail 
itself  of  statute  of  limitations  which  provided  it  should  not  run  against 
a  person  "out  of  the  State";  John  P.  Squire  &  Co.  v.  City  of  Portland, 
106  Me.  236,  20  Ann.  Gas.  603,  30  L.  R.  A.  (N.  S.)  576,  76  Atl.  680, 
holding  foreign  corporation  may  appeal  from  assessor's  refusal  to  abate 
taxes ;  Hale  v.  St.  Louis  etc.  R.  Co.,  39  Okl.  195,  Ann.  Caa.  1915D,  907, 
L.  R.  A.  19150,  544,  134  Pac.  950,  holding  foreign  corporation  refusing 
to  comply  with  laws  of  State  cannot  avail  itself  of  statute  of  limita^ 
tions;  Wilson  v.  Southern  Ry.  Co.,  64  S.  C.  168,  36  S.  E.  703,  holding 
foreign  railroad  doing  business  in  this  State  as  domestic  corporation 
under  22  Stat.  114,  may  remove  suit  brought  by  citizen  of  this  State; 
dissenting  opinion  in  Lehigh  Valley  Coal  Co.  v.  Tensavage,  218  Fed.  555, 
134  C.  C.  A.  275,  majority  holding  corporation  defendant  pleading  to 
merits  after  determining  plaintiff  to  be  an  alien  thereby  consents  to  juris- 
diction ;  St.  Louis  etc.  R.  Co.  v.  Pacific  Ry  Co.,  52  Fed.  772,  Shattuck  v. 
North  British  etc.  Ins.  Co.,  58  Fed.  611,  7  C.  C.  A.  386,  Donnelly  v. 
United  States  Cordage  Co.,  66  Fed.  615,  and  Marks  v.  Marks,  75  Fed. 
325,  following  rule;  Averill  v.  Southern  Ry.  Co.,  75  Fed.  740,  foreign 
corporation  not  affected  by  Federal  court  writ  issued  in  another  State; 
Ashley  v.  Quintard,  90  Fed.  87,  stock  of  ^nonresident  stockholder  in  for- 
eign corporation  cannot  be  attached  in  third  State  on  summons  by  pub- 
lication; Bergner  etc.  Brewing  Co.  v.  Dreyfus,  172  Mass.  158,  70  Am. 
St.  Rep.  254.  51  N.  E.  532,  holding  discharge  in  insolvency  and  service 
of  papers  therein  on  resident  agent  not  bar  to  action  by  foreign  cor- 
poration; Hammond  Beef  etc.  Co.  v.  Best,  91  Me.  437,  42  L.  R.  A.  531, 
40  Atl.  340,  foreign  corporation  does  not  gain  citizenship  by  doing  busi- 
ness in  another  State;  Larson  v.  Aultman  &  Taylor  Co.,  86  Wis.  284, 
39  Am.  St.  Rep.  894,  56  N.  W.  916,  corporation  doing  business  in  an- 
other State  submits  to  its  laws;  Koshland  v.  National  Ins.  Co.,  31  Or. 
219,  49  Pac.  849,  allegation  that  petitioner  incorporated  under  laws  of 
different  State  gives  Circuit  Court  jurisdiction;  Martin  v.  Baltimore 
etc.  R.  R.  Co.,  151  U.  S.  677,  38  L.  Ed.  313,  14  Sup.  Ct.  535,  foreign 
corporation  is  a  "nonresident";  Wilcox  etc.  Guano  Co.  v.  Phoenix  Ins. 
Co.,  60  Fed.  933,  petition  showing  defendant  a  foreign  corporation  need 
not  allege  nonresidence  of  State  where  suit  brought;  Markwood  v. 
Southern  Ry.  Co.,  65  Fed.  823,  Tenn.  Stats.  1877,  c.  31,  does  not  make 
foreign  corporation  doing  business  there  a  citizen  of  Tennessee;  Ward 
V.  Blake  Mfg.  Co.,  56  Fed.  440,  5  C.  C.  A.  538,  averment  that  plaintiff  is 
corporation  organized  in  New  York  is  sufficient  to  give  Federal  court 
jurisdiction  for  diversity  of  citizenship;  Combes  y.  Keyes,  89  Wis.  308, 
46  Am.  St.  Rep.  841,  27  L.  R.  A.  373,  62  N.  W.  92,  St.  Louis  etc.  Ry. 
Co.  V.  Newcom,  56  Fed.  953,  6  C.  C.  A.  172,  and  Frisbie  v.  Chesapeake 
etc.  Ry.  Co.,  57  Fed.  3,  arguendo. 
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Memben  of  eoiporation  are  condiuiTely  preramed  citisans  of  State  of 
ftfl  incozporatioiL 

Approved  in  Clark-Herrin-Campbell  Co.  v.  H.  B.  Claflin  Co.,  218  Fed. 
431,  134  C.  C.  A.  229,  holding  defendant  in  involuntary  bankruptcy  ap- 
pearing to  contest  appointment  of  referee  consents  to  jurisdiction; 
American  Sugar  Ref.  Co.  v.  Johnson,  60  Fed.  509,  9  C.  C.  A.  110, 
arguendo. 

Distinguished  in  Utah-Nevada  Co.  v.  DeLamar,  133  Fed.  117,  66 
C.  C.  A.  179,  in  suit  brought  by  corporation  on  contract  assigned  to  it 
by  stockholder,  presumption  as  to  citizenship  of  corporate  members 
will  not  show  individual  citizenship  of  assignor;  Hanchett  v.  Blair,  100 
Fed.  822,  holding  there  is  no  presumption  that  an  individual  who  sues  a 
corporation  is  a  citizen  of  same  State  because  he  is  stockholder  in  such 
corporation. 

Corporatloii  i^n^earing  q^ecially  as  to  the  Jnzisdieiian,  makea  no  waiTer. 
Approved  in  Big  Vein  Coal  Co.  v.  Read,  229  U.  S.  38,  57  L.  Ed.  1056, 
33  Sup.  Ct.  694,  holding  nonresident  defendant  in  detachment  suit  does 
not  submit  to  jurisdiction  by  appearing  to  dissolve  attachment;  West- 
em  Loan  etc.  Co.  v.  Butte  etc.  Consol.  Min.  Co.,  210  U.  S.  371,  52 
L.  Ed.  1103,  28  Sup.  Ct.  720,  and  Thames  etc.  Marine  Ins.  Co.  v.  United 
States,  237  U.  S.  24,  Axul  Gas.  1915D,  1087,  59  L.  Ed.  823,  35  Sup.  Ct. 
496y  both  holding  where  demurrer  reaches  also  to  merits,  it  is  a  waiver 
of  want  of  jurisdiction;  Vitkus  v.  Clyde  S.  S.  Co.,  232  Fed.  290,  holding 
application  to  set  aside  service  of  summons  may  be  made  by  motion  or 
plea ;  Hohorst  v.  Hambui^  etc.  Packet  Co.,  148  U.  S.  266,  37  L.  Ed.  445, 
13  Sup.  Ct.  591,  and  Central  Trust  Co.  v.  McGeorge,  151  U.  S.  133,  134, 
38  L.  Ed.  100,  14  Sup.  Ct.  287,  both  applying  rule;  Duncan  v.  Asso- 
ciated Press,  81  Fed.  421,  suit  removable  to  Federal  court,  though 
neither  party  resident  of  State  when  suit  commenced. 

Foreign  corporation  is  not  suable  in  Olrcuit  Court  in  State  of  its  prin- 
cipal busineaB  by  citizen  of  another  State. 

Approved  in  A.  L.  Wolff  Co.  v.  Choctaw  etc.  R.  Co.,  133  Fed.  602, 
following  rule;  Grabsky  v.  Belmont  Coal  Min.  Co.,  210  Fed.  554,  hold- 
ing defendant  corporation  not  maintaining  place  of  business  in  nothem 
district  of  Ohio  could  not  be  sued  in  that  district ;  Lyden  v.  Western  Life 
Indemnity  Co.,  204  Fed.  688,  holding  service  on  insurance  commissioner 
would  bind  foreign  insurance  company;  Baldwin  v.  Pacific  Power  etc. 
Co.,  199  Fed.  294,  holding  Maine  corporation  designating  agent  for  ser- 
vice of  process  in  Oregon,  could  not  seek  removal  of  cause  instituted  in 
that  State;  Stone  v.  Chicago  etc.  R.  Co.,  195  Fed.  834,  836,  837,  838, 
839,  holding  action  brought  in  State  court  by  citizen  of  another  State 
against  corporation  of  third  State  is  not  removable;  Kentucky  Coal 
Lands  Co.  v.  Mineral  Develop.  Co.,  191  Fed.  901,  906,  907,  908,  holding 
action  affecting  real  property  may  be  brought  in  district  where  prop- 
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erty  situated;  In  re  Standard  Oak  Veneer  Co.,  173  Fed.  107,  holding 
foreign  corporation  doing  bnisness  in  State  could  not  object  to  priority 
given  to  natural  residents  in  bankruptcy;  Moyer  v.  Chicago  etc.  Ry. 
Co.,  168  Fed.  106,  and  Mahopoulus  v.  Chicago  etc.  Ry.  Co.,  167  Fed. 
170,  171,  both  holding  action  by  alien  against  foreign  corporation  is  not 
removable  without  consent  of  plaintiff;  Occidental  etc.  Min.  Co.  v. 
Comstock  Tunnel  Co.,  120  Fed.  519,  upholding  Circuit  Court's  jurisdic- 
tion of  suit  where  plaintiff  and  defendant  are  citizens  of  different 
States  when  defendant  answers  to  merits;  City  Water  Supply  Co.  v. 
City  of  Ottumwa,  120  Fed.  310,  holding  in  suit  by  taxpayer  against  city 
to  enjoin  it  from  creating  debt  beyond  constitutional  limit  by  carrying 
out  contract  made  with  corporation,  latter  is  not  indispensable  party; 
Reilly  v.  Philadelphia  &  R.  R.  Co.,  109  Fed.  350,  holding  service  of 
process  on  director  of  foreign  corporation  found  in  district,  but  who 
neither  transacts  any  corporate  business  therein  nor  is  charged  with 
any  business  of  corporation,  does  not  give  Federal  court  jurisdiction 
over  corporation;  Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed.  644, 

41  C.  C.  A.  488,  denying  jurisdiction  of  suit  against  California  corpora- 
tion by  one  who  had  been  resident  of  West  Virginia  and  who  removed 
to  Virginia,  where  he  resided  and  voted  for  three  years,  after  which  he 
determined  to  return  to  West  Viiginia  and  rented  house  there,  but 
before  actual  removal  commenced  suit  in  West  Virginia  Federal  court; 
St.  Louis  etc.  R.  Co.  v.  Pacific  Ry.  Co.,  62  Fed.  771,  Adriance  v.  Mc- 
Cormick  Harvesting  Mach.  Co.,  55  Fed.  288,  Southern  Pac.  Co.  v.  Den- 
ton, 146  U.  S.  208,  36  If.  Ed.  945,  13  Sup.  Ct.  46,  Central  Trust  Co.  v. 
McGeorge,  161  U.  S.  136,  38  L.  Ed.  101,  14  Sup.  Ct.  288,  In  re  Keasbey 
&  Mattison  Co.,  160  U.  S.  228,  229,  40  L.  Ed.  405,  16  Sup.  Ct.  275,  and 
Galveston,  etc.  Ry.  Co.  v.  Gonzales,  151  U.  S.  602,  38  L.  Ed.  250,  14 
Sup.  Ct.  403.  all  applying  principle;  Mexican  Nat.  R.  R.  Co.  v.  David- 
son, 167  U.  S.  208,  39  L.  Ed.  675,  15  Sup.  Ct.  665,  question  of  jurisdic- 
tion cannot  be  waived;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  108,  112, 

42  Ji.  Ed.  967,  968,  18  Sup.  Ct.  529,  530,  holding  existence  of  statute 
authorizing  service  on  agent  of  foreign  corporation  doing  business  in 
State,  not  necessary  to  confer  Federal  jurisdiction;  Sherwood  v.  New- 
port News  &  M.  V.  Co.,  56  Fed.  4,  corporation  sued  by  alien  in  State 
other  than  that  of  incorporation  may  remove  suit  to  Federal  court; 
Central  Trust  Co.  v.  Viiginia  etc.  Iron  Co.,  56  Fed.  774,  requirement 
that  one  of  parties  be  citizen  of  State  where  suit  brought  cannot  be 
waived  by  corporation;  Phinizy  v.  Augusta  etc.  R.  R.  Co.,  66  Fed.  276, 
and  Bicycle  Stepladder  Co.  v.  Gordon,  57  Fed.  631,  Kentuckian  tempo- 
rarily working  in  Chicago  is  inhabitant  of  Kentucky  for  purposes  of 
jurisdiction;  Cramer  v.  Singer  Mfg.  Co.,  59  Fed.  75,  where  Federal 
jurisdiction  depends  on  subject  matter,  corporation  must  be  sued  in 
State  of  incorporation;  Union  Switch  Signal  Co.  v.  Hall  Signal  Co.,  65 
Fed.  627,  and  Reimers  v.  Seatco  Mfg.  Co.,  70  Fed.  577,  SO  L.  R.  A.  367, 
17  C.  C.  A.  228,  State  court  has  no  jurisdiction  over  garnishment  of 
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foreign  eorporation  doing  business  in  State;  Excelsior  etc.  Phosphate 
Co.  V.  Brown,  74  Fed.  324,  20  C.  C.  A.  428,  and  Duncan  v.  Associated 
Press,  81  Fed.  419,  both  holding  lack  of  jurisdiction  to  remove  may  be 
waived;  Elkhart  Nat.  Bank  v.  Northwestern  etc.  Loan  Co.,  87  Fed.  253, 
foreign  corporation  cannot  be  sued  in  suit  to  enforce  individual  liabil- 
ity of  stockholders  within  jurisdiction. 

Distinguished  in  Mexican  Cent.  R.  R.  Co.  v.  Eckman,  187  U.  S.  433, 
47  L.  Ed.  247,  23  Sup.  Ct.  213,  holding  citizenship  of  guardian  and  not 
of  ward  determines  Federal  jurisdiction  when,  under  State  laws,  guard- 
ian has  right  to  bring  suit  in  own  name ;  Whitworth  v.  Illinois  Cent.  R. 
Co.,  107  Fed.  559,  holding  defendant  who  appears  in  courts  of  State  in 
which  neither  plaintiff  nor  defendant  resided  and  files  bond  and  re- 
moval petition  cannot  remand  on  ground  of  lack  of  jurisdiction  in  Fed- 
eral court;  In  re  Hohorst,  150  U.  S.  662,  37  L.  Ed.  1214,  14  Sup.  Ct. 
224,  Federal  court  has  jurisdiction  over  suit  by  citizen  of  district 
against  alien  corporation  doing  business  there;  dissenting  opinion  in 
Galveston  etc.  Ry.  Co.  v.  Gonzales,  151  U.  S.  510,  38  L.  Ed.  253,  14  Sup. 
Ct.  406,  upon  facts. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  B^.  919, 
923. 
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Insolvent  law  may  be  passed  hj  States^  in  abseouse  of  national  bank- 
ruptcy law,  if  impairing  no  contracts. 

Approved  in  Hanover  Nat.  Bank  v.  Moyses,  186  U.  S.  187,  46  L.  Ed. 
1119,  22  Sup.  Ct.  860,  upholding  bankruptcy  law  of  July  1,  1898; 
Binder  v.  McDonald,  106  Wis.  337,  82  N.  W.  157,  holding  Rev.  Stats. 
Wis..  §  1694a,  providing  that  if  insolvent  debtor  makes  voluntary  as- 
signment within  ten  days  after  his  property  attached,  such  attachment 
frhall  be  dissolved,  not  superseded  by  bankruptcy  law  of  1898,  so  long 
as  no  actual  bankruptcy  proceedings  involving  debtor  commenced. 

State  may  regulate  disposltioii  of  all  domestic  property,  if  it  does  not 
impair  contracts. 

Approved  in  Ross  v.  Oregon,  227  U.  S.  162,  57  L.  Ed.  468,  33  Sup. 
Ct.  220,  refusing  writ  of  error  to  determine  wliether  State  statute  was 
ex  post  facto;  United  States  v.  McCullagh,  221  Fed.  295,  holding  each 
individual  State  and  not  Congress  has  authority  to  legislate  in  regard 
to  migratory  birds;  Binder  v.  McDonald,  106  Wis.  339,  82  N.  W.  158, 
holding  Rev.  Stats.  Wis.,  §  1694a,  providing  that  if  insolvent  debtor 
makes  voluntary  assignment  within  ten  days  after  his  property  at- 
tached such  attachment  shall  be  dissolved,  not  superseded  Bankruptcy 
Act  of  1818,  so  long  as  no  actual  bankruptcy  proceedings  involving 
debtor  commenced;  Central  Land  Co.  y.  Laidley,  159  U.  S.  Ill, 
40  L.  Ed.  94,  16  Sup.  Ct.  82,  erroneous  decision  of  State  eourt,  after 
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fall  hearing,  does  not  deprive  party  of  property  without  dne  process 
of  law;  The  Canal  Go's  Case,  83  Md.  626,  35  Ail.  365,  until  lien  appears 
worthless,  State  cannot  impair  it  when  it  has  waived  its  lien  in  favor 
of  others. 

Constitutionality  of  statutes  restricting  contracts  and  business. 
Note,  21  L.  R.  A.  793. 

InBolvent  law  cannot  discbarge  debt  doe  a  nanrealdMLt,  unleM  he  volun- 
tarily becomes  party. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Nash,  118  Ala.  485,  72  Am. 
St  Rep.  186,  41  L.  R.  A.  332,  23  South.  828,  pasrment  of  void  judgment 
against  nonresident  not  personally  served,  by  garnishee,  no  defense  to 
subsequent  action  by  creditor. 

InsolTent  law  annulling  preferential  coQTeyanoes  witbln  four  months  is 
valid,  though  made  to  nonresid«it. 

Approved  in  Butler  v.  Goreley,  146  U.  S.  314,  36  L.  Ed.  986,  13  Sup. 
Ct.  88,  upholding  insolvency  law  of  Massachusetts;  Elton  v.  O'Connor,  6 
N.  D.  13,  33  If.  R.  A.  528.  68  N.  W.  88,  holding  discharge  feature  of  in- 
solvency law  unconstitutional  as  to  claims  existing  at  time  of  enactment 
of  law;  dissenting  opinion  in  Second  Ward  Sav.  Bank  v.  Schranck,  97 
Wis.  274,  39  L.  R.  A.  578,  73  N.  W.  39,  following  rule. 

When  an  assignment  for  the  benefit  of  creditors  is  deemed  fraud- 
ulent, and  the  effect  of  the  fraud  on  the  assignment.  Note,  58f 
Am.  St.  Rep.  100. 

Insolvent  law  making  preferential  oonTeyance  by  insolTent  an  act  of 
Insolvency  violates  no  Federal  provision. 

Approved  in  Vogler  v.  Rosenthal,  85  Md.  45,  60  Am.  St.  Rep.  302,  36 
Atl.  652,  preferences  need  not  appear  on  face  of  instrument  to  become 
void  upon  adjudication  of  insolvency. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note, 
4   Ann.  Gas.  93. 

Change  of  decision  of  State  court  as  impairment  of  contract. 
Note,  16  L.  R.  A.  647. 

Miscellaneous.  Cited  in  Strouse  v.  American  Credit-Indemnity  Co., 
91  Md.  261,  46  Atl.  331,  to  point  that  insolvency  is  a  status;  Weston  v. 
Ralston,  48  W.  Va.  189,  36  S.  E.  454,  to  point  that  decision  of  court  is 
not  a  "law." 

146  n.  8.  459-475,  36  L.  Ed.  776,  12  Sup.  Ot.  900,  TBAKKUN  TEL.  CO.  T. 
HARRISON. 

That  piaintiff  could  get  better  price  for  leased  wire  than  under  defend- 
ant's contract  does  not  Justify  equitable  relief. 

Approved  in  Guffey  v.  Smith,  237  U.  S.  113,  116,  59  L.  Ed.  864,  865, 
35   Sup.   Ct.  526, ^holding  failure  of  lessee   to  pay  rent  promptly  is 
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no  ground  for  refusing  injunction  to  restrain  operations  under  second 
lease;  Pacific  States  Savings  etc.  Bldg.  Co.  v.  Green,  123  Fed.  46,  59 
O.  C.  A.  167,  holding  fact  that  by  reason  of  default  of  borrowing  mem- 
ber in  building  association  or  default  of  other  members,  he  fails  to 
realize  benefits  contemplated  by  contract,  does  not  authorize  equity  to 
enforce  it  according  to  its  terms;  Blake  v.  Pine  Mountain  etc.  Coal  Co., 
76  Fed.  639,  22  C.  C.  A.  430,  following  rule ;  Waite  v.  O'Neil,  72  Fed. 
359,  ordering  payment  of  rent  of  river  landing  to  end  of  term,  where 
lessee  abandoned  premises  rendered  useless  by  flood ;  Prospect  Park  etc. 
R.  R.  Co.  V.  Coney  Island  etc.  R.  R.  Co.,  144  N.  Y.  162,  26  L.  R.  A.  614, 
39  N.  E.  20,  contract  fair  when  entered  into  will  be  upheld,  though 
afterward  it  becomes  hard. 

Ckintract  giving  right  to  use  telegravb  wire  to  A  for  ten  years  for 
erectliig  same,  and  then  at  six  hnndred  dollars  per  annum,  is  not  thereafter  a 
tenancy  ftom  year  to  year  or  termlnaUe  by  the  company. 

Approved  in  Western  Union  Tel.  Co.  v.  Pennsylvania  Co.,  129  Fed. 
866,  68  L.  B.  A  968,  64  C.  C.  A.  285,  agreement  between  railroad  and 
telegraph  company  regarding  telegraph  line  along  former 's  road  created 
continuing  property  rights  which  equity  would  protect;  Philadelphia 
Ball  Club  V.  Lajoie,  202  Pa.  St.  220,  90  Am.  St.  Rep.  632,  51  Atl.  975, 
upholding  baseball  player's  contract  giving  employer  right  to  renewal 
for  three  successive  seasons  by  notice  given  at  end  of  each  season,  and 
providing  for  termination  on  ten  days'  notice;  Union  Pac.  Ry.  Co.  v. 
Chicago  etc.  Ry.  Co.,  163  U.  S.  601,  41  L.  Ed.  278,  16  Sup.  Ct.  1188, 
upholding  trackage  contract ;  Southern  R.  R.  Co.  v.  Franklin  etc.  R.  R. 
Co.,  96  Va.  706,  44  L.  R.  A.  303,  32  S.  E.  489,  equity  will  compel  rail- 
road company  to  operate  leased  road,  though  it  involves  continuous 
acts  involving  exercise  of  skill  and  judgment. 

Distinguished  in  McKell  v.  Chesapeake  etc.  Ry.  Co.,  186  Fed.  45,  49, 
108  C,  C.  A.  141  and  McKell  v.  Chesapeake  etc.  Ry.  Co.,  176  Fed.  330, 
331,  332,  20  Ann.  Gas.  1097,  99  C.  C.  A.  109,  both  enforcing  contract  of 
railroad  to  purchase  output  of  certain  coal  mines;  Brooklyn  Baseball 
Club  V.  McGuire,  116  Fed.  783,  holding  contract  which  plaintiff  has 
option  to  terminate  at  any  time  on  ten  days'  notice  will  not  be  speci- 
fically enforced  against  other  party;  McCullough-Dalzell  Crucible  Co.  v. 
Philadelphia,  223  Pa.  343,  72  Atl.  636,  holding  company  agreeing  to 
furnish  natural  gas  in  consideration  of  right  of  way  may  terminate 
contract  on  proper  notice. 

l^>eclfic  performance  is  only  adequate  relief  for  refusal  to  transmit 
telegraph  messages  as  agreed. 

Approved  in  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  19,  21,  22, 
114  C.  C.  A.  21,  enforcing  contract  to  furnish  output  of  certain  oil 
wells;  Montgomery  Light  etc.  Co.  v.  Montgomery  Traction  Co.,  191  Fed. 
663,  specifically  enforcing  contract  of  electric  road  to  purchase  power 
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from  power  company;  Colambia  Ave.  Sav.  Fund  etc.  Co.  y.  Dawson, 
130  Fed.  176,  where  city  g^nted  franchise  to  water  company  and  con- 
tracted to  take  supply  of  water  for  ten  years,  mortgas^e  trustee  of  com- 
pany may  compel  specific  performance;  Taylor  v.  Florida  East  Coast 
Ry.  Co.,  54  Fla.  652, 127  Am.  St.  Bep.  155, 14  Axul  Caa.  472, 16  L.  B.  A. 
(N.  S.)  307,  45  South.  579,  specifically  enforcing  contract  of  railroad 
company  to  maintain  spur-track;  Soloman  v.  Wilmington  Sewerage  Co., 
142  N.  C.  448,  6  L.  R.  A.  (N.  S.)  391,  55  S.  E.  303,  holding  sewage  com- 
pany could  disconnect  service  from  one  refusing  to  pay ;  Great  Northern 
Ry.  Co.  V.  Sheyenne  Telephone  Co.,  27  N.  D.  262,  263,  145  N.  W.  1064, 
specifically  enforcing  contract  of  phone  company  to  furnish  free  service 
at  depot  for  period  of  five  years;  American  Electrical  Works  v.  Varley 
Duplex  Marget  Co.,  26  R.  I.  297,  58  Atl.  977,  where  respondent  has  put 
machinery  in  plaintiff's  factory  under  agreement  that  they  use  it 
jointly,  respondent  will  be  enjoined  from  removing  it;  Bounds  v.  Hub- 
bard City,  47  Tex.  Civ.  240,  105  S.  W.  59,  holding  city  might  speci- 
fically enforce  contract  to  maintain  waterworks;  Schmidt  v.  Louisville 
etc.  R.  R.  Co.,  101  Ky.  479,  481,  38  L.  R.  A.  821,  41  S.  W.  1026,  1027, 
ordering  specific  performance  of  railroad  lease. 

Distinguished  in  Lone  Star  Salt  Co,  v.  Texas  Short  Line  Ry.  Co.,  99 
Tex.  447,  3  L.  B.  A.  (N.  S.)  828,  90  S.  W.  867,  holding  contract  to  fur- 
nish sixty-six  per  cent  of  its  annual  shipments  to  railroad  did  not  bind 
salt  works  to  furnish  shipments  as  they  accrued. 

Injunction  to  restrain  breach  of  contract  not  capable  of  being  spe- 
cifically enforced.    Note,  3  Ann.  Gas.  978. 

When  specific 'performance  of  a  valid  contract  will  be  refused,  the 
refusal  not  being  because  the  property  is  of  any  particular  class. 
Note,  128  Am.  St.  Bep.  414. 

146  n.  S.  476-487,  36  L.  Ed.  782,  12  Sup.  Ot.  945,  MATTHEWS  ▼.  WABNEB. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  Bw  A.  77. 

145  U.  8.  487-491,  36  L.  Ed.  786,  12  Sup.  Ot.  943,  BAKEB  r.  KILGOBE. 

Conatitutional  vested  rights  of  husband  are  not  Infringed  by  law  pro- 
hibiting eocecatlon  against  wife's  rents  for  his  debts. 

Approved  in  Amett  v.  Rcade,  220  U.  S.  318,  36  L.  B.  A.  (N.  S.)  1040, 
55  If.  Ed.  480,  31  Sup.  Ct.  425,  upholding  law  requiring  husband  and 
wife  to  join  in  deed  of  community  property;  McFadden  v.-  Evans- 
Snider-Buel  Co.,  185  U.  S.  514,  46  L.'  Ed.  1019,  22  Sup.  Ct.  761,  uphold- 
ing Curative  Act  of  February  3,  1897,  validating  recorded  chattel  mort- 
gages in  Indian  Territory,  affirming  105  Fed.  301;  Sims  v.  Steadman, 
62  S.  C.  306,  40  S.  E.  679,  upholding  17  Stat.  19,  amending  Rev.  Stats., 
§  536,  governing  rights  of  mortgagor  and  mortgagee  in  mortgaged 
premises;  Niles  v.  Hall,  64  Vt.  455,  25  Atl.  479,  holding  debt  for  neces- 
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saries  contracted  previous  to  passage  of  act  of  1884,  not  enforceable 
against  wife's  property. 

Marriage  la  a  cItU  institiitioii,  subject  to  State  regulation  as  to  tbe 
mazilage  and  property  rights  thereunder. 

Approved  in  Boehmer  v.  Kalk,  155  Wis.  161,  49  L.  R.  A.  (N.  S.)  487, 

144  N.  W.  183,  holding  law  making  life  insurance  policy  payable  to 
married  woman  her  separate  property  cannot  act  retrospectively;  dis- 
senting opinion  in  Reade  v.  De  Lea,  14  N.  M.  481,  95  Pac.  146,  majority 
holding  law  requiring  husband  and  wife  to  join  in  deed  of  community 
property  did  not  apply  to  property  previously  acquired. 

Constitutionality   of   statutes   restricting   contracts   and   business. 
Note,  21  L.  R.  A.  789. 

145  n.  8.  492-499,  S6  L.  Ed.  788,  12  Sap.  Ct.  892,  MiCiDOVALD  r.  BELDINa. 

In  Arkansas,  bona  fide  purchaser  by  quitclaim  is  protected  a^rainst 
claims  of  whicb  he  has  no  notice. 

Approved  in  Peters  v.  McLaren,  218  Fed.  416,  134  C.  C.  A.  198,  hold- 
ing quitclaim  deed  need  not  recite  that  grantor  grants,  bargains  and 
sells;  Rust  Land  etc.  Co.  v.  Wheeler,  189  Fed.  325,  111  C.  C.  A.  53, 
upholding  contract  to  convey  good  title  to  timber  on  land;  First  Nat. 
Bank  v.  Timmins,' 4  Alaska,  247,  holding  vendee  under  quitclaim  deed 
takes  with  constructive  notice  of  existing  equities;  Gaines  v.  Rugg,  148 
U.  S.  244,  37  L.  Ed.  437,  13  Sup.  Ct.  617,  and  United  States  v.  Cali- 
fornia etc.  Land  Co.,  148  U.  S.  46,  37  L.  Ed.  361,  13  Sup.  Ct.  464,  both 
applying  principle. 

Distinguished  in  Whitlock  v.  Cohn,*72  Ark.  90,  80  S.  W.  143,  holding 
upon  evidence  mortgagee  took  with  notice  of  prior  claim  to  land;  Dunn 
v.  Bamum,  51  Fed.  361,  2  C.  C.  A.  265,  holding,  in  Minnesota,  up  to 
1875,  rule  contra. 

Quitclaim  deeds.    Note,  105  Am.  St.  Rep.  860. 

Precedence  of  recorded  quitclaim  deed  over  prior  unrecorded  con- 
veyance.   Note,  8  Ann.  Gas.  1096. 

Effect  of  quitclaim  in   otherwise  perfect   record   title.    Note,   29 
L.  R.  A.  39. 

145  n.  8.  499-«ll,  36  la.  Ed.  790,  12  Sup.  Ct.  914,  GUSNN  ▼.  MABBT7BT. 

Btatnte  of  limitations  does  not  begin  to  run  against  stock  assessment 
on  receivership  order,  but  only  when  court  orders  assessment  made. 

Approved  in  McDonald  v.  Thompson,  184  U.  S.  72,  46  L.  Ed.  439,  22 
Sup.  Ct.  298,  41  C.  C.  A.  290,  holding  action  by  national  bank  receiver 
to  enforce  stockholder's  liability  is  governed  by  provision  of  Nebraska 
statute  requiring  actions  on  contracts  not  in  writing  or  on  statutory 
liability  to  be  brought  within  four  years  (affirming  101  Fed.  184) ;  De 
Weese  v.  Smith,  97  Fed.  318,  holding  limitations  against  action  by  re- 
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ceiver  to  enforce  assessment  on  national  bank  stockholders  does  not 
commence  to  ran  until  controller  has  determined  necessity  of  assess- 
ment ;  Harris  v.  Gateway  Land  Co.,  128  Ala.  659,  29  South.  613,  holding 
where  stock  subscription  does  not  fix  time  for  payment,  limitation  runs 
from  date  of  subscription;  Glenn  v.  Sothoron,  4  App.  D.  C.  127,  130, 
applying  principle  in  suit  against  administratrix;  West  v.  Topeka  Sav. 
Bank,  66  Kan.  533,  72  Pac.  255,  holding  where  stock  subscription  pro- 
vides that  payments  shall  be  made  in  certain  installments  as  called  for 
by  directors,  provided  thirty  days  intervene  between  calls,  l^slature 
may  fix  absolutely  time  for  calls  within  period  of  contract,  and  limita- 
tions then  run  from  default ;  Gold  v.  Paynter,  101  Va.  718,  44  S.  E.  921, 
holding  limitations  begin  to  run  from  time  calls  become  due  and  pay- 
able pursuant  to  company's  call;  Great  Western  Tel.  Co.  v.  Purdy,  162 
U.  S.  338,  40  L.  Ed,  991,  16  Sup.  Ct.  814,  and  Carey  v.  Mayer,  79  Fed. 
927,  25  C.  C.  A.  239,  both  following  rule;  Thompson  v.  German  Ins. 
Co.,  76  Fed.  894,  statute  of  limitations  enforceable  in  equity. 

Limitation  of  actions  on  obligations  payable  on  or  after  demand. 
Note,  136  Am.  St.  Bep.  481. 

Whether  demand,  when  necessary  to  start  statute  of  limitations, 
must  be  made  within  statutory  period.    Note,  4  Aim.  Gas.  729. 

Running  of  limitations  against  unpaid  balance  of  stock  subscrip- 
tion.   Note,  1  L.  B.  A.  (N.  S.)  905. 

Coiporation  receiver  suing  for  ajweaament  ordered  by  court  mint  sue  in 
corporate  name  in  District  of  ColnnUa. 

Approved  in  Palmer  v.  Oregon-iWashington  R.  &  Nav.  Co.,  208  Fed. 
667,  668,  669,  holding  insurance  company  may  sue  in  own  name  for  fire 
caused  by  negligence  of  third  parties ;  Edmunds  v.  Illinois  Cent.  R.  Co., 
80  Fed.  78,  and  Fumald  v.  Glenn,  56  Fed.  373,  following  rule;  Metro^ 
politan  Coach  Co.  v.  Freund,  42  App.  D.  C.  286,  holding  receiver  of  cor- 
poration can  sue  only  when  corporation  had  right  of  action;  Karricfc 
V.  Wetmore,  22  App.  D.  C.  494,  holding  where  suit  begun  in  name  of 
deceased  plaintiff  is  nullity,  declaration  cannot  be  amended  to  insert 
plaintiffs'  administrator;  Commercial  National  Bank  v.  Consumers' 
Brewing  Co.,  16  App.  D.  C.  198,  holding  assignee  of  non-negotiable 
promissory  note  must  sue  in  name  of  assignor;  Sir  W.  G.  Armstrong 
Whitworth  &  Co.  v.  Norton,  15  App.  D.  C.  229,  holding  assignee  of 
patent  cannot  sue  in  his  own  name  for  infringement  occurring  before 
assignment;  Gordon  v.  Frazer,  13  App.  D.  C.  386,  holding  assignee 
suing  in  his  own  name  is  equitable  plaintiff  and  may  make  affidavit 
tinder  rule  73;  Shipman  v.  Treadwell,  108  N.  Y.  411,  102  N.  E.  637, 
holding  receiver  cannot  sue  until  assessment  has  been  ordered. 

Distinguished  in  Hale  v.  Hardon,  95  Fed.  786,  37  C.  C.  A.  240,  suit 
by  creditors  to  enforce  liability  of  stockholders,  not  a  corporate  matter. 
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Approved  in  Gaugler  v.  Chicago  etc.  Ry.  Co.,  197  Fed.  82,  holding 
assignee  of  action  sounding  in  tort  cannot  sue  in  his  own  name ;  Joseph 
Dixon  Crucible  Co.  v.  Paul,  167  Fed.  787,  93  C.  C.  A.  204,  holding  as- 
signee of  chose  in  action  in  trespass  could  not  sue  in  his  own  name; 
Great  Western  Min.  etc.  Co.  v.  Harris,  128  Fed.  327,  63  C.  C.  A.  51, 
holding  receiver  of  insolvent  corporation  cannot  sue  to  collect  moneys 
in  another  jurisdiction  unless  in  exercise  of  statutory  power,  or  where 
title  is  vested  in  him  or  corporation  has  authorized  him  to  sue  in  its 
name;  American  Bonding  &  Trust  Co.  v.  Baltimore  &  0.  S.  W.  R.  Co., 
124  Fed.  871,  60  C.  C.  A.  52,  upholding  assignment  by  receiver  of  con- 
tract for  betterments  of  railroad;  Hale  v.  Coffin,  114  Fed.  570,  holding 
receiver  appointed  by  Minnesota  court  to  enforce  stockholder's  liability 
may  sue  in  Federal  court  in  Maine  to  enforce  such  liability;  Chicagd 
etc.  Ry.  Co.  v.  Bankers'  Nat.  Bank,  32  Okl.  292,  122  Pac.  500,  holding 
assignee  of  claim  for  injuries  to  goods  may  sue  in  his  own  name ;  Minne- 
tonka  Oil  Co.  v.  Cleveland  Vitrified  Brick  Co.,  27  Okl.  185,  111  Pac. 
328,  holding  contract  for  furnishing  of  gas  may  be  assigned;  Priest  v. 
Glenn,  51  Fed.  401,  2  C.  C.  A.  305,  and  Osbom  v.  First  Nat.  Bank,  175 
Pa.  St.  497,  34  Atl.  858,  both  following  rule ;  Hale  v.  Hardon,  95  Fed. 
790,  37  C.  C.  A.  240,  receiver  may  bring  ancillary  suit  against  stock- 
holder in  another  district;  Manhattan  Life  Ins.  Co.  v.  Willis,  60  Fed. 
239,  8  C.  C.  A.  594,  arguendo. 

Distinguished  in  United  States  v.  Milwaukee  etc.  Co.,  145  Fed.  1007, 
nonjoinder  of  assignors  of  plaintiff  as  parties  could  not  be  raised  by 
defendant  after  trial  by  plea  in  bar. 

Where  corporatioii  refnaes  to  make  necessary  assessment,  equity  will 
order  it  done. 

Approved  in  Hastings  Lumber  Co.  v.  Edwards,  188  Mass.  593,  75 
N*.  £.  58,  determination  of  board  of  directors  that  payments  were  neces- 
sary, and  fixing  amount  of  assessment,  conclusive  on  subscribers  to 
stock;  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  337,  40  L.  Ed.  991^ 
16  Sup.  Ct.  813,  Foote  v.  Glenn,  52  Fed.  529,  and  Barkalow  v.  Totten, 
63  N.  J.  Eq.  576,  .32  Atl.  3,  all  following  rule;  Hale  v.  Hardon,  95  Fed. 
757,  787,  37  C.  C.  A.  240,  order  of  court  ordering  assessment  is  con- 
clusive as  to  its  necessity. 

Liability   to   corporations   of   subscribers    to   their   capital   stock. 
Note,  93  Am.  St.  Bep.  891. 

Assessment  on  stockholders  under  order  of  court  in  another  State 
as  res  judicata.    Note,  34  L.  Bw  A.  698. 

Right  to  enforce  stockholder's  liability  outside  of  State  of  incor- 
poration.   Note,  34  L.  R.  A.  740,  761. 
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Miscellaneous.  Cited  in  National  Express  etc.  Co.  ▼.  Burdette,  7 
Ap^p.  D.  C.  660,  allowing  replication  to  plea  in  abatement  to  show  pre- 
vious suit  ineffectual. 

146  U.  S.  612^18,  36  L.  Ed.  796,  12  Sup.  Ot.  928,  DOWUKa  T.  EZCBANaE 


It  Is  for  Jury  to  detennine  whethw  nontradlng  firm  estopped  to  question 
unauthorized  firm  notes. 

Approved  in  Scheie  v.  Wagner,  163  Ind.  23,  71  N.  E.  128,  holder  of 
negotiable  paper  of  partnership  has  burden  of  proving  firm's  indorse- 
ment was  authorized;  Hefferlin  v.  Karlman,  29  Mont.  146,  74  Pac.  203, 
for  jury  to  determine  whether  debt  for  merchandise  sold  to  partner 
was  within  scope  of  firm  business ;  Salt  Lake  Brewing  Co.  v.  Hawke,  24 
Utah,  207^  66  Pac.  1060,  holding  where  managing  partner  told  partner 
that  they  would  need  money  to  pay  miners'  checks  on  following  day, 
and  suggested  getting  it  from  brewery  with  which  they  dealt,  but  part- 
ner objected,  partner  is  liable  for  money  so  obtained  by  manager  where 
partner  did  not  notify  brewery  not  to  send  it;  Vetsch  v.  Neiss,  66  Minn. 
462,  69  N.  W.  317,  authority  of  partner  in  well-boring  business  to  bind 
firm  by  promissory  note  is  for  jury. 

Nontradlng  firm,  whose  members  cannot  make  firm  notes,  held  to  be 
created  by  certain  sawmill  contract. 

Approved  in  Presbrey  v.  Thomas,  1  App.  D.  C.  178,  holding  owner  of 
negotiable  paper  must  show  authority  of  partner;  Schumacher  v.  Sum- 
ner Telephone  Co.,  161  Iowa,  332,  333,  142  N.  W.  1036,  1037,  holding' 
members  of  mutual  telephone  association  not  liable  for  money  loaned  to 
manager  without  their  consent ;  Harris  v.  Heilig,  84  N.  J.  L.  43,  85  Atl. 
1024,  holding  authority  to  sign  must  be  shown  where  note  given  after 
object  of  partnership  accomplished;  Merrill  v.  O'Bryan,  48  Wash.  418, 
93  Pac.  918,  holding  partner  purchasing  lumber  had  apparent  author- 
ity; Chase  v.  Soule,  76  Vt.  357,  57  Atl.  755,  one  of  two  co-owners  of 
horse  cannot  sell  it  without  other's  consent;  Schellenbeck  v.  Stude- 
baker,  13  Ind.  App.  440,  55  Am.  St.  Rep.  242,  41  N.  E.  846,  following 
rule;  Stevens  v.  McLachlan,  120  Mich.  289,  79  N.  W.  628,  person  lend- 
ing to  managing  member  of  trading  firm  entitled  to  assume  that  money 
borrowed  for  firm's  use ;  Rumsey  v.  Briggs,  139  N.  Y.  330,  34  N.  E.  931, 
holding  partner  liable  on  other  partner's  note,  given  to  secure  transac- 
tion within  scope  of  partnership ;  Walker  v.  Walker,  66  Vt.  287,  29  Atl. 
146,  holding  farming  partnership  is  nontradipg. 

Partnership — ^When  bound  by  loan  affected  by  one  member.    Note, 
48  Am.  St.  Rep.  438,  441. 

Distinction  between  trading  and  nontradlng  partnerships.    Note, 
AxuL  Gas.  1916A,  206,  208. 
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145  T7.  8.  619-^1,  36  L.  Ed.  798,  12  Sup.  Ot.  976,  NEBRASKA  T.  IOWA. 

Effect  of  title  of  riparian  owner  of  change  in  course  of  navigable 
stream.    Note,  13  Ann.  Gas.  51. 

Riparian  owner's  right  of  access.    Note,  28  E.  R.  0.  163. 

145  XT.  a  522-535,  36  L.  Ed.  800,  12  Sup.  Ct.  930,  TELFENEE  ▼.  BUSS. 
Applicant  for  Tacant  Texas  lands  bad  assignable  and  vested  rights. 
Approved  in  Telfener  v.  Russ,  162  U.  S.  181,  40  L.  Ed.  984,  16  Sup. 
Ct.  699,  and  Telfener  v.  Russ,  69  Fed.  233, 8  C.  C.  A.  585,  following  rule ; 
Banning  Co.  v.  People  of  State  of  California,  240  U.  S.  162,  60  L.  Ed. 
574,  36  Sup.  Ct.  340,  holding  payment  of  part  of  purchase  price  must 
be  made  to  bind  State  in  sale  of  tide-lands. 

Measnre  of  damages  for  breach  of  contract  to  bny  land  i4ipliei  to 
a^rreement  to  buy  <9tion  on  land. 

Dissenting  opinion  in  Vandenberg  v.  Slagh,  150  Mich.  229,  114  N.  W. 
75,  majority  holding  malpractice  of  physician  may  be  used  as  setoff  in 
suit  by  him  for  fee;  Jonas  v.  Noel,  98  Tenn.  444,  86  L.  R.  A.  863,  39 
S.  W.  725,  applying  rule  in  case  of  lessor's  refusal  of  possession. 

145  U.  S.  535-^6,  36  L.  Ed.  806,  12  Sup.  Ot  856,  BABDOK  v.  NORTHERN 
PAO.  B.  B.  CO. 

Public  lands  are  those  open  to  sale  or  disposition  under  general  laws, 
not  those  with  attaching  private  dalma. 

Approved  in  Minidoka  etc.  R.  R.  Co.  v.  United  States,  235  U.  S.  216, 
59  L.  Ed.  202,  35  Sup.  Ct.  46,  upholding  right  of  homesteaders  to  grant 
railroad  right  of  way  over  their  lands;  Minnesota  v.  Tlitchcock,  185 
U.  S.  392,  46  L.  Ed.  964,  22  Sup.  Ct.  657,  upholding  orij^inal  jurisdic- 
tion over  suit  by  State  to  enjoin  Secretary  of  Interior  from  selling 
school  lands  in  Red  Lake  reservation;  United  States  v.  Lee  Wilson  & 
Co.,  214  Fed.  641,  642,  holding  unsurveyed  lands  are  not  "public 
lands";  United  States  v.  Bagnell  Timber  Co.,  178  Fed.  799,  102  C.  C.  A. 
243,  holding  United  States  may  recover  value  of  timber  taken  from 
abandoned  homestead  claim;  United  States  v.  Minidoka  etc.  R.  Co.,  176 
Fed.  766,  holding  lands  within  irrigation  district  do  not  pass  under  rail- 
road right  of  way ;  United  States  v.  Northern  Pac.  R.  Co.,  170  Fed.  855, 
holding  homestead  entries  which  had  been  abandoned  passed  under  gi-ant 
to  Northern  Pacific  Railroad ;  Union  Pac.  Ry.  Co.  v.  Karges,  169  Fed.  462, 
holding  railroad  had  right  of  way  over  school  lands  granted  to  State  of 
Nebraska;  United  States  v.  Grand  Rapids  etc.  R.  Co.,  165  Fed.  301, 
302,  91  C.  C.  A.  265,  holding  grant  of  lands  cannot  act  retroactively; 
Neff  V.  United  States,  165  Fed.  281,  91  C.  C.  A.  241,  holding  timber 
culture  entry  did  not  become  ineffectual  by  expiration  of  thirteen  yeara 
from  date  of  entry;  United  States  v.  Grand  Rapids  &  I.  R.  Co.,  154 
Fed.  135,  holding  lands  reserved  for  Indians  did  not  pass  under  grant 
XVI--7 
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to  railroad;  Gibson  y.  Anderson,  131  Fed.  42,  65  C.  C.  A.  277,  mining- 
locations  on  Indian  reservation  before  act  allowing  mineral  locations  on 
such  lands  went  into  effect  invalid ;  United  States  v.  Blendaur,  128  Fed. 
913,  63  C.  C.  A.  636,  holding  Bitter  Root  Valley  lands,  formerly  occu- 
pied by  Flatheads,  were  subject  to  26  Stat.  1103,  authorizing  President 
to  set  aside  forest  reservations  in  public  lands;  King  v.  McAndrews, 
111  Fed.  869,  870,  50  C.  C.  A.  29,  holding  Dakota  act  of  March  7,  1885, 
including  part  of  Indian  reservation  in  city  of  Chamberlain,  did  not 
withdraw  this  land  from  entry,  as  it  was  not  part  of  public  lands;  Mc- 
Fadden  v.  Mountain  View  Min.  &  MiU.  Co.,  97  Fed.  680,  38  C.  C.  A. 
354,  holding  27  Stat.  62,  restoring  to  public  domain  portion  of  Colville 
reservation,  d'oes  not  operate  of  itself,  in  advance  of  President's  proc- 
lamation, to  give  right  to  locate  mining  claims  therein  under  mineral 
laws;  Heine  v.  Roth,  2  Alaska,  424,  after  filing  of  homestead  entry, 
mineral  locations  cannot  be  made  on  same  land;  Union  Pac.  R.  Co.  v. 
Harris,  76  Kan.  257,  91  Pac.  69,  holding  land  over  which  settler  had 
filed  declaratory  statement  was  not  public  land;  Gould  v.  Pollard,  129 
La.  13,  55  South.  693,  holding  lands  on  which  settlement  had  been  made 
were  excepted  from  railroad  grant;  Woodruff  v.  Wallace,  3  Okl.  366,  41 
Pac.  361,  granting  injunction  against  one  whose  claim  was  canceled  by 
Land  Department;  Or^on  Short  Line  R.  R.  Co.  v.  Fisher,  26  Utah,  183, 
72  Pac.  932,  holding  grant  to  railroad  of  right  of  way  over  public  lands 
does  not  include  lands  which  at  time  of  grant  are  subject  to  existing 
uncanceled  homestead  entry;  Northern  Pac.  Ry.  Co.  v.  De  Lacey,  174 
U.  S.  626,  43  L.  Ed.  1112.  19  Sup.  Ct.  793  (affirming  66  Fed.  451),  and 
Northern  Pac.  R.  R.  v.  Maclay,  61  Fed.  556,  557,  9  C.  C.  A.  609,  both 
following  rule;  Amacker  v.  Northern  Pac.  R.  R.  Co.,  58  Fed.  851,  7 
C.  C.  A.  518,  filing  of  amended  pre-emption  claim,  excluding  part  of 
original  land,  is  cancellation  of  first  entry;  Monroe  Cattle  Co.  v. 
Becker,  147  U.  S.  57,  37  L.  Ed.  77,  13  Sup.  Ct.  221,  during  period 
allowed  purchaser  of  school  lands  by  Texas  statute,  land  exempt  from 
railroad  grant;  Weeks  v.  Bridgman,  159  U.  S.  546,  40  L.  Ed.  254,  16 
Sup.  Ct.  74,  entry  rejected  by  local  land  office  exempted  from  grant  to 
railroad  if  there  is  appeal;  Atlantic  etc.  R.  R.  Co.  v.  Mingus,  165  U.  S. 
435,  41  L.  Ed.  779,  17  Sup.  Ct.  354,  grant  upon  subsequent  condition 
revests  title  in  government  upon  failure  to  perform;  Northern  Pac. 
R.  R.  Co.  V.  Hinchman,  53  Fed.  526,  527,  Northern  Pac.  R.  R.  Co.  v. 
Musser  Sauntry  Land  etc.  Co.,  68  Fed.  1000,  and  United  States  v. 
Oregon  etc.  R.  R.,  69  Fed.  901,  sufficient,  if  lands  segregated  in  any 
way  from  public  domain,  to  exclude  from  railroad  grant;  Hartmann  v. 
Warren,  70  Fed.  948,  land  entered  under  Chippewa  treaty,  not  public 
land;  Southern  Pac.  R.  R.  Co.  v.  Brown,  75  Fed.  90,  21  C.  C.  A.  236, 
lands  confirmed  as  part  of  Mexican  grant,  not  public  lands,  though 
later  decided  that  not  part  of  such  grant;  Rierson  v.  St.  Louis  etc.  Ry. 
Co.,  59  Kan.  35,  51  Pac.  902,  lands  ceded  to  United  States  under  treaty 
by  Osage  Indians  public  lands. 
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Distinguished  in  Jamestown  etc.  R.  R.  Co.  v.  Jones,  7  N.  D.  624,  76 
N.  W.  228,  holding  rule  not  applicable  to  right  of  way  granted  under 
act  of  1875. 

PobHc  lands  pre-empted  at  time  of  Northem  Pacific  grant  did  not  pass 
to  It,  tlioiigli  abandoned  before  its  location. 

Approved  in  Northern  Lumber  Co.  v.  O'Brien,  204  U.  S.  196, 
51  L  Ed.  441,  27  Sap.  Ct.  249,  holding  land  determined  not  to  be  in 
grant  to  railroad  does  not  pass  under  grant  to  another  railroad  but  be- 
comes part  of  public  domain;  Oregon  etc.  R.  R.  v.  United  States,  190 
U.  S.  190,  47  L.  Ed.  1014,  23  Sup.  Ct.  675,  holding  lands  on  which 
settlement  made  under  Or^^n  Donation  Act  and  abandoned,  not  "re- 
served from  sale"  with  Oregon  Central  grant  of  1866;  Southern  Pacific 
B.  R.  Co.  V.  United  States,  189  U.  S.  452,  47  L.  Ed.  900,  23  Sup.  Ct.  569, 
holding  indemnity  selections  cannot  be  made  by  Southern  Pacific  from 
lands  within  indemnity  limits  of  its  grant  of  1871,  which  are  also 
within  forfeited  place  limits  of  Texas  Pacific  grant;  Barker  v.  Harvey, 
181  U.  S.  490,  45  L.  Ed.  968,  21  Sup.  Ct.  694,  holding  Mission  Indians ' 
claiming  right  of  permanent  occupancy  of  land  in  California  under 
Mexican  grant  must  present  same  to  commissioners  within  two  years; 
Oregon  etc.  R.  Co.  v.  United  States,  148  Fed.  604,  606,  78  C.  C.  A.  375, 
and  United  States  v.  Oregon  etc.  R.  Co.,  143  Fed.  770,  75  C.  C.  A.  66, 
both  holding  railroad  grant  did  not  include  lands  on  which  there  were 
homestead  or  pre-emption  filings;  Northern  Lumber  Co.  v.  O'Brien, 
139  Fed.  616,  618,  619,  71  C.  C.  A.  598,  land  which  at  date  of  railroad 
grant  had  been  withdrawn  from  settlement  that  it  might  ultimately 
satisfy  a  prior  grant  to  be  located  not  included  in  later  grant ;  McCune 
V.  Essig,  118  Fed.  279,  holding  patent  to  widow  of  homesteader,  on  her 
making  final  proof,  vests  title  in  her  to  exclusion  of  husband's  chil- 
dren ;  Teller  v.  United  States,  117  Fed.  581,  54  C.  C.  A.  349,  holding  on 
payment  of  price  for  government  land  title  relates  back  to  date  of 
application,  including  ties  cut  from  land  after  that  date;  Teller  v. 
United  States,  113  Fed.  280,  51  C.  C.  A.  230,  holding  occupant  of  min- 
eral claim  who  has  applied  for  patent  before  purchase  price  is  paid  and 
before  he  receives  certificate,  has  no  right  to  cut  timber  thereon;  St. 
Louis  etc.  R.  Co.  v.  Budd,  112  Ark.  109,  165  S.  W.  266,  holding  filiog  of 
map  of  survey  by  railroad  is  not  conclusive  assertion  of  title;  Wilson 
V.  Southern  Pacific  R.  Co.,  150  Cal.  734,  89  Pac.  1090,  allowing  recovery 
of  money  paid  to  railroad  for  land,  patent  to  which  had  been  canceled ; 
Whitney  v.  Taylor,  158  U.  S.  92,  39  L.  Ed.  908,  15  Sup.  Ct.  799,  Hart- 
man  V.  Warren,  76  Fed.  164,  22  C.  C.  A.  30,  and  Winona  etc.  Land  Co. 
V.  Ebilcisor,  52  Minn.  324,  54  N.  W.  94,  all  following:  rule;  United 
States  V.  Southern  Pac.  R.  R.  Co.,  146  U.  S.  594,  36  L.  Ed.  1097,  13 
Snp.  Ct.  155  (see  dissenting  opinion  in  146  U.  S.  604,  611,  36  L.  Ed. 
1101,  1103,  13  Sup.  Ct.  159,  162),  land  grant  to  Atlantic  and  Pacific 
railroad,  a  grant  in  praesenti ;  Northern  Pac.  Ry.  Co.  v.  Dudley,  85  Fed. 
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86,  Coeur  d'Alene  reservation  withdrawn  from  prior  railroad  grant  by 
act  of  March,  1891;  Herrington  v.  Clark,  56  Kan.  649,  44  Pac.  626, 
lands  reserved  by  government  for  specific  purposes,  not  subject  to 
selection  by  railroad  company,  though  included  within  limits  of  aid 
grant. 

Miscellaneous.  Cited  in  Hemmer  v.  United  States,  204  Fed.  904,  123 
C.  C.  A.  194,  discussing  right  of  Indian  allottee  to  alienate  lands; 
WoodruflE  V.  Wallace,  3  Okl.  366,  41  Pac.  361,  erroneously. 

145  U.  S.  546-561,  36  I..  Ed.  812,  12  Snp.  Ct.  868,  JENKINS  Y.  COLItABD. 

Beversion  of  confiscated  life  estate,  under  act  of  1862,  is  in  offender 
but  without  power  to  alienate. 

Approved  in  United  States  v.  Dunnington,  146  U.  S.  348,  349,  36 
L.  Ed.  1000,  13  Sup.  Ct.  82,  following  rule. 

President's  amnesty  proclamation  was  of  same  force  as  pabUc  law  and 
need  not  be  pleaded. 

Approved  in  Leonard  v.  Lennox,  181  Fed.  764,  104  C.  C.  A.  296,  hold- 
ing courts  take  judicial  notice  of  regulations  of  Land  Department; 
Sprinkle  v.  United  States,  141  Fed.  820,  73  C.  C.  A.  285,  on  trial  of  de- 
fendants chained  with  violation  of  internal  revenue  laws,  admission  in 
evidence  of  regulations  of  commissioner  of  internal  revenue  as  author- 
ized by  statute  not  error;  Smith  v.  City  of  Shakopee,  103  Fed.  241,  44 
C.  C.  A.  1,  holding  Admiralty  Courts  take  judicial  notice  of  regulations 
of  lighthouse  board;  Prather  v.  United  States,  9  App.  D.  C.  93,  holding 
court  will  judicially  notice  law  regarding  misbranding  of  oleomargar- 
ine; Caha  V.  United  States,  152  U.  S.  222,  38  L.  Ed.  419,  14  Sup.  Ct. 
517,  judicial  notice  taken  of  rules  of  Interior  Department;  Apis 
V.  United  States,  88  Fed.  933,  judicial  notice  taken  of  order  of  Presi- 
dent withdrawing  public  lands  from  sale;  Wilkins  v.  United  States,  96 
Fed.  841,  37  C.  C.  A.  588,  judicial  notice  taken  of  regulation  of  commis- 
sioner respecting  marking  of  oleomargarine  packages. 

Deed  with  warranty,  by  one  whose  life  estate  confiscated  for  Rebellion, 
passes  the  reversion  where  grantor  subsegnently  pardoned. 

Approved  in  Letson  v.  Roach,  5  Kan.  App.  62,  47  Pac.  322,  holding 
grantee  of  Indian  land  took  same  with  notice  of  prior  conveyance; 
Menger  v.  Carinithers,  3  Kan.  App.  82,  44  Pac.  1098,  holding  after- 
acquired  interest  passed  under  warranty  deed;  In  re  Quaker  Realty 
Co.,  122  La.  235,  47  South.  537,  holding  assessment  against  property 
while  confiscated  cannot  operate  against  confiscatec;  Heirs  of  Ledoux 
V.  Lavedan,  52  La.  Ann.  323,  27  South.  201,  applying  rule  in  action  to 
bring  into  succession  property  confiscated  by  government  where  owner 
was  afterward  pardoned;  dissenting  opinion  in  Boykin  v.  Springs,  66 
S.  C.  373,  44  S.  E.  938,  majority  holding  where  husband  executes  cove- 
nant for  exchange  of  lands,  and  after  going  into  possession  conveys 
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equitable  interests  with  warranty  to  another,  and  court  orders  lands 
conveyed, to  grantee,  his  title  is  not  such  as  g^ves  wife  dower;  Aycr  v. 
Philadelphia  etc.  Brick  Co.,  159  Mass.  86,  34  N.  E.  178,  inuring  of  after- 
acquired  foreclosure  title  through  paramount  mortgage,  not  prevented 
by  disclosure  of  mortgage  in  deed  of  warranty;  Green  v.  Niver,  43 
S.  C.  370,  21  S.  E.  267,  heirs  estopped  from  denying  conveyance  by 
ancestor  of  land  acquired  under  act  authorizing  deed  only  to  ^^  heads 
of  families";  dissenting  opinion  in  Baldwin  v.  Letson,  6  Kan.  App. 
23,  49  Pac.  623,  majority  holding  void  conveyance  by  allottee  of  Indian 
lands  made  before  application  acted  on  by  President;  Beard  v.  Lufriu, 
46  La.  Ann.  879,  15  South.  207,  following  rule. 

Distinguished  in  Baldwin  v.  Letson,  6  Kan.  App.  19,  49  Pac.  622, 
holding  void  conveyance  by  allottee  of  Indian  lands  made  before  appli- 
cation acted  on  by  President. 

# 

Acquisition  of  title  by  way  of  estoppel.    Note,  1  E.  R.  C.  496. 

145  T7.  S.  561-570,  36  li.  Ed.  817,  12  Sup.  Ot.  925,  B0S8MAN  v.  HEDDEN. 

Plain  glazed  or  enameled  tile  held  dutiable  ae  eartlienware  in  1886,  not 
encaoBtic  tile. 

Approved  in  United  States  v.  Davis,  54  Fed.  150,  4  C.  C.  A.  251,  and 
Dennison  Mfg.  Co.  v.  United  States,  72  Fed.  259,  18  C.  C.  A.  543,  both 
applying  principle. 

Classification  of  article  is  determined  aa  of  date  of  law,  not  in  light 
of  suheequent  uses. 

Approved  in  Field  v.  United  States,  73  Fed.  809,  20  C.  C.  A.  19,  com- 
mercial designation  to  be  ascertained  in  settling  meaning  and  applica- 
tion of  tariff  laws;  United  States  v.  Louis  Hinsberger  Cut-Glass  Co., 
94  Fed.  645,  plain,  nnground  glass  blanks,  intended  to  be  finished  into 
table  dishes,  not  *' glassware''  under  Tariff  Act  of  1897. 

145   T7.   8.  571^78,  88  I*.  Ed.   821,  12   Sop.  Ot  842,  OBOS8  Y.  UNITED 
STATES. 

Supreme  Court  has  no  criminal  appellate  Jurisdiction  imlesB  clearly 
Sranted  by  statate. 

Approved  in  Sinclair  v.  District  of  Columbia,  192  U.  S.  19,  48  L.  Ed. 
324,  24  Sup.  Ct.  213,  denying  Supreme  Court's  jurisdiction  to  review 
on  error,  criminal  judgment  of  Court  of  Appeals  of  District  of  Colum- 
bia, under  Code  of  District,  §  233 ;  dissenting  opinion  in  State  v. 
Thayer,  168  Mo.  54,  55,  58  S.  W.  14,  15,  majority  holding  appeal  lies 
for  defendant  from  conviction  of  misdemeanor  on  information  in  Crim- 
inal Court  of  Jackson  County. 

District  of  Columbia  courts  are  not  included  in  Bevlsed  Statutes,  sections 
661,  667,  respecting  certiflcate  of  division  in  criminal  cases. 
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Approved  in  United  States  v.  Rider,  163  U.  S.  138,  41  L.  Ed-  103,  16 
Sup.  Ct.  985,  only  jurisdictional  questions  reviewable  by  certificate  o£ 
Circuit  Court  made  after  final  judgment. 

Error  does  not  lie  to  Supreme  Court  from  District  of  Columbia  Supreme 
Court  in  capital  cases. 

Approved  in  United  States  v.  Dickinson,  213  U.  S.  101,  63  L.  Ed.  718, 
29  Sup.  Ct.  485,  holding  writ  of  error  does  not  lie  to  review  judgment 
of  Circuit  Court  of  Appeals  reversing  conviction  of  murder;  New  v. 
Oklahoma,  195  U.  S,  256,  49  L.  Ed.  184,  25  Sup.  Ct.  68,  and  Binyon  v. 
United  States,  195  U.  S.  623,  49  L.  Ed.  349,  25  Sup.  Ct.  786,  both  dis- 
missing for  want  of  jurisdiction;  Dent  v.  United  States,  8  Ariz.  415, 
76  Pac.  456,  holding  State  court  will  follow  decision  of  Circuit  Court 
of  Appeals;  Chapman  v.  United  States,  164  U.  S.  448,  41  L.  Ed.  609, 
17  Sup.  Ct.  77,  78,  following  rule;  Cross  v.  Burke,  146  U.  S.  84,  36 
L.  Ed.  897,  13  Sup.  Ct.  22,  Supreme  Court  has  no  jurisdiction  of  Dis- 
trict of  Columbia  Supreme  Court  judgments  on  habeas  corpus;  In  re 
Schneider,  148  U.  S.  162,  37  L.  Ed.  406,  13  Sup.  Ct.  572,  writ  of  error 
from  Supreme  Court,  District  of  Columbia,  denjring  habeas  corpus, 
does  not  lie ;  In  re  Chapman,  156  U.  S.  215,  39  L.  Ed.  402,  15  Sup.  Ct. 
332,  arguendo. 

Distinguished  in  Chapman  v.  United  States,  8  App.  D.  C.  320,  allow- 
ing writ  of  error  where  constitutionality  of  act  of  Congress  was  in- 
volved. 

District  of  Columbia  Supreme  Court  is  not  a  court  of  tlie  United 
States  witliin  act  of  1889. 

Approved  in  Brown  v.  United  States,  171  U.  S.  635,  43  L.  Ed.  314,  19 
.Sup.  Ct.  57,  Supreme  Court  has  no  appellate  jurisdiction  of  appeals 
from  District  Court  of  Indian  Territory. 

Time  and  place  of  execution  are  not  strictly  part  of  Judgment  or  sen- 
tence. 

Approved  in  In  re  Cross,  146  U.  S.  277,  36  L.  Ed.  972,  13  Sup.  Ct. 
109,  same  case. 

145  V.  S.  578-593,  36  L.  Ed.  824,  12  Sup.  Ct  896,  OTEBI  T.  8CAI20. 

PartnersMp  contract  may  be  rescinded  ab  initio,  in  equity,  if  induced 
by  misrepresentation. 

Approved  in  Macklem  v.  Tales,  130  Mich.  71,  89  N.  W.  584,  setting 
aside  mortgage  which  corporate  directors,  who  also  claimed  to  be  credi- 
tors, executed  to  one  of  their  number,  ostensibly  to  secure  their  claims 
and  those  of  other  creditors,  where  latter  made  no  demand  for  mort- 
gage and  alleged  indebtedness  to  directors  did  not  legally  exist;  Fonse 
V.  Shelly,  64  W.  Va.  434,  63  S.  E.  211,  applying  principle;  Powell  v. 
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Cash,  54  N.  J.  Eq.  227,  34  Ail.  134,  partnership  entered  into  under  mis- 
Apprehension  due  to  other  partner's  acts  rescinded. 

Bights  of  person  induced  to  enter  partnership  hy  misrepresenta- 
tions.   Note,  19  E.  B.  C.,508. 

Olrcoit  Court  may  decree  contra  to  master'e  condusioiie,  though  refer- 
ence to  liim  by  parties'  oonsent. 

Approved  in  Mastin  v.  Noble,  157  Fed.  508,  85  C.  C.  A.  98,  holding 
presumption  of  correctness  does  not  apply  where  reference  to  master 
was  not  by  consent;  Cann  v.  Cann,  40  W.  Va.  152,  20  S.  £.  914, 
ai^nendo. 

Distinguished  in  Smith  v.  Au  Ores  Twp.,  150  Fed.  265,  9  L.  B.  A. 
<N.  S.)  876,  80  C.  C.  A.  145,  refusing  to  disturb  referee's  findings. 

Conclusiveness  and  weight  of  master's  findings  of  fact.    Note,  19 
Aim.  Caa.  908. 

Partners'  bill,  claiming  relief  tram  leeees  by  partnar*!  mieconduct,  held 
more  proporly  one  for  accounting. 

Cited  in  Southern  Pac.  Co.  v.  Burke,  60  Fed.  715,  9  C.  C.  A.  229, 
Ai^gnendo. 

146  V.  a  593-608,  36  Za.  Ed.  829,  12  Sop.  Ot.  906,  TBXA8  ETC.  BT.  CO.  Y. 
OOX 

Federal  receiver  of  Federal  railroad  held  suable  in  Olrcoit  Oourt  without 
leave^  and  regardless  of  dtisenship. 

Approved  in  Bankers  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  241  U.  S.  306, 
60  L.  Ed.  1015,  36  Sup.  Ct.  569,  holding  suit  brought  by  railroad  com- 
pany incorporated  under  act  of  Congress  is  not  necessarily  within 
jurisdiction  of  Federal  court;  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179 
U.  S.  342,  45  L.  Ed.  224,  21  Sup.  Ct.  174,  holding  mere  fact  that  Fed- 
eral court  appointed  receiver  does  not  give  him  right  to  remove  suits 
where  his  appointment  was  made  under  general  equity  powers,  and  lia- 
bility rests  on  general  law;  Alabama  etc.  Ry.  Co.  v.  American  Cotton 
Oil  Co.,  229  Fed.  18,  holding  Federal  court  has  jurisdiction  of  suit  aris- 
ing under  interstate  commerce  law;  Smith  v.  Jones  Lumber  etc.  Co., 
200  Fed.  651,  holding  Federal  courts  cannot  stay  suit  in  State  court 
against  their  receivers;  Durand  A  Co.  v.  Howard  &  Co.,  216  Fed.  589, 
I..  B.  A.  1915B,  998,  132  C.  C.  A.  589,  holding  whether  court  will  itself 
litigate  claims  against  receiver  rests  in  its  own  discretion;  Hanlon  v. 
Smith,  175  Fed.  197,  holding  personal  judgment  cannot  be  rendered 
against  receiver;  Larabee  v.  Dolley,  175  Fed.  384,  holding  Federal 
courts  have  jurisdiction  of  suits  by  national  banks;  Nashville  Ry.  etc. 
Co.  V.  Bunn,  168  Fed.  864,  94  C.  C.  A.  274,  holding  those  injured  in 
accident  of  railway  could  reduce  claim  to  judgment  without  seeking 
damages  from  receiver;  Martin  v.  St.  Louis  etc.  Ry.  Co.,  134  Fed.  135, 
action  in  State  court  against  corporation  of  same  State  as  plaintiff  and 
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Federal  corporation  to  establish  joint  liability  in  tort  removable;  A.  L. 
Wolff  &  Co.  V.  Choctaw  etc.  R.  Co.,  133  Fed.  603,  action  in  Federal 
court  against  Federal  corporation  on  ground  Federal  question  presented 
must  be  brought  in  district  where  corporation  resides;  Hampton  Roads 
Ry.  etc.  Co.  v.  Newport  News  etc.  Co.,  131  Fed.  538,  Federal  court  has 
jurisdiction  of  suit  by  its  own  receiver  of  street  railway  company  to  re- 
strain interference  with  its  franchise  without  regard  to  citizenship  of 
parties;  Kirk  v.  United  States,  124  Fed.  341,  enjoining  pendente  lite 
marshal  from  enforcing  execution  issned  on  scire  facias  to  forfeit  bail 
bond;  Winters  v.  Drake,  102  Fed.  548,  holding  suit  against  Federal 
court  receiver  may  be  removed  though  plaintiff  omit  in  his  pleadings  to 
state  by  what  court  defendant  appointed  receiver;  Files  v.  Davis,  118 
Fed.  466,  upholding  Federal  jurisdiction  over  suit  on  attachment  bond, 
executed  in  suit  pending  in  Federal  court;  Hoffman  v.  Washington- 
Virginia  Ry.  Co.,  44  App.  D.  C.  422,  424,  holding  foreign  corporation, 
doing  business  in  another  State  is  liable  to  service  of  process  therein; 
Rouse  V.  Redinger,  1  Kan.  App.  366,  41  Pac.  437,  holding  receivers  liable 
for  negligent  killing  of  stock;  Allen  v.  St.  Louis  etc.  R.  Co.,  184  Mo. 
App.  495,  170  S.  W.  456,  holding  consent  is  necessary  on  cause  of  action 
arising  before  receivership;  Rouse  v.  Hornsby,  161  U.  S.  590,  40  L.  Ed. 
818,  16  Sup.  Ct.  611,  Jewett  v.  Whitcomb,  69  Fed.  417,  and  Wall  v. 
Piatt,  169  Mass.  399,  48  N.  E.  271,  all  following  rule;  Porter  v.  Sabin, 
149  U.  S,  479,  37  L.  Ed.  818,  13  Sup.  Ct.  1010,  where  appointing  court, 
in  absence  of  statute,  refuses  leave  to  sue  to  receiver,  stockholders  can- 
not sue  alone;  Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  463,  38 
L.  Ed.  516,  14  Sup.  Ct.  657  (see  dissenting  opinion  in  152  U.  S.  472,  38 
L.  Ed.  518,  14  Sup.  Ct.  660),  jurisdiction  must  appear  upon  face  of  bill; 
Sonnentheil  v.  Christian  Moerlein  Brewing  Co.,  172  U.  S.  405,  43  L.  Ed. 
494,  19  Sup.  Ct.  234,  Federal  court  has  jurisdiction  over  suit  against 
United  States  marshal;  Walker  v.  Windsor  Nat.  Bank,  56  Fed.  80,  5 
C.  C.  A.  421,  suit  on  bond  of  national  bank  cashier  involves  Federal 
question;  Central  Trust  Co.  v.  East  Tennessee  etc.  Ry.  Co.,  59  Fed. 
528,  receiver  may  remove  suits  to  Federal  court  where  amount  involved 
is  over  two  thousand  dollars;  Werner  v.  Murphy,  60  Fed.  772,  creditor 
of  corporation,  in  hands  of  receiver,  cannot,  without  leave  of  court, 
maintain  suit  to  set  aside  conveyance;  Swope  v.  Villard,  61  Fed.  422, 
Rev.  Stats.,  §  614,  does  not  authorize  suit  by  stockholder  against  re- 
ceiver without  leave  of  court,  though  cause  of  action  accrued  prior  to 
appointment ;  Paxson  v.  Cunningham,  63  Fed.  135,  11  C.  C.  A.  Ill,  Cir- 
cuit Court  may  refuse  injunction  against  libel  of  vessel  in  hands  of  re- 
ceiver; Wood  V.  Drake,  70  Fed.  883,  Federal  court  has  jurisdiction  of 
action  for  damages  based  on  acts  of  defendant  as  deputy  United  States 
marshal;  Bausman  v.  Denny,  73  Fed.  70,  Federal  court  has  jurisdiction 
of  suit  by  Federal  court  receiver  without  regard  to  citizenship  of  par- 
ties; Landers  v.  Felton,  73  Fed.  313,  314,  suit  against  Federal  court 
receiver  and  others  jointly,  without  leave  of  court,  is  removable;  Lund 
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V.  Chicago  etc.  Ry.  Co.,  78  Fed.  386,  suit  brought  against  Federal  court 
receiver  involves  Federal  question ;  Gableman  v.  Peoria  etc.  Ry.  Co.,  82 
Fed.  791,  railroad  not  proper  party  to  suit  for  tort  while  in  hands  o€ 
receiver;  Reed  v.  Northern  Pae.  Ry.  Co.,  86  Fed.  817,  corporation  can- 
not remove  suit  to  Federal  court  because  receiver  before  discharge  might 
have  done  so ;  Board  of  Commrs.  of  Van  Wert  County  v.  Ptirce,  90  Fed. 
765,  immaterial  whether  leave  to  sue  receiver  is  given  by  court  or  stat- 
ute; Pitkin  V.  Cowen,  91  Fed.  600,  Federal  court  takes  judicial  notice  of 
appoiatments  of  receivers  by  such  court;  Qilmore  v.  Herrick,  93  Fed. 
525,  suits  a^inst  receiver  of  Federal  court  not  removable  from  State 
court  unless  amount  in  controversy  is  sufficient;  St.  Louis  etc.  Ry.  Co. 
V.  Trigg,  63  Ark.  637,  40  S.  W.  680,  tort  against  receiver  appointed  by 
Federal  court  is  removable  from  State  court;  Chicago  etc.  Ry.  Co.  v. 
Martin,  59  Kan.  447,  63  Pac.  464,  receiver  appointed  by  Federal  court 
and  sued  jointly  cannot  severally  remove  cause;  Hard  wick  v.  Kean,  96 
Ky.  565,  26  S.  W.  589,  holding  appointment  of  receiver  by  Federal 
court  entitles  him  to  removal  of  cause  to  Federal  court;  Fullerton  v. 
Fordyce,  121  Mo.  9,  42  Am.  St.  Rep.  518,  25  S.  W.  688,  passenger  may 
sue  receiver  for  injuries  caused  by  defective  platform;  Texas  etc.  Ry. 
Co.  V.  Bledsoe,  2  Tex.  Civ.  App.  90,  20  S.  W.  1135,  company  cannot  be 
sued  for  negligence  of  receiver  while  road  in  his  hands;  White  v. 
Ewing,  66  Fed.  6,  13  C.  C.  A.  276,  and  MacLeod  v.  Graven,  79  Fed.  84, 
arguendo. 

Distinguished  in  Pope  v.  Louisville  etc.  Ry.  Co.,  173  U.  S.  580,  43 
L  Bd.  817,  19  Sup.  Ct.  502,  Circuit  Court  has  jurisdiction  of  ancil- 
lary suits  of  receiver;  Marrs  v.  Felton,  102  Fed.  776,  holding  where 
Federal  receiver  is  properly  joined  in  State  court  with  codefend- 
ant,  who  has  no  right  of  removal,  and  suit  does  not  involve  separable 
controversy,  receiver  cannot  remove;  Gableman  v.  Peoria  etc.  R.  Co., 
101  Fed,  3,  5,  7,  41  C.  C.  A.  160,  holding  action  in  State  court  against 
railroad  receiver  to  recover  for  negligence  in  operation  of  road,  caus- 
ing injury,  is  not  removable  solely  on  ground  that  receiver  was  ap<* 
pointed  by  Federal  court  where  he  was  appointed  under  general  equity 
powers ;  State  v.  Frost,  113  Wis.  646,  89  N.  W.  920,  holding  information 
in  equity  by  State  to  enjoin  Federal  receiver  from  tearing  up  railroad 
in  order  to  sell  materials  composing  it,  pursuant  to  order  of  court,  is 
removable. 

When  after  the  appointment  of  a  receiver,  and  without  obtaining 
leave  of  the  court,  actions  may  be  prosecuted  against  him,  or 
against  the  person  for  whom  such  receiver  is  appointed.  Note, 
74  Axil  St.  Rep.  286,  296. 

Amenability  of  Federal  receivership  to  proeess  of  courts  other 
than  appointing  court.    Note,  3  Ann.  Oas.  117. 

Nonresident's  right  to  sue  foreign  corporation.  Note,  70  L.  R.  A. 
650. 
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BeceiTer  of  Federal  eowt  is  nabl*  wttlimit -laaTie  under  act  of  1887, 
tbongli  general  rule  contra. 

Approved  in  Erb  v.  Morasch,  177  U.  S.  585,  44  L.  £d.  898,  20  Sup. 
Ct.  820,  holding  receiver  is  liable  to  suit  in  court  other  than  that  by 
which  he  was  appointed,  for  disregard  of  official  duty  which  causes 
injury  to  party  suing;  James  Freeman  Brown  Co.  v.  Harris,  139  Fed. 
109,  71  C.  C.  A.  303,  where  State  court  granted  permission  to  sue  its 
own  receiver  at  law.  Federal  court  had  jurisdiction  of  such  suit;  In  re 
Gutman,  114  Fed.  1010,  holding  where  mortgagee  of  bankrupt  there- 
after taking  possession  of  mortgaged  property,  no  rights  of  his  are  in- 
vaded by  trustee  taking  possession;  Bowman  v.  Hariis,  95  Fed.  918, 
court  of  equity  has  jurisdiction  over  suit  by  its  own  receiver  irrespec- 
tive of  citizenship  of  parties;  Texas  etc.  Ry.  Co.  v.  Gay,  86  Tex.  608, 
25  L.  B.  A.  66,  26  S.  W.  614,  holding,  after  discharge  of  receiver  against 
whom  suit  brought,  it  is  proper  to  make  company  a  party;  Caples  v. 
Texas  etc.  Ry.  Co.,  67  Fed.  10,  arguendo. 

Distinguished  in  Ridge  v.  Hanker,  132  Fed.  602,  67  C.  C.  A.  596, 
where  receiver,  who  was  sued,  answered  asking  for  affirmative  relief 
and  his  expenses  allowed  by  appointing  court,  he  was  bound  by  decree; 
Coler  V.  Grainger  County,  74  Fed.  22,  20  C.  C.  A.  267,  receiver  of  rail- 
road not  necessary  party  to  suit  against  county  to  enforce  stock  sub- 
scription. 

ARpoaranoe  and  demurrer  for  want  of  cause  of  actloii  waive  question 
of  Jurisdiction  of  person. 

Approved  in  Interstate  Const.  Co.  v.  Regents  of  the  University  of 
Idaho,  199  Fed.  512,  holding  where  State  creates  State  board,  it  waives 
its  immunity  from  suit ;  Atchison  etc.  Ry.  Co.  v.  Gilliland,  193  Fed.  611, 
113  C.  C.  A.  476,  holding  defendant  by  answering  waives  objection  to 
jurisdiction;  Nelson  v.  Husted,  182  Fed.  924,  holding  where  demurrer 
goes  to  merits,  it  is  waiver  of  objection  to  jurisdiction ;  McPhee  &  Mc- 
Ginnity  v.  Union  Pac.  R.  Co.,  158  Fed.  8,  87  C.  C.  A.  619,  applying  prin- 
ciple in  suit  to  enjoin  operation  of  railroad;  Logan  &  Bryan  v.  Postal 
Tel.  etc.  Co.,  157  Fed.  577,  applying  principle;  Maxwell  v.  Federal  Gold 
etc.  Co.,  155  Fed.  112,  83  C.  C.  A.  570,  holding  Federal  court  has  no 
jurisdiction  of  suit  arising  under  laws  of  territory;  Mahr  v.  Union  Pac. 
Co.,  140  Fed.  923,  defendant's  right  to  be  sued  in  district  where  he  re- 
sides waived  by  motion  challenging  jurisdiction  of  court  over  subject 
matter  of  action ;  Fosha  v.  Western  Union  Tel.  Co.,  114  Fed.  702,  hold- 
ing general  appearance  by  defendant  waives  objection  that  action  be- 
tween residents  of  different  States  is  not  brought  in  district  of  resi- 
dence of  either  party;  Scott  v.  Hoover,  99  Fed.  250,  holding,  under  Cal. 
Code  Civ.  Proc,  §  396,  providing  that  if  county  in  which  action  com- 
menced is  not  proper  county  for  trial,  it  may  be  had  there  unless 
defendant,  when  he  appeals  and  answers  or  demurs,  files  affidavit  of 
merits  and  demands  trial  in  proper  county,  objection  is  waived  by  de- 
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nnurrer  withont  such  affidavit  and  demand ;  Lowry  v.  Tile  etc.  Assn.,  98 
Fed.  823,  holding  general  appearance  by  demurrer  going  to  merits  of 
ease  waives  objection  of  misjoinder  because  other  defendants  arc  not 
inhabitants  of  district;  Anderson  v.  Morton,  21  App.  D.  C.  448,  holding 
party  going  to  trial  on  merits  waives  objections  to  jurisdiction;  Fams- 
worth  V.  Union  Pac.  Coal  Co.,  32  Utah,  118,  89  Pac.  76,  holding  objec- 
tion to  jurisdiction  cannot  be  made  hj  special  demurrer;  White  v.  Rio 
Grande  etc.  Ry.  Co.,  25  Utah,  358,  369,  71  Pac.  597,  applying  rule  in 
action  for  damages  for  death  of  son;  State  v.  Frost,  113  Wis.  658,  89 
N.  W.  924,  holding  requirement  that  suits  in  Federal  courts  against 
eitisens  of  other  States  shall  be  brought  in  district  of  their  residence  is 
mere  personal  privilege  which  may  be  waived ;  Newman  v.  Schwerin,  61 
Fed.  870,  10  C.  C.  A.  129,  United  States  v.  Winans,  73  Fed.  76,  and 
Carter-Crume  Co.  v.  Peurrung,  86  Fed.  442,  all  following  rule;  South- 
em  Pac.  Co.  V.  Denton,  146  U.  S.  206,  86  L.  Ed.  944,  13  Sup.  Ct. 
45,  want  of  jurisdiction  apparent  on  face  not  waived  by  demurring; 
Martin  v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  688,  38  L.  Ed.  317,  14 
Sup.  Ct.  639,  objection  to  jurisdiction  on  ground  that  petition  for  re- 
moval filed  late  must  be  made  before  trial  in  Circuit  Court;  Texas  etc. 
Ry.  Co.  V.  Saunders,  151  U.  S.  109,  38  L.  Ed.  91,  14  Sup.  Ct.  259,  objec- 
tion to  jurisdiction  after  plea  in  bar  is  too  late;  Southern  Exp.  Co.  v. 
Todd,  56  Fed.  108,  5  C.  C.  A.  432,  jurisdiction  founded  on  citia^nship 
may  be  waived;  Collins  v.  Stott,  76  Fed.  614,  party  answering  waives 
jurisdiction;  Creagh  v.  Equitable  Life  Assur.  Soc,  83  Fed.  850,  and 
Less  V.  English,  85  Fed.  477,  29  C.  C.  A.  275,  failure  to  object  to  juris- 
diction in  lower  court  is  waiver;  Rodgers  v.  Pitt,  96  Fed.  677,  party, 
after  answering,  cannot  object  to  jurisdiction;  Sherwood  v.  Newport 
News  M.  ft  V.  Co.,  55  Fed.  4,  arguendo. 

Action  ancUlaiy  to  Federal  raceiverdilp  may  be  brought  where  property 
iitnate,  though  receiTers  live  tiaewhere. 

Approved  in  Matter  of  Moore,  209  U.  S.  505,  14  Ann.  Caa.  1164,  52 
L  Ed.  911,  28  Sup.  Ct.  585,  706,  holding  consent  of  parties  may  confer 
jurisdiction  on  Federal  court;  Frank  v.  Leopold  etc.  Co.,  169  Fed.  924, 
holding  State  court  cannot  restrain  execution  by  United  States  mar- 
shal; Hodges  V.  Kimball,  91  Fed.  847,  34  C.  C.  A.  103,  domiciliary  ad- 
ministrators have  interest  in  suit  on  behalf  of  estate  in  another  State, 
and  receipt  is  acquittance  to  defendant. 

Distinguished  in  Central  Trust  Co.  v.  East  Tennessee  etc.  Ry.  Co.,  59 
Fed.  526,  holding,  under  Judiciary  Act,  suit  against  receiver  may  be 
brought  in  any  court  of  competent  jurisdiction. 

Statute  of  Umltationa  runa  from  bringing  suit  not  from  amended  com- 
plaint, luiieH  a  new  cause  af  action. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Renn,  241  U.  S.  293,  60 
L.  Ed.  1009,  36  Sup.  Ct.  567,  holding  railroad  employee  suing  for  injury 
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may  amend  complaint  to  show  he  was  employed  in  interstate  com- 
merce ;  Missouri  etc.  Ry.  Co.  v.  Wnlf ,  226  U.  S.  576,  Aim.  Oas.  1914B; 
134,  57  L.  Ed.  363,  33  Sup.  Ct.  135,  holding  mother  suing  for  death  of 
son  may  amend  petition  so  as  to  sne  as  administratrix;  Williams  v. 
Mlliam  B.  Scaife  &  Sons  Co.,  227  Fed.  926,  allowing  amendment  to 
show  cause  of  action  arose  under  laws  of  Vermont  instead  of  New 
Jersey;  Galesburg  etc.  Electric  Hy.  Co.  v.  Hart,  221  Fed.  13,  136 
C.  C.  A.  533,  holdibg  amendment  of  pleading  to  conform  to  finding  of 
master  was  not  new  cause  of  action ;  The  St.  David,  209  Fed.  986,  hold- 
ing libel  cannot  be  amended  so  as  to  include  cause  of  action  not  mari- 
time; Brown  v.  Erie  R.  Co.,  176  Fed.  547,  100  C.  C.  A.  132,  holding 
same  suit  is  brought  by  employee  for  same  injury  even  though  negli- 
gence of  different  agent  alleged;  Dittgen  v.  Racine  Paper  Goods  Co., 
164  Fed.  90,  holding  amendment  of  complaint  for  infringement  so  as 
to  include  partnership  did  not  state  new  cause  of  action;  Patillo  v. 
Allen-West  Com.  Co.,  131  Fed.  681,  65  C.  C.  A.  508,  amendment  of  com- 
plaint did  not  state  new  cause  of  action;  Cincinnati  etc.  R.  R.  Co.  v. 
Gray,  101  Fed.  631,  50  L.  R.  A.  47,  41  C.  C.  A.  535,  holding  amendments 
to  petition  against  railroad  receiver  to  recover  for  death  of  employee  do 
not  constitute  new  suits  for  purpose  of  limitations  where  substantive 
cause  of  action  in  both  original  and  amended  petitions  was  negligence 
of  receiver;  McDonald  v.  State  of  Nebraska,  101  Fed.  177,  41  C.  C.  A. 
278,  holding  Circuit  Court  could  amend  petition  filed  by  State  treasurer 
in  official  capacity  by  substitution  of  name  of  State  as  plaintiff;  Neu- 
beck  V.  Lynch,  37  App.  D.  C.  580,  37  L.  R.  A.  (N.  S.)  813,  holding  ad- 
ministrator might  amend  complaint  so  as  to  show  beneficiaries  entitled 
to  damages;  Steven  v.  Saunders,  34  App.  D.  C.  332,  holding  amendment 
may  be  allowed  so  as  to  state  same  cause  of  action  more  explicitly; 
District  of  Columbia  v.  Frazier,  21  App.  D.  C.  158,  allowing  amendment 
as  to  charge  of  negligence;  Indianapolis  St.  Ry.  Co.  v.  Fearnaught,  40 
Ind.  App.  337,  82  N.  E.  103,  and  Chobanian  v.  Washburn  Wire  Co.,  33 
R.  I.  304,  Ann.  Cas.  1913D,  730,  80  Atl.  400,  both  allowing  amendment 
as  to  allegations  of  negligence;  Taylor  v.  Atchison  etc.  Ry.  Co.,  81  Kan. 
235,  68  Pac.  693,  holding  where  amended  petition  in  second  trial  stated 
theory  on  which  case  had  been  tried  at  previous  trial,  defendant  could 
not  object;  Spencer  v.  Baltimore  etc.  R.  Co.,  126  Md.  201,  94  Atl.  662, 
refusing  to  allow  amendment  so  as 'to  change  cause  of  action  from  one 
of  negligence  to  one  of  trespass;  Macklin  v.  Dunn,  130  Tenn.  351,  Ann. 
Cas.  1916B,  508,  jl70  S.  W.  590,  allowing  amendment  as  to  allegations 
of  negligence;  Meinshausen  v.  A.  Gettelman  Brewing  Co.,  133  Wis.  102, 
13  L.  R.  A.  (N.  S.)  260,  113  N.  W.  411,  holding  action  on  contract  can- 
not be  changed  so  as  to  make  action  one  for  quantum  meruit;  Hodges 
V.  Kimball,  91  Fed.  852,  34  C.  C.  A.  103,  following  rule;  Whalen  v.  Gor- 
don, 95  Fed.  309,  317,  37  C.  C.  A.  70,  amendment  introducing  new  de- 
mand is  equivalent  to  new  suit;  Bigelow  v.  Nickerson,  70  Fed.  121,  30^ 
L.  R.  A.  340,  17  C.  C.  A.  1,  transitory  right  of  action^  acquired  under 
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laws  of  State  where  liability  incurred,  enforceable  in  State  where  party 
found,  according  to  procedure  of  latter;  Southern  Ry.  Co.  v.  Bouknight, 
70  Fed.  450,  30  L.  R.  A.  828,  17  C.  C.  A.  181,  judgment  rendered  in 
South  Carolina,  though  cause  of  action  arose  in  Georgia,  is  cognizable 
in  Georgia ;  Ilinois  Cent.  R.  R.  Co.  v.  Ihlenberg,  75  Fed.  879,  34  L.  R.  A. 
398,  21  C.  C.  A.  546,  Federal  court  in  Tennessee  enforces  Mississippi 
Constitution  with  respect  to  tort  committed  there;  Boston  etc.  R.  Co. 
V.  McDuffey,  79  Fed.  936,  25  C.  C.  A.  247,  statute  of  Canada,  giving 
damages  for  death  by  negligence  not  inconsistent  with  Vermont  stat- 
ute ;  Evey  v.  Mexican  Cent.  Ry.  Co.,  81  Fed.  302,  304,  38  L.  R.  A.  393, 
394,  26  C.  C.  A.  407,  statute  of  Mexico  giving  action  for  injuries  en- 
forceable in  Federal  court  of  Texas ;  Illinois  etc.  R.  R.  Co.  v.  Campbell, 
170  111.  168,  49  N.  E.  316,  dissenting  opinion,  holding  amended  com- 
plaint does  not  state  new  cause  of  action;  Schurmeier  v.  Connecticut 
Mut.  Life  Ins.  Co.,  171  Fed.  14,  96  C.  C.  A.  107,  majority  holding  de- 
ficiency judgment  under  mortgage  may  be  enforced  against  estate,  pro- 
vided same  has  not  been  closed;  dissenting  opinion  in  Huntt  v.  Mc- 
Namee,  141  Fed.  302,  72  C.  C.  A.  441,  majority  holding  amended  com- 
plaint set  up  new  cause  of  action. 

Amendment  to  complaint  or  declaration  setting  forth  additional 
ground  of  negligence  as  cause  of  same  injury  as  stating  new 
cause  of  action.     Note,  Axul  Cas.  1913D,  743. 

Amendment  of  petition  or  complaint  from  common  law  to  statutory 
action  for  injury  or  death  or  vice  versa;  or  from  proceed- 
ing under  State  Employers'  Liability  Acts  to  Federal  acts. 
Note,  6  N.  C.  C.  A.  235. 

dicuit  Gkmjrt  in  Texas  may  enfocce  Tioniiri«na  statiite  giyiag  remedy 
for  negligent  deatb,  if  not  Inconsistent  wltb  Texas  policy;  Texas  ooort's 
constntction  of  similar  act  is  not  contr<d]ing. 

Approved   in  Spokane   etc.   R.   R.   Co.   v.   Whitley,   237   U.   S.  495, 
L.  R.  A.  1915P,  736,  59  L.  Ed.  1067,  35  Sup.  Ct.  655,  holding  mother 
may  sue  in  Idaho  for  death  of  son  despite  judgment  obtained  by  ad- 
ministratrix in  Washington;  Keane  Wander  Min.  Co.  v.  Cunningham, 
222  Fed.  824,  138  C.  C.  A.  247,  holding  where  action  is  instituted  in 
Nevada  for  injuries  received  in   California,  court  will   apply  law  of 
latter  State,  abolishing  defense  of  assumption  of  risk;  St.  Bernard  v. 
Shane,  220  Fed.  854,  855,  135  C.  C.  A.  399,  holding  Federal  court  of  Ohio 
will  take  cognizance  of  action  brought  under  death  statute  of  Illinois; 
Strait  V.  Tazoo  etc.  R.  Co.,  209  Fed.  161,  49  L.  R.  A.  (N.  S.)  1068,  126 
C.  C.  A.  105,  holding  decedent's  mother  might  sue  in  Tennessee  for 
negligent  act  done  in  Mississippi ;  Missouri  Pac.  Ry.  Co.  v.  Larussi,  161 
Fed.  68,  88  C.  C.  A.  230,  holding  Federal  court  will  enforce  right  of 
action  for  wrongful  death-  given  by  another  State;  Rural  Home  Tel. 
Co.  V.  PowerSj  176  Fed.  988^  holding  petition  for  removal  of  cause  must 
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show  it  to  be  one  arising  under  laws  of  United  States ;  American  Trust 
Co.  V.  W.  ft  A.  Fletcher  Co.,  173  Fed.  479,  97  C.  C.  A.  477,  holding 
lien  on  vessel  for  equipment  furnished  follows  it  into  every  jurisdic- 
tion; United  Breweries  Co.  v.  Colby,  170  Fed.  1012,  holding  action  to 
recover  money  obtained  in  illegal  sale  of  liquor  may  be  maintained  in 
Federal  court;  Keep  v.  National  Tube  Co.,  154  Fed.  124,  holding 
where  action  brought  under  law  of  foreign  jurisdiction,  limitations  of 
foreign  jurisdiction  govern;  Anglo-American  Land  etc.  Co.  v.  Lombard, 
132  Fed.  751,  68  C.  C.  A.  89,  action  against  stockholders  of  Kansas  cor- 
poration on  liability  created  by  Kansas  statute  arose  in  that  State  and 
not  affected  by  statute  of  limitations  of  State  where  stockholder  re- 
sides ;  Burrell  v.  Fleming,  109  Fed.  490,  47  C.  C.  A.  598,  applying  rule 
in  action  against  ship  for  wrongful  death  of  carpenter  employed  by 
stevedores  to  make  repairs  to  ship,  where  he  fell  through  hatchway  on 
deck;  Maher  v..  Union  Pac.  etc.  R.  Co.,  106  Fed.  310,  holding  where 
passenger  fireman  injured  by  collision  of  passenger  train  with  freight, 
injury  caused  by  negligence  of  freight  crew  in  failing  to  send  flag  along 
track  on  which  they  knew  passenger  train  was  approaching  and  on 
which  they  were  backing;  Davis  v.  Mills,  99  Fed.  41,  42,  holding  Mont. 
Comp.  Laws,  p.  728,  §  460,  requiring  corporations  to  annually  file  finan- 
cial reports,  and  making  trustees  of  one  which  does  not  liable  for  ite 
debts,  is  not  penal  statute  so  as  to  prevent  enforcement  out  of  State 
of  trustee's  liability  thereunder;  Midland  Valley  R.  Co.  v.  Le  Moyne, 
104  Ark.  336,  148  S.  W.  659,  holding  statutes  of  Oklahoma  and  Arkan- 
sas similar  regarding  actions  for  wrongful  death;  Christilly  v.  Warner, 
87  Conn.  466,  51  L.  R.  A.  (N.  S.)  415,  88  Atl.  713,  holding  Massa- 
chusetts statute  allowing  action  for  damages  for  negligent  killing  re- 
pugnant to  law  of  Connecticut;  Wabash  R.  Co.  v.  Hassett,  170  Ind. 
381,  83  N.  E.  709,  holding  plaintiff  must  plead  statute  of  foreign  State ; 
Rochester  v.  Wells  Fargo  &  Co.  Express,  87  Kan.  171,  40  L.  R.  A. 
(N.  S.)  1095,  123  Pac.  732,  holding  action  maintainable  in  Kansas  on 
Missouri  statute  covering  wrongful  death;  Christenscn  v.  Floriston 
Pulp  etc.  Co.,  29  Nev.  562,  92  Pac.  213,  holding  lex  loci  must  be  proven ; 
Free  v.  Southern  Ry.  Co.,  78  S.  C.  61,  58  S.  E.  953,  holding  in  suit  by 
personal  representative,  beneficiaries  need  not  be  named;  Whitlow  v. 
Nashville  etc.  Ry.  Co.,  114  Tenn.  356,  84  S.  W.  620,  and  Bain  v.  North- 
ern Pacific  Ry.  Co.,  120  Wis.  416,  98  N.  W.  243,  both  sustaining  action 
for  wrongful  death  occurring  under  statute  in  another  State;  Missouri 
etc.  Ry.  Co.  v.  Kellerman,  39  Tex.  Civ..  279,  87  S.  W.  403,  holding  rail- 
road may  be  sued  in  Texas  on  cause  of  action  arising  in  Kansas; 
Robertson  v.  Chicago  etc.  R.  Co.,  122  Wis.  72,  106  Am.  St.  Rep.  926, 
66  L.  E.  A.  919,  99  N.  W.  436,  action  could  be  brought  by  domiciliary 
administrator  appointed  in  another  State  to  recover  for  wrongful  death 
of  intestate  under  statute  in  this  State;  dissenting  opinion  in  Slater 
V.  Mexican  National  R.  R.  Co.,  194  U.  S.  134,  48  L.  Ed.  906,  24  Sup.  Ct. 
581|  majority  refusing  to  take  jurisdiction  of  action  founded  on  lia- 
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bility  for  wrongful  death  created  by  Mexican  law,  court  being  without 
power  to  make  the  kind  of  decree  contemplated  by  that  law;  Hunting- 
ton V.  AttriU,  146  U.  S.  670,  675,  683,  86  L.  Ed.  1129.  1130,  1133,  13 
Sup.  Ct.  229,  230,  234,  court  in  Maryland  enforces  statute  of  New  York 
making  officers  of  corporations  making  false  entries  of  stock  liable  for 
ite  debts;  Northern  Pac.  R.  R.  Co.  v.  Babcock,  154  U.  S.  198,  38  L.  Ed. 
961,  14  Sup.  Ct.  981,  lex  loci  governs  in  duit  for  damages  where  acci- 
dent occurred  in  different  State;  Stewart  v.  Baltimore  etc.  R.  R.  Co., 
168  U.  S.  449,  42  L.  Ed.  539,  18  Sup.  Ct.  106,  Supreme  Court  of  District 
of  Columbia  has  jurisdiction  of  action  by  administrator  where  tort  oc- 
curred in  Maryland;  Wilson  v.  Tootle,  55  Fed.  216,  where  cause  of 
action  occurred  in  Minnesota,  only  person  authorized  by  that  State  can 
sue  in  Missouri  Federal  court;  Northern  Pac.  R.  R.  Co.  v.  Mase,  63 
Fed.  116,  11  C.  C.  A.  63,  in  Minnesota  Federal  court  applies  Montana 
statute   relative    to    liability    of    railroad    for    injuries;    Davidow    v. 
Pennsylvania  R.  Co.,  85  Fed.  944,  Pennsylvania  statute  giving  cause 
of  action  for  death  enforceable  in  New  York;  Law  v.  Western  Ry.  Co., 
91  Fed.  819,  holding  Georgia  railroad  company  may  be  sued  in  Georci^ia, 
though  cause  of  action  arose  in  Alabama;  Van  Doren  v.  Pennsylvania 
R.  Co.,  93  Fed.  267,  35  C.  C.  A.  282,  and  The  Jane  Grey,  95  Fed.  697, 
lex  loci  controls  in  Court  of  Admiralty ;  Western  Nat.  Bank  v.  Reckless, 
96  Fed.  73,  Federal  court  has  jurisdiction  to  enforce  stockholder 's  stat- 
utory liability  under  Kansas  laws,  though  defendant  resident  of  New 
Jersey;  St.  Louis  etc.  Ry.  Co.  v.  Brown,  62  Ark.  261,  35  S.  W.  226,  fact 
that  there  is  statute  similar  to  that  of  State  where  injury  occurred, 
evidence  that  latter  not  against  public  policy;  Rouse  v.  Harry,  55  Kan. 
599,  40  Pac.  1010,  holding  receiver  liable  for  injury  to  servant;  Rouse 
V.  Redinger,  1  Kan.  App.  366,  41  Pac.  437,  same  liability  for  negligence 
attaches  to  receiver   appointed   by   Federal   court   as   to   corporation; 
Meyers  v.  Chicago  etc.  Ry.  Co.,  69  Minn.  478,  65  Am.  St.  Bep.  580,  581, 
72  N.  W.  695,  holding  damages  for  wrongful  death  in  Wisconsin  en- 
forceable in  Minnesota ;  Brady  v.  Daly,  175  U.  S.  157,  44  L.  Ed.  113,  20 
Sup.  Ct.  65,  Brisenden  v.  Chamberlain,  53  Fed.  309,  and  Brunswick 
Terminal  Co.  v.  National  Bank,  88  Fed.  610,  arguendo. 

Distinguished  in  Blair  v.  Newbegin,  65  Ohio  St.  440,  62  N.  E.  1043, 
holding  judgment  creditors  of  dissolved  Kansas  corporation  may  main- 
tain action  in  Ohio  to  enforce  stockholder's  liability  without  making 
corporation  a  party;  Dexter  v.  Edmands,  89  Fed.  470,  holding  Massa- 
chusetts will  enforce  Kansas  statute  creating  liability  of  stockholders; 
Belt  V.  Gulf  etc.  Ry.  Co.,  4  Tex.  Civ.  App.  235,  22  S.  W.  1063,  holding 
statute  of  Indian  Territory,  giving  damages  for  death,  too  dissimilai' 
to  Texas  statute  to  be  there  enforced. 

Suit  in  foreign  jurisdiction  under  statute  permitting  recovery  for 
death  by  wrongful  act.    Note,  2  Ann.  Cas.  806. 

Conflict  of  laws  as  to  action  for  death  or  bodily  injury.    Note,  56' 
L.  B.  A.  196,  197,  203,  206. 
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Trustee's   liability   for   servant's   torts   or   negligence.    Note,    63 
L.  R.  A.  234. 

Case  sbonld  go  to  Jury  nnleas  no  view  of  the  evidence  could  Justify  a 
recovery. 

Approved  in  United  States  v.  Copper  Queen  Consolidated  Mining 
Co.,  185  U.  S.  498,  46  L.  Ed.  1010.  22  Sup.  Ct.  763,  holding  judgment 
entered  on  verdict  of  jury  will  not  be  reversed  on  error  on  ground  that 
there  is  absolutely  no  evidence  to  sustain  it,  where  bill  of  exceptions 
does  not  show  that  evidence  contained  therein  is  all  the  evidence  that 
was  given  on  trial;  Sloan  v.  Herndon,  213  Fed.  780,  130  C.  C.  A.  340, 
holding  it  was  error  to  direct  verdict  in  action  of  trespass  to  try  title; 
Patterson  v.  Jacksonville  Traction  Co.,  213  Fed.  292,  130  C.  C.  A.  13, 
holding  where  there  is  conflicting  evidence  in  personal  injury  case, 
matter  should  go  to  jury;  Regan  v.  Parker-Washington  Co.,  205  Fed. 
705,  L.  R.  A.  1915F,  810,  123  C.  C.  A.  648,  holding  court  should  have 
admitted  evidence  as  to  duties  of  superintendent  in  making  mine  safe; 
Perkins  v.  Northern  Pac.  Ry.  Co.,  199  Fed.  715,  118  C.  C.  A.  150,  hold- 
ing court  should  not  grant  motion  for  judgment  non  obstante  veredicto 
if  evidence  is  sufficient  to  sustain  verdict;  Toledo  etc.  R.  Co.  v.  Howe, 
191  Fed.  785, 112  C.  C.  A.  262,  and  Chicago  etc.  R.  Co.  v.  Ponn,  191  Fed. 
690,  112  C.  C.  A.  228,  both  holding  court  should  not  direct  ver- 
dict where  there  is  conflicting  evidence  as  to  contributory  negligence; 
Edison  Phonograph  Wks.  v.  Goodwin  Mfg.  Co.,  191  Fed.  564,  112 
C.  C.  A.  170,  holding  whether  principal  ratified  agent's  acts  was  ques- 
tion for  jury;  Masner  v.  Atchison  etc.  Ry.  Co.,  177  Fed.  622,  101 
C.  C.  A.  244,  holding  court  erred  in  taking  question  of  negligence  from 
jury;  Haynie  v.  Tennessee  Coal  etc.  R.  Co.,  175  Fed.  57,  99  C.  C.  A.  71, 
applying  principle  in  suit  by  electrician  for  injuries;  Dailey  v.  New 
York  etc.  R.  R.  Co.,  167  Fed.  601,  applying  principle  in  action  by  en- 
gineer for  injuries;  J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed.  647,  72 
C.  C.  A.  193,  holding  refusal  to  direct  verdict  not  error;  Haff  v.  Adams, 
6  Ariz.  403,  59  Pac.  113,  and  Busby  v.  Anderson  Water  etc.  Co.,  136 
Fed.  158,  69  C.  C.  A.  154,  both  holding  court  properly  directed  verdict; 
Northern  Pac.  Ry.  Co.  v.  Tyman,  119  Fed.  293,  56  C.  C.  A.  192,  apply- 
ing rule  in  action  by  brakeman  for  personal  injuries ;  Nashua  Sav.  Bank 
V.  Anglo-American  Land-Mortgage  etc.  Co.,  108  Fed.  766,  48  C.  C.  A. 
15,  holding  in  action  by  foreign  corporation  against  stockholder  to  re- 
cover stock  assessment  where  record  does  not  purport  to  contain  all  evi- 
dence, question  of  error  in  refusing  to  direct  verdict  cannot  be  con- 
sidered; Bethlehem  Iron  Co.  v.  Weiss,  100  Fed.  56,  40  C.  C.  A.  270, 
holding  question  of  contributory  negligence  of  employee  who  did  not 
speak  English  was  for  jury  where  his  duties  required  him  to  wheel 
barrow  across  track  every  night  and  he  had  been  employed  but  three 
nights  and  engine  had  only  passed  once;  Torrans  v.  Texarkana  Gas  etc. 
Co.,  88  Ark.  518,  115  S.  W.  392,  upholding  directed  verdict  where  there 
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was  no  evidence  tbat  fire  was  caused  by  escape  of  gas  from  lights  of 
defendant;  Neal  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  448,  78  S.  W.  221, 
and  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  362,  373,  64  L.  E.  A. 
145,  76  Pac.  639,  542,  both  holding  court  erred  in  withdrawing  case 
from  jury;  Metropolitan  R.  R.  Co.  v.  Hammett,  13  App.  D.  C.  375, 
holding  jury  should  be  allowed  to  decide  on  question  of  contributory\ 
negligence;  Estate  of  McLane,  21  D.  C.  560,  holding  court  may  direct 
verdict  in  will  contest;  Chicago  etc.  Ry.  Co.  v.  Driggers,  1  Ind.  Ter. 
422,  45  S.  W.  127,  upholding  directed  verdict  where  no  negligence  of 
railroad  shown;  Missouri  etc.  Ry.  Co.  v.  Turley,  1  Ind.  Ter.  280,  37 
S.  W.  53,  holding  question  of  contributoiy  negligence  one  for  jury; 
Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  61,  35  S.  W.  251,  upholding 
directed  verdict  where  evidence  showed  plaintiff  did  not  look  before 
crossing  tracks ;  McCafferty  v.  Flinn,  32  Nev.  273,  107  Pac.  226,  hold- 
ing courts'  right  to  grant  nonsuit  not  limited  to  jury  cases;  Burch  v. 
Southern  Pac.  Co.,  32  Nev.  134,  Ann.  Cas.  1912B,  1166^  104  Pac.  240, 
holding  jury  should  judge  as  to  contributory  negligence;  Missouri  etc. 
Ry.  Co.  V.  Shepherd,  20  Okl.  631,  95  Pac.  245;  Harris  v.  Missouri  etc. 
Hy.  Co.,  24  Okl.  346,  24  i;.  B.  A.  (N.  8.)  868,  103  Pac.  760,  and  Mis- 
souri etc.  Ry.  Co.  v.  Ford,  24  Okl.  356,  103  Pac.  604,  all  holding  jury 
proper  judge  whether  engineer  negligent  in  striking  cow;  McCabe  & 
Steen  Const.  Co.  v.  Wilson,  17  Okl.  367,  87  Pac.  324,  applying  principle 
where  question  was  whether  servant  assumed  risk;  Lincoln  v.  Central 
Vermont  Ry.  Co.,  82  Vt.  193,  137  Am.  St.  Rep.  998,  72  Atl.  824,  hold- ' 
ing  SupreAe  Court  will  not  review  order  refusing  to  set  aside  verdict; 
Gardner  v.  Michigan  Cent.  R.  R.  Co.,  150  U.  S.  360,  361,  87  L.  Ed.  1110, 
14  Sup.  Ct.  144,  Baltimore  etc.  R.  R.  Co.  v.  Mackey,  157  U.  S.  83,  39 
L.  Ed.  628,  15  Sup.  Ct.  494,  Union  Pac.  Ry.  Co.  v.  O'Brien,  161  U.  S. 
457,  40  L.  Ed.  771,  16  Sup.  Ct.  620,  Montoe  v.  British  etc.  Marine  Ins. 
Co.,  52  Fed.  787,  3  C.  C.  A.  280,  Illinois  Cent.  R.  R.  Co.  v.  Foley,  53 
Fed.  462,  3  C.  C.  A.  589,  Union  Pac.  Ry.  Co.  v.  Novak,  61  Fed.  584,  9" 
C.  C.  A.  629,  Alaska  etc.  Gold  Min.  Co.  v.  Whelan,  64  Fed.  466,  12 
C.  C.  A.  225,  Southern  Pac.  Co.  v.  Johnson,  64  Fed.  957,  12  C.  C.  A.  479, 
Northern  Pac.  R.  R.  Co.  v.  Poirier,  67  Fed.  885,  15  C.  C.  A.  52,  Davis  v. 
Concord  etc.  R.  R.  Co.,  68  N.  H.  250,  44  Atl.  390,  and  Lewis  v.  Prion,  98 
Wis.  90,  73  N.  W.  655,  all  following  rule;  Gulf  etc.  Ry.  Co.  v.  Ellis,  54 
Fed.  484,  4  C.  C.  A.  454,  appellate  court  cannot  review  facts  in  common- 
law  actions ;  Gowen  v.  Harley,  56  Fed.  980,  6  C.  C.  A.  190,  court  should 
instruct  verdict  for  party  where  it  would  set  aside  verdict  if  rendered 
against  him;  Minneapolis  v.  Lundin,  58  Fed.  529,  7  C.  C.  A.  344,  where 
negligence  is  that  of  fellow-servant,  court  should  direct  verdict;  Anglin 
V.  Texas  etc.  Ry.  Co.,  60  Fed.  554,  9  C.  C.  A.  130,  proper  to  direct  ver- 
dict where   risks   of   employment   patent   and   assumed   by   plaintiff; 
Southern  Pac.  Co.  v.  Burke,  60  Fed.  708,  709,  9  C.  C.  A.  229,  question 
of  contributory  negligence  is  for  jury;  Zopfi  v.  Post^  Tel.  Cable  Co., 
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60  Fed.  991,  9  G.  C.  A.  308,  it  is  for  jnry  to  determine  proximate  cause 
of  injury;  Mt.  Adams  etc.  Ry.  Co.  v.  Lowery,  74  Fed.  466,  20  C.  C.  A. 
596,  defendant,  introducing  evidence  after  refusal  of  motion  to  direct 
verdict,  waives  error;  Beatty  v.  Mutual  Reserve  Fund  life  Assn.,  75 
Fed.  68,  21  C.  C.  A.  227,  and  Pennsylvania  R.  R.  Co.  v.  La  Rue,  81  Fed. 
148,  27  C.  C.  A.  363,  evidence  of  negligence  sufficient  to  go  to  jury; 
Honey  v.  Chicago  etc.  R.  R.  Co.,  82  Fed.  775,  27  C.  C.  A.  262,  in  absence 
of  showing  record  contains  all  evidence,  impossible  to  hold  that  direc- 
tion of  verdict  is  error;  Chapman  v.  Yellow-Poplar  Lumber  Co.,  89 
Fed.  905,  32  C.  C.  A.  402,  and  Catlett  v.  St.  Louis  etc.  Ry.  Co.,  57  Ark. 
468,  38  Am.  St.  Rep.  257,  21  S.  W.  1063,  negligence  purely  a  question 
of  law;  dissenting  opinion  in  Dermid  v.  Southern  Ry.  Co.,  148  N.  C. 
196,  197,  61  S.  E.  663,  majority  holding?  conductor  tniilty  of  contribu- 
tory negligence  in  coupling  train. 

Ballroad  receiver  cannot  defend  action  for  death  ftom  def ecttve  cars 
by  showing  them  property  of  another  road. 

Approved  in  New  Orleans  etc.  R.  Co.  v.  Clements,  100  Fed.  422,  40 
C.  C.  A.  465,  holding  where  at  night  cars  of  another  road  arrived  in 
yards,  and  after  inspection  foreman  had  engine  attached  to  move  them 
down  tracks,  and  on  noticing  brakes  set  he  jumped  on  car  and  grabbed 
brake-wheel,  which  came  off  and  injured  him,  he  was  not  negligent  in 
failing  to  examine  wheel;  Erslew  v.  New  Orleans  etc.  Traction  Co.,  49 
'  La.  Ann.  100,  21  South.  159,  holding  it  negligence  for  steam  railway  to 
permit  electric  road  to  put  dangerous  wires  over  its  trac)|^;  Wall  v. 
Piatt,  169  Mass.  400,  48  N.  E.  271,  property  of  railroad  liable  for  dam- 
ages by  fire  while  company  in  hands  of  receiver;  Abeel  v.  Culberson,  56 
Fed.  333,  arguendo. 

Relation  of  receivers  to  pre-existing  liens,  and  remedies  for  their 
enforcement.    Note,  71  Am.  St.  Rep.  355. 

Miscellaneous.  Cited  in  Powell  v.  Sherwood,  162  Mo.  615,  63  S.  W. 
487,  holding,  under  fellow-servant  law  of  1897,  receiver  appointed  by 
Federal  court  is  liable  to  damages  for  injury  to  employee  to  same  ex- 
tent as  corporation  would  have  been  had  no  receiver  been  appointed. 

145  U.  S.  608-^11,  36  I«.  Ed.  834,  12  Sup.  Ot.  876,  MEAaHSR  Y.  MINNB- 
SOTA  ETC.  MFQ.  CO. 

Judgment  affinnlng  order  overruling  demurrer  by  one  of  many  defend- 
ants is  not  final  and  appealable. 

Approved  in  Perea  v.  Harrison,  195  U.  S.  623,  49  L.  Ed.  349,  25  Sup. 
Ct.  788,  and  Toney  v.  Macon,  195  U.  S.  626,  49  L.  Ed.  350,  25  Sup.  Ct. 
791,  both  dismissed  for  want  of  jurisdiction. 

State  Judgment  of  reversal  directing  further  proceedings  is  not  final 
or  appealable  oir«rror. 
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Approved  in  White  v.  Wright,  189  U.  S.  507,  47  L.  Ed.  922,  23  Sup. 
Ct.  862,  reaffirming  rule;  Nolan  v.  Smith,  137  Cal.  363,  70  Pac.  167, 
holding  judgment  for  costs  is  not  final  judgment ;  Newlin  y.  Phillips,  9 
DeL  Ch.  169,  80  Atl.  641,  holding  one  of  several  defendants  cannot 
appeal  from  order  overruling  his  demurrer;  Brown  v.  Baxter,  146  U.  S. 
620,  36  la.  Ed.  1107,  13  Sup.  Ct.  261,  and  Werner  v.  Charleston,  151 
U.  S.  361,  38  L.  Ed.  192,  14  Sup.  Ct.  356,  both  applying  prin- 
ei|^;  Chicago  etc.  Ry.  Co.  v.  Osborne,  146  U.  S.  355,  36  L.  Ed.  lOOS,* 
13  Sup.  Ct.  282,  certiorari  will  not  lie  where  case  remanded  for  further 
pKeeeedings ;  MacLeod  v.  Graven,  79  Fed.  84,  applying  rule  in  Circuit 
Court  of  Appeals;  Union  Mut.  Life  Ins.  Co.  v.  Kirchoff,  160  U.  S.  378, 
40  L.  Ed.  463»  16  Sup.  Ct.  320,  if  case  remanded  for  further  proceed-* 
ings  decree  not  final;  Clark  v.  Kansas  City,  172  U.  8.  337,  48  L.  Ed. 
469,  19  Sup.  Ct.  208,  Kansas  judgment,  where  law  permits  amendment 
to  pleadings  after  demurrer  overruled,  is  not  final. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  516. 
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Orant  of  nonsuit  by  Oircuit  Court  in  Pennsylvania  accords  with  State 
practice  and  is  reviewable  in  Supreme  Court  on  error. 

Approved  in  Shank  v.  Great  Shoshone  &  Twin  Falls  Water  Power 
Co.,  205  Fed.  836,  124  C.  C.  A.  35,  applying  principle  in  action  for  dam- 
ages for  negligence;  Russo-Chinese  Bank  v.  National  Bank  of  Com- 
merce, 187  Fed.  86,  109  C.  C.  A.  398,  holding  evidence  showed  court 
erred  in  directing  nonsuit;  Stevens  v.  Nave-McCord  Merc.  Co.,  15ft  Fed. 
73,  80  C.  C.  A.  25,  order  dismissing  petition  in  bankruptcy  on  ground 
it  did  not  state  act  of  bankruptcy,  "final  decision"  and  appealable;  Mo- 
Peck  V.  Central  Vermont  R.  R.  Co.,  79  Fed.  591,  25  C,  C.  A.  110,  follow- 
ing rule ;  Sparf  v.  United  States,  156  U.  S.  100,  39  !•.  Ed.  360,  15  Sup. 
Ct.  292,  Monroe  v.  British  etc.  Marine  Ins.  Co.,  52  Fed.  787,  3  C.  C.  A. 
280,  and  Gowen  v.  Harley,  56  Fed.  980,  6  C.  C.  A.  190,  court  may  direct 
verdict  where  evidence  is  conclusive;  Minneapolis  v.  Lundin,  58  Fed. 
529,  7  C.  C.  A.  344,  where  negligence  is  that  of  fellow-servant,  court 
should  direct  verdict;  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  566,  16 
C.  C.  A.  317,  where  evidence  conflicts  jury  must  find  facts;  Travelers' 
Ins.  Co.  V.  Randolph,  78  Fed.  760,  24  C.  C.  A.  305,  question  as  to  ex- 
posure to  unnecessary  danger  is  for  jury. 

Distinguished  in  Francisco  v.  Chicago  etc.  R.  Co.,  149  Fed.  355,  356, 
9  Ann.  Cas.  628, 79  C.  C.  A.  292,  plaintiff,  who  had  consented  to  nonsuit, 
could  not  prosecute  writ  of  error  therefrom. 

PartnenOiip  involVMi  Joint  adventure  for  common  beneflt,  with  com* 
mimity  of  proftts,  each  contributing  property  or  aervlcea 

Approved  in  McMurtrie  v.  Guilcr,  183  Mass.  453,  67  N.  £.  358,  re- 
affirming rule;  Bankers'   Surety  Co.  v.  Maxwell,  222  Fed.  801,  138 
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C.  C.  A.  345,  holding  agreement  of  contractor  to  pay  superintendent 
bonus  did  not  constitute  partnership;  Drake  v.  Hall,  220  Fed.  908,  136 
C.  C.  A.  471,  holding  granting  of  patent  to  two  persons  constitutes 
'joint  tenancy,  not  partnership;  Rubles  v.  Buckley,  158  Fed.  955,  86 
C.  C.  A.  154,  holding  evidence  showed  agreement  to  buy  and  sell  lum- 
ber  to  constitute  partnership;  Manson  v.  Williams,  153  Fed.  531,  82 
C.  C.  A.  475,  holding  partnership  existed  where  one  brother  allowed 
another  to  conduct  business;  Burton  v.  United  States,  142  Fed.  62,  73 
C.  C.  A.  243,  on  joint  indictment  for  sending  prohibited  matter  through 
mails,  question  whether  one  of  defendants  was  jointly  engaged  in  the 
enterprise  should  have  been  submitted  to  jury;  Fechteler  v.  Palm  Bros. 
&  Co.,  133  Fed.  466,  467,  468,  469,  66  C.  C.  A.  336,  agreement  between 
firm  and  corporation  that  each  could  obtain  goods  from  other  at  cost 
and  each  should  pay  to  other  annually  a  certain  per  cent  of  its  gross 
profits  did  not  create  partnership;  Donald  v.  Guy,  127  Fed.  232,  and 
Fleming  v.  Lay,  109  Fed.  954,  48  C.  C.  A.  748,  both  holding  where  tug 
owners  formed  association,  selecting  manager  who  handled  receipts  and 
managed  all  vessels,  collected  all  earnings,  paid  expenses  and  distributed 
profits  among  members  in  proportion  to  agreed  value  of  vessels  owned 
by  each,  association  is  partnership;  H.  B.  Claflin  Co.  v.  Gross,  112  Fed. 
388,  50  C.  C.  A.  300,  holding  contract  reciting  that  firm  of  two  desired 
more  capital  and  that  another  of  signers  had  already  indorsed  firm's 
paper  and  fourth  was  willing  to  indorse  and  that  each  signer  should 
receive  certain  weekly  salary,  and  that  at  end  of  four  years  assets  be 
divided  among  four  signers,  rendered  signers  partners ;  Drilling  v.  Arm- 
strong, 94  Ark.  511,  127  S.  W.  727,  holding  partnership  did  not  exist 
where  lessee  was  to  pay  lessor  percentage  of  profits;  Roach  v.  Rector, 
93  Ark.  526,  123  S.  W.  401,  holding  one  purchasing  property  for  an- 
other did  not  constitute  partnership;  Buford  v.  Lewis,  87  Ark.  417,  112 
S.  W.  965,  holding  one  furnishing  money  to  partnership  in  considera- 
tion of  receiving  percentage  of  profits  constituted  himself  partner; 
Herman  Kahn  Co.  v.  A.  T.  Bowden  &  Co.,  80  Ark.  27,  28,  10  Ann.  Cas. 
132,  96  S.  W.  128,  one  holding  himself  out  as  partner  may  show 
that  he  was  not  one  in  fact;  Rector  v.  Robins,  74  Ark.  442,  86  S.  W. 
669,  instruction  that  if  defendant  was  employed  by  firm  and  received 
one-third  of  profits  as  compensation  and  did  not  contribute  toward  the 
capital  he  was  not  partner,  erroneous;  Talbert  v.  United  States, 
42  App.  D.  C.  14,  holding  credit  manager  will  not  be  considered  part- 
ner because  salary  regulated  according  to  profits  and  losses;  Slater  v. 
Van  Der  Hoogt,  23  App.  D.  C.  421,  holding  lender  of  money  being  re- 
munerated from  sale  of  tax  certificates  is  not  partner;  Homaday  v. 
Cowgill,  54  Ind.  App.  640,  101  N.  E.  1034,  holding  death  of  partner 
constitutes  end  of  firm;  Hornaday  v.  Cowgill,  54  Ind.  App.  640,  101 
N.  E.  1034,  holding  death  of  one  partner  effects  dissolution  of  firm; 
Steele  v.  Michigan  Buggy  Co.,  50  Ind.  App.  644,  95  N.  E.  439,  holding 
instruction  as  to  gist  of  partnership  must  state  co-ownership  of  profits; 
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Breinig  v.  Sparrow,  39  Ind.  App.  460,  80  N.  E.  38,  holding  corporation 
allowing  itself  to  be  considered  partner  may  be  held  liable  to  creditors ; 
Estabrook  v.  Woods,  192  Mass.  503,  78  N.  E.  539,  holding  one  being 
eompensated  for  money  loaned  out  of  profits  of  cigar  business  was  not 
a  partner  thereto ;  McDonald  v.  Campbell,  96  Minn.  88,  104  N.  W.  761, 
holding  upon  evidence  that  person  furnishing  money  to  and  interested 
in  firm  was  partner;  Price  v.  Middleton  &  Ravenel,  75  S.  C.  108,  110, 
55  S.  E.  157,  158,  holding  where  parties  agreed  to  enter  business  and 
divide  profits,  partnership  existed ;  Moore  v.  Williams,  26  Tex.  Civ.  146, 
62  S.  W.  979,  holding  question  of  existence  of  partnership  from  partici- 
pation in  profits  is  for  jury ;  Bentley  v.  Brossard,  33  Utah,  407,  94  Pac. 
741,  holding  parties  working  mine  in  order  to  obtain  half  interest  con- 
stitute themselves  partners;  Webster  v.  Clark,  34  Fla.  647,  43  Am.  St. 
Bep.  224,  27  L.  B.  A.  129,  16  South.  603,  following  rule;  Shaeffer  v. 
Blair,  149  U.  S.  258,  37  L.  Ed.  726,  13  Sup.  Ct.  859,  agreement  not  con- 
templating share  in  losses  of-  enteiprise  not  partnership;  The  J.  P. 
Donaldson,  167  U.  S.  606,  42  L.  Ed.  295,  17  Sup.  Ct.  954,  not  partner- 
ship, though  tug  paid  by  proportion  of  freight  charges  earned  by  barge 
in  tow;  Randle  v.  Barnard,  81  Fed.  683,  26  C.  C.  A.  568,  party  loaning 
money  to  lessee  on  condition  that  he  share  in  profits  of  lease  not  part- 
ner; Dubos  V.  Jones,  34  Fla.  552,  16  South.  396,  unless  parties  hold 
themselves  out  as  partners  and  deceive  third  persons  there  is  no  part- 
nership; State  Nat.  Bank  v.  Butler,  149  111.  584,  36  N.  E.  1003,  agree- 
ment creating  relations  of  co-owners  and  joint  proprietors  in  operation 
of  mine  is  partnership;  Karrick  y.  Hannaman,  168  U.  S.  334,  42  L.  Ed. 
489,  18  Sup.  Ct.  138,  arguendo. 

What  constitutes  a  partnership.    Note,  115  Am.  St.  Bep.  404,  405, 
411,  432. 

Effect  of  agreement  to  share  profits  to  create  partnership.    Note, 

18  L.  B.  A.  (N.  8.)  967,  969,  990,  992,  1082,  1042,  1056,  1058, 
lOfe,  1076,  1078,  1079,  1081. 

Agreement  for  sharing  profits  as  constituting  a  partnership.    Note, 

19  E.  B.  C.  402. 

Participation  in  profits  is  only  presumptive  eyidence  of  partnership. 
Distinguished  in  In  re  Neasmith,  147  Fed.  165,  77  C.  C.  A.  402,  person 
who  has  signed  articles  of  partnership,  accepted  issue  of  shares,  and 
participated  in  profits  liable  as  partner. 

One  lending  to  Ann  for  certain  interest  and  teath  of  excess  profits  is 
not  partner. 

Approved  in  Stevens  v.  McKibbin,  68  Fed.  411,  15  C.  C.  A.  498,  and 
Hazell  V.  Clark,  89  Mo.  App.  84,  both  reaffirming  rule;  Gentry  v. 
Singleton,  128  Fed.  682,  63  C.  C.  A.  231,  holding  mere  employee  engaged 
to  render  service  in  conducting  business,  though  he  is  to  receive  share 
of  profits  as  compensation,  is  not  partner  and  cannot  sell  property; 
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American  Surety  Co.  v.  LawrencdviKe- Cement  Co;,  110  Fed.  723,  hold- 
ing creditor  of  contractor  for  public  work  whose  claim  is  not  secured 
by  statutory  bond  given  by  contractor  cannot  be  subrogated  to  security 
taken  by  surety  to  indemnify  it  against  loss  by  reason  of  suretyship. 

Miscellaneous.  Cited  in  Union  Selling  Co.  v.  Jones,  128  Fed.  677,  63 
C.  C.  A.  224,  to  point  that  parol  is  inadmissible  to  vary  legal  intend-* 
ment  of  written  contract;  Boring  v.  Ott,  138  Wis.  291,  19  L.  R.  A. 
(N.  S.)  1080,  119  N.  W.  876,  generally. 

145  V.  8.  628,  86  L.  Bd.  855,  12  Sup.  Ot.  977,  BAIX.Y  r.  SUNDBEBO. 

Miscellaneous.  Cited  in  United  States  v.  Gleeson,  90  Fed.  779,  33 
C.  C.  A.  272,  and  Nelson  v.  Meehan,  155  Fed.  8,  12  L.  B.  A.  (N.  S.)  874, 
83  C.  C.  A.  597,  both  incidentally. 

Judgment — Conclusiveness    as    against   one   who    voluntarily    con- 
ducted defense.    Note,  37  !•.  B»  A«  (N.  S.)  960. 

145  T7.  S.  629,  36  K  Bd.  842,  12  Sup.  Ot.  977,  BEEBS  v.  MACKIN. 

A  wilting  given  by  local  a^ent  of  railroad  stating  tbat  lie  has  re- 
ceived  of  a  person  onenflftta.  payment  on  a  tract  of  company's  land  therein 
described  subject  to  approval  of  land  commissioner  of  company  and  sold 
on  five  years'  time  does  not  create  contract  of  sale  binding  on  company 
by  mere  failure  of  commissioner  to  reject  proposition  within  reasonable 
time. 

Approved  in  Davis  v.  Selby  Oil  etc.  Co.,  35  Okl.  258,  128  Pac.  1085, 
where  oil  and  gas  lease  executed  by  Indian  landlord  to  corporation 
tenant  was  approved  by  Secretary  of  Interior,  conditioned  on  lessee 
and  its  sureties  executing  certain  documents  containing  certain  terms 
which  lessee  rejected,  there  was  no  contract. 

145  U.  S.  643,  35  I..  Bd.  853,  12  Snp.  Ot.  983,  KENNEDY  ▼.  McTAMMANY. 

Miscellaneous.  Cited  in  White-Smith  Music  Pub.  Co.  v.  Apollo  Co., 
209  U.  S.  12,  14  Ann.  Gas.  628,  52  L.  Ed.  660,  28  Sup.  Ct.  319,  generally. 

Perforated  rolls  and  wax  cylinders  as  infringing  sheet  music  copy- 
right.   Note,  2  B.  B.  C.  91. 

145  U.  S.  651,  36  K  Ed.  843,  12  Sup.  Ct  986,  PBICE  ▼.  DETBOIT  ETC. 
BY.  CO. 

Station  telegraiA  operator  and  engineer  held  to  be  fellow-servants. 
Approved  in  Strottman  v.  St.  Liouis  etc.  Ry.  Co.,  211  Mo.  265,  109 
S.  W.  779,  station  telegraph  operator  and  locomotive  engineer,  both 
working  under  orders  of  train-dispatcher,  are  fellow-servants;  Butcau 
V.  New  York  etc.  R.  Co.,  35  R.  I.  553,  62  L.  B.  A.  (N.  S.)  1127,  87  Atl. 
327,  signal  towerman  whose  duty  it  is  to  notify  trainmen  of  condition 
of  track  ahead  by  means  of  prescribed  signals  is  fellow-servant  of 
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loeomotiye  engineer;  Regan  v.  Parker-Washington  Co.,  205  Fed.  704, 
L.  B.  A.  1915F,  810,  123  C.  C.  A.  648,  arguendo. 

Distinguished  in  Salmons  v.  Norfolk  etc.  Ry.  Co.,  162  Fed.  730,  732, 
where  rules  of  railroad  made  telegraph  operator  in  charge  of  block 
signal  responsible  for  operation  of  trains  in  his  block  and  gave  him 
absolute  authority  to  hold  trains  till  block  was  clear,  he  was  not  fellow- 
servant  of  trainmen. 

Train-dispatcher    and    telegraph    operator    as    fellow-servants    of 
trainmen.    Note,  25  L.  R.  A.  894. 

Telegraph  operators  as  fellow-servants  of  train  employees.    Note, 
52  L.  B.  A.  (K.  8.)  1128,  1124, 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  vice-principalship.    Note,  60  L.  R.  A  429* 
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146  XT.  S.  1-42,  36  L.  Ed.  869,  IS  Sup.  Ot.  3,  McPHEBSON  v.  BLACKER. 

Only  amliigiiity  ta  words  renders  contemporaneous  construction  con- 
trolling. 

Approved  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  473,  59 
1m.  Ed.  681,  35  Sup.  Ct.  309,  upholding  righl  of'  President  to  withdraw 
petroleum  lands  from  public  entry;  Fairbank  v.  United  States,  181 
U.  S.  308,  321,  45  L.  Ed.  573,  878,  21  Sup.  Ct.  658,  663,  holding  void 
stamp  tax  imposed  on  foreign  bill  of  lading  by  30  Stat.  448,  §  6,  as 
being  tax  on  exports ;  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155 
Fed.  566,  upholding  right  of  municipality  to  regulate  phone  rates; 
Baltimore  City  v.  Johnson,  96  Md.  743,  54  Atl.  648,  holding  seat  in 
Baltimore  stock  exchange  not  being  property  within  meaning  of  Bill  of 
Rights,  Act  15,  or  revenue  laws,  it  is  not  liable  to  assessment  and  taxa- 
tion ;  State  v.  Wrightson,  56  N.  J.  L.  209,  22  L.  R.  A.  559,  28  Atl.  65. 
following  rule ;  dissenting  opinion  in  Detroit  v.  Chapin,  108  Mich.  151, 87 
L.  R.  A.  401,  66  N.  W.  592,  holding  bill  passed  more  than  five  days  pre- 
vious to,  and  approved  after,  adjournment,  unconstitutional;  dissenting 
opinion  in  Moulton  v.  Scully,  111  Me.  472,  89  Atl.  963,  majority  holding 
address  to  Governor  for  removal  of  public  official  is  not  subject  to  be 
referred  to  people  under  referendum  act. 

Mandamus  issiies  to  compel  notice  of  election  of  presidential  electors 
according  to  Federal  Constitution,  not  State  statutes. 

Approved  in  Detroit  etc.  Ry.  Co.  v.  Michigan  Railroad  Commission, 
240  U.  S.  571,  60  L.  Ed.  807,  36  Sup.  Ct.  427,  holding  issuance  of  writ 
of  mandamus  to  compel  jrailroad  to  lay  tracks  is  final  judgment ;  State 
V.  Wrightson,  56  N.  J.  L.  215,  22  L.  R.  A.  661,  28  Atl.  67,  mandaranfe 
lies  before  time  to  comi)el  clerk  to  give  election  notice  according  to  Con- 
stitution, and  not  statute. 

Federal  control  of  elections.    Note,  53  L.  R.  A.  661,  668,  668,  670. 

Presidential  electors.    Note,  48  L.  R.  A.  (N.  8.)  288,  284,  285. 

(121) 
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Supreme  Court  may  review  State  decisioii  in  mandamnB  suit  involTlng 
constitationality  of  electton  law. 

Approved  in  American  Express  Co.  v.  Michigan,  177  U.  S.  406,  44 
L.  EcL  824,  20  Sup.  Ct.  696,  holding  proceeding  for  mandamus  is 
**8uit"  within  meaning  of  Rev.  Stats.,  §  709,  relating  to  jurisdiction  of 
Supreme  Court  on  error  to  State  courts ;  State  ex  rel.  Davis  v.  Osborne, 
14  Ariz.  193,  207,  125  Pac.  888,  894,  holding  chief  justice  of  Supreme* 
Court  cannot  be  member  of  election  canvassing  board;  State  ex  rel. 
Davis  v.  Osborne,  14  Ariz.  188,  126  Pac.  886,  applying  principle;  Rag- 
land  v.  Anderson,  125  Ky.  154,  128  Aje.  St.  Rep.  242,  100  S.  W.  867, 
holding  courts  may  review  statute  which  divides  State  into  representa- 
tive districts ;  State  v.  Wrightson,  56  N.  J.  L.  188,  189,  22  L.  R.  A.  550, 
551,  28  Atl.  57,  voters  may  bring  mandamus  against  ministerial  ofificers 
to  test  election  law;  dissenting  opinion  in  Fesler  v.  Brayton,  145  Ind. 
91,  82  L.  R.  A.  584,  44  N.  E.  43,  holding,  where  but  one  act  apportion- 
ing State  for  legislative  purposes,  action  lies  to  declare  it  unconstitu- 
tional; dissenting  opinion  in  Tyler  v.  Judges  of  Registration,  179  U.  S. 
411,  45  L.  Ed.  255,  21  Sup.  Ct.  208,  majority  holding  objection  that 
Massachusetts  Torrens  Land  Act  deprives  person  of  property  without 
due  process  because  it  provides  for  adjudication  of  rights  of  certain 
classes  of  persons  who  are  notified  only  by*  posting  notices  or  publica- 
tion cannot  be  raised  by  one  who  is  not  affected  by  such  provisions. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  !•.  R.  A.  515,  519,  526. 

Under  section  1,  article  n,  of  Federal  Constitution,  State  logialature 
mi^  direct  manner  of  appointing  preeldentiil  electors. 

Approved  in  Hodge  v.  Bryan,  149  Ky.  114,  148  S.  W.  22,  holding 
presidential  electors  are  ''State  officers";  Donelan  v.  Bird,  118  Ky. 
182,  111  Am.  8t.  Rep.  294,  80  S.  W.  797,  presidential  electors  are  State 
officers  within  constitutional  provision  for  filling  vacancies  in  election 
office  at  next  succeeding  election  at  which  State  officers  elected;  Fyfe 
V.  Mosher,  149  Mich.  350,  112  N.  W.  725,  holding  member  of  State 
legislature  is  not  entitled  to  seat  in  constitutional  convention;  Car- 
penter V.  Cornish,  83  N.  J.  L.  704,  85  Atl.  243,  holding  "legal  voters" 
are  male  citizens  only;  Todd  v.  Johnson,  99  Ky.  554,  88  L.  R.  A.  400, 
36  S.  W.  989,  presidential  electors  are  State  officers  (but  see  dissenting 
opinion  in  99  Ky.  565,  88  L.  R.  A.  408,  36  S.  W.  992) ;  State  v.  Wright- 
son,  56  N.  J.  L.  197,  22  L.  R.  A.  654,  28  Atl.  60,  arguendo. 

Constitutionality   of   primary   election   laws.    Note,   41   L,   R.  A, 
(N.  8.)  139. 

Word  "appoint"  is  used  in  Federal  Oonstitntion  in  broadest  sense,  and 
includes  election  result. 

Approved  in  Odell  v.  Rihn,  19  Cal.  App.  719,  127  Pac.  805,  discussing 
election  of  justices  of  the  peace  in  township  containing  city;  Territory 


123  VAN  WINKLE  v.  CROWELL.  146  U.  S.  42-53 

ex  rel.  Hubbell  v.  Armijo,  14  N.  M.  220,  89  Pac.  272,  holding  Governor 
of  New  Mexico  had  no  authority  to  remove  public  officer  regularly 
elected. 

Constltntlonal  guaranty  of  equal  protectloii  of  laws  was  designed  to 
prevent  dlacrimlnatioii. 

Approved  in  Price  v.  City  of  Elgin,  257  111.  67,  100  N.  E.  135,  holding 
where  board  of  local  improvements  fails  to  certify  to  completion  of 
public  contract,  contractor's  remedy  is  by  mandamus  or  injunction; 
Taggart  v.  Claypool,  145  Ind.  597,  32  L.  R.  A.  588,  44  N.  E.  20,  Revised 
Statutes  of  Indiana,  providing  annexation  of  territory  by  council  and 
granting  appeal  only  to  resident  freeholders,  not  in  conflict  with  Four- 
teenth Amendment. 

Effect  of  partial  invalidity  of  statute.    Note,  Ann.  Gas.  1916D,  51. 

146  U.  S.  4^-63^  36  I..  £0.  880,  13  8np.  Ct.  18,  VAK  WINKI.E  v.  CBQWELL. 
Parol  evidence  Is  inadmissible  to  vary  terms  of  written  contract. 
Approved  in  Gage  Lumber  Co.  v.  McEldowney,  207  Fed.  258,  124 
C.  C.  A.  641,  and  In  re  Clairfield  Lumber  Co.,  194  Fed.  194,  both  hold- 
ing time  of  passing  of  title  to  goods  sold  is  determined  from  contract; 
Harding,  Whitman  &  Co.  v.  York  Knitting  Mills,  142  Fed.  231,  buyer 
seeking  to  rescind  written  contract  cannot  introduce  parol  to  show 
quality  of  goods;  Lillard  v.  Kentucky  Distilleries  etc.  Co.,  134  Fed.  182, 
67  C.  C.  A.  74,  evidence  of  usage  admissible  to  show  that  contract  to 
deliver  distillery  slop  at  feeding  lot,  contemplated  that  distiller  should 
furnish  feeding  appliances;  Union  Selling  Co.  v.  Jones,  128  Fed.  677,  63 
O.  C.  AJ  224,  holding  where  contract  for  sale  of  binder  twine  contained 
words  ''quality  guaranteed,"  parol  is  inadmissible  to  show  that  such 
warranty  by  reason  of  prior  negotiations  between  parties  was  intended 
to  include  certain  representations  as  to  quality;  Morris  v.  Chesapeake 
&  O.  S.  S.  Co.,  125  Fed.  67,  holding  where  contract  by  steamship  com- 
pany for  carriage  of  cattle  on  certain  specified  vessels  ''all  sailing" 
during  certain  months  makes  no  distinction  between  the  several  vessels 
named,  it  cannot  be  changed  by  parol  to  exempt  one  vessel;  Armington 
V.  Stelle,  27  Mont.  20,  69  Pac.  117,  holding,  under  Civ.  Code,  §  2186, 
and  Code  Civ.  Proc,  §  3132,  evidence  of  contemporaneous  agreement 
between  parties  to  a  written  sublease  of  a  mining  claim,  that  in  case 
sublessors  should  buy  property  lease  should  be  extended,  was  inad- 
missible; Godkin  v.  Monahan,  83  Fed.  119,  120,  27  C.  C.  A.  410,  collat- 
eral agreement  provable  by  parol  must  relate  to  subject  distinct  from 
that  of  written  contract ;  Reid  v.  Diamond  Plate-Glass  Co.,  85  Fed.  198, 
29  C.  C.  A.  110,  holding  evidence  of  reduced  price  to  be  g^ven  not  ad- 
missible to  vary  written  contract;  dissenting  opinion  in  Neal  v.  Flint, 
88  Me.  85,  33  Atl.  674,  majority  holding  parol  evidence  admissible 
where  contract  is  written  and  apparently  complete. 
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Supplementing  written  contract  by  proof  of  collateral  oral  agree- 
ment.   Note,  2  Ann.  Cas.  147. 

Action  of  detinue  will  not  lie  during  pendency  of  plaintiff's  suit  to 
foreclose  medianlc's  Uen. 

Approved  in  Bierce  v.  Hutchins,  205  U.  S.  347,  51  !•.  Ed.  833,  27  Sup. 
Ct.  524,  holding  suit  by  seller  to  enforce  materialman's  lien  does  not 
preclude  suit  to  replevin  goods;  Anthony  v.  Slayden,  27  Colo.  150,  60 
Pac.  828,  holding  where  plaintiff  alleges  contract  and  its  breach  and 
sues  for  damages  for  such  breach,  he  cannot  by  amendment  change  his 
cause  of  action  to  one  in  equity  asking  that  certain  deeds  made  by  him 
be  set  aside  on  account  of  fraud  and  the  property  be  reconveyed  to 
him ;  Southern  Ry.  -Co.  v.  Atlanta  Stove  Works,  128  Ga,  163,  165,  57 
S.  E.  362,  363,  holding  devisee  suing  executor  for  proceeds  of  sale  of 
land  impliedly  ratifies  action  of  executor;  Fred  W.  Wolf  Co.  v.  Mon- 
arch Refrigerating  Co.,  252  111.  502,  50  L.  R.  A.  (N.  S.)  808.  96  N.  E. 
1066,  holding  buyer  continuing  to  use  defective  engine  will  be  deemed 
to  have  waived  defects;  Mathews  Piano  Co.  v.  Markle,  86  Neb.  126,  124 
N.  W.  1130,  holding  where  seller  sues  for  purchase  price,  it  is  waiver 
of  assertion  of  title;  Minot  Grocery  Co.  v.  Flathead  Produce  Co.,  30 
N.  D.  536,  153  N.  W.  286,  holding  buyer  may  rescind  purcliase  for  dam- 
aged apples  despite  payment  of  purchase  price;  McFadden  v.  Thorpe 
Elevator  Co.,  18  N.  D.  98,  118  N.  W.  244,  holding  pursuing  remedy  not 
open  to  him  is  not  waiver  of  jiny  rights  plaintiff  might  have;  Kearney 
Milling  etc.  Co.  v.  Union  Pac.  Ry.  Co.,  97  Iowa,  726,  59  Am.  St.  Rep. 
439,  66  N.  W.  1062,  vendor  stopping  goods  in  transitu  and  selling  them 
is  estopped  from  declaring  stoppage  created  lien  for  purchase  price. 

Distinguished  in  Cable  Co.  v.  McElhoe,  58  Ind.  App.  645,  108  N.  E. 
793,  holding  seller  might  purchase  and  resell  piano  to  same  party  under 
different  conditions;  Lamar  v.  Pearre,  90  Ga.  384,  17  S.  E.  94,  upon 
facts. 

Selling  or  mortgaging  chattel  as  waiver  of  purchaser 's  right  to  re- 
turn.   Note,  38  L.  R.  A.  (N.  S.)  1037. 

146  U.  S.  54-55,  63  I..  Ed.  885,  13  Sup.  Ot.  13,  CINCINNATI  BATE  ETC. 
CO.  ▼.  GRAND  RAPIDS  SAFETY  DEPOSIT  CO. 

Supreme  Court  dismlBsed  appeal,  in  case  depending  on  divene  citizen- 
ship, brought  after  July  1,  1891. 

Approved  in  Carriere  &  Son  v.  United  States,  163  Fed.  1011,  holding 
application  for  review  of  decisions  of  board  of  general  appraisers  filed 
one  day  after  expiration  of  thirty-day  period  must  be  dismissed;  Lut- 
cher  V.  United  States,  157  U.  S.  428,  39  L.  Ed.  759,  15  Sup.  Ct.  718, 
following  rule;  Voorhees  v.  John  T.  Noye  Mfg.  Co.,  151  U.  S.  137,  3& 
L.  Ed.  102,  14  Sup.  Ct.  295,  record  on  appeal,  filed  after  July  1,  1891, 
gives  Circuit  Court  of  Appeals  jurisdiction;  Scott  v.  Hamner,  72  Fed. 
290,  18  C.  C.  A.  565,  dismissing  writ  of  error  from  Federal  Court  in 
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Indian  Territory  to  Circuit  Court  of  Appeals,  filed  after  creation  of 
territorial  court. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  849. 

146  XT.  8.  56-60,  36  K  Ed.  886,  IS  Sup.  Ct.  13,  HUBBABD  v.  SOBY. 

Supreme  Court  cannot  review  Circuit  Court  Judgment  against  collector 
In  suit  to  recover  duties  paid  before  June,  1890. 

Approved  in  In  re  Sweetser,  186  Fed.  990,  108  C.  C.  A.  659,  holding 
Circuit  Court  of  Appeals  had  no  jurisdiction  to  review  decision  of  Cir- 
cuit Court  in  bankruptcy  proceedings;  Ogden  v.  United  States,  148 
U.  S.  391,  87  la.  Ed.  494,  13  Sup.  Ct.  6Q2,  following  rule ;  Passavant  v. 
United  States,  148  U.  S.  217,  37  L.  Ed.  428,  13  Sup.  Ct.  574,  Circuit 
Court  cannot  review  decision  of  appraisers  fixing  value  on  imports; 
American  Const.  Co.  v.  Jacksonville  etc.  Ry.  Co.,  148  U.  S.  383,  37 
L.  Ed.  491,  13  Sup.  Ct.  763,  certiorari  does  not  lie  to  review  decree  of 
Circuit  Court  of  Appeals  reversing  interlocutory  order  appointing  re- 
ceiver; The  Paquette  Habana,  175  U.  S.  683,  44  L.  Ed.  322.  20  Sup.  Ct. 
293,  Supreme  Court  has  jurisdiction  of  apx>eals  in  prize  causes,  with- 
out r^ard  to  amount  in  dispute;  Interstate  Commerce  Commission  v. 
Atchison  etc.  R.  R.  Co.,  149  U.  S.  265,  37  L.  Ed.  728,  13  Sup.  Ct.  837, 
no  appeal  lies  to  Supreme  Court  from  decisions  of  Interstate  Commerce 
Commission. 

146  V.  S.  60-70,  36  Xi.  Ed.  887,  13  Sup.  Ct.  14,  EABNSHAW  ▼.  UNITED 
STATES. 

Where  facts  are  undisputed,  reaaonableness  of  notice  of  reappraise- 
jnent  is  for  court. 

Approved  in  North  British  etc.  Ins.  Co.  v.  Rose,  228  Fed.  295,  hold- 
ing court  may  decide  whether  insured  submitted  himself  to  examination 
within  reasonable  time;  International  Agricultural  Corp.  v.  Stadler, 
212  Fed.  381,  129  C.  C.  A.  64,  holding  jury  must  decide  as  to  reasonable 
time  within  which  buyer  might  rescind  purchase;  American  Ins.  Co.  v. 
I.  F.  Peebles  &  Co.,  5  Ga.  App.  733,  64  S.  E.  305,  holding  court  might 
decide  whether  insured  submitted  proof  of  loss  within  reasonable  time. 

Wliere  action  of  lower  court  is  discretionary,  its  decision  is  final. 

Approved  in  Jenkins  S.  S.  Co.  v.  Preston,  186  Fed.  614,  108  C.  C.  A. 
■473,  refusing  to  review  decision  of  lower  court  refusing  reference  to 
referee;  Coltrane  v.  Templeton,  106  Fed.  377,  46  C.  C.  A.  328,  decision 
of  judge  that  he  is  not  disqualified  to  enter  formal  or  preliminary 
orders  in  a  case  or  that  the  party  objecting  has  by  his  own  conduct 
waived  the  right  to  object  is  not  reviewable;  Isaacs  v.  United  States, 
'  159  U.  S.  489,  40  L.  Ed.  230,  16  Sup.  Ct.  62,  action  of  trial  court  on 
continuance  not  reviewable  on  apx>eal;  Cape  Fear  Towing  etc.  Co.  v. 


146  U.  S.  71-^2  NOTES  ON  U.  S,  REPORTS.  126 

Pearsall,  90  Fed.  437,  33  C.  C.  A.  161,  opening  of  default  in  admiralty 
not  reviewable  on  appeal. 

Customs  appraisers  need  not  jnroceed  with  technical  accuracy  of  Judicial 
courts  in  giving  notice. 

Approved  in  Passavant  v.  United  States,  148  U.  S.  220,  37  L.  Ed. 
428,  13  Sup.  Ct.  575,  and  United  States  v.  Kenworthy,  59  Fed.  571,  both 
following  rule. 

146  U.  S.  71-76,  36  L.  Ed.  890,  18  Sup.  Ot  26,  UNITED  STATES  ▼.  PEBBY. 

Stained  and  painted  glass  la  dutiahle  as  such,  »t  f orty-ftve  per  cent, 
and  not  as  paintings. 

Approved  in  United  States  v.  Davies,  Turner  &  Co.,  177  Fed.  372,  101 
C.  C.  A.  425,  holding  hand-made  printing  paper  dutiable  as  "hand- 
made" paper;  Amerman  v.  United  States,  124  Fed.  299,  holding  an- 
tique mythological  paintings  consisting  of  a  ewer  and  tray,  made  of 
copper  and  enameled  by  a  lost  process,  are  dutiable  under  paragraph 
454,  schedule  N,  §  1,  c.  11  of  Tariff  Act  of  1897 ;  United  States  v.  Rich- 
ard, 99  Fed  270,  holding  painted  tiles  are  dutiable  under  paragraph  94, 
of  Tariff  Act  of  1890,  as  ' '  tiles  glazed,  painted  or  vitrified. ' ' 

Distinguished  in  United  States  v.  Ecclesiastical  Art  Works,  139  Fed. 
800,  the  words  "works  of  art"  in  par.  703,  Tariff  Act  1897,  c.  11,  §  2, 
Free  List,  30  Stat.  203,  include  marble  altars  for  church. 

146  U.   B.  76-82,   86  K  Ed.   893,   18  Spp.   Ot.  24,   ITNITED  STATES  T. 
SOHOVEBUNG. 

Finished  gnnstocks  are  dutiable  sa  manufactures  of  metal  and  not 
as  shotguns. 

Approved  in  Stone  &  Downer  Co.  v.  United  States,  147  Fed.  605/ 
wool  of  different  kinds  may  be  mixed  in  one  bale  in  absence  of  decep- 
tion; United  States  v.  Hartley  &  Graham,  140  Fed.  969,  separate  parts 
of  guns  should  be  classified  as  manufactures  of  metal;  United  States 
V.  F.  W.  Myers  &  Co.,  139  Fed.  348,  fireproof ed  lumber  not  **  sawed 
lumber,"  but  becomes  a  "manufacture  of  wood." 

Importation  of  guns  In  parts  to  avoid  liiglier  duty  la  not  frand. 

Approved  in  United  States  v.  Auto  Import  Co.,  168  Fed.  243, 
93  C.  C.  A.  456,  holding  automobile  tires,  unattached,  but  imported  in 
same  crate  as  car,  are  not  dutiable  separately;  In  re  Smith,  60  Fed. 
601,  condensed  cherry  juice  dutiable  as  cherry  juice  and  not  as  alco- 
holic compound. 

Distinguished  in  United  States  v.  Irwin,  78  Fed.  802,  24  C.  C.  A,  349, 
holding  where  guns  assembled  together  before  importation,  parts  are 
dutiable  as  guns;  dissenting  opinion  in  United  States  v.  Auto  Import 
Co.,  168  Fed.  244,  93  C.  C.  A.  456,  majority  holding  automobile  tires. 
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nnattaehed,   bat  imported   in   same   crate   as    ear,    are   not    dutiable 
separately. 

Court  In  detannlnlnir  dassiflcatlon  can  look  onlx  to  axticlo  bof  ore  It. 

Approved  in  United  States  v.  Citroen,  223  U.  S.  415,  416,  56  L.  Ed. 
488,  489,  32  Snp.  Ct.  259,  holding  loose-drilled  pearls  are  dutiable  as 
pearls  in  their  natural  state ;  United  States  v.  Komada  A  Co.,  162  Fed. 
468,  89  C.  C.  A.  385,  holding  Japanese  beverage  **sake"  is  dutiable  as 
rtill  wine;  United  States  v.  Wotton,  53  Fed.  346,  ajC.  C.  A.  553,  follow- 
ing rule;  United  States  v.  Weiller,  65  Fed.  418,  12  C.  C.  A.  668,  follow- 
ing rule  in  r^ard  to  lithographic  prints;  Tide- Water  Oil  Co.  v.  United 
States,  171  U.  S.  218,  48  L.  Ed.  142,  18  Sup.  Ct.  840,  arguendo. 

Distinguished  in  Isaacs  v.  Jonas,  148  U.  S.  654,  87  L.  Ed.  598, 13  Sup. 
Ct.  679,  cigarette  papers  are  '' smokers'  articles." 

Def  ectiTe  appeal  prosecuted  as  against  firm  Instead  of  indlvidnals  'is 
eorable  on  motion. 

Approved  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  347,  89  L.  Ed. 
727,  15  Sup.  Ct.  628,  writ  of  error  may  be  amended  by  substituting 
name  of  successor  to  administrator. 

Practice  aiid  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  848. 

146  XT.  8.  82-88,  36  Xi.  Ed.  896,  18  8up.  Ot.  22,  0B088  T.  BUBKE. 

Time  and  piaoe  of  execution  are  not  parts  of  sentence  onless  made  so 

by  statute. 

Approved  in  In  re  Cross,  146  U.  S.  277,  86  L.  Ed.  972,  13  Sup.  Ct. 
109,  same  case. 

Court  is  not  bound  by  eocpresslon  as  to  Jurisdiction  in  opinion  not  in- 
TolTing  precise  qnestipn. 

Approved  in  Louisville  Trust  Co.  v.  Knott,  191  U.  S.  236,  48  L.  Ed. 
163,  24  Sup.  Ct.  119,  holding,  under  Judiciary  Act  of  1891,  where  Cir- 
cuit Court  has  jurisdiction  and  appoints  a  receiver,  question  of  juris- 
diction cannot,  on  intervention  of  State  court  receiver,  be  certified 
directly  to  Supreme  Court  to  determine  priority  of  jurisdiction;  Wat- 
son V.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  949,  holding  where  question  is 
assigned  as  error  and  decided  by  Supreme  Court,  same  is  not  obiter 
dicta ;  In  re  Central  Irr.  Dist.,  117  Cal.  388,  49  Pac.  356,  and  Adams  v. 
Yazoo  etc.  R.  R.  Co.,  77  Miss.  278,  24  South.  217,  218,  both  following 
rnle;  King  v.  McLean  Asylum  of  Massachusetts  General  Hospital,  64 
Fed.  341,  26  L.  R.  A.  789,  12  C.  C.  A.  145,  dismissal  of  habeas  corpus 
petition  not  res  adjudicata  in  Federal  court  where  dismissal  not  bar  to 
new  proceeding  in  State  court. 

Act  of  1885,  concerning  i^n^eals  ftom  District  of  Columbia  Supreme 
Oonrt,  applies  to  ciTll  suits  only. 
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Approved  in  Sinclair  v.  District  of  Columbia,  192  U.  S.  19,  48  L.  Ed. 
824,  24  Sup.  Ct.  213,  reaffirming  rule;  Chapman  v.  United  States,  8 
App.  D.  C.  321,  holding  writ  of  error  to  Supreme  Court  allowable 
where  constitutionality  of  act  of  Congress  involved;  Chapman  v.  United 
States,  164  U.  S.  448,  41  L.  Ed.  509,  17  Sup.  Ct.  77,  following  rule; 
United  States  v.  Wanamaker,  147  U.  S.  150,  87  L.  Ed.  118,  13  Sup.  Ct. 
280,  writ  of  error  from  District  of  Columbia  does  not  lie  in  mandamus 
proceedings;  Brown  v.  United  States,  171  U.  S.  637,  48  L.  Ed.  815,  19 
Sup.  Ct.  68,  no  criminal  appeal  lies  to  Federal  Supreme  Court  from 
Indian  Territory  court. 

Distinguished  in  Gonzales  v.  Cunningham,  164  U.  S.  616,  617,  618, 
41  L.  Ed.  578,  574,  17  Sup.  Ct.  184,  holding  appeal  lies  to  Supreme  Court 
from  order  of  New  Mexico  territorial  court  discharging  habeas  corpus. 

Supreme  Oourt  cannot  review  District  of  Ctolvmbia  Supreme  Court's 
decisions  in  liabeas  corpus. 

Approved  in  In  re  Schneider,  148  U.  S.  162,  87  L.  Ed.  406,  13  Sup. 
Ct.  572,  and  In  re  Chapman,  156  U.  S.  216,  39  L.  Ed.  402,  15  Sup.  Ct. 
332,  both  following  rule;  Laurel  Oil  &  Gas  Co.  v.  Morrison,  212  U.  S. 
296,  53  L.  Ed.  519,  29  Sup.  Ct.  394,  holding  Federal  Supreme  Court  has 
no  jurisdiction  over  appeal  from  decision  of  Circuit  Court  of  Appeals 
for  Eighth  Circuit,  reviewing  decision  of  court  of  Indian  Territory; 
Mackenzie  v.  Pease,  146  Fed.  744,  77  C.  C.  A,  233,  judgment  of  Circuit 
Court  of  Appeals,  affirming  Circuit  Court  decree  in  habeas  corpus  pro- 
,ceeding  on  appeal,  not  appealable  to  Supreme  Court;  Ex  parte  White, 
2  Cal.  App.  728,  84  Pac.  243,  order  in  habeas  corpus  proceedings  not- 
of  such  final  character  as  to  be  appealable. 

Habeas  corpus  is  civil  proceeding  involving  Tight  not  reducible  to 
money  value. 

Approved  in  Woey  Ho  v.  United  States,  191  U.  S.  558,  48  L.  Ed.  801, 
24  Sup.  Ct.  844,  and  Campbell  v.  Waite,  180  U.  S.  635,  47  L.  Ed.  709, 
21  Sup.  Ct.  920,  both  reaffirming  rule;  Fisher  v.  Baker,  203  U.  S.  181, 
51  L.  Ed.  148,  27  Sup.  Ct.  135,  holding  final  order  in  habeas  corpus  pro- 
ceeding is  reviewable  by  appeal,  not  writ  of  error;  Hoadly  v.  Chase, 
126  Fed.  823,  holding  Federal  court  will  not  on  habeas  corpus  review 
right  to  custody  of  insane  person  where  proceeding  brought  in  State 
court  of  competent  jurisdiction  between  citizens  of  different  States  to 
determine  sanity  of  alleged  lunatic  and  right  to  custody;  Goldsmith  v. 
Valentine,  36  App.  D.  C.  66,  holding  in  habeas  corpus  proceeding  to 
obtain  custody  of  child,  court  cannot  award  child  to  person  not  party 
to  proceeding;  State  v.  Gordon,  105  Miss.  466,  62  South.  432,  holding 
State  can  appeal  from  decision  in  habeas  corpus  proceeding  admitting 
prisoner  to  bail ;  Winnovich  v.  Emery,  33  Utah,  349,  93  Pac.  989,  hold- 
ing decision  in  habeas  corpus  proceeding  is  finals  from  which  appeal 
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may  be  taken;  State  v.  Superior  Court,  32  Wash.  146,  72  Pac.  1041, 
appeal  from  order  remanding  applicant  for  habeas  corpus  is  ineffectual 
as  a  stay  of  proceedings  where  no  api)eal  bond  has  been  filed  within  five 
days  after  notice  of  appeal,  as  required  in  civil  actions  by  Bal.  Code, 
§6505;  SUte  v.  Huegin,  110  Wis.  221,  85  N.  W.  1052,  holding  a  private 
attorney  can  appear  at  request  of  officer  at  private  expense  to  repre- 
sent the  interests  of  the  State  in  habeas  corpus  proceedings;  Chapman 
V.  United  States,  164  U.  S.  449,  41L.  Ed.  609,  17  Sup.  Ct.  78,  following 
role;  Sonth  Carolina  v.  Seymour,  153  U.  S.  357,  88  L.  Ed.  744,  14  Sup. 
Ct  873,  proceeding  in  mandamus  involves  right  which  cannot  be  re- 
dnced  to  money  value ;  In  re  Lennon,  150  U.  S.  397,  87  L.  Ed.  1121»  14 
Sup.  Ct  125|  arguendo. 

Habeas  corpus  as  civil  or  criminal  proceeding.    Note,  7  Ann.  Gas. 
1080. 

Right  of  person  out  on  bail  to  writ  of  habeas  corpus.    Note,  6 
Ann.  Gas.  552. 

Act  of  1885  limits  appeals  from  ZNstrtet  of  GohunMa  Supreme  Court 
to  mattetB  reducible  to  money  value. 

Approved  in  In  re  Borrego,  8  N.  M.  656,  657,  658,  46  Pac.  211,  212, 
no  appeal  lies  from  territorial  courts  in  habeas  corpus;  Washington 
etc.  R.  R.  Co.  V.  District  of  Columbia,  146  U.  S.  231,  36  L.  Ed.  953,  13 
Sup.  Ct.  66,  arguendo. 

146  U.  8.  88-102,  86  I^  Ed.  890,  18  Sup.  Cft.  28,  F08TEB  ▼.  MANSFIELD 
ETC.  E.  E.  CO. 

There  is  presumption  of  laches  in  platntifl  suing  to  set  aside  foreclosure 
for  ftraud  after  ten  yean. 

Approved  in  Edison  Electric  Light  Co.  v.  Equitable  Life  Assur.  See, 
55  Fed.  480,  knowledge  of  user  of  patent  for  eleven  years  without 
objection  is  laches. 

Vacating  of  judgments  and  decrees  on  motion,  when  not  specially 
authorized  by  statute.    Note,  60  Am.  St.  Eep.  686. 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  30  la.  R.  A.  793. 

Negligence  as  cause  for,  and  as  bar  to,  injunctions  against  judg- 
ments.   Note,  31  L.  R.  A.  39. 

To  rebut  presumption  of  laches,  pJalntUf  must  show  ignorance  of  ftaud 
sod  due  diligence. 

Approved  in  Wilson  v.  Colorado  Min.  Co.,  227  Fed.  726,  holding  short 
delay  will  not  bar  right  where  interests  of  innocent  parties  have  not 
intervened:  Newberry  v.  Wilkinson,  199  Fed.  688,  118  C.  C.  A.  Ill, 
refusing  to  allow  suit  on  bond  of  guardian  after  delay  of  five  years; 
Bower  v.  Stein,  177  Fed.  678,  101  C.  C.  A.  299,  holding  lack  of  means  to 
XVI— 9 
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sue  is  no  reason  for  delay;  Redd  v.  Brun,  157  Fed.  192,  8-1  C.  C.  A.  638^ 
holding  party  cannot  allege  ignorance  of  fraud  where  same  was  matter 
of  record  for  five  years;  Kessler  &  Co.  v.  Ensley  Co.,  141  Fed.  166,  169, 
stockholders  of  corporation  whose  lands  are  in  hands  of  trustees  cannot 
enforce  claims  to  such  lands  in  hands  of  purchaser  after  four  years; 
American  St.  Car  Advertising  Co.  v.  Jones,  122  Fed.  809,  holding  suit 
for  royalties  not  barred  by  laches  where  assignee  of  patent  had  no 
knowledge  of  parol  license  until  patentee  assigned  to  him  claim  for  past 
royalties,  and  on  refusal  to  pay  immediately  sued  for  accounting,  and 
patentee  having  died,  complainant  could  not  show  why  suit  had  not 
been  brought  sooner  by  him;  Potts  v.  Alexander,  118  Fed.  887,  refusing 
application  to  file  replication  nunc  pro  tunc  after  order  dismissing 
cause  for  failure  to  file  the  same  where  plaintiff's  claim  barred  by 
laches;  Nash  v.  Ingalls,  101  Fed.  648,  41  C.  C.  A.  545,  holding  suit  to 
charge  railroad  receiver  as  trustee  with  a  sum  which  might  have  been 
recovered  at  law  governed  by  State  statute  of  limitations;  Elliott  v. 
Elliott,  3  Alaska,  373,  holding  party  barred  from  asserting  interest  in 
mining  claim  after  delay  of  four  years;  Miller  v.  Ash,  156  Cal.  566,  105 
Pac.  609,  allowing  suit  against  guardian  where  same  was  started  imme- 
diately after  discovery  of  fraud;  Just  v.  Idaho  Canal  etc.  Co.,  16  Idaho, 
653,  188  Am.  St.  Bep.  140,  102  Pac.  385,  holding  rule  of  laches  does  not 
apply  where  rights  of  parties  have  not  materially  changed;  Patterson 
V.  Northern  Trust  Co.,  230  111.  340,  82  N.  E.  839,  holding  to  vacate  order 
on  account  of  want  of  notice,  same  must  have  been  prejudicial;  Stieif 
Co.  V.  Ullrich,  110  Md.  635,  73  Atl.  876,  refusing  to  impose  lien  on 
property  where  creditor  delayed  five  years;  Patterson  v.  Hewitt,  11 
N.  M.  23,  55  L.  E.  A.  668,  66  Pac.  558,  plaintiff,  after  eight  years'  fail- 
ure to  give  labor  or  money  to  development  of  claim,  cannot  claim  relief 
in  equity;  Salt  Lake  City  v.  Salt  Lake  Inv.  Co.,  43  Utah,  193,  195,  134 
Pac.  607,  sustaining  demurrer  to  complaint  which  did  not  clearly  state 
fraud  relied  upon;  Herald  v.  Barlow,  47  W.  Va.  764,. 36  S.  E.  13,  hold- 
ing suit  to  overthrow  a  conveyance  as  preference  barred  where  it  was 
on  record  and  there  was  over  four  years'  delay  in  bringing  suit;  Laf- 
f erty  v.  Lafferty,  42  W.  Va.  792,  26  S.  E.  265,  following  rule ;  Halstead 
V.  Grinnan,  162  U.  S.  416,  417,  38  L.  Ed.  497,  14  Sup.  Ct.  643,  twenty- 
five  years '  delay  in  bringing  suit  to  set  aside  survey  is  laches ;  Hardt  v. 
Heidweyer,  152  U.  S.  560,  38  L.  Ed.  552,  14  Sup.  Ct.  674,  bill  to  set 
aside  conveyances  must  show  how  knowledge  obtained  to  offset  defense 
of  laches;  Evers  v.  Watson,  156  U.  S.  535,  39  L.  Ed.  523,  15  Sup.  Ct. 
433,  four  years'  delay  bars  right  to  set  aside  decree  because  of  lack  of 
jurisdiction;  Johnson  v.  West  India  Transit  Co.,  156  U.  S.  648,  39 
L.  Ed.  567,  15  Sup.  Ct.  532,  delay  of  seven  years  after  sale,  without 
satisfactory  explanation,  bars  right  to  assert  mortgage  lien;  Sagadahoc 
Land  Co.  v.  Ewing,  66  Fed.  705,  13  C.  C.  A.  83,  rescission  of  contract 
for  fraud  not  granted  two  years  after  knowledge;  Hubbard  v.  Man- 
hattan Trust  Co.|  87  Fed.  59,  30  C.  C.  A.  520,  holding  question  of  laches 
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dependent  on  circnmstances  of  case;  dissenting  opinion  in  Cunningham 
y.  Pettigrew,  169  Fed.  364,  365,  94  C.  C.  A.  457,  majority  holding  com^ 
plainant  not  required  to  file  bill  of  discovery  to  unearth  fraud. 

One  Ignorant  of  interest  In  tranaactioa  is  not  guilty  of  laches  in  not 
knowing  rights;  aliter  if  aware  of  interest. 

Approved  in  Mathieson  v.  Craven,  228  Fed.  387,  holding  recording 
of  deed  is  not  notice  to  persons  not  dealing  with  property ;  Weniger  v. 
Success  Mining  Co.,  227  Fed.  568,  holding  stockholder  cannot  set  aside 
illegal  sale  of  stock  after  delay  of  five  years ;  Davey  v.  Dodge,  213  Fed. 
^,  130  C.  C.  A.  236,  refusing  to  set  aside  fraudulent  conveyance  after 
^«lay  of  seventeen  years;   Wilson  v.  Le  Moyne,  204  Fed.   732,   123 
^'  C.  A.  30,  holding  want  of  knowledge  of  fraud  cannot  be  claimed 
^bere  same  is  matter  of  public  record ;  Quirk  v.  Liebert,  12  App.  D.  C. 
^1|  refusing  to  set  aside  trustee's  sale  after  delay  of  thirteen  years; 
Sinclair  v.  Gunzenhauser,  179  Ind.  132,  98  N.  E.  56,  holding  purchasers 
^'  land  under  default  judgment  will  be  protected  where  default  is  re- 
opened; Tippett  &  Bro.  v.  Myers,  127  Md.  538,  96  Atl.  682,  holding  evi- 
^^ce  showed   that  plaintiff  could,  by  ordinary   diligence,   have   dis- 
^^^ered  fraud ;  Freeman  v.  Wood,  14  N.  D.  107,  103  N.  W.  395,  holding 
w    ***otion  for  new  trial  on  account  of  newly  discovered  evidence,  party 
Y  ^^  show  failure  to  produce  same  was  not  due  to  negligence ;  Grove 
'  L^mley,  114  Va.  206,  76  S.  E.  306,  holding  limitation  on  right  to  sue 
On  building  contract  runs  from  date  of  settlement;  Plant  v.  Fittro,  65 
^.  Va.  161,  63  S.  E.  770,  and  Plant  v.  Humphries,  66  W.  Va.  97,  26 
li.  &.  A.  (N.  S.)  558,  66  S.  E.  98,  both  refusing  to  set  aside  guardian 's 
sale  after  delay  of  nine  years;  Johnston  v.  Standard  Min.  Co.,  148 
U.  S.  370,  37  L.  Ed.   486,   13   Sup.   Ct.   589,   party  put   on   inquiry 
is  chargeable  with  knowledge  he  might  have  obtained;  Pcnn.  Mut.  Life 
Ins.  Co.  V.  Austin,  168  U.  S.  698,  42  L.  Ed.  681,  18  Sup.  Ct.  228,  where 
rights  of  parties  affected  by  changed  conditions,  equity  will  not  grant 
relief  to  save  one  from  consequences  of  own  neglect ;  Furnald  v.  Glenn, 
56  Fed.  374,  one  court  will  not  interfere  with  other  court  when  com- 
plainant may    still    obtain    relief   from   other;    dissenting   opinion    in 
Northern  Pacific  By.  Co.  v.  Boyd,  228  U.  S.  515,  57  L.  Ed.  946,  33  Sup. 
Ct.  554,  majority  holding  unsecured  creditor  of  insolvent  corporation 
might  attack  reorganization  plan  even  though  he  has  delayed  ten  years. 
Distinguished  in  Boyd  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  807,  hold- 
ing  complainant  not  barred  by  delay  where  same  caused  by  pending 
litigation. 

Laches  as  aifected  by  ignorance  of  facts.    Note,  19  AnxL  Gas.  118. 

One  seeking  to  amend  old  decree  should  show  at  least  probable  personal 
^^antage  therefrom. 

.  Approved  in  Tyler  v.  Aspinwall,  73  Conn.  498,  47  Atl.  756,  uphold- 
^  refusal  to  set  aside  divorce  decree  which  was  obtained  by  fraud 
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years   before,   upon   application   of  strangers   whose   rights    are   not 
affected  by  the  judgment. 

Equity  will  not  entertain  snlt  merely  to  indicate  an  atetract  principle 
of  jnsticeu 

Approved  in  Butler  v.  Indian  Protective  Assn.,  34  App.  D.  C. 
292,  holding  equity  will  not  set  aside  distribution  not  alleged  to  be 
erroneous. 

Miscellaneous.  Cited  in  Carey  v.  Houston  etc.  Ry.  Co.,  161  U.  S. 
131,  40  L.  Ed.  644,  16  Sup.  Ct.  543,  incidentally. 

146  U.  8.  102-116,  36  L.  Ed.  904,  13  Sup.  Ot.  33,  WABB  T.  OAI«VBBTON 
OTTY"  CO. 

Equity  should  dismiss  suit  to  set  aside  conTsyanoe  for  trwoA  after 
thirty-five  years'  delay  with  notice. 

Approved  in  Shain  v.  Sresovich,  i04  Cal.  405,  38  Pac.  52,  party 
having  means  of  knowledge  of  mistake,  ehargeable  with  notice  thereof. 

Bill  to  cancel  for  ftaud,  after  long  time  elapsed,  most  allege  diligence 
and  time  of  discovering  ftand. 

Approved  in  Penn  Mut.  Ldfe  Ins.  Co.  v.  Austin,  168  U.  S.  698,  42 
L.  Ed.  631,  18  Sup.  Ct.  228,  equity  will  intervene  to  save  party  from 
consequence  of  own  neglect  where  third  parties  affected;  Damold  v. 
Simpson,  114  Fed.  370,  holding  mere  fact  that  debtor  concealed  his 
fraudulent  conduct  and  that  creditors  knew  nothing  of  the  situation 
until  short  time  before  bringing  action  cannot  take  cause  out  of  stat- 
ute of  limitations  where  diligence  on  part  of  creditors  would  have  en- 
abled them  to  secure  property  in  payment  of  their  debts;  Callan  v. 
Callan,  175  Mo.  361,  74  S.  W.  969,  applying  rule  in  action  by  suit  to 
set  aside  exchange  of  lands  made  with  brother  in  settlement  of  litiga- 
tion growing  out  of  father's  will;  Patterson  v.  Hewitt,  11  N.  M.  23,  55 
L.  R.  A.  658,  66  Pac.  558,  barring  right  to  claim  trust  in  mining  prop- 
erty after  eight  years,  where  property  greatly  increased  in  value; 
Peacock  v.  Barnes,  142  N.  C.  219,  55  S.  E.  100,  holding  action  for  mis- 
take as  to  quantity  of  land  is  barred  three  years  after  delivery  of 
deed ;  Salt  Lake  City  v.  Salt  Lake  Inv.  Co.,  43  Utah,  193,  134  Pac.  607, 
sustaining  demurrer  to  complaint  which  did  not  clearly  state  fraud; 
dissenting  opinion  in  Monmouth  College  v.  Dockery,  241  Mo.  566,  145 
S.  W.  797,  majority  holding  failure  to  discover  fraud  earlier  cannot 
be  used  as  defense. 

146  U.  S.  117-119,  36  !■.  Ed.  910,  13  Sop.  Ot  16,  BEUiAIBE  V.  BALTI- 
MORE ETO.  B.  B.  00. 

Local  prejudice,  as  ground  for  removal,  must  be  proved  to  satisfaction 
of  Circuit  Court. 

Approved  in  Hanrick  v.  Hanrick,  153  U.  S.  196,  38  L.  Ed.  687,  14 
Sup.  Ct.  837,  following  rule. 
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smt  by  city  against  leaMr  and  laasee  to  condemn  land  preaenta  no 
lepazable  controTeray* 

Approved  in  Oroville  etc.  R.  Co.  v.  Leggctt^  162  Fed.  573,  applying 
principle;  Regis  v.  United  Drag  Co.,  180  Fed.  206,  holding  action 
against  corporation  and  its  manager  for  infringement  of  trademark  ia 
not  separable;  Lomax  v.  Foster  Lumber  Co.,  174  Fed.  966,  99  C.  C.  A. 
463,  holding  action^  of  trespass  to  try  title  brought  against  several  de- 
fendants is  not  separable  controversy ;  Cleveland  v.  Cleveland  etc.  R.  Co., 
147  Fed.  176,  77  C.  C.  A.  467,  question  whether  snit  involves  separable 
controversy  determined  from  pleadings  on  filing  petition  for  removal; 
Helena  Power  Transmission  Co.  v.  Spratt,  146  Fed.  315,  316,  proceeding 
to  condemn  land  in  State  court,  legal  owner  being  citizen  of  one  State 
and  equitable  owner  citizen  of  another  State,  is  not  separable  contro- 
versy;  MacGinniss  v.  Boston  etc.  Silver  Min.  Co.,  119  Fed.  101,  55 
C.  C.  A.  648,  holding  State  couii;  suit  by  stockholder  of  domestic  cor- 
poration, who  is  citizen  of  same  State,  against  such  corporation  and  a 
foreign  corporation  to  enjoin  latter  from  controlling  former  corpora- 
tion, does  not  give  foreign  corporation  right  of  removal  on  ground  of 
separable  controversy;  Colorado  Fuel  &  Iron  Co.  v.  Four  Mile  Ry.  Co., 
29  Colo.  94,  66  Pac.  903,  holding  in  condemnation  proceedings  against 
domestic  corporation  as  owner  and  foreign  corporation  as  trustee  for 
holders  of  bonds  secured  by  mortgage  on  premises,  foreign  corporation 
cannot  remove  cause;  Staton  v.  Atlantic  Coast  Line  R.  Co.,  144  N.  C. 
142,  56  S.  E.  796,  holding  suit  against  foreign  and  domestic  railroad 
company  is  not  separable;  Hough  v.  Southern  Ry.  Co.,  144  N.  C.  700, 
57  S.  E.  472,  holding  action  against  railroad  company  and  its  train- 
dispatcher  was  not  separable;  Washington  v.  Columbus  etc.  R.  R.  Co., 
53  Fed.  674,  following  rule;  Sweeney  v.  Grand  Island  etc.  R.  R.  Co.,  61 
Fed.  6,  and  Olds  Wagon  Works  v.  Benedict,  67  Fed.  5,  14  C.  C.  A.  285, 
suit  not  removable  where  controversy  indivisible,  though  some  of  de- 
fendants citizens  of  other  State;  Thurber  v.  Miller,  67  Fed.  375,  14 
C.  C.  A.  432,  where  complaint  states  but  one  cause  of  action,  interposi- 
tion of  separate  defenses  does  not  make  separable  controversy;  In  re 
Jarnecke  Ditch,  69  Fed.  169,  question  as  to  right  of  removal  because  of 
separable  controversy  determinable  by  record  at  time  of  application. 

Distinguished  in  Garner  v.  Secodd  Nat.  Bank,  66  Fed.  371,  holding, 
though  there  be  but  one  cause  of  action,  any  defendant  may  remove 
where  all  reside  in  other  States;  Sugar  Creek  etc.  R.  Co.  v.  McKell,  75 
Fed.  35,  36,  upon  facts. 

Removal    of    cause    because    of    separable    controversy.    Note,    5 
L.  B.  A.  (N.  S.)  75. 

146  17.  &  120-139,  86  L.  Ed.  911,  13  Sup.  Ct.  94^  SAN  PEDBO  ft  OANON 
DEIi  AOXJA  00.  V.  XTNITED  STATES. 

On  appeal.  Supreme  Oonrt  will  review  only  territorial  court's  findings 
of  facta  as  certified. 
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Approved  in  Salina  Stock  Co.  v.  Salina  Creek  Co.,  163  U.  S.  118,  41 
Ii.  Ed.  93,  16  Sup.  Ct.  1039,  following  rule ;  Marshall  v.  Burtis,  172  U.  S. 
636,  43  L.  Ed.  681,  19  Sup.  Ct.  292,  where  there  are  no  findings  of  fact, 
assumed  that  judgment  justified  by  evidence. 

TJnited  States  bas  interest  In  suit  to  set  aslda  patents  conflicting  wltli 
Talld  titles  acquired  from  Mexico. 

Approved  in  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  408,  75  Atl. 
217,  upholding  right  of  State  to  sue  to  cancel  tide-land»;  Lincoln  etc. 
Min.  Co.  V.  Hendry,  9  N.  M.  152,  50  Pac.  331,  involving  same  lands; 
United  States  v.  Bell  Tel.  Co.,  167  U.  S.  240,  42  L.  Ed.  154,  17  Sup.  Ct. 
810,  and  Steele  v.  Walker,  115  Ala.  490,  67  Am.  St.  Rep.  65,  21  South. 
943,  arguendo. 

United  States  has  pecuniary  interest  in  suit  to  set  aside  patents  to 
land  fraudnle&tly  sarveyed  to  indnde  mines. 

Distinguished  in  Lynch  v.  United  States,  13  Okl.  147,  73  Pac.  1097, 
though  land  obtained,  by  fraud  and  bribery,  patent  not  canceled  if  no 
pecuniary  damage  to  United  States. 

Koling  upon  which  exror  is  to  be  predicated  must  appear  afliimatively 
on  record. 

Approved  in  Gila  Valley  etc.  Ry.  Co.  v.  Hall,  232.  U.  S.  99,  58  L.  Ed. 
523,  34  Sup.  Ct.  229,  holding  Federal  Supreme  Court  will  not  consider 
errors  not  brought  to  the  attention  of  territorial  Supreme  Court;  Old 
Jordan  Min.  Co.  v.  Society  Des  Mines,  164  U.  S.  265,  41  L.  Ed.  429, 
17  Sup.  Ct.  114,  following  rule;  Grayson  v.  Lynch,  163  U.  S.  473,  41 
L.  Ed.  232,  16  Sup.  Ct.  1066,  weight  of  evidence  not  considered  on 
appeal;  Perea  v.  Harrison,  7  N.  M.  678,  41  Pac.  531,  administrator's 
fees  cannot  be  claimed  for  first  time  on  appeal. 

Fallnre  to  challenge  objectionable  testimony  until  after  decisLon  is 
waiver  of  zlglil  to  do  so. 

Approved  in  Rubber  Tire  Wheel  Co.  v.  Gk>odyear  Tire  etc.  Co.,  183 
Fed.  980,  106  C.  C.  A.  318,  appljdng  rule  in  suit  for  infringement  of 
patent. 

Maxim  ''nullum  tempus  occurrit  regi.'^    Note,  101  Am.  St.  Bep. 
148,  152. 

Running  of  limitations  against  government.    Note,  8  £.  R.  0.  179. 

146  U.  S.  140-153,  36  L.  Ed.  917,  13  Sup.  Ot.  60,  MATTOZ  V.  UNITED 
STATES. 

Ruling  on  motion  for  new  trial  is  not  reviewable. 

Approved  in  Board  of  Commrs.  of  Lake  County  v.  Keene  Five-Cents 
Sav.  Bank,  108  Fed.  516,  47  C.  C.  A.  464,  following  rule;  Wells  Fargo 
etc.  Co.  V.  Zimmer,  186  Fed.  133,  108  C.  C.  A.  242,  Holmgren  v.  United 
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States,  156  Fed.  441,  84  C.  C.  A.  301,  and  Gourdain  v.  United  States, 
154  Fed.  460,  83  C.  C.  A.  309,  all  applying  principle  j  Hendrix  v.  United 
States,  219  U.  S.  91,  65  L.  Ed.  107.  31  Snp.  Ct.  193,  holding  new  trial 
should  not  be  granted  because  jurors  filed  affidayits  that  they  did  not 
know  legal  import  of  their  verdict;  Holt  v.  United  States,  218  U.  S. 
251,  20  Ann.  Oas.  1138,  54  L.  Ed.  1029,  31  Sup.  Ct.  2,  holding  new  trial 
should  not  be  granted  because  jury  were  allowed  to  read  newspapers; 
Holmgren  v.  United  States,  217  U.  S.  522,  19  Ann.  Oas.  778,  54  L.  Ed. 
867,  30  Sup.  Ct.  588,  refusing  to  review  action  of  court  in  permitting 
jury  to  take  copy  of  indictment  to  jury-roqm,  on  which  record  of 
fonner  conviction  was  indorsed;  Smith  v.  United  States,  231  Fed.  32, 
33,  applying  rule  where  court  received  all  affidavits  in  support  of 
motion;  Benedetto  v.  W.  P.  Bend  CoUeries  Co.,  216  Fed.  143,  132 
C.  C.  A.  506,  holding  error  cannot  be  assigned  on  order  denjring  motion 
for  new  trial;  Atlantic  Coast  Line  R.  Co.  v.  Thompson,  211  Fed.  892, 
128  C.  C.  A.  267,  applying  principle  in  personal  injury  case;  Kulp  v. 
United  States,  210  Fed.  253,  127  C.  C.  A.  67,  refusing  to  review  order 
excluding  affidavits  as  to  newly  discovered  evidence  on  motion  for  new 
trial;  Hernan  v.  American  Bridge  Co.,  167  Fed.  934,  93  C.  C.  A.  330, 
holding  action  of  court  in  allowing  amendment  of  pleading  is  not  re- 
viewable; Murhard  Estate  Co.  v.  Portland  etc.  Ry.  Co.,  163  Fed.  197, 
90  C.  C.  A.  64,  applying  principle  in  condemnation  proceeding;  Youtsey 
V.  United  States,  97  Fed.  947,  38  C.  C.  A.  562,  applying  rule  where 
application  for  continuance  raised  issue  as  to  mental  competency  of 
defendant  to  have  issue  tried;  American  Security  etc.  Co.  v.  Kaveney, 
39  App.  D.  C.  229,  where  new  trial  was  sought  on  account  of  rendering 
of  "quotient  verdict";  Kelly  v.  Moore,  22  App.  D.  C.  29,  applying 
principle  where  new  trial  was  sought  on  account  of  intoxication  of  one 
of  jurors ;  Clark  v.  Van  Vleck,  135  Iowa,  200,  112  N.  W.  651,  holding 
refusal  to  grant  new  trial  on  account  of  newly  discovered  evidence  will 
not  be  reviewed;  Territory  v.  Emilio,  14  N.  M.  159,  89  Pac.  242,  holding 
new  trial  will  not  be  granted  where  disqualification  of  juror  was  dis- 
covered after  verdict;  Fdton  v.  Spiro,  78  Fed.  581,  583,  24  C.  C.  A, 
321,  following  rule;  Spiro  v.  Felton,  73  Fed.  95,  denying  new  trial  in 
spite  of  weight  of  evidence  when  there  is  evidence  making  it  improper, 
to  direct  verdict;  Hughey  v.  Sullivan,  80  Fed.  76,  State  statute  pro- 
hibiting new  trial  because  of  smallness  of  verdict  inapplicable  to  Fed- 
eral courts. 

Distinguished  in  Haws  v.  Victoria  Copper  Min.  Co.,  160  U.  S.  313,  40 
L.  Ed.  439,  16  Sup.  Ct.  286,  holding  discretion  of  lower  court  refusing 
new  trial  cannot  be  controlled;  Dwyer  v.  United  States,  170  Fed.  165, 
95  C.  C.  A.  416,  holding  action  of  court  in  refusing  to  receive  affidavits 
on  motion  for  new  trial  is  reviewable;  Goldfield  Mohawk  Min.  Co.  v. 
Frances-Mohawk  Min.  etc.  Co.,  33  Nev.  505,  112  Pac.  48,  holding  appel- 
late court  may  review  denial  of  motion  for  new  trial  grounded  on  in- 
sufficiency of  verdict. 
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New  trUl  li  not  allowable  on  stetoment  of  single  Jnror  m  to  misconduct 
known  only  to  bim;  alitor  if  known  to  others. 

Approved  in  Spreckels  v.  Brown,  212  U.  S.  215,  63  L.  Ed.  480,  29 
Sap.  Ct.  256,  holding  action  of  judge  in  admitting  affidavits  of  jurors 
to  show  they  were  not  prejudicial  is  harmless  error;  Chicago  etc.  Ry. 
Co.  V.  Babcock,  204  U.  S.  593,  51  L.  Ed.  638.  27  Sup.  Ct.  326,  holding 
board  of  equalization  cannot  be  examined  as  to  methods  used  in  arriv- 
ing at  valuation  of  property;  McDonald  v.  Pless,  206  Fed.  265,  124 
C.  C.  A.  131,  and  McDonald  v.  Pless,  238  U.  S.  268,  59  L.  Ed.  1302,  35 
Sup.  Ct.  783,  holding  jurors  cannot  impeach  verdict  on  grounds  that 
sum  awarded  was  arrived  at  by  proportioning  various  sums  thought  to 
be  proper;  United  States  v.  Ogden,  105  Fed.  374,  and  Morse  v.  Mon- 
tana Ore-Purchasing  Co.,  105  Fed.  345,  both  holding  testimony  of  juror 
admissible  on  question  whether  or  not  he  read  newspaper  articles  caus- 
ing alleged  prejudice,  but  not  as  to  whether  or  to  what  extent  he  was 
influenced  thereby;  Hyde  v.  United  States,  35  App.  D.  C.  488,  refusing 
to  examine  jury  as  to  method  used  in  arriving  at  verdict;  Langford  v. 
United  States,  4  Ind.  Ter.  568,  4  Ann.  Caji.  1021,  76  S.  W.  Ill,  holding 
failure  to  swear  witness  is  ground  for  new  trial;  State  v.  Riggs,  110 
La.  516,  34  South.  657,  holding  affidavits  of  jurors  as  to  overt  acts  of 
intimidation  admissible,  though  verdict  thereby  vitiated;  Hempton  v. 
State,  111  Wis.  145,  86  N.  W.  602,  holding  conduct  of  jurors  while  out- 
side of  courtroom,  impeaching  their  verdict,  may  be  shown  by  their  own 
affidavits;  Wester  v.  Hedbei^,  68  Minn.  435,  71  N.  W.  617,  following 
rule;  Pelzer  Mfg.  Co.  v.  Hamburg  etc.  Ins.  Co.,  71  Fed.  830,  testimony 
of  jurors  allowed  in  equity  to  correct  clerical  mistake  in  verdict;  In  re 
Merriman's  Appeal,  108  Mich.  464,  66  N.  W.  376,  verdict  not  impeach- 
able by  affidavit  of  jurors  as  to  extraneous  influences;  Rush  v.  St.  Paul 
City  Ry.  Co.,  70  Minn.  11,  72  N.  W.  735,  affidavit  of  juror  as  to 
matters  occurring  outside  of  jury-room  admissible  to  impeach  verdict; 
Hamburg-Bremen  Fire  Ins.  Co.  v.  Pelzer  Mfg.  Co.,  76  Fed.  482, 
22  C.  C.  A.  283,  and  Peters  v.  Fogarty,  55  N.  J.  L.  388,  26  Atl.  855, 
holding  testimony  of  jurors  admissible  to  show  that  by  inadvertence 
foreman  misstated  verdict;  United  States  v.  Biena,  8  N.  M.  102,  42 
Pac.  71,  affidavit  of  juror  that  some  of  jurors  had  stated  that  witness 
who  later  confessed  perjury  was  reliable  not  ground  for  new  trial 
where  other  evidence  of  guilt. 

Distinguished  in  United  States  v.  Davis,  103  Fed.  467,  holding  allow- 
ing juror,  under  eye  of  officer  having  jury  in  charge,  to  go  into  lava- 
tories, to  go  to  stores,  to  ask  marshal  for  supplies  and  to  speak  to  men 
in  courtroom  in  hearing  of  marshal  is  not  such  separation  as  creates 
presumption  of  prejudice. 

Admissibility  of  affidavit  of  juror  to  show  misconduct  outside  jury- 
room  not  inhering  in  verdict.    Note,  81  L.  R.  A.  (N.  8.)  933. 

Admissibility  of  affidavits  of  jurors  to  prove  misconduct   by  or 
affecting  jury  while  outside  jury-room.    Note,  6  Ajul  Oas.  291. 
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Jury,  in  capital  cases,  mnst  pan  upon  case  ftee  from  eact«nal  causes 
tending  to  disturb  sonnd  Judgment, 

Approved  in  United  States  v.  Spencer,  8  N.  M.  671,  47  Pac.  716,  new 
trial  granted  where  jury  separated  and  visited  saloons. 

C<»nmmilcations  by  Jurors  with  tbixd  persons  or  witnesses  will  inralldate 
verdict,  unless  proven  harmless. 

Approved  in  Stout  v.  United  States,  227  Fed.  804,  holding  discussion 
by  jurors  as  to  defendant's  failure  to  testify  cannot  be  made  grounds 
for  new  trial;  Sjtevenson  v.  Tennessee  Copper  Co.,  193  Fed.  269,  270, 
holding  testimony  of  jurors  on  motion  for  new  trial  should  be  presentecj 
by  affidavit;  Colt  v.  United  States,  190  Fed.  309,  310,  111  C.  C.  A.  205, 
holding  fact  that  bailiff  gave  juror  copy  of  Federal  statutes  is  not 
ground  for  reversal;  Higgins  v.  United  States,  185  Fed.  717,  108 
C.  C.  A.  48,  holding  fact  that  diagram  taken  to  jury-room  contained 
pencil  marks  not  appearing  on  same  at  trial  is  not  ground  for  reversal; 
United  States  v.  Marrin,  159  Fed.  772,  holding  one  failing  to  challenge 
juror  cannot  later  complain  that  he  was  biased  from  reading  newspaper 
accounts;  Callahan  v.  Chicago  etc.  Ry.  Co.,  158  Fed.  994,  995,  allowing 
new  trial  where  agents  of  defendant  mingled  with  and  entertained  cer- 
tain jurors;  Charlton  v.  Kelly,  156  Fed.  433,  13  Ann.  Gas.  518, 
84  C.  C.  A.  295,  holding  remarks  made  by  marshal  were  harmless ;  Pao- 
lucci  V.  United  States,  30  App.  D.  C.  220,  holding  court  may  instruct 
jury  that  they  might  find  some  and  not  all  defendants  guilty;  State  v. 
Caine,  134  Iowa,  156.  Ill  N.  W.  446,  holdiner  new  trial  should  be 
granted  where  jurors  were  allowed  to  read  newspapers;  Milburn 
V.  Robison,  132  Mo.  App.  203,  110  S.  W.  599,  holding  verdict  reached 
by  quotient  will  be  set  aside;  Dralle  v.  Town  of  Reedsburg,  135  Wis. 
298,  115  N.  W.  820,  holding  new  trial  should  be  granted  where  judge 
communicated  with  jury;  Piatt  v.  Threadgill,  80  Fed.  193,  equity  has 
jurisdiction  to  enjoin  judgment  based  on  verdict  vitiated  by  misconduct 
of  jury;  dissenting  opinion  in  Territory  v.  Edie,  7  N.  M.  191,  193,  34 
Pac.  48,  49,  majority  refusing  new  trial  where  juror  had  officer  write 
verdict  as  directed;  United  States  v.  Swan,  7  N.  M.  315,  316,  34  Pac. 
535,  new  trial  granted  where  jury  rendered  sealed  defective  verdict  and 
separated,  and  later  returned  other  verdict  in  proper  form;  Ur:itcd 
States  V.  Spencer,  8  N.  M.  670,  47  Pao.  716,  burden  on  prosecution  to 
verdict  not  prejudiced  where  affidavits  show  misconduot. 

Distinguished  in  Territory  v.  Edie,  7  N.  M.  184,  185,  186,  188,  189, 
190,  34  Pac.  46,  47,  48,  sustaining  verdict  where  after  arriving  at  con- 
clusion juror  had  officer  write  verdict  as  directed;  People  v.  Ritchie,  12 
Utah,  194,  195,  42  Pac.  212,  213,  verdict  cannot  be  impeached  by  affi- 
davit of  juror  under  Utah  statute. 

Communication    to    jury   by    custodian    or   other   court   officer 
ground  for  new  trial.    Note,  13  Ann.  Gas.  523. 
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Presumption  of  prejudice  from  improper  separation  of  jury.    Note, 
1  Ann.  Cas.  287. 

Reading  of  newspaper  by  jury  during  trial  as  ground  for  setting 
aside  verdict.    Note,  6  Ann.  Gas.  862. 

Juror  reading  newspaper  account  of  trial  as  ground  for  new  trial. 
Note,  46  L.  R.  A.  (N.  S.)  742,  748. 

New  trial  ordered  where  bailiff  read  to  juy  account  in  newspaper  pre- 
judicial to  defendant. 

Approved  in  Morse  v.  Montana  Ore  Purchasing  Co.,  105  Fed.  346, 
holding  where  newspaper  articles  calculated  to  prejudice  and  influence 
publie  sentiment  against  one  of  the  parties  were  read  by  jurors,  there 
is  ground  for  new  trial. 

Bzduslon  of  affldavlts  of  juron'  misconduct  renders  ruling  on  motion 
for  new  trial  reviewable. 

Approved  in  Ogden  v.  United  States,  112  Fed.  526,  50  C.  C.  A.  380, 
holding  refusal  of  Federal  court  in  criminal  case  to  permit  filing  of 
motion  for  new  trial,  offered  in  time,  or  to  consider  the  same,  may  be 
reviewed  on  error;  Wolf  gram  v.  Schoepke,  123  Wis.  25,  100  N.  W. 
1056,  affidavits  of  jurymen  admissible  to  show  mistaken  answer  in 
verdict;  Territory  v.  Leary,  8  N.  M.  183,  43  Pac.  689,  arguendo. 

Dying  declarations  are  admissible  as  to  fact  of  bomicide  and  person 
by  wbom  committed. 

Approved  in  State  v.  Ashworth,  50  La.  Ann.  100,  23  South.  272, 
following  rule. 

Dying  declarations  as  evidence.    Note,  56  L.  R.  A.  867,  882,  406, 
421. 

How  long  before  death  dying  declarations  may  be  made.    Note,  1 
L.  R.  A.  (N.  S.)  419. 

To  be  admissible  as  dying  declarations,  statements  must  baye  been 
made  in  face  of  impending  deatb. 

Approved  in  Iowa  v.  Dennis,  119  Iowa,  690,  94  N.  W.  236,  following 
rule;  Carver  v.  United  States,  160  U.  S.  555,  40  L.  Ed.  534,  16  Sup.  Ct. 
388,  admitting  statement  made  but  six  months  prior  to  death;  New- 
berry V.  State,  68  Ark.  357,  58  S.  W.  351,  admitting  statement  im- 
plicating defendant  as  dying  declaration  where,  while  decedent  was 
lying  on  ground  mortally  wounded,  grandfather  requested  bystanders 
to  "listen  to  him  while  he  tells  how  it  happened,  before  he  dies"; 
State  V.  Roberts,  28  Nev.  370,  82  Pac.  101,  holding  one  making  declara- 
tion need  not  state  that  he  knows  he  is  going  to  die;  Territory  v.  Eagle, 
15  N.  M.  619,  Ann.  Oaji.  1912C,  81.  80  L.  R.  A.  (N.  S.)  891,  110  Pac. 
864,  holding  where  deceased  had  knowledge  that  wound  was  mortal 
declaration  is  admissible;  Stealer  v.  State,  10  Okl.  Cr.  463,  138  Pac. 
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397,  holding  testimony  given  at  preliminary  hearing  by  witness  now 
deceased  may  be  introduced  at  subsequent  trial;  State  v.  Gray,  43  Or. 

451,  74  Pac.  929,  statement  made  after  being  told  by  physician  that 

iroand  was  f  atal,  admissible. 

Inference  from  wound  or  state  of  illness  that  declarant  was 
sensible  of  impending  death  as  rendering  declaration  admissible. 
Note,  Aim.  Oas.  1912C,  86. 

Dying  dedaratlons  most  be  leceiTed  witli  caution. 
Approved  in  Donnelly  v.  United  States,  228  U.  S.  278,  Ann.  Oas. 
191SE,  710,  57  L.  Ed.  834,  33  Sup.  Ct.  449,  holding  extrajudicial  con- 
fession of  third  person  that  he  committed  murder  is  not  admissible  in 
favor  of  accused;  United  States  v.  Qreene,  146  Fed.  799,  evidence  of 
witness  since  deceased  at  proceedings  before  commissioner  for  removal 
of  trial  to  another  district  is  admissible  at  trial;  Coatney  v.  State,  61 
Fla.  21,  55  South.  286,  holding  predicate  laid  for  dying  declaration  can- 
not be  used  for  declaration  subsequently  made;  Robertson  v.  State,  63 
Tex.  Cr.  239,  Ann.  Gas.  19180,  440,  142  S.  W.  544,  Mendenhall  v. 
United  States,  6  Okl.  Cr.  440,  119  Pac.  595,  and  State  v.  Brown,  152 
Iowa,  435,  132  N.  W.  865,  all  holding  evidence  given  at  previous  trial 
by  witness  since  deceased  may  be  used  at  subsequent  trial;  Hawkins  v. 
United  States,  3  Okl.  Cr.  656,  108  Pac.  563,  holding  court  must  decide 
whether  declaration  was  made  with  sense  of  impending  death;  State 
V.  Jeswell,  22  R.  I.  140,  46  Atl.  407,  admitting  statement  made  to  cor- 
oner as  dying  declaration  which  commenced,  ''I,  A.  B.,  being  in  fear 
and  expectation  of  death  do  make  the  following  statement  as  my  dying 
•  declaration,"  etc.;  State  v.  Heifernan,  24  S.  D.  6,  140  Am.  St.  Rep. 
764,  25  L.  R.  A.  (N.  8.)  876,  123  N.  W.  90,  admitting  testimony  given 
at  preliminary  hearing  by  witness  then  out  of  State ;  dissenting  opinion 
in  Cline  v.  State,  36  Tex.  Cr.  359,  37  S.  W.  725,  majority  holding  testi- 
mony on  preliminary  examination  inadmissible  where   witness   dead; 
Mattox  V.  United  States,  156  U.  S.  244,  89  L.  Ed.  411.  15  Sup.  Ct.  340, 
and  Kirby  v.  United  States,  174  U.  S.  61,  48  L.  Ed.  896,  19  Sup.  Ct. 
579,  both  arguendo. 

Constitutional  right  of  an  accused  to  be  confronted  by  the  wit- 
nesses, and  what  is  an  invasion  of  that  right.  Note,  129  Am. 
St.  Rep.  88. 

U6  T7.  8. 158-162,  S6  L.  Ed.  922,  13  Sop.  Ot  47,  BOBT  v.  OOLEHOXTB. 

To  give  Supreme  Gout  Jurisdiction,  record  moat  Bbow  Federal  ques- 
tion necoMarily  denied. 

Approved  in  Home  for  Incurables  v.  City  of  New  York,  187  U.  S.  158, 
^7  L.  Ed.  119,  23  Sup.  Ct.  84,  86,  applying  rule  where  State  judgment 
alleged  to  deny  Federal  right;  Mathew  v.  Wabash  Ry.  Co.,  115  Mo. 
App.  481,  81  S.  W.  648,  where  answer  shows  that  injuiy  was  caused  by 
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agent  of  interstate  commerce,  record  anffieient  to  give  jurisdiction  to 
United  States  Supreme  Court;  Bushnell  v.  Crooke  Min.  Co.,  148  U.  S. 
690,  87  L.  Ed.  618,  13  Sup.  Ct.  774,  following  rule;  Powell  v.  Brunswick 
Co.,  150  U.  S.  439,  87  L.  Ed.  1186,  14  Sup.  Ct.  168,  and  Newport  Light 
Co.  V.  Newport,  151  U.  S.  537,  38  Lw  Ed.  262,  14  Sup.  Ct.  432,  Federal 
court  determines  for  itself  whether  jurisdiction  exists  to  review  de- 
cision of  State  court;  Chicago  etc.  R.  R.  Co.  y.  Chicago,  166  U.  S.  232, 
41  L.  Ed.  988,  17  Sup.  Ct.  583,  defendant  need  not  specially  claim  Fed- 
eral right  by  answer  if  claim  appear  of  record;  Qreen  Bay  etc.  Canal 
Co.  V.  Patten  Paper  Co.,  172  U.  S.  68,  48  L.  Ed.  869.  19  Sup.  Ct.  101, 
no  particular  form  of  words  necessary  to  assert  claim  of  Federal  rights 
in  State  court;  Dewey  v.  Des  Moines,  173  U.  S.  199,  48  L.  Ed.  667,  19 
Sup.  Ct.  381,  statute  authorizing  real  estate  assessment  and  imposing 
personal  liability  upon  nonresident  owner  invalid. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  68  L.  R.  A.  838. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Su- 
preme Court.    Note,  63  L.  R.  A.  474,  475,  477. 

Pnrdiaaer  at  aasignee's  sale  takes  only  sncli  title  as  bankrupt  liad. 

Approved  in  Coryell  v.  Klehm,  157  111.  480,  41  N.  E.  869,  assignee  in 
bankruptcy  takes  estate  subject  to  all  equities  against  it  in  hands  of 
bankrupt. 

Question  as  to  reUtionBhlp  between  bankrupt  and  pordiaser  at  aa- 
ilgnee's  sale  is  not  FederaL 

Approved  in  Roby  v.  Title  Guarantee  etc.  Co.,  166  HI.  341,  46  N.  E.  ' 
1110,  objections  to  competency  of  receiver  must  be  made  in  proceedings 
wherein  appointed. 

146  U.  B.  102-179,  36  I..  BL  925,  18  Sup.  Cft.  54,  MOKLBT  ▼.  LAKE  SHORE 
ETC.  KY.  CO. 

Oonstitational  probibition   against  impairing  oontract  obligations  ia 
not  violated  by  redaction  of  interest  on  judgments. 

Approved  in  Swann  v.  Mutual  Reserve  Fund  Life  Assn.,  100  Fed. 
929,  holding  fact  that  State  laws  required  foreign  insurance  companies 
licensed  to  do  business  in  State  to  subject  themselves  to  suit  therein 
does  not  give  policy-holder  right  to  sue  in  State  court  after  license  re- 
voked; State  Savings  Bank  v.  Matthews,  123  Mich.  60,  81  N.  W.  919, 
holding  Act  No.  200,  Public  Acts  1899,  amending  foreclosure  law  by 
shortening  time  to  decree  sale  and  time  of  redemption,  does  not  impair 
existing  contract;  Wyoming  Nat.  Bank  v.  Brown,  9  Wyo.  156,  61  Pac. 
465,  holding  as  to  judgments  existing  when  act  of  1895,  reducing  inter- 
est on  judgrments,  was  passed,  new  rate  applies  only  from  -time  of  pas- 
sage of  law;  Campbell  v.  Iron-Silver  Min.  Co.,  83  Fed.  646,  27  C.  C.  A. 
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646,  Colorado  act  allowing  one  instead  of  two  new  trials  in  ejectment  is 
valid  as  to  pending  action;  Day  v.  Madden,  9  Coio.  App.  469,  48  Pac. 
1055,  repeal  of  statute  allowing  attachments  in  suits  on  overdue  promis- 
sory notes  valid  as  to  attachments  already  levied;  Smith  v.  Broderick, 
107  Cal.  051,  48  Ahl  St.  Eep.  172,  40  Pac.  1036,  arguendo. 

Constitutionality   of    statutes   restricting   contracts    and   business. 
Note,  21  L.  R.  A.  793. 

Obnstmctloa  of  State  statute  Is  solely  for  State  court;  Supreme  Court 
detexmlnes  oonstitiitionaUty. 

Approved  in  Lindsley  v.  Natural  Carbonic  Gas  Co.,  220  U.  S.  73, 
Ann.  Oas.  19120,  160,  66  L.  Ed.  S75,  31  Sup.  Ct.  337,  holding  Federal 
Supreme  Court  will  follow  construction  placed  on  statute  by  State 
eourt ;  Jacobson  v.  Massachusetts,  197  U.  S.  24,  49  L.  Ed.  649,  25  Sup. 
Ct.  358,  upholding  Massachusetts  Compulsory  Vaccination  Act;  Black- 
stone  V.  Miller,  188  U.  S.  203,  47  L.  Ed-  444,  23  Sup.  Ct.  277,  upholding 
imposition  of  tax  under  New  York  inheritance  tax  law,  on  transfer 
under  will  of  nonresident,  of  debts  due  decedent  by  residents  of  that 
State;  In  re  Floyd  &  Hayes,  225  Fed.  265,  holding  assignments  of  notes 
and  moii^ages  not  required  to  be  recorded;  Ehmen  v.  City  of  Gothen- 
burg,  200  Fed.  565,  119  C.  C.  A.  44,  and  Spinello  v.  New  York  etc,  R. 
Co.,  183  Fed.  763,  106  C.  C.  A.  189,  both  holding  construction  of  State 
court  is  conclusive  on  Federal  courts;  Richardson  v.  Woodward,  104 
Fed.  875^  44  C.  C.  A.  235,  holding  bankruptcy  courts  in  determining 
claims  of  bankrupts  to  exemptions  under  State  laws  will  follow  State 
construction  of  such  laws;  Southern  Ry.  Co.  v.  North  Carolina  Corpora- 
tion Commission,  99  Fed.  165,  holding  where  Federal  has  independently 
of  State  court  rendered  decision  different  from  State  decision  in  deter- 
mining implied  repeal  of  State  statute,  it  will  recall  decision  in  defer- 
ence to  later  State  decision;  Clarksburg  Electric  Light  Co.  v.  Clarks- 
bu^,  47  W.  Va.  747,  50  I*.  R.  A.  142,  35  S.  E.  997,  holding,  under  West 
Virginia  statutes  governing  cities,  grant  by  city  of  nonexclusive  privi- 
l^e  of  occupying  streets  for  conveyance  of  electricity  for  public  use  is 
valid  contract;  Foi-syth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17 
Sup.  Ct.  670,  Indiana  decision,  defining  boundaries  of  municipality, 
binding  on  Federal  court;  Sioux  City  etc.  R.  R.  Co.  v.  Trust  Co.,  173 
U.  S.  107,  43  L.  Ed.  631,  19  Sup.  Ct.  344,  following  Iowa  decision  hold- 
ing debts  of  corporations  in  excess  of  powers  voidable;  Moran  v. 
Hagerman,  69  Fed.  430,  following  rule  in  Nevada  decision;  Indian- 
apolis V.  Navin,  151  Ind.  158,  41  L.  R.  A-  844,  51  N.  E.  81,  State  law 
regulating  street-car  fares  valid. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  528. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note^  63  L,  R.  A.  575. 
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Interest  is  subject  for  contract,  but  la  absence  of  contract  depends 
upon  State  law. 

Approved  in  In  re  Pierce  etc.  Mfg.  Co.,  231  Fed.  320,  holding  legal 
notice  sent  to  newspaper  should  be  published  in  column  for  legal  notices 
and  at  customary  rate;  In  re  Howard,  207  Fed.  409,  discussing  interest 
due  upon  mortgage;  Palmer  v.  Laberee,  23  Wash.  421,  423,  63  Pac.  220, 
221,  holding  where  note  drew  interest  at  one  per  cent  per  month,  with- 
out any  provision  therein  for  interest  after  maturity,  and  judgment 
entered  thereon  without  recital  as  to  interest,  judgment  draws  interest 
at  legal  rate,  which  varies  according  to  alterations  in  statute;  Wyo- 
ming Nat.  Bank  v.  Brown,  7  Wyo.  499,  76  Am.  St.  Rep.  937,  53  Pac. 
291,  following  rule;  Bettman  v.  Cowley,  19  Wash.  209,  211,  40  L.  R.  A. 
817,  818,  53  Pac.  54,  55,  contractual  obligations,  when  merged  into 
judgment,  are  enforceable  (but  see  dissenting  opinion  in  19  Wash.  219, 
40  L.  R.  A.  820,  53  Pac.  57). 

State  legislature  is  sole  judge  as  to  whetlier  cause  of  action  merged 
Into  Judgment  shall  bear  interest. 

Approved  in  Moran  v.  Hagerman,  69  Fed.  429,  following  rule;  United 
States  V.  Barber,  74  Fed.  485,  20  CCA.  616,  judgments  of  Court  of 
Claims  against  government  do  not  bear  interest;  dissenting  opinion  in 
Watkins  v.  Glenn,  55  Kan.  446,  40  Pac.  324,  majority  holding  statute 
extending  time  for  redemption  invalid  as  to  mortgages  made  prior  to 
passage ;  Second  Ward  Sav.  Bank  v.  Schranck,  97  Wis.  271,  39  L.  R.  A. 
577,  73  N.  W.  38,  arguendo. 

Distinguished  in  Greenwood  v.  Butler,  52  Kan.  430,  22  h.  R.  A.  467, 
34  Pac.  969,  judgments  rendered  prior  to  act  extending  redemption  not 
affected  by  such  act. 

Judgment  Is  not  contract  wltbln  meaning  of  prohibition  against  im- 
pairing obligation. 

Approved  in  Wooster  v.  Bateman,  126  Iowa,  557,  102  N.  W.  523, 
following  rule;  Read  v.  Mississippi  Co.,  188  U.  S.  739,  47  L.  Ed.  677, 
23  Sup.  Ct.  849  (affirming  69  Ark.  367,  63  S.  W.  808),  holding  Act 
March  21,  1893,  providing  that  county  warrants  or  other  evidences  of 
county  indebtedness  shall  not  thereafter  bear  interest,  does  not  impair 
contract  obligations;  Gaffney  v.  Jones,  39  Wash.  589,  81  Pac.  1059,  up- 
holding Laws,  1897,  p.  52,  c.  39,  barring  lien  of  judgment  in  six  years, 
as  applied  to  judgment  in  tort  rendered  prior  to  its  passage ;  Chesapeake 
etc.  R.  R.  Co.  V.  Howard,  14  App.  D.  C.  280,  holding  confirmation  of 
illegal  lease  of  railroad  will  not  affect  cause  of  action  accruing  against 
it ;  Haynes  v.  Blanchard,  194  Mass.  247,  120  Am.  St.  Rep.  551,  80  N.  £ 
505,  holding  limitation  of  actions  on  contracts  does  not  apply  to  judg 
ments;  Olson  v.  Dahl,  99  Minn.  437,  116  Am.  St.  Rep.  435,  9  Ann.  Gas. 
252,  8  L.  R.  A.  (N.  S.)  444,  109  N.  W.  1002,  holding  payment  on  judg- 
ment  does  not  operate  as  revival  of  original  cause  of  action;  State  ex 
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rel.  Lownsbeny  v.  District  Court,  102  Minn.  490,  113  N.  W.  700,  hold- 
ing reassessment  for  improvements  may  be  made  althongh  contract  de- 
clared void;  Wyoming  Nat.  Bank  v.  Brown,  7  Wyo.  601,  75  Am.  St. 
Rflp.  938,  53  Pac.  292,  following  rale;  Fisher  v.  Fielding,  67  Conn.  117, 
32  !■.  E.  A.  243,  34  Atl.  720,  argnendo. 

Distinguished  in  Cassard  v.  Tracy,  52  La.  Ann.  847,  27  South.  373, 
holding  Const.  1898,  conferring  jurisdiction  on  Courts  of  Appeal  over 
questions  of  fact,  did  not  operate  retrospectively  so  as  to  require  such 
courts  to  set  aside  judgments  previously  rendered;  Watkins  v.  Qlenn, 
55  Kan.  433,  40  Pac.  320,  statute  extending  time  for  redemption  invalid 
as  to  mortgages  made  prior  to  passage. 

Whether  a  judgment  is  a  contract.    Note,  17  L.  R.  A.  612,  613,  614. 

legislative  dlseretloii,  as  to  interest  judgmant  sliall  bear,  is  independent 
of  contract. 

Approved  in  Barnitz  v.  Beverly,  163  U.  S.  129,  41  L.  Ed.  100,  16  Sup. 
Ct.  1046,  Kansas  statute,  extending  time  for  redemption,  invalid  as 
to  prior  mortgage  (reversing  55  Kan.  472,  49  Am.  St.  Rap.  262,  31 
Ii.  R.  A.  76,  42  Pac.  727;  State  v.  GUliam,  18  Mont.  99,  104,  109,  31 
Ii.  R.  A.  723,  724,  726,  44  Pac.  395,  396,  397,  399,  statute  extending 
period  of  redemption  is  valid  as  to  mortgages  made  prior  to  passage; 
Stanford  v.  Coram,  28  Mont.  293,  294,  72  Pac.  656,  upholding  Laws 
1899,  p.  116.  reducing  rate  of  interest  on  judgments  so  that  judgment 
rendered  prior  to  its  passage  bore  reduced  rate  after  its  passage. 

Distinguished  in  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac.  319,  statute 
extending  time  for  redemption  invalid  as  to  mortgages  made  prior  to 
passage;  dissenting  opinion  in  Evans-Snider-Buel  Co.  v.  McFadden,  105 
Fed.  306,  58  L.  R.  A.  900,  44  C.  C.  A.  494,  majority  upholding  29  Stat. 
510,  e.  136,  amending  Mansf .  Dig.,  §  4742,  as  in  force  in  Indian  Terri- 
tory, and  validating  recorded  chattel  mortgages  on  property  of  non- 
residents, though  retroactively  applied. 

Statute  changing  rate  of  interett  on  prior  judgment  does  not  deprive 
of  ivoperty. 

Approved  in  Evans-Snider-Buel  Co.  v.  McFadden,  105  Fed.  299,  300, 
58  I*.  R.  A.  900,  44  C.  C.  A.  494,  upholding  29  Stat.  510,  c.  136,  amend- 
ing Mansf.  Dig.,  §  472,  as  in  force  in  Indian  Territory  validating  re- 
corded chattel  mortgages  on  property  of  nonresidents,  though  retro- 
actively applied;  Central  Land  Co.  v.  Laidley,  159  U.  S.  112,  40  L.  Ed. 
95,  16  Sup.  Ct.  83,  following  rule;  State  v.  Wilson,  121  N.  C.  467,  28 
S.  E.  557,  "due  process  of  law"  does  not  imply  regular  hearing  in 
court,  but  merely  fair  hearing  according  to  modes  of  proceeding  appli- 
cable to  case. 

Miscellaneous.  Cited  in  Gates  v.  Parmly,  191  U.  S.  557,  48  L.  Ed. 
557,  24  Sup.  Ct.  843,  dismissing  for  want  of  jurisdiction;  Remington 
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Paper  Co.  v.  Watson,  173  U.  S.  451,  43  L.  Ed.  765,  19  Sup.  Ct.  459, 
application  doubtful. 

146  V.  8.  179^.183^  36  !•.  Ed.  OSS,  IS  Sup.  Ot.  88,  EABDEE  v.  WILSOK. 

Wliere  decree  is  joint,  all  parties  defendant  must  Join  in  appeal. 

Approved  in  Haight  &  Freese  Co.  v.  Robinson,  203  U.  S.  581,  582,  51 
Ii.  Ed.  327.  27  Sup.  Ct.  780,  and  Loveless  v.  Ransom,  107  Fed.  627,  46 
C.  C.  A.  515,  both  reaffirming  rule;  Maytin  v.  Vela,  216  U.  S.  601,  54 
Ii.  Ed.  634,  30  Sup.  Ct.  439,  dismissing  appeal  brought  up  by  one  of 
several  defendants;  Ex  parte  First  Nat.  Bank,  207  U.  S.  66,  52  L.  Ed. 
106,  28  Sup.  Ct.  23,  holding  judge,  having  no  personal  interest  in  judg- 
ment need  not  join  in  writ  of  error;  Continental  ete.  Sav.  Bank  v. 
Corey  Bros.  Const.  Co.,  205  Fed.  284,  123  C.  C.  A.  446,  applying  rule  in 
suit  on  mechanic's  lien;  Lamon  v.  Speer  Hardware  Co.,  190  Fed.  735, 
111  C.  C.  A.  462,  holding  judgment  against  original  defendants  and 
sureties  on  supersedeas  bond  is  joint;  Ireton  v.  Pennsylvania  Co.,  185 
Fed.  87,  107  C.  C.  A.  304,  refusing  to  allow  writ  of  error  by  one  de- 
fendant; Ibbs  V.  Archer,  185  Fed.  40,  41,  107  C.  C.  A.  141,  applying 
rule  in  appeal  from  judgment  determining  interests  in  joint  judgment; 
Provident  life  etc.  Co.  v.  Camden  etc.  Ry.  Co.,  177  Fed.  857,  858,  101 
C.  C.  A.  68,  holding  joint  defendant  in  foreclosure  suit  cannot  appeal 
alone ;  Lewis  v.  Sittel,  165  Fed.  158,  91  C.  C.  A.  191,  holding  joint  judg- 
ment debtor  must  join  in  appeal;  Holbrook  ete.  Contracting  Co.  v. 
Menard,  145  Fed.  500,  76  C.  C.  A.  258,  appljdng  rule  where  judgment 
rendered  for  plaintiff  in  action  for  injuries  caused  by  collision  between 
railroad  car  and  truck,  and  both  railroad  and  truck  company  sued,  but 
latter  only  appealed;  Faulkner  v.  Hutchins,  126  Fed.  363,  61  C.  C.  A. 
425,  holding  separate  appeal  by  single  party  from  joint  decree  against 
•  him  and  others  cannot  be  maintained  without  notice  to  other  defend- 
ants ;  Kidder  v.  Fidelity  Ins.  etc.  Co.,  105  Fed.  823,  44  C.  C.  A.  593,  dis- 
missing appeal  by  one  of  several  interveners  where  only  complainant 
and  receiver  of  one  of  several  defendants  cited;  Ayres  v.  Polsdorfer, 
105  Fed.  739.  45  C.  C.  A.  24,  dismissing  appeal  by  one  of  defendants  in 
ejectment  under  State  statute  authorizing  joinder  of  all  persons  claim- 
ing title  in  land  and  plaintiffs  pleaded  title  in  themselves  by  distinct 
titles ;  The  New  York,  104  Fed.  563,  44  C.  C.  A.  38,  holding  sureties  on 
stipulation  for  release  of  vessel  seized  in  collision  suit  need  not  be 
joined  in  appeal  taken  by  claimant;  Grand  Island  etc.  R.  Co.  y. 
Sweeney,  103  Fed.  347,  43  C.  C.  A.  255,  holding,  under  S.  D.  Sess.  Laws 
1893,  c.  116,  §  4,  relating  to  foreclosure  of  mechanics'  liens,  all  defendants 
must  be  joined  in  appeal;  Slater  v.  Hamacher,  15  App.  D.  C.  298,  hold- 
ing court  may  allow  appellant  to  amend  appeal  so  as  to  join  necessary 
parties;  Faulkner  v.  Hutchins,  6  Ind.  Ter.  445,  98  S.  W.  154,  holding 
appeal  once  dismissed  cannot  be  reinstated  by  bringing  in  of  necessary 
parties ;  First  Nat.  Bank  v.  Jacobs,  26  Okl.  844,  852,  111  Pac.  305,  308, 


145  HARDEE  v.  WILSON.  146  U.  S.  179-183 

holding  mortgagors  &re  necessary  parties  in  ejectment  suit ;  Capitol  etc. 
Investment  Co.  v.  Babcock,  28  Tex.  Civ.  472,  67  S.  W.  429,  holding 
where  one  of  several  defendants  who  have  identical  interests  in  revers- 
ing judgment  appointing  receiver  files  transcript  after  submission  of 
appeal  by  another,  costs  will  be  taxed  against  him,  though  other  appeal 
reverses  judgment;  Griffin  v.  Southern  Pac.  Co.,  31  Utah,  298,  87  Pac. 
1092,  holding  defendant  joined  with  railroad  in  action  for  personal  in- 
juries must  join  in  appeal;  In  re  Luscombe's  Will,  109  Wis.  194,  195, 
85  N.  W.  343,  344,  holding  on<^  of  two  executors  may  alone  appeal  from 
order  of  distribution  by  making,  coexecutor  party  defendant ;  Davis  v. 
Mercantile  Trust  Co.,  152  U.  S.  593,  88  L.  £d.  564,  14  Sup.  Ct.  695,  Sip- 
pcrley  v.  Smith,  155  U.  S.  89,  39  L.  Ed.  80,  15  Sup.  Ct.  16,  Missouri  etc. 
Ry.  Co.  V.  Evans,  175  U.  S.  723,  44  L.  Ed.  387,  20  Sup.  Ct.  1023,  and 
Jones  V.  Stewart,  37  Fla.  372,  19  South.  658,  all  following  rule;  In  re 
Humes,  149  U.  S.  193,  87  L.  Ed.  699,  13  Sup.  Ct.  836,  mandamus  will 
not  lie  to  Circuit  Court  dismissing  appeal  for  nonjoinder  of  one  defend- 
ant; Inglehart  v.  Stansbury,  151  U.  S.  73,  38  L.  Ed.  77,  14  Sup.  Ct. 
^9)  if  there  is  no  summons  or  severance,  appeal  must  join  all  defend- 
ants; Beardsley  v.  Arkansas  etc.  Ry.  Co.,  168  U.  S.  127,  39  L.  Ed.  921, 
^^  Sup.  Ct.  788,  in  equity,  all  parties  to  join  decree  must  be  joined  on 
appeal;  Wilson  v.  Kiesel,  164  U.  S.  252,  41  L.  Ed.  423,  17  Sup.  Ct.  125, 
^^  joint   decree   against   several   stockholders   all   entitled   to   appeal; 
Bnmes  v.  Third  Nat.  Bank,  54  Fed.  920,  4  C.  C.  A.  668,  sureties  on 
supersedeas  bond  must  join  principal  and  other  defendants  on  appeal; 
^he  City  of  Naples,  69  Fed.  795,  16  C.  C.  A.  421,  persons  may  be  made 
Pities  on  appeal  in  admiralty  cause  who  properly  apply  within  six 
otoliths ;  The  Glide,  72  Fed.  202,  18  C.  C.  A.  504,  in  decree  against  ves- 
sei,    sureties  for  its  release  not  necessary  parties  to   appeal,  though 
^OQd  by  decree;  Louisville  etc.  Ry.  v.  Pope,  74  Fed.  5,  20  C.  C.  A.  253, 
^flex-e     decree  is  separate,  all  parties  need  not  be  joined  in  appeal; 
Fariuex^'  Loan  etc.  Co.  v.  Longworth,  76  Fed.  610,  22  C.  C.  A.  420,  in- 
.^^'i't   corporation  necessary  party  to  appeal  from  decree  ordering  re- 
p'^^^  "to  pay  certain  judgments;  Illinois  Trust  etc.  Bank  v.  Kilbourne,  76 
V    ^^7, 22  C.  C.  A.  599,  receiver  necessary  party  to  appeal  from  decree 
^Z^*^^"!;  insolvent  corporation;  Farmers'  Loan  etc.  Co.  v.  McClure,  78 
.     •    Sn.2,  24  C.  C.  A.  66,  if  necessary  party  refuses  to  join,  appeal  may 
!^^^«n  without  him;  Dodson  v.  Fletcher,  78  Fed.  215,  24  C.  C.  A.  69, 
^-^inerican  Loan  etc.  Co.  v.  Clark,  83  Fed.  233,  27  C.  C.  A.  522,  all 
P  ^x^s^  ^Q  goii-^  though  defaulting  in  appearance,  must  be  given  oppor- 
tmxt^    on  appeal;  St.  Louis  etc.  Elev.  Co.  v.  Nichols,  91  Fed.  833,  34 
. .     ^    ^.  90,  decree  against  mortgagor  and  grantee  assuming  pa3rment  is 
)0\txt  •    ^^i^  ^  Mercantile  Trust  Co.,  95  Fed.  49,  36  C.  C.  A.  645,  failure 
^^  3ol^  necessary  parties  in  appeal  is  jurisdictional;  Grand  Island  etc. 
*•  ^o.  V.  Sweeney,  95  Fed.  398,  37  C.  C.  A.  127,  subcontractors  neces- 
^^   parties  to  appeal  from  decree,  holding  them  liable  with  principal 
XVI— 10 
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contractors  and  company;  Voorhees  v.  John  T.  Noye  Mfg.  Co.,  151 
U.  S.  137,  38  L.  Ed.  102.  14  Sup.  Ct.  295,  West  v.  Irwin,  54  Fed.  420,  4 
C.  C.  A.  401,  and  In  re  Key,  189  U.  S.  85,  47  L.  Bd.  721,  23  Sup.  Ct. 
624,  all  arguendo. 

Distinguished  in  In  re  Jemison  Mercantile  Co.,  112  Fed.  969,  50 
C.  C.  A.  641,  holding  where  creditor's  petition  for  adjudication  of  bank- 
ruptcy has  been  dismissed,  and  several  other  creditors  join  in  petition 
for  reinstatement,  one  of  such  creditors  may,  under  Bankruptcy  Act, 
§  24b,  petition  for  review  of  order  of  denial  without  joining  others ; 
Aiken  v.  Smith,  54  Fed.  896,  4  C.  C.  A.  652,  in  admiralty,  master  of 
libeled  vessel  may  appeal  alone,  though  owner  and  surety  appear  of 
record;  Mercantile  Trust  Co.  v.  Kanawha  etc.  Ry.  Co.,  58  Fed.  12,  14, 
7  C.  C.  A.  3,  defunct  railroad,  having  no  further  interest  in  proceeds  of 
foreclosure  sale,  not  necessary  party  on  appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  856. 

On  appeal  from  decree  against  gianton  and  grantee  declaring  deeds 
▼old,  all  must  Join. 

Approved  in  Minor  v.  Wilson,  58  Fed.  617,  following  rule. 

146  U.  8.  183-195,  36  L.  Ed.  934,  IS  Sup.  Ot.  40,  OOOK  ▼.  HART. 

Federal  courts  cannot  Interfere  to  relieve  one  taken  by  force  from  one 
State  to  another  and  held  under  legal  process. 

Approved  in  Ex  parte  Moyer,  12  Idaho,  257,  260,  118  Am.  St.  Rep. 
214,  12  L.  R.  A.  (N.  S.)  227,  85  Pac.  900,  901,  holding  illegality  of 
warrant  of  executive  of  surrendering  State  cannot  be  set  up  after  pris- 
oner is  brought  into  demanding  State;  People  v.  Hyatt,  172  N.  Y.  181, 
92  Ant  St.  Rep.  708,  64  N.  E.  826,  holding  fact  that  person  not  actually 
present  in  State  at  time  of  commission  of  alleged  crime  was  sub- 
sequently present  in  State  for  single  day  nearly  a  year  before  institu- 
tion of  proceedings  against  him  does  not  make  him  fugitive;  State 
ex  rel.  Estill  v.  Endsley,  122  Tenn.  650,  136  Am.  St.  Rep.  886,  126  S.  W. 
104,  holding  sheriff  may  rearrest  without  warrant  where  original  sen- 
tence has  not  expired;  Schmulbach  v.  Speidel,  50  W.  Va.  568,  40  S.  E. 
430,  holding  where  presiding  officer  of  first  branch  of  municipal  council 
has  sergeant-at-arms  bring  in  unwilling  members  of  that  branch  to 
joint  session,  officers  elected  by  majority  of  all  members  of  joint  ses- 
sion are  legally  elected  though  majority  of  first  branch  refuse  to  vote; 
Lascelles  v.  Georgia,  148  U.  S.  543,  37  L.  Ed.  561,  13  Sup.  Ct.  689, 
person  extradited  may  be  tried  for  different  offense  without  having 
opportunity  to  return  to  State  from  whence  brought;  In  re  Moore,  75 
Fed.  822,  following  rule  when  extradition  obtained  on  false  affidavits; 
In  re  Lawrence,  80  Fed.  103,  denying  habeas  corpus  for  contempt  of 
State  senate  where  State  coui't  has  passed  on  detention. 
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Jarisdiction  to  try  prisoner  forcibly  or  onlawfally  brought  within 
jnrifidiction.    Note,  14  Ann.  Oat.  688. 

Right  of  extradited  person  to  discharge  on  ground  that  extradition 
was  unlawful  or  void.    Note,  7  Ann.  Oaa.  1066. 

WiMre  pris«mer  allegaa  unlawful  reatralnl^  OlreaH  Court  maj  or  mair 
not  await  tclal. 

Approved  in  Pettibone  v.  Nichols,  203  U.  S.  202,  212,  7  Ann.  Oaa. 
1047,  51L.  Ed.  162,  167,  27  Sup.  Ct.  Ill,  holding  habeas  corpus  will  not 
issue  out  of  Federal  court  because  methods  used  to  obtain  presence  in 
State  court  violated  United  States  Constitution;  Minnesota  v.  Brun- 
dage,  180  U.  S.  502,  45  L.  Ed.  641.  21  Sup.  Ct.  456,  dismissing  applica- 
tion for  habeas  corpus  where  accused  imprisoned  under  State  judgment 
has  not  exhausted  State  remedies;  Pepke  v.  Cronan,  155  U.  S.  101,  89 
L.  Ed.  85,  15  Sup.  Ct.  34,  and  United  States  v.  Chapel,  54  Fed.  141, 
both  following  rule;  In  re  Huse,  79  Fed.  307,  25  C.  C.  A.  1,  denying 
writ  to  person  confined  in  asylum  under  State  authority;  In  re  Grice, 
79  Fed.  634,  Texas  anti-trust  law,  providing  that  persons  outside  State 
may  commit  offenses  under  it,  invalid;  In  re  Alexander,  84  Fed.  633, 
634,  Federal  court  will  not  issue  habeas  corpus  in  advance  of  State 
court  trial  where  prisoner  intended  to  test  State  law. 

Oaae  herein  held  not  to  present  dzcumstanees  as  to  render  writ  neces- 
sary before  txlaL 

Approved  in  lasigi  v.  Van  De  Carr,  166  U.  S.  395,  41  L.  Ed.  1049,  17 
Sup.  Ct.  596,  refusing  writ  if  sufficient  ground  for  detention  shown, 
though  defects  in  original  arrest. 

GIrcuit  Court  may  discharge  person  illegally  restrained  or  leave  him 
to  remedy  on  error. 

Approved  in  Ex  parte  Powers,  129  Fed.  991,  reaffirming  rule;  Re 
Lincoln,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct.  602,  denying  habeas 
corpus  where  one  convicted  in  District  Court  of  bringing  liquor  into 
Indian  country  where  error  lies  from  Circuit  Court  of  Appeals;  Ex 
parte  Martin,  180  Fed.  212,  holding  one  alleging  invalidity  of  ordinance 
under  which  he  was  arrested  cannot  seek  habeas  corpus  in  Federal 
courts;  Ex  parte  Caldwell,  138  Fed.  489,  granting  habeas  corpus  to  re- 
lease one  imprisoned  for  refusal  to  open  subpoena  of  legislation  com- 
mittee appointed  to  conduct  investigation  during  vacation;  In  re  Dowd, 
133  Fed.  753,  denying  habeas  corpus  prisoner  held  for  contempt  to 
State  court;  Whitten  v.  Tomlinson,  160  U.  S.  242,  245,  40  L.  Ed.  412, 
413,  16  Sup.  Ct.  302,  303,  and  Eaton  v.  West  Viiginia,  91  Fed.  766,  34 
C.  C.  A.  68,  both  following  rule ;  In  re  Anderson,  94  Fed.  492,  following 
rule  in  arrest  by  constable  of  United  States  marshal  executing  Federal 
decree;  New  York  v.  Eno,  155  U.  S.  96,  39  L.  Ed.  83,  15  Sup.  Ct.  33, 
whether  offense  is  indictable  under  State  or  Federal  law,  or  both,  is 
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for  State  court  to  say;  In  re  Flinn,  57  Fed.  499,  refusing  writ  where 
petitioner  arrested  under  warrant  for  failure  to  pay  peddler's  license; 
State  V.  Patterson,  116  Mo.  515,  22  S.  W.  698,  and  State  v.  Leidigh,  47 
Neb.  132,  66  N.  W.  309,  a  fugitive,  extradited  for  one  crime,  may  be 
tried  for  different  offense  without  having  opportunity  to  return  to 
State  from  which  extradited;  State  v.  Glover,  112  N.  C.  900,  17  S.  E. 
526,  persons  within  jurisdiction  of  court  charged  with  criaie  may  be 
tried  no  matter  how  brought  within  jm*isdiction ;  State  vw.  Shove,  96 
Wis.  7,  65  Am.  St.  R^p.  19,  37  L.  R.  A.  145,  70  N.  W.  314^Larguendo. 

Review  by  courts  of  executive  action  in  interstate  extradition  pro- 
ceedings.   Note,  3  Ann.  Cas.  877. 

Federal  courts  sliould  not  issue  liabeas  corpiis  to  State  court  before 
latter  has  passed  upon  point  set  up. 

Approved  in  Davis  v.  Burke,  179  U.  S.  402,  45  L.  Ed.  251,  21  Sup. 
Ct.  211,  holding  Federal  court  will  not  grant  habeas  oorpus  where  no 
claim  of  Federal  question  made  in  State  court  or  no  habeas  corpus 
sought  there;  Ex  parte  Marrin,  164  Fed.  636,  holding  one  on  bail  pend- 
ing appeal  from  conviction  in  Federal  court  may  be  indicted  and 
arrested  by  State  authorities;  In  re  Welch,  57  Fed.  578,  refusing  writ 
where  pilot  charged  with  manslaughter  under  State  statute;  Ex  parte 
Jervey,  66  Fed.  962,  discharging  prisoner  held  under  State  law  when 
delay  in  decision  causes  great  injury  to  commerce. 

Distinguished  in  Hyatt  v.  Corkran,  188  U.  S.  715,  47  L.  Ed.  662,  23 
Sup.  Ct.  460,  holding  one  who  was  not  in  demanding  State  at  time 
stated  in  indictment  nor  at  any  time  when  acts  were  committed  is  not 
fugitive  from  justice. 

Comity  demands  tliat  State  courtB  slioiild  be   appealed  to  In  first 
instance. 

Approved  in  Ex  parte  Whitten,  67  Fed.  231,  Federal  court  will  not 
grant  habeas  corpus  until  State  court  has  passed  on  validity  of  in- 
dictment. 

Governor,  upon  whom  demand  is  made,  must  determine  in  first  instance 
whether  accused  is  fugitive. 

Approved  in  People  v.  Hyatt,  172  N.  Y.  188,  92  Am.  St.  Rep.  714,  65 
N.  E.  829,  holding  action  of  Governor  in  issuing  warrant  of  extradition 
is  reviewable  on  habeas  corpus. 

Extradition  proceedings.    Note,  112  Am.  St.  Rep.  143. 

Who  is  fugitive  from  justice  within  purview  of  interstate  extra- 
dition laws.    Note,  7  Ann.  Cas.  1078. 

Decision  against  constitutional  right  as  nullity  subject  to  collat- 
eral attack.    Note,  39  L.  R.  A.  455. 

Miscellaneous.  Cited  in  People  v.  Hyatt,  172  N.  Y.  184,  92  Am.  St. 
Rep.  710,  64  N.  E.  827,  as  being  an  appeal  from  District  Court;  £z 


149  NOTES  ON  U.  S.  REPORTS.       14(J  U.  S.  196-210 

parte  Owen,  10  Okl.  Cr.  288,  136  Pae.  199,  holding  affidavit  supporting 
warrant  of  arrest  cannot  be  based  on  information  and  belief. 

146  T7.  S.  19&-201,  36  L.  Ed.  940,  13  8ap.  Ot.  1,  BTOTESBT7BY  ▼.  UNITED 


Xntemal  reyenne  commissionez'B  decision  as  to  refuzid,  referred  to 
Secretary  of  Treasury,  is  not  final. 

Approved  in  New  Orleans  v.  Paine,  147  U.  S.  267,  37  L.  Ed.  164,  13 
Sup.  Ct.  306,  action  of  deputy  surveyor-general  not  being  final,  equity 
will  not  interfere  in  land  survey;  American  School  of  Magnetic  Heal- 
ing V.  McAnnulty,  102  Fed.  566,  holding,  under  26  Stat.  466,  order  of 
postmaster-general  directing  all  letters  addressed  to  certain  party  to 
be  returned  to  senders  is  not  in  excess  of  authority. 

Distinguished  in  United  States  v.  Hyams,  146  Fed.  19,  76  C.  C.  A. 
523,  under  Tobacco  Rebate  Act  of  1902,  rule  of  Revenue  Department 
requiring  proof  satisfactory  to  officers  to  be  satisfactoiy  to  them  as 
prerequisite  to  recovery  of  rebate  is  void. 

Refund  by  or  recovery  from  United   States  of  internal  revenue 
tax.    Note,  Ann.  Cas.  1916A,  292,  294,  301,  305. 

146  U.  8.  202>ai0,  36  It.  Ed.  942,  18  Snp.  Ot.  44,  BOUTHEBN  FAO.  CO.  ▼. 
DENTON. 

Allegation  of  residence  is  not  equivalent  to  allegation  of  citiBenshlp. 
Approved  in  Yocum  v.  Parker,  130  Fed.  772,  66  C.  C.  A.  80,  reaffirm- 
ing role;  Lewis  Blind  Stitch  Co.  v.  Arbetter  Felling  Mach.  Co.,  181 
Fed.  975,  holding  citizenship  of  parties  does  not  govern  in  suit  to 
obtain  issuance  of.  patent;  Ware-Kramer  Tobacco  Co.  v.  American 
Tobacco  Co.,  178  Fed.  119,  120,  holding  action  of  tort  against  corpora- 
tion must  be  brought  in  district  of  residence  of  one  of  parties ;  Shawnee 
Nat.  Bank  v.  Missouri  etc.  Ry.  Co.,  175  Fed.  461,  refusing  to  allow  re- 
moval q^  suit  instituted  in  district  where  neither  of  parties  resided; 
Gale  v.  Southern  Bldg.  etc.  Assn.,  117  Fed.  734,  holding,  under  amenda- 
tory Judiciary  Act  of  March  3,  1887  (24  Stat.  552),  suit  may  be  main- 
tained against  foreign  corporation  in  district  of  plaintiff's  residence 
where  there  has  been  service  on  agent  of  corporation  appointed  under 
State  statute;  Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed.  545,  41 
C.  C.  A.  488,  denying  jurisdiction  of  Federal  court  in  West  Virginia 
where  plaintiff,  who  had  been  citizen  of  West  Virginia,  moved  into 
Virginia,  where  he  resided  and  voted  for  several  years,  and  later  de- 
cided to  return  and  rented  house,  but  commenced  suit  prior  to  actual 
removal;  Martin  v.  Baltimore  etc.  R.  R.  Co.,  161  U.  S.  677,  38  L.  Ed-, 
318,  14  Snp.  Ct.  535,  Maryland  corporation,  doing  business  in  \Vest 
Virginia,  may  remove  cause  to  Federal  courts;  New  York  etc.  R.  Co.  v. 
Hyde,  56  Fed.  192,  5  C.  C.  A.  461,  citizenship  should  be  affirmatively 
averred. 
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Distinguished  in  In  re  Hohorst,  150  U.  S.  662,  87  L.  Ed.  1214,  14 
Sup.  Ct.  224,  holding  alien  or  foreign  corporation  may  be  sued  for  in- 
fringement in  any  State  where  validly  served. 

Corporation  incorporated  in  one  State  and  doing  business  in  another 
is  not  suable  in  Federal  court  in  latter. 

Approved  in  A.  L.  Wolff  &  Co.  v.  Choctaw  etc.  R.  Co.,  133  Fed.  602, 
following  rule ;  Davis  v.  Cleveland  etc.  Ry.  Co.,  217  U.  S.  174,  18  Ann. 
Gas.  907,  27  L.  R.  A.  (N.  S.)  823,  54  L.  Ed.  718,  30  Sup.  Ct.  463,  hold- 
ing nonresident  defendant  may  appear  specially  to  set  aside  attachment 
on  its  property;  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  R.  Co., 
215  U.  S.  509,  54  L.  Ed.  304,  30  Sup.  Ct.  184,  holding  suit  by  resident 
shipper  to  restrain  combination  of  foreign  carriers  must  be  instituted 
in  district  of  residence  of  one  of  parties;  W.  L.  Wells  Co.  v.  Gastonia 
Cotton  Mfg.  Co.,  198  U.  S.  179,  49  L.  Ed.  1006,  25  Sup.  Ct.  640,  incorpo- 
rators under  charter  declaring  they  are  created  body  corporate  become 
corporation  under  laws  of  Mississippi  for  purpose  of  suit  in  Federal 
court  of  that  State;  City  of  Memphis  v.  Board  of  Directors  of  St. 
Francis  Levee  District,  228  Fed.  804,  holding  cause  of  action  arising 
under  laws  of  United  States  can  only  be  brought  in  district  of  defend- 
ant's residence;  Grabsky  v.  Belmont  Coal  Min.  Co.,  210  Fed.  554,  re- 
fusing to  allow  suit  in  northern  Federal  district  of  Ohio  against  corpo- 
ration not  resident  therein ;  Ostrander  v.  Deerfield  Lumber  Co.,  206  Fed. 
541,  holding  service  of  process  may  be  challenged  after  removal;  Stone 
V.  Chicago  etc.  R.  Co.,  195  Fed.  834,  839,  holding  action  brought  by  resi- 
dent of  another  State  against  railroad  incorporated  in  third  State  is  not 
removable ;  Hagstoz  v.  Mutual  Life  Ins.  Co.,  179  Fed.  571,  holding  foreign 
I  corporation  appointing  registered  agent  did  not  waive  right  to  be  free 
from  suit ;  Elk  Garden  Co.  v.  J.  W.  Thayer  Co.,  179  Fed.  558,  559,  hold- 
ing corporation  may  be  sued  in  district  where  resident  agent  is  found; 
Ladew  v.  Tennessee  Copper  Co.,  179  Fed.  248,  holding  suit  to  abate 
nuisance  need  not  be  brought  in  district  where  property  situated;' 
Peale  v.  Marian  Coal  Co.,  172  Fed.  640,  applying  rule  to  Delaware  cor- 
poration doing  business  in  Pennsylvania;  Mahopoulus  v.  Chicago  etc. 
Ry.  Co.,  167  Fed.  169,  170,  holding  action  by  alien  against  nonresident 
corporation  is  not  removable;  Memphis  Cotton  Oil  Co.  v.  Illinois  Cent. 
R.  Co.,  164  Fed.  292,  and  Imperial  Colliery  Co.  v.  Chesapeake  etc.  Ry. 
Co.,  171  Fed.  589,  both  holding  suit  to  enjoin  rates,  established  by  rail- 
road must  be  brought  in  district  of  residence  of  defendant;  Firestone 
Tire  &  R.  Co.  v.  Vehicle  Equipment  Co.,  155  Fed.  678,  holding  corpora- 
tion is  resident  of  place  where  it  has  its  principal  place  of  business; 
Central  Trust  Co.  v.  Virginia  etc.  Iron  Co.,  55  Fed.  774,  following  rule; 
In  re  Keasbey  &  Mattison  Co.,  160  U.  S.  229,  40  L.  Ed.  405,  16  Sup.  Ct. 
275,  following  rule  in  suit  for  infringement  of  trademark;  Empire  Coal 
Co.  V.  Empire  Min.  Co.,  150  U.  S.  164,  37  L.  Ed.  1039,  14  Sup.  Ct.  68, 
corporations  of  same  State  cannot  sue  each  other  in  Federal  courts, 
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Enough  one  had  place  of  business  in  another  State;  Sherwood  v.  New- 

I^^t  News  ft  M.  V.  Co.,  55  Fed.  4,  5,  suit  by  aliens  against  corporation 

^*  another  State  removable  to  Federal  courts ;  Cramer  v.  Singer  Mfg. 

^'t  59  Fed.  75,  in  patent  suit  foreign  corporation  cannot  be  sued  in 

^^ate  where  doing  business ;  Union  Switch  ft  Signal  Co.  v.  Hall  Signal 

;^-)  65  Fed.  628,  corporation  cannot  be  sued  by  parties  not  aliens  for 

J^iringeiQent  in  'district  of  which  not  resident;   Donnelly   v.   United 

^^^tes  Cordage  Co.,  66  Fed.  615,  foreign  corporation  cannot  be  sued  in 

^strict  of   Massachusetts    for    infringement,    though    doing    business 

ttere;  Excelsior   Pebble  Phosphate    Co.    v.   Brown,   74    Fed.    324,   20 

^'  ^'  A.  428,  Circuit  Court  has  no  jurisdiction  where  only  one  of  several 

Jterezidants  resides  in  district;  Evansville  Courier  Co.  v.  United  Press, 

*  -fed.   919,  New  York  news  corporation,  having  no  place  of  business 

-'^diana,  cannot  be  sued  in  latter  State  by  service  upon  itinerant  re- 

ly^^  tliere;  Frisbie  v.  Chesapeake  etc.  Ry.  Co.,  57  Fed.  3,  arguendo. 

^istinguighed  in  Galveston  etc.  Ry.  Co.  v.  Gonzales,  151  U.  S.  502, 

,  *^^  EA  250,  14  Sup.  Ct.  403,  corporation  must  be  sued  in  that  dis- 

^  iza.    ^v^hich  it  does  business  and  not  in  any  district  in  State  (but  see 

'^tiiag  opinion  in  151  U.  S.  510,  88  L.  Ed.  263.  14  Sup.  Ct.  406). 

^^^^xxresident 's  right  to  sue  foreign  corporation.    Note,  70  L.  B.  A. 


^^XKiration  may  waive  objection  to  jurisdiction  bj  entering  general 
^^^'^^^ice  ox  answering  to  merits. 

.^P^T>:r-cived  in  Vitkus  v.  Clyde  S.  S.  Co.,  232  Fed.  290,  applying  prin- 

2»!s  '  ^^^atter  of  Moore,  209  U.  S.  504,  14  Ann.  Cba.  1164,  52  L.  Ed.  910, 

-I .  ^^-    Ct.  586,  706,  holding  consent  to  removal  will  be  implied  where 

y  -|.   ^^^  allows  extension  of  time  to  answer;  Merchants*  Heat  etc.  Co. 

1^;^^  .^*^os  B.  Clow  ft  Sons,  204  U.  S.  289,  51  L.  Ed.  489,  27  Sup.  Ct.  285, 

j^  . .  *^^     defendant  interposing  counterclaim  waives  objection  to  juris- 

^1^^^*^  >  Copper  River  etc.  Ry.  Co.  v.  Phillips,  196  Fed.  331,  116  C.  C.  A. 

'    5^^>lding  61ing  of  answer  without  leave  is  waiver  of  demurrer  to 

^  ^^^^cy  of  complaint;  Southern  Pac.  Co.  v.  Arlington  Heights  Fruit 

,  '  "*-^X  Fed.  107,  111  C.  C.  A.  581,  holding  special  appearance  to  chal- 

/vT^    3 tirisdiction  cannot  be  construed  as  general  appearance;  Hoyt  v. 

^  ^*^     l^ortland  Cement  Co.,  185  Fed.  895,  holding  demand  for  copy  of 

•    •^^^'int  is  special  appearance;  Nelson  v.  Husted,  182  Fed.  923,  hold- 


ing -J  *" '^'^ ' ' — ' 

y.  Y^i^urrer  going  to  merits  is  waiver  of  jurisdiction;  Shanberg  v. 

85  O*^  ft  Casualty   Co.,   158  Fed.   3,   19   L.   R.   A.    (N.   S.)    1206, 

•     O.  A.  343,  holding  parties  may  waive  want  of  jurisdiction  on 

-J^^l:  of  neither  being  resident  of  district  where  suit  brought;  Dulles 

■  ^  *^.  Crippen  Mfg.  Co.,  156  Fed.  708,  applying  rule  where  defendant 

%   ^^neral  demurrer;  United  States  v.  Northern  Pac.  R.  Co.,  134  Fed. 

*     '  ^"7  C.  C.  A.  269,  corporation  doing  business  in  another  State  not 

\tvvvabitant  of  that  State  for  jurisdictional  purposes;  GavStonia  Cotton 

'*^^'  Co.  V.  Wells  Co.,  128  Fed.  373,  63  C.  C.  A.  Ill,  holding  corpora- 
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tion  which  under  its  charter  has  not  yet  been  fully  and  lawfully  created 
cannot  maintain  suit  in  Federal  courts  against  foreign  corporation; 
Eddy  V.  Casas,  118  Fed.  365,  holding  suit  by  citizen  against  alien  resid- 
ing in  State  in  which  suit  brought  not  removable  on  ground  of  alien- 
age under  25  Stat.  434,  §  2 ;  Mahr  v.  Union  Pac.  B.  Co.,  140  Fed.  923, 
averment  in  motion  to  quash  service  that  subject  matter  of  action  was 
not  in  State  where  action  brought  is  general  appearance;  Derk  P. 
Yonkerman  Co.  v.  Fuller's  Ad.  Agency,  135  Fed.  615,  under  Illinois  Code, 
defendant  may,  by  plea  in  abatement,  challenge  averment  in  action  by 
partnership  that  members  were  citizens  of  Massachusetts;  Fosha  v. 
Western  Union  Tel.  Co.,  114  Fed.  702,  holding  general  appearance 
waives  objection  to  being  sued  in  wrong  district  under  25  Stat.  433; 
Piatt  v.  Massachusetts  Real  Estate  Co.,  103  Fed.  706,  holding  compliance 
by  corporation  with  statute  of  another  State,  requiring  corporations  to 
appoint  resident  attorney  upon  whom  service  shall  be  made,  is  not  con- 
sent to  suit  in  Federal  court  in  such  State  by  plaintiff  who  is  resident 
of  another  district  j  Scott  v.  Hoover,  99  Fed.  250,  holding  demurrer  on 
ground  that  complaint  does  not  state  cause  ,of  actiou  is  waiver  of 
objection  to  jurisdiction;.  Lowry  v.  Tile  etc.  Assn.,  98  Fed.  822,  823, 
holding  demurrer  to  merits  as  well  as  to  jurisdiction  is  general  appear- 
ance; Gemundt  v.  Shipley,  98  Md.  663,  57  Atl.  14,  general  appearance 
subsequent  to  special  objection  to  jurisdiction  does  not  waive  objection; 
Central  Trust  Co.  v.  McGeofge,  151  U.  S.  134,  38  L.  Ed.  101,  14  Sup.  Ct. 
287,  and  Interior  Constr.  Co.  v.  Gibney,  160  U.  S.  220,  40  L.  Ed.  402,  16 
Sup.  Ct.  273,  both  following  rule;  Southern  Exp.  Co.  v.  Todd,  56  Fed. 
106,  108,  5  C.  C.  A.  432,  objection  to  jurisdiction  on  ground  of  diversity 
of  citizenship  cannot  be  made  for  first  time  by  motion  in  arrest  of 
judgment;  Kinne  v.  Lant,  68  Fed.  439,  petition  for  removal  to  Federal 
court,  if  made  specially,  is  not  waiver;  Creagh  v.  Equitable  Life  Assur. 
Soc,  83  Fed.  850,  filing  of  petition  and  bond  for  removal  waives  right 
to  object  to  Federal  jurisdiction;  Gregory  v.  Pike,  67  Fed.  847, 
15  C.  C.  A.  33,  arguendo. 

Distinguished  in  McEldowney  v.  Card,  193  Fed.  480,  holding  objec- 
tion to  general  jurisdiction  of  Federal  court  cannot  be  waived. 

Want  of  Jurisdiction,  appeailDg  on  face  <rf  petition,  may  be  taken 
advantage  of  by  demurrer. 

Distinguished  in  Central  Trust  Co.  v.  McGeorge,  151  U.  S.  133,  S8 
L.  Ed.  100,  14  Sup.  Ct.  287,  holding  general  appearance  is  waiver  of 
want  of  jurisdiction. 

Bight  to  object  to  Jurisdiction  on  appeal  is  not  waived  by  answer  after 
demurrer  is  overruled. 

Approved  in  Chicago  etc.  Mfg.  Co.  v.  Pewthers,  10  Okl.  729,  63  Pac. 
965 ;  Bauserman  v.  Blunt,  147  U.  S.  652,  37  L.  Ed.  318,  13  Sup.  Ct.  468, 
Mexican  Cent.  Ry.  Co.  v.  Pinkney,  149  U.  S.  204,  207,  87  L.  Ed.  703, 
704,  13  Sup.  Ct.  863,  864,  Goldey  v.  Morning  News,  156  U.  S.  526,  39 
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I.  Ed.  520,  15  Sup.  Ct.  562,  In  re  Atlantic  City  R.  R.  Co.,  164  U.  S.  635, 

il  L  £d.  580,  17  Sup.  Ct.  209,  and  Donahue  v.  Calumet  Fire  Clay  Co., 

94  Fed.  27,  all  following  rule ;  Galveston  etc.  Ry.  Co.  v.  Gonzales,  151 

V.  S.  499,  38  L.  Ed.  249,  14  Sup.  Ct.  402,  statute  making  special  appear- 

^ee  ^v'aiver  of  immunity  from  jurisdiction  not  applicable  in  Federal 

conrts  ;   Standley  v.  Roberts,  59  Fed.  844,  8  C.  C.  A.  305,  holding  party 

ciToaeoTxsly  compelled  to  interplead  does  not  waive  right  of  dismissal 

h  filing  amended  answer;  St.  Loais  etc.  R.  Co.  v.  Clark,  17  Okl.  565, 

^^  Pac.  430,  applying  principle;  Chinn  v.  Foster-Milbum  Co.,  195  Fed. 

^^  holding  nonresident  defendant  may  appeal  from  adverse  judgment 

*Aer    denial  of  motion  to  quash  service;  State  v.  District  Court,  51 

Mont^.    506,  154  Pac.  201,  holding  party  does  not  waive  objection  to 

juriscliction  by  going  to  trial;  Lathrop-Shea-ft  Henwood  Co.  v.  Interior 

Cotvst.   etc.  Co.,  150  Fed.  670,  special  appearance  of  foreign  corporation 

ifiT  prurpose  of  objecting  to  validity  of  service  is  not  submission  to 

jurisdiction ;  York  County  Sav.  Bank  v.  Abbot,  139  Fed.  990,  appearance 

^or  pox-poses  of  dismissal,  and  later  filing  of  special  demurrer,  is  not  such 

appearance  as  gives  jurisdiction;  Stonega  Coal  etc.  Co.  v.  Louisville  etc. 

'^'9    X39  Fed.  272,  defendant's  demurrer  to  jurisdiction  being  over- 

%  defendant  did  not  waive  objection  by  taking  depositions ;  Pacific 

^«.  I-ife  Ins.  Co.  V.  Tompkins,  101  Fed.  642,  41  C.  C.  A.  488,  holding 

jj  .    "^1  that  action  not  brought  in  district  where  either  party  resides 

pi .  ^^iv-e^  by  defendant  by  attending  at  taking  of  depositions  by 

l,^|..  *^^    l>efore  issues  made;  Lowry  v.  Tile  etc.  Assn.,  98  Fed.  823, 

aucfi.  ^.^^^nurrer  to  merits  as  well  as  to  jurisdiction  is  general  appear- 

S7i  '  ^^s^nting  opinion  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed. 

'^aivft   ^''^^^^ty  holding  filing  of  answer  after  overruling  of  demurrer  is 

lig  ^    *^^     »ny  error;  dissenting  opinion  in  Boston,  etc.  R.  Co.  v.  Gokey, 

Circait^*     48,  9  Ann.  Cas.  384,  79  C.  C.  A.  64,  majority  holding  under 

no  j^    -  ^ourt  of  Appeals  Act,  §§5,  6,  Circuit  Court  of  Appeals  has 

JQrisdi      ^ Miction    to    pass    on  questions    challenging    Circuit    Court's 


^^  ^^^r  of  special  appearance  by  pleading  to  merits.    Note,  4  Ann. 

Co    ^*-  291. 

^^^st  on  merits  after  special   appearance,  as  waiver  of  objec- 
t's to  jurisdiction  over  person.    Note,  16  L.  B.  A.  (N.  8.)  178, 


law  proTiding  tbat  foreign  corporation  shall  submit  to  rait  cannot 
al  court  Jurisdiction. 


e  ^^^"^^^  i^  ^^«*  ^'  United  Waterworks  Co.,  70  Fed.  137, 17  C.  C.  A. 
^^Vy^^^^ing  rule. 

^^^^^uished  in  Earl  v.  Southern  Pac.  Co.,  75  Fed.  610,  holding  in 
'Sj^    ^  ^ases,  defendant  may  be  sued  in  whatever  district  valid  service 
^ftvW  had. 


V 
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State  law  reauirln^  foreign  corporation  to  mirrender  conatltiitlonal 
rUhts  l8  void. 

Approved  in  Baltic  Min.  Co.  v.  Massachusetts,  231  U.  S.  83,  58  L.  Ed. 
133y  34  Sup,  Ct.  15,  holding  State  may  levy  excise  tax  on  foreign  cor* 
porations ;  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  289,  57  L.  Ed.  840, 
33  Sup.  Ct.  465,  holding  State  court  denying  removal  does  not  deny  any 
Federal  right  where  cause  had  been  previously  remanded;  Western 
Union  Tel.  Co.  v.  Kansas,  216  U.  S.  35,  36,  54  L.  Ed.  369,  370,  30  Sup. 
Ct.  190,  refusing  to  uphold  Kansas  statute  subjecting  foreign  corpora- 
tions to  charter  fee;  Davidson  Bros.  Marble  Co.  v.  United  States,  213 
U.  S.  19,  53  L.  Ed  679.  29  Sup.  Ct.  324,  refusing  to  uphold  law  mak- 
ing special  appearance  to  challenge  jurisdiction  a  general  appearance; 
King  Tonopah  Mining  Co.  v.  Lynch,  232  Fed.  490,  refusing  to  uphold 
service  made  on  Secretary  of  State;  Chicago  etc.  Ry.  Co.  v.  Ludwig, 
156  Fed.  160,  annulling  statute  which  revoked  charter  of  corporation 
seeking  removal  of  cause ;  Collin  County  Nat.  Bank  v.  Hughes,  155  Fed. 
395,.  83  C.  C.  A.  661,  holding  State  law  cannot  deprive  Federal  courts 
of  right  to  enforce  judgment;  H.  K.  Mulf ord  Co.  v.  Curry,  163  Cal.  285, 
125  Pac.  239,  refusing  to  uphold  tax  on  foreign  corporations  graduated 
according  to  amount  of  capital  stock;  Case  v.  Smith,  Lineaweaver  & 
Co.,  152  Fed.  733,  refusing  to  uphold  service  on  officer  of  corporation 
casually  within  State;  Barnes  v.  Western  Union  Tel.  Co.,  120  Fed.  552, 
holding  corporation  which  is  citizen  of  New  York  and  carries  on  its 
business  through  agent  in  Georgia  may  be  sued  there  by  citizen 
of  Georgia,  and  service  may  be  made  on  local  agent;  Barbour  v.  Paige 
Hotel  Co.,  2  App.  D.  C.  181,  holding  foreign  corporation  exclusively 
engaged  in  business  in  District  is  subject  to  attachment;  Gouner  v. 
Missouri  Valley  Bridge  etc.  Co.,  123  La.  966,  49  South.  658,  holding 
judgment  cannot  be  obtained  against  nonresident  corporation  by  ser- 
vice on  Secretary  of  State ;  Debnam  v.  Southern  etc.  Tel.  Co.,  126  N.  C. 
841,  36  South.  272,  holding  Acts  1899,  c.  62,  domesticated  foreign  cor- 
porations so  that  such  corporations  cannot  remove  suits  to  Federal 
courts  on  ground  of  diverse  citizenship;  dissenting  opinion  in  Security 
etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  263,  264,  265,  50  L.  Ed.  1020,  1021,  26 
Sup.  Ct.  619,  majority  upholding  State  statute  providing  for  revocation 
of  license  of  foreign  insurance  company  removing  suit  to  Federal 
court;  Commonwealth  v.  East  Tennessee  Coal  Co.,  97  Ky.  245,  30  S.  W. 
610,  and  Koshland  v.  National  Ins.  Co.,  31  Or.  219,  49  Pac.  849,  follow- 
ing rule ;  New  York  etc.  R.  R.  Co.  v.  Estill,  147  U.  S.  608,  37  L.  Ed,  301, 
13  Sup.  Ct.  451,  holding  Missouri  courts  had  jurisdiction  over  corpora- 
tion doing  business  therein,  under  section  3489,  Mo.  Rev.  Stats.;  Mar- 
tin v.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  684,  38  L.  Ed.  315,  14  Sup.  Ct, 
537,  Maryland  corporation  doing  business  in  West  Vii^nia  may  re- 
move suits  from  courts  of  that  State;  Blake  v.  McClung,  172  U.  S.  256, 
43  L.  Ed.  438|  19  Sup.  Ct.  172,  holding  Tennessee  statute  invalid  as  to 
corporations  of  other  States;  Markwood  v.  Southern  Ry.,  65  Fed.  825, 
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folding  Act  Tenn.  1887,  c.  31,  does  not  make  foreign  corporation  doing 

^^iness  there  a  citizen  of  Tennessee;  Reimers  v.  Seatco  Mfg.  Co.,  70 

f^'  575,  30  L.  B.  A.  366.  17  C.  C.  A.  228,  foreign  corporation  cannot 

r^ iBmished  by  nonresident  in  Michigan;  Barrow  S.  S.  Co.  v.  Kane, 

^^^  U.  S.  HI,  42  I*.  Ed.  968,  18  Sup.  Ct.  530,  Bigelow  v.  Nickerson,  70 

^^'  121,  80  L.  R.  A.  341,  17  C.  C.  A.  1,  and  Cheshire  Pro  v.  Inst.  v. 

^/o-^^jnerican  Land  etc.  Co.,  132  Fed.  970,  66  C.  C.  A.  122,  all 

^^stinguished  in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  255,  50t 

^  *^     X017,  26  Sup.  Ct.  619,  upholding  State  statute  providing  for 

jj,  /'^^^^ion  of  license  of  foreign  insurance  company  removing  suit  to 

2l/i  ^^^^     «ourt ;  dissenting  opinion  in  Western  Union  Tel.  Co.  v.  Kansas, 

j^^  ^-     ^.  54,  54  L.  Ed.  377,  30  Sup.  Ct.  190,  majority  refusing  to  up- 

'^^^:«isas  statute  subjecting  foreign  corporations  to  charter  fee. 


section   of   corporations   from   special   and   hostile   legislation. 
«te,  62  Am.  St.  Rep.  167. 

^^ognition     or    exclusion     of    foreign     corporations.    Note,    24 
R.  A.294. 


Qnit^f-     ^'^^K>oiatloii  cannot  be  deprlYed  of  rigbt  to  remore  cause  by  law  re- 


It  to  submit  to  process. 

, '^^X>:r-c5ved  in  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232  U.  S.  328, 

^^^-   -^\^.  (N.  S.)  1915F,  1187.  58  L.  Ed.  626,  34  Sup.  Ct.  333,  annulling 

^   ^^'Voking  charter  of  corporation  seeking  removal  of  cause;  Hill  v. 

^^^^,  167  Fed.  262,  92  C.  C.  A.  633,  holding  evidence  of  legal  cer- 

^    must  be  produced  to  defeat  jurisdiction;  Venner  v.  Great  North- 

*^y-  Co.,  153  Fed.  412,  holding  stockholder  cannot  sue  corporation 

-g.  ^^s    le  was  stockholder  at  time  of  act  complained  of;  In  re  Magid- 

^^     Silk  Mfg.  Co.,  110  Fed.  363,  upholding  service  in  bankruptcy 

.     ^^e<ling8  against  foreign  corporation  on  commissioner  of  corpora- 

^^^    of  State;  Piatt  v.  Massachusetts  Real  Estate  Co.,  103  Fed.  707, 

^     »  ^  folding  compliance  by  corporation  with  statute  of  another  State, 

T^Y^^^*^?^  corporations  to  appoint  resident  attorney  upon  whom  service 

.  .      ^€  made,  is  not  consent  to  suit  in  Federal  court  in  such  State  by 

p  ^*^^ifE,  who  is  resident  of  another  district;  United  States  Life  Ins. 

J:°'    ^-    Cable,  98  Fed.  767,  39  C.  C.  A.  264,  upholding  Federal  jurisdio- 

.  .       O'ver  suit  by  insurance  company  for  cancellation  of  policy,  where 

..^   ^Hown  that  if  attempts  to  remove  State  action  brought  on  policy,  it 

»^  'Ojider  State  laws,  forfeit  license  to  do  business  in  State;  Goldey 

y-  ^oiniing  News,  156  U.  S.  523,  39  L.  Ed.  519,  15  Sup.  Ct.  561,  follow- 

^^    senile;  Hollingsworth  v.  Southern  Ry.  Co.,  86  Fed.  366,  statute  of 

^^  Carolina  adopting  foreign  corporation  doing  business  there  does 

'^^^  affect  right  of  removal;  Eastern  Bldg.  etc.  Assn.  v.  Bedford,  88 

T^u.  20,  New  York  corporation  doing  business  by  mail  in  Tennessee 

c^^  I'emove  cause  to  Federal  court ;  Bergner  etc.  Brewing  Co.  v.  Dreyfus, 
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172  Mass.  157,  70  Ajn.  St.  Rep.  254»  61  N.  E.  532,  foreign  corporation 
doing  business  here  not  affected  by  discharge  of  debtor  under  Massa- 
chusetts statute;  In  re  Keasbey  &  Mattison  Co.,  160  U.  S.  228,  40  L.  Ed. 
405,  16  Sup.  Ct.  275,  arguendo. 

Jurisdiction  of  foreign  corporations.  Note,  85  Am.  St.  Rep.  019, 
921. 

Validity  of  statute  providing  that  foreign  corporation  shall  not 
remove  action  brought  against  it  into  Federal  court.  Note,  6 
Ann.  Oas.  325. 

State  practice  act  requires  Federal  courts  to  follow  prictioe  as  to  mode 
of  objecting  to  Jurisdiction. 

Approved  in  Brown  v.  Cumberland  Tel.  A  Tel.  Co.,  181  Fed.  247, 
holding  demurrer  alleging  pleading  to  be  'insufficient  in  law"  is 
fatally  defective;  Goldey  v.  Morning  News,  156  U.  S.  524,  89  L.  Ed. 
519,  15  Sup.  Ct.  562,  following  rule;  O'Connell  v.  Reed,  56  Fed.  537, 
5  C.  C.  A.  586,  overruling  demurrer  to  jurisdiction  where  amount  in 
controversy  is  within  jurisdiction  in  spite  of  decision  of  Kansas  court; 
St.  Clair  v.  United  States,  154  U.  S.  153,  88  L.  Ed.  943,  14  Sup.  Ct. 
1010,  holding  section  1176,  Colorado  Penal  Code,  controAs  in  Federal 
court ;  Luxton  v.  North  River  Bridge  Co.,  147  U.  S.  338,  37  L.  Ed.  195, 
13  Sup.  Ct.  357,  arguendo. 

Circuit  Court's  Jurisdiction  is  controlled  by  Congress  and  cannot  be 
affected  hy  State  laws. 

Approved  in  Clark  v.  Southern  Pac.  Co.,  175  Fed.  127,  128,  holding 
suit  under  Federal  Liability  Act  is  one  arising  under  laws  of  United 
States. 

Where  Congress  has  provided  definite  rule  of  practice  for  Federal 
courts,  State  rule  does  not  apply. 

Approved  in  Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  272,  273, 
59  L.  Ed.  224,  225,  35  Sup.  Ct.  37,  holding  corporation  failing  to  assert 
want  of  jurisdiction  on  first  appeal  cannot  do  so  on  second;  Mexican 
Cent.  Ry.  Co.  v.  Duthie,  189  U.  S.  78,  47  L.  Ed.  717,  23  Sup.  Ct.  610, 
upholding  power  of  Circuit  Court  to  permit  petition  to  be  amended 
after  judgment  entered;  Silvas  v.  Arizona  Copper  Co.,  213  Fed.  506, 
holding  Arizona  statute  providing  that  no  guardian  should  give  security 
for  costs  was  not  applicable  to  Federal  courts;  Manitowoc  Malting  Co. 
V.  Fuechtwanger,  169  Fed.  988,  holding  Federal  court  might  allow 
amendment  of  ad  damnum  clause  so  as  to  raise  amount  sued  for;  De 
Valle  Da  Costa  v.  Southern  Pac.  Co.,  167  Fed.  657,  holding  allowance 
of  amended  pleading  is  not  conclusive  on  its  identity  with  original 
cause  of  action;  Detroit  United  Ry.  v.  Nichols,  165  Fed.  295,  91 
C.  C.  A.  257,  discussing  right  of  Federal  court  to  give  instruction  as  to 
contributory  negligence;  Hein  v.  Westinghouse  Air  Brake  Co.,  164  Fed. 
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82,  holding  Federal  eonrts  may  disr^ard  State  mles  as  to  pleading; 
Thompson  v.  Automatic  Fire  Protection  Co.,  151  Fed.  946,  holding  Fed- 
eral court  will  allow  amendment  so  as  to  show  jurisdictional  amount; 
Swift  &  Co.  V.  Jones,  145  Fed.  491,  492,  76  C.  C.  A.  253,  circuit  judge  can- 
not order  trial  of  action  at  law  before  special  master  authorized  to  hear 
and  pass  on  issues  of  fact  and  report  findings  to  court;  Mahr  v.  Union 
Pac.  R.  Co.,  140  Fed.  925,  averment  in  motion  to  quash  service  that 
sabjeet  matter  of  action  is  not  in  State  where  action  is  brought  is  gen- 
eral appeanuice;  Williamson  v.  Liverpool  etc.  Ins.  Co.,  141  Fed.  58, 
5  AniL  Gas.  402«  72  C.  C.  A.  542,  State  practice  that  filing  amended 
petition  after  erroneous  order  striking  out  parts  of  original  is  waiver 
of  error,  not  binding  on  Federal  court;  Shepard  v.  Adams,  168  U.  S. 
626,  42  I&  Bd.  606,  18  Sup.  Ct.  217,  summons  served  pursuant  to  rule 
of  District  Court  gives  jurisdiction  though  not  according  to  State  pro- 
cedure; Chappell  V.  United  States,  160  U.  S.  514,  40  L.  Ed.  615,  16  Sup. 
Ct.  402,  in  condemnation  suit,  trial  only  required  upon  question  of 
damages;  Booth  v.  Denike,  65  Fed.  47,  holding  a£Bdavit  for  garnish- 
ment amendable  though  not  allowed  by  Texas  statute;  Consumers' 
Cotton  Oil  Co.  V.  Ashburn,  81  Fed.  334,  26  C.  C.  A.  436,  State  statute 
dispensing  with  Federal  rule  requiring  exceptions  to  charge  to  be  made 
while  jury  at  bar  not  followed  in  Federal  courts. 

Meaning  of  word  "near.''    Note,  Ann.  Oaa.  1913D,  123. 

146  tr.  a  210-227,  36  It.  Ed.  946,  13  Sup.  Ot.  100,  BOOT  ▼.  TBIBD  AVENXJB 
B.  B.  CO. 

To  claim  that  use  waa  eaqperimental,  appUeaat  muat  ibow  tbat  ha  keyl 
aaEdofllTie  contiaL 

Approved  in  Hentschel  v.  Carthage  Sulphite  Pulp  Co.,  169  Fed.  131, 
132,  holding  lining  for  pulp  digestor  was  dedicated  to  public;  Jenner 
v.  Bowen,  139  Fed.  561,  71  C.  C.  A.  540,  where  inventor  sold  machine 
and  purchaser  sold  products,  there  was  public  use  cutting  off  patent 
right;  Bradley  v.  Ecdes,  138  Fed.  915,  holding  Harriman  reissue  No. 
11,260,  for  improvements  in  thill-couplings,  void  for  prior  use;  East- 
man V.  Mayor  etc.  of  New  York,  134  Fed.  858,  69  C.  C.  A.  628,  use  of 
fire-engine  pump  improvement  for  years,  though  experimental  in  be- 
ginning, makes  public  use;  Smith  etc.  Mfg.  Co.  v.  Mellon,  58  Fed.  707, 
7  C.  C.  A.  439,  advertisement  and  sale  of  invention  to  test-marker, 
being  trader's  experiment,  not  exception  to  rule  of  prior  use. 

146  U.  8.  227-232,  36  It.  Ed.  061,  13  Sup.  Ot.  64,  WASHINaTON  ETC.  B.  B. 
CO.  ▼.  DIETBIOT  OF  COLUMBIA. 

Supreme  Court  can  review  decision  of  District  of  Oolmnbia  Suprema 
Court  only  where  there  is  money  value. 

Approved  in  South  Carolina  v.  Seymour,  153  U.  S.  357,  88  L.  Ed.  744» 
14  Sup.  Ct.  873,  Supreme  Court  has  no  appellate  jurisdiction  over  Dis- 
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trict  of  Columbia  court  in  mandamus;  Chapman  v.  United  States,  164 
U.  S.  449,  41  L.  Ed.  509,  17  Sup.  Ct.  78,  no  appeal  lies  from  Supreme 
Court  of  District  of  Columbia  to  Federal  Supreme  Court  in  original 
cases. 

Distinguished  in  Gonzales  v.  Cunningham,  164  U.  S.  618,  41  L.  Ed. 
574,  17  Sup.  Ct.  184,  arguendo. 


Amount  in  controversy  is  determined  by  direct  effect  of  jQdgmeot, 
gardless  of  collateral  effect. 

Approved  in  Albright  v.  Sandoval,  216  U.  S.  335,  54  L.  Ed.  606,  30 
Sup.  Ct.  318,  holding  in  suit  to  oust  de  facto  ofificer,  value  of  fees  and 
emoluments  is  amount  in  dispute;  AUright  v.  New  Mexico,  200  U.  S. 
11,  12,  60  L.  Ed.  347,  348,  26  Sup.  Ct.  210,  judgment  of  ouster  in  quo 
warranto  proceedings  not  appealable  to  Supreme  Court  from  territorial 
court;  Board  of  Trustees  of  Whitman  College  v.  Berryman,  156  Fed. 
114,  holding  in  suit  to  restrain  levy  of  tax,  value  of  right  is  amount  in 
dispute;  Oregon  R.  &  Nav.  Co.  v.  Shell,  125  Fed.  980,  denying  Circuit 
Court's  jurisdiction  over  suit  to  correct  ambiguity  in  deed  to  right  of 
way  and  to  restrain  removal  of  gates  at  crossings,  where  value  and 
damages  accruing  to  adjacent  property  do  not  exceed  two  thousand 
dollars;  United  States  v.  Wanamaker,  147  U.  S.  150,  37  L.  Ed.  118,  13 
Sup.  Ct.  281,  no  appeal  to  Federal  court  from  District  of  Columbia 
court  when  amount  involved  less  than  five  thousand  dollars,  though 
similar  claims  aggregate  one  hundred  thousand  dollars;  Hartford  Fire 
Ins.  Co.  V.  Bonner  Mercantile  Co.,  56  Fed.  383,  5  C.  C.  A.  524,  upon 
joint  agreement  to  arbitrate  fire  loss,  amount  in  controversy  is  single, 
and  total  award  gives  jurisdiction;  Mayor  etc.  of  Baltimore  v.  Postal 
Tel.  Cable  Co.,  62  Fed.  502,  holding  Circuit  Court  had  no  jurisdiction  to 
recover  one  thousand  and  eighteen  dollars  taxes  on  telegraph  poles  ''and 
ten  thousand  dollars";  Hutchinson  v.  Otis,  Wilcox  &  Co.,  123  Fed.  19, 
59  C.  C.  A.  94,  arguendo. 

146  U.  S.  233-239,  36  L.  Ed.  963,  13  Sup.  Ot.  88,  JOKdE  v.  HEDDEN. 
Article  need  not  be  speclllcally  mentioned  to  bring  it  witbin  Tariff  Act. 
Approved  in  Jules  &  Hugo  Rosenberg  v.  United  States,  141  Fed.  380, 
metal  thread  fabrics  in  piece  are  dutiable  under  par.  179,  sched.  C,  §  1, 
e.  11,  Tariff  Act  1897,  for  articles  made  of  metal  threads ;  United  States 
V.  Julius  Wile  Bro.  &  Co.,  130  Fed.  332,  64  C.  C.  A.  577,  cordials  are 
within  provision  of  Tariff  Act,  c.  11,  §  3,  for  spirits  manufactured  from 
grain  or  other  materials,  and  when  imported  from  France  are  subject 
to  reduced  duty  under  Reciprocity  Treaty;  Wolff  v.  United  States,  71 
Fed.  292,  293,  18  C.  C.  A.  41,  ''soutache  gilt  braid"  dutiable  as  articles 
not  enumerated  under  paragraph  215,  Tariff  Act  1890. 

Word  ^'artlcle^"  as  used  In  Oostoma  Acts,  defined. 
Approved   in   G.  Hirch's  Sons  v.  United  States,  167  Fed.  311,  93 
C.  C.  A.  61,  holding  fabries  in  the  piece  are  dutiable  as  articles;  United 
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States  y.  A.  A.  Vantine  ft  Co.,  166  Fed.  738,  92  C.  C.  A.  397,  holding 
to  be  dutiable  articles  need  not  be  completed ;  Shallus  v.  United  States, 
155  Fed.  215,  holding  tin  disks  are  mrtieles  wholly  or  partly  manu- 
factured from  tin  plate;  McBrautney  v.  United  States,  99  Fed.  424, 
holding  linen  doilies  under  four  and  one-half  ounces  to  square  yard 
tin  woven  fabrics  of  flax,  dutiable  under  Act  1897,  par.  346,  last  clause ; 
United  States  ▼.  Eschwege,  98  Fed.  602,  39  C.  C  A.  169,  holding  sheets 
of  celluloid  polished  on  both  sides  dutiable  under  clause  3,  para;j;;raph 
17,  Tariff  Act  1897,  as  ** finished  or  partly  finished  articles";  Cadwa- 
lader  v.  Jessup,  149  U.  S.  354,  37  L.  Ed.  766,  13  Sup.  Ct.  876,  old  india- 
nibber  shoes  are  not  articles  composed  of  rubber  or  rubber  shoes  under 
22  SUt  491;  United  States  v.  Einstein,  78  Fed.  798,  24  C.  C.  A.  346, 
*Motted  Swisses,"  though  not  commercially  known  as  '' embroideries," 
&re  dutiable  as  such. 

trader  sectioii  2602,  Btriiod  StatntM,  daaUl  rubber  Is  dutiable  aa 
tttidtt  of  India  rubber. 

Distinguished  in  United  States  ▼.  Boker,  90  Fed.  804,  steel  strips 

flattened  from  round  wire  are  not  articles  manufactured  from  steel 

wire. 

^^  t7.  8.  240-261,  36  I..  Sd.  966^  18  Buy.  Ot  66,  THOICPSON  ▼.  SAINT 
^0H0I«A8  NAT.  BANK. 

Only  goTemmoit  can  dalm  forf eltnra  of  national  bank's  charter  for 

^^'^^fTiDg  dMck  without  f nnda. 

-Approved  in  Scott  v.  Deweese,  181  U.  S.  211,  45  L.  Ed.  827,  21  Sup. 

t*    588,  holding  where  national  bank  issued  certificate  of  increased 

.  ^^  '^thout  approval  of  controller,  it  does  not  relieve  shareholder,  who 

caixiQ  such  by  paying  amount  subscribed  by  him,  from  individual  lia- 

^}yy    Baker  v.   Schofield,  221  Fed.  328,  136  C.  C.  A.  320,  holding 

Qite^    States  alone  can  question  ultra  vires  purchase  of  property; 

^'''^oaeld  V.  Baker,  212  Fed.  510,  holding  purchase  of  tide-lands  can  be 

^"^^^ioned  only  by  government;  Blodgett  v.  Lanyon  Zinc  Co.,  120  Fed. 

.  »  ^S  C.  C.  A.  79,  holding  private  citizen  cannot  plead  failure  of  for- 

^^   Corporation  to  comply  with  State  statutes  as  defense  to  action  on 

coati-^^^.  Dacovich  v.  Canizas,  152  Ala.  293,  44  South.  475,  holding 

Jt^^^^ot  of   corporation  may  purchase  stock  for  himself;   Meholin  v. 

Cw^laon,  17  Idaho,  760,  134  Am.  St.  R^.  286,  107  Pac.  763 ,  holding  one 

.    *^^g  with  corporation  cannot  allege  defense  of  ultra  vires  in  suit  on 

|i»  oViligation;  Battey  v.  Eureka  Bank,  62  Kan.  392,  63  Pac.  439,  hold- 

^^  ^^  ^^^^  stockholder  becomes  liable  to  bank  as  principal,  surety  or 

®^^^*^wise,  on  debts  not  incurred  on  security  of  stock,  bank  entitled  to 

u^ti  On  his  stock  for  such  debts  as  are  due  and  unpaid ;  Gorrell  v.  Home 

^^^^  Ins.  Co.,  63  Fed.  376,  11  C.  C.  A.  240,  where  note  payable  to  insur- 

^u«e  company,  plea  of  ultra  vires  not  available;  Sioux  City  etc.  Ware- 

V^^se  Co.  V.  Trust  Co.  of  North  America,  82  Fed.  134,  27  C.  C.  A.  73,  cor- 
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poratioD  estopped  from  denying  validity  of  mortgage  given  to  secure 
indebtedness  larger  than  allowed  after  receiving  proceeds;  Anderson  v. 
Bank,  5  N.  D.  456,  67  N.  W.  823,  bank  assuming  to  sell  notes  to  third 
party  and  selling  to  itself  guilty  of  conversion  and  cannot  plead  ultra 
vires. 

Distinguished  in  Buffalo  German  Ins.  Co.  v.  Third  Nat.  Bank,  162 
N.  Y.  169,  175,  56  N.  E.  523,  525,  holding  national  bank  not  entitled  as 
against  bona  fide  purchaser  to  equitable  lien  on  its  shares  for  debt  due 
by  stockholder  to  bank ;  Burrows  v.  Niblack,  84  Fed.  113,  28  C.  C.  A. 
130,  national  bank  may  question  illegal  purchase,  contrary  to  statute, 
of  its  own  stock;  Dresser  v.  Traders'  Nat.  Bank,  165  Mass.  122,  42 
N.  E.  568,  contract  by  national  bank  to  give  person  fire  insurance  is  ultra 
vires. 

Oertiflcatlon  of  ^eck  where  no  Amd  ezisti  will  not  inTiUdate  agree- 
ment whereby  bank  aecnres  itself. 

Approved  in  Bowen  v.  Needles  Nat.  Bank,  94  Fed.  928,  36  C.  C.  A. 
553,  national  bank  guaranteeing  payment  of  checks  of  party  having  no 
funds  acts  ultra  vires  and  cannot  be  held. 

Guaranty  of  loan  by  national  bank.    Note,  32  L.  B.  A.  (N.  S.)  544. 

That  national  bank^s  act  in  contractiiig  debt  was  void  will  not  render 
its  security  void. 

Approved  in  Hallett  v.  New  England  Roller  Grate  Co.,  105  Fed.  221, 
holding  where  one  purchases  stock  at  less  than  par  value,  statute  pro- 
hibiting sale  at  less  than  par,  he  may  recover  money  paid  where  certificate 
declared  void ;  In  re  Worcester  County,  102  Fed.  815,  42  C.  C.  A.  637, 
holding  violation  of  statutory  provisions  in  regard  to  mode  of  making 
contracts  by  counties,  designed  for  their  protection,  may  be  waived  by 
county,  and  cannot  be  urged  by  other  party  to  defeat  contract;  Na- 
tional Bank  etc.  Loan  Co.  v.  Petrie,  189  U.  S.  426,  47  L.  Ed.  881,  23 
Sup.  Ct.  513,  arguendo. 

Distinguished  in  McCormick  v.  Market  Nat.  Bank,  165  U.  S.  552,  41 
L.  Ed.  822,  17  Sup.  Ct.  438,  contract  of  lease  by  bank  before  authoriza- 
tion to  do  business  is  void. 

Original  pledgor  cannot  set  up  against  bank  as  ultimate  pledgee  that 
overdrafts  secured  were  void. 

Approved  in  Lembeck  v.  Jarvis  Terminal  Cold  Storage  Co.,  70  N.  J. 
Eq.  761,  64  Atl.  127,  holding  bona  fide  coupon  holders  are  not  bound 
by  equities  existing  between  original  holders;  Stafford  v.  Produce 
Exch.  Banking  Co.,  16  Ohio  C.  C.  60,  holding  purchaser  of  bank  stock 
had  notice  of  lien  where  notice  printed  on  stock;  Citizens'  State  Bank 
V.  Hawkins,  71  Fed.  371,  18  C.  C.  A.  78,  and  Third  Nat.  Bank  v. 
Buffalo  German  Ins.  Co.,  193  U.  S.  588,  48  L.  Ed.  803,  24  Sup.  Ct.  524, 
both  arguendo. 
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X46  XT.  S.  262-258,  36  L.  Ed.  961,  IS  Anp.  Ot  70,  TOPUTZ  ▼.  HSDDEN. 

Witness  magr  be  impeached  upon  crose-ezaminatioii  tij  showing  th»t 
tkm  made  contradictoiy  ttotement  at  f  onner  trlaL 

Distinguished  in  dissenting  opinion  in  Richards  ▼.  United  States,  175 
Fed.  943,  99  C.  C.  A.  401,  majority  allowing  counsel  to  impeach  pre- 
vious statements  made  by  witness  in  affidavit. 

Objection  to  admlsrton  of  letter  aa  oTldenee  most  specify  grounds 
tl&erefor. 

Approved  in  Merchants'  Ins.  Co.  ▼.  Buckner,  110  Fed.  346,  49 
C.  C.  A.  80,  Western  Union  Tel.  Co.  v.  Burgess,  108  Fed.  30,  47  C.  C.  A. 
168,  and  Baltimore  etc.  R.  R.  Co.  v.  Hellenthal,  88  Fed.  119,  31  C.  C.  A. 
414,  all  following  rule;  Pittsburgh  etc.  Ry.  Co.  ▼.  Thompson,  82  Fed. 
728,  27  C.  C.  A.  333,  objection  to  evidence  as  incompetent  not  suffi- 
ciently specific;  Persons  v.  Beling,  116  Fed.  878,  holding  mere  inter- 
position of  the  word  "objection"  in  depositions,  or  the  statement  that 
one  OT  the  other  party  excepts,  is  not  sufficient  to  raise  questions  on 
hearing;  De  Forest  v.  United  States,  11  App.  D.  C.  460,  refusing  to 
consider  objection  where  specific  ground  was  not  stated;  Keel  v.  New 
ITork  Life  Ins.  Co.,  20  Okl.  198,  94  Pac.  178,  holding  bill  of  exception 
must  show  objection  to  evidence. 

Seeort  to  common  designation  of  artido  if  improper  if  commercial 
namo  locates  it  in  statate. 

Approved  in  Cadwalader  v.  Zeh,  151  U.  S.  176,  38  L.  Ed.  118,  14  Sup. 
Ct.  290,  whether  earthenware  cups  are  "toys"  and  not  ** earthenware" 
depends  on  commercial  meaning  of  ''toys";  United  States  v.  Jonas,  83 
Fed.  169,  27  C.  C.  A.  500,  holding  evidence  as  to  commercial  designa- 
tion of  embroidered  and  hemstitched  handkerchiefs  admissible;  Nord- 
linger  v.  United  States,  115  Fed.  830  (reversed  in  121  Fed.  690,  58 
C.  C.  A.  438),  holding  Leghorn  citron  classified  as  dried  fruit  under 
paragraph  704  of  Act  of  1883,  giving  it  free  entry. 

Distinguished  in  United  States  v.  Nordlinger,  121  Fed.  692,  58 
C.  C.  A.  438,  holding  Leghorn  citron  taxable  as  "fruits  preserved  in 
sugar"  under  Tariff  Act  1883,  par.  302. 

146  U.  a  258-271,  86  I«.  Sd.  963,  13  Sap.  Ot  00,  HAMILTON  OA8-UOHT 
ETC.  00.  V.  HAMn.TON  CITY. 

Conatitiitlonal  prohibition  against  impairing  contracts  does  not  contem- 
plate imanthorixed  city  ordinance. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  City  of  Goldsboro,  232 
U.  S.  655,  58  L.  Ed.  725,  34  Sup.  Ct.  364,  holding  city  may  provide  cer- 
tain hours  for  shifting  of  railroad  cars  on  streets;  City  of  Memphis  v. 
Camberland  Tel.  &  Tel.  Co.,  218  U.  S.  630,  64  L.  Ed.  1187,  31  Sup.  Ct. 
115,  holding  Federal  Supreme  Court  cannot  review  decree  enjoining 
ordinance  r^pilating  telephone  rates;  Dawson  v.  Columbia  Avenue  etc. 
XVI— 11 
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Trust  Co.,  197  U.  S.  182,  49  L.  Ed.  716,  25  Sap.  Ct.  420,  formal  repudia- 
tion by  city  of  contract  with  waterworks  company  and  its  refusal  to 
perform  obligations  cannot  give  Circuit  Court  jurisdiction  over  suit  as 
arising  under  Federal  Constitution;  St.  Paul  Gas  Light  Co.  v.  St.  Paul, 
181  U.  S.  148,  45  L.  Ed.  792,  21  Sup.  Ct.  577,  holding  ordinance  com- 
manding removal  of  gas  street  lamp-posts  which  are  no  longer  used, 
and  declaring  that  no  interest  will  thereafter  be  paid  to  gas  company 
on  account  of  such  posts,  does  not  impair  obligation  of  contract 
whereby  city  agreed  to  pay  interest  on  their  cost;  Geiger- Jones  Co.  v. 
Turner,  230  Fed.  246,  holding  void  "blue  sky  law"  of  State  of  Ohio; 
Iowa  Telephone  Co.  v.  City  of  Keokuk,  226  Fed.  89,  upholding  right 
of  telegraph  company  to  place  poles  on  highways;  Southern  Bell 
Tel.  &  Tel.  Co.  v.  City  of  Birmingham,  211  Fed.  711,  holding  city 
repealing  ordinance  fixing  telephone  rates  did  not  impair  any  con- 
tract rights;  Portland  Ry.  Light  etc.  Co.  v.  Portland,  201  Fed.  124, 
holding  Federal  court  may  review  validity  of  ordinance  passed  under 
legislative  authority;  San  Francisco  v.  United  Railroads,  190  Fed. 
510,  111  C.  C.  A.  339,  holding  city  might  construct  railroad  to  compete 
with  private  company;  Nelson  v.  City  of  Murfreesboro,  179  Fed. 
908,  holding  ordinance  passed  under  delegated  authority  is  subject  to 
Federal  review;  American  Tel.  &  Tel.  Co.  v.  Town  of  New  Decatur,  176 
Fed.  135,  139,  holding  city  might  compel  phone  company  to  remove 
poles;  Chicago  etc.  Ry.  Co.  v.  Ludwig,  156  Fed.  159,  holding  State  can- 
not revoke  charter  of  corporation  seeking  removal  of  cause;  City  of 
Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  155  Fed.  729,  12- Ann.  Gas. 
500,  84  C.  C.  A.  151,  holding  Federal  courts  cannot  pass  on  ordinance 
fixing  telephone  rates;  Farson  v.  Chicago,  138  Fed.  187,  invalidity  of 
ordinance  relating  to  licensing  of  chauffeurs,  because  city  not  authorized 
to  pass  same,  does  not  raise  Federal  question;  Mayor  etc.  of  Savannah 
V.  Hoist,  132  Fed.  903,  65  C.  C.  A.  449,  denying  Federal  jurisdiction 
over  suit  to  enjoin  enforcement  of  city  ordinance  invalid  under  State 
law;  Mercantile  Trust  etc.  Co.  v.  Collins  Park  etc.  Co.,  99  Fed.  815, 
holding  under  Georgia  Constitution,  prohibiting  legislature  from  au- 
thorizing construction  of  street  railroad  in  city  without  consent  of  cor- 
porate authorities,  ordinance  granting  franchise  is  law  of  the  State 
within  contract  clause  of  Federal  Constitution;  State  ex  rel.  Gill  v. 
Corum,  123  Tenn.  398,  131  S.  W.  862,  holding  county  might  rescind 
action  authorizing  issuance  of  bonds;  Walla  Walla  v.  Walla  Walla 
Water  Co.,  172  U.  S.  9,  43  L.  Ed.  846,  19  Sup.  Ct.  81,  granting  fran- 
chise by  municipality  to  water  company  is  contract  and  legislature  can- 
not impair  it;  Capital  City  Gas  Co.  v.  Des  Moines,  72  Fed.  824,  munici- 
pal ordinance  fixing  gas  rates  is  'Maw"  of  State;  Crystal  Springs  Land 
etc.  Co.  V.  Los  Angeles,  76  Fed.  154,  Federal  court  has  jurisdiction 
where  legislature  attempts  to  transfer  water  rights  belonging  to  an- 
other without  due  process  of  law;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86 
Fed.  183,  jurisdiction  of  Federal  courts  not  dependent  on  validity  of 
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daim;  Iron  Mountain  R.  R.  Co.  v.  Memphis,  96  Fed.  129,  37  C.  C.  A. 
410,  holding  resolution  of  municipality  adjudging  breach  of  railway 
contract  and  declaring  franchise  forfeited  is  law  of  State,  impairing 
obligation  of  contract;  dissenting  opinion  in  Freeport  Water  Co.  v. 
Freeport,  180  U.  S.  609,  45  L.  Ed.  692,  21  Sup.  Ct.  502,  majority  hold- 
ing contract  giving  water  company  right  to  charge  certain  rates  for 
thirty  years  without  interference  by  new  ordinances  ohanging  rates, 
not  authorized  by  Illinois  acts  of  April  9,  1872,  and  April  10,  1872 ; 
Savannah  etc.  Ry.  Co.  v.  Savannah,  198  U.  S.  396,  49  L.  Ed.  1099,  25 
Sup.  Ct.  690,  arguendo. 

Distinguished  in  Cleveland  v.  Cleveland  City  Ry.  Co.,  194  U.  S.  531, 
48  L  Ed.  1106,  24  Sup.  Ct.  756,  upholding  Federal  jurisdiction  over 
suit  to  enjoin  ordinance  reducing  street-car  fares,  where  city  defended 
on  ground  that  other  ordinances  asserted  as  contracts  did  not  deprive 
it  of  power  to  regulate  notes ;  Wilmington  City  Ry.  Co.  v.  Taylor,  198 
Fed.  181,  holding  Federal  courts  may  review  ordinance  requiring  street 
raiboads  to  sell  six  tickets  for  twenty-five  cents;  San  Francisco  Gas 
etc.  Co.  V.  San  Francisco,  189  Fed.  953,  holding  where  power  to  fix  gas 
rates  was  obtained  from  State,  Federal  courts  might  enjoin  rates  es- 
tablished; University  of  the  South  v.  Jetton,  155  Fed.  184,  holding  Fed- 
eral courts  have  jurisdiction  over  suit  to  restrain  collection  of  tax; 
American  Waterworks  etc.  Co.  v.  Home  Water  Co.,  115  Fed.  178,  up- 
holding Federal  jurisdiction  over  suit  to  restrain  enforcement  of  city  ' 
ordinances  on  ground  that  they  attempt  to  annul  franchise  granted  by 
prior  ordinance;  Southwest  Missouri  Light  Co.  v.  City  of  Joplin,  113 
Fed.  822,  holding  city  ordinance  passed  under  presumed  authority  from 
State,  providing  for  erection  of  its  own  lighting  system  in  competition 
with  private  company  in  violation  of  implied  terms  Of  contract  made 
by  prior  ordinance  granting  franchise  to  such  company,  is  law  impair- 
ing contract  obligations ;  Citizens '  St.  R.  R.  Co.  v.  City  Ry.  Co.,  56  Fed. 
751,  exercise,  by  council,  of  power  granted  by  legislature  to  grant 
street-ear  franchise,  when'  done  by  ordinance,  is  "law"  of  State; 
Southern  Pac.  Co.  v.  Board  of  R.  R.  Commrs.,  78  Fed.  254,  holding  re- 
served power  of  amending  corporation  charters  not  power  to  withdraw 
Federal  constitutional  guaranties;  dissenting  opinion  in  City  of  Mem- 
phis V.  Cumberland  Tel.  &  Tel.  Co.,  218  U.  S.  644,  54  L.  Ed.  1192,  31 
Sup.  Ct.  115,  majority  holding  Federal  Supreme  Court  cannot  review 
decree  enjoining  ordinance  regulating  telephone  rates. 

Municipal  ordinance  as  within  purview  of  clause  in  Federal  Con- 
stitution against  impairment  of  obligation  of  contracts.  Note, 
12  Ann.  Cas.  504,  505. 

Constitution  la  not  violated  by  law  empowering  city  to  own  gtm  works, 
althongb  contract  with  company  ia  nnUifled. 

Approved  in  Riverside  &  A.  R.  Co.  v.  City  of  Riverside,  118  Fed.  740, 
743,  upholding  Federal  jurisdiction  over  suit  to  enjoin  city  from  carry- 
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ing  into  effect  resolation  declaring  intention  to  discontinae  furnishing 
electric  power  to  complainant  under  contract;  Los  Angeles  City  Water 
Co.  y.  City  of  Los  Angeles,  103  Fed.  716,  upholding  Federal  jurisdiction 
over  suit  by  water  company  to  enjoin  municipal  ordinance  fixing  water 
rates  on  ground  of  impairment  of  contract,  though  contract  has  ex- 
pired, where  it  is  alleged  to  be  still  in  force;  Newburyport  Water 
Co.  V.  City  of  Newburyport,  103  Fed.  587,  588,  590,  holding  where 
legislative  franchise  to  erect  waterworks  to  supply  city  with  water 
is  not  exclusive,  subsequent  grant  to  city  oi  right  to  build  com- 
peting woi^  is  not  taking  of  corporation's  property  or  franchise 
without  due  process;  Capital  City  Gas  Ligbt  Co.  v.  Des  Moines, 
72  Fed.  836,  Federal  court  has  jurisdiction  over  suit  alleging 
gas  rates  fixed  by  municipality  are  unreasonable ;  Westerly  Water 
Works  V.  Westerly,  75  Fed.  192,  municipality  granting  to  corporation 
water  franchise  cannot  afterward  construct  waterworks;  Thomas  v. 
Grand  Junction,  13  Colo.  App.  88,  56  Pac.  668,  city  may  erect  water 
works,  though  private  corporation  previously  given  franehise;  State  v. 
Hiawatha,  53  Kan.  479,  36  Pac.  1120,  under  statutes  of  1889,  munici- 
pality in  Kansas  may  purchase  lighting  plants. 

Distinguished  in  Vicksburg  v.  Vicksburg  Waterworks  Co.,  202  U.  S. 
465,  50  L.  Ed.  1109,  26  Sup.  Ct.  660,  under  Mississippi  laws,  purchaser 
at  foreclosure  of  property  of  waterworks  acquires  exclusive  waterworks 
franchise  possessed  by  mortgagor,  which  cannot  be  impaired  by  legis- 
lative authority  to  construct  city  works. 

Power  of  municipality  to  construct  or  purchase  lighting  plant. 
Note,  Ann.  Gas.  1916B,  526. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  S  Ann.  Gas.  94. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.    Note,  50  L.  R.  A«  146. 

Corporation  accepting  grant  subject  to  reserved  power  to  revoke  is 
deemed  to  have  assented  to  reservation. 

Approved  in  People  v.  Cook,  148  U.  S.  411,  87  L.  Ed.  508,  13  Sup. 
Ct.  649,  upholding  tax  on  corporations  organized  under  statute  to  pur- 
chase foreclosed  railroad;  United  States  v.  Union  Pac.  Ry.  Co.,  160 
U.  S.  37,  40  L.  Ed.  832,  16  Sup.  Ct.  204,  reservation  to  alter  or 
amend  railroad  charter  not  affected  by  subsequent  contracts  made 
by  corporation;  Seattle  etc.  Ry.  Co.  v.  City  of  Seattle,  190  Fed. 
77,  and  Seattle  Electric  Co.  v.  Seattle  etc.  Ry.  Co.,  185  Fed.  371,  372, 
107  C.  C.  A.  421,  both  holding  Federal  courts  cannot  review  validity 
of  ordinance  revoking  street  railway  franchise;  Madera  Waterworks  v. 
City  of  Madera,  185  Fed.  294,  and  Madera  Waterworks  v.  City  of 
Madera,  228  U.  S.  456,  57  L.  Ed.  919,  33  Sup.  Ct.  571,  both  holding  city 
might  install  system  of  waterworks  in  competition  with  private  com- 
pany; Phoenix  Water  Co.  v.  City  of  Phoenix,  9  Ariz.  433,  84  Pac.  1096, 
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allowing  city  to  compete  with  private  water  company;  Clark  v.  City  of 
Ix>s  Angeles,  160  Cal.  39,  116  Pac.  726,  holding  city  might  compete  with 
private  lighting  company;  WUmington  City  Ry.  Co.  v.  Wilmington  & 
B.  S.  Ry.  Co.,  8  Del.  Ch.  498,  46  Atl.  17,  holding  city  could  revoke  fran- 
chise of  railroad  where  same  was  not  constructed  according  to  charter; 
Wilmington  City  Ry.  Co.  v.  Wilmington  &  B.  S.  Ry.  Co.,  8  Del.  Ch.  492, 
46  Atl.  15,  holding  one  street  railroad  cannot  restrain  competition  hy 
another;  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  257,  91 
N.  W.  1089,  holding  where  city  could  not  legally  grant  exclusive  right 
to  furnish  water  for  longer  period  than  twenty-five  years,  though  com- 
pany exercised  right  after  expiration  of  term,  city  could  collaterally 
attack  existence  of  company's  rights  in  injunction  suit;  Deposit  Bank 
of  Owensboro  v.  Daveiss  Co.,  102  Ky.  187,  39  S.  W.  1033,  upholding 
Ey.  Const.,  §  174,  changing  mode  of  taxation  of  banks  which  had  ac- 
cepted provisions  of  Hewitt  Act  of  1886;  Muskegon  Traction  etc.  Co. 
V.  City  of  Muskegon,  167  Mich.  340,  132  N.  W.  1064,  holding  city  could 
construct  lighting  works  to  compete  with  private  company;  State  v. 
West  End  Light  etc.  Co.,  246  Mo.  671,  152  S.  W.  81,  holding  city  might 
tax  use  of  streets  for  lighting  purposes;  Mitchell  v.  Tulsa  Water  etc. 
Co.,  21  Okl.  257,  259,  95  Pac.  966,  and  Washington-Oregon  Corp.  v.  City 
of  Chehalis,  202  Fed.  595,  both  holding  city  could  construct  waterworks 
to  compete  with  private  company;  Brummitt  v.  Ogden  Waterworks  Co., 
33  Utah,  299,  93  Pac.  833,  holding  city  might  grant  water  franchise  in 
consideration  of  furnishing  free  water  for  public  use ;  dissenting  opin- 
ion in  City  of  Owensboro  v.  Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  80, 
57  la.  Ed.  1399,  33  Sup.  Ct.  988,  majority  holding  city  cannot  revoke 
right  of  telephone  company  to  place  poles  on  street. 

Distin^ished  in  Pearsall  v.  Great  Northern  Ry.  Co.,  73  Fed.  943, 
statute  giving  railroad  right  to  consolidate  gives  vested  right  which 
cannot  be  impaired. 

Legislative  grant  ia  not  contract,  li  sabject  to  referred  power  to  revoke 
or  alter. 

Approved  in  Shaw  v.  Covington,  194  U.  S.  596,  597,  48  L.  Ed.  1132» 
1133,  24  Sup.  Ct.  754,  where  consolidated  corporation  subject  to  reser- 
vations at  time  of  consolidation,  exclusive  privileges  of  constituent  cor- 
porations cut  off;  Sunset  Tel.  &  Tel.  Co.  v.  City  of  Pomona,  164  Fed. 
577,  holding  legislature  may  revoke  right  of  phone  company  to  place 
poles  on  streets;  Public  Service  Gas  Co.  v.  Board  of  Public  Utility 
Commrs.,  84  N.  J.  L.  480,  87  Atl.  659,  holding  value  of  franchise  should 
not  be  considered  in  fignxing  return  on  property;  Noble  State  Bank  v. 
Haskell,  22  Okl.  68,  97  Pac.  599,  upholding  bank  guaranty  law  of  State 
of  Oklahoma;  Attorney  General  v.  Looker,  111  Mich.  505,  508,  69  N.  W. 
931,  932,  constitutional  power  to  amend  corporation  charters  permits 
cumulative  voting  of  shares;  North  Springs  Water  Co.  v.  Tacoma,  21 
Wash.  529,  530,  58  Pac.  777,  778,  municipality  may  erect  waterworks, 
though  council  has  granted  franchise  to  corporation. 
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Difitinguiched  in  Mercantile  Trust  etc.  Co.  v.  Columbus,  161  Fed.  144, 
holding  city  could  not  compete  with  water  company  owning  exclusive 
franchise. 

Pablic  grants  are  to  be  construed  strictly  in  favor  of  public. 
Approved  in  City  of  Columbus  v.  Mercantile  Trust  etc.  Co.,  218  U.  S. 
663,  54  L.  Ed.  1199,  31  Sup.  Ct.  105,  holding  city  may  rescind  contract 
with  water  company  where  it  fails  to  furnish  sufiScient  amount 
of  water;  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  37,  50  L.  Ed. 
860,  26  Sup.  Ct.  224,  municipality,  in  absence  of  special  stipulation  to 
contrary,  may  erect  its  own  waterworks;  Helena  Waterworks  Co.  v. 
Helena,  195  U.  S.  392,  49  L.  Ed.  250,  25  Sup.  Ct.  40,  after  five  years 
city  may  erect  own  waterworks  where  grant  to  corporation  not  exclu- 
sive; Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131  Fed.  901,  city  having 
no  power  to  grant  exclusive  franchise  may  later  construct  its  own 
waterworks;  San  Francisco  v.  McGovem,  28  Cal.  App.  511,  152  Pac. 
988,  holding  property  of  municipality  situated  in  another  county  is  not 
subject  to  taxation;  City  of  Colorado  Springs  v.  Pike's  Peak  Hydro- 
Elec.  Co.,  57  Colo.  188,  140  Pac.  928,  holding  city  could  compel  lighting 
company  to  furnish  electricity  to  light  streets;  City  of  Madison 
V.  Madison  Gas  etc.  Co.,  129  Wis.  265,  116  Am.  St.  "Rep.  944,  9  Ann. 
Cas.  819,  8  L.  R.  A.  (N.  8.)  529,  108  N.  W.  68,  holding  city  may  enjoin 
charging  of  excessive  rates;  Citizens'  Savings  Bank  v.  Owensboro,  173 
U.  S.  653,  43  L.  Ed.  846,  19  Sup.  Ct.  536,  grant  of  tax  exemption  for 
specified  time  does  not  preclude  exercise  of  power  to  amend;  Baltimore 
Trust  etc.  Co.  v.  Mayor  etc.  of  Baltimore,  64  Fed.  158,  Westerly  Water 
Works  Co.  V.  Westerly,  80  Fed.  622,  and  Thomas  v.  Grand  Junction,  13 
Colo.  App.  89,  56  Pac.  669,  all  following  rule;  Long  Island  Water- 
Supply  Co.  V.  Brooklyn,  166  U.  S.  696,  41  L.  Ed.  1169,  17  Sup.  Ct.  723, 
where  water  company  has  not  exclusive  rights,  property  may  be  ac- 
quired under  eminent  domain;  City  of  Superior  v.  Norton,  63  Fed.  359, 
12  C.  C.  A.  469,  construing  charter  relative  to  provision  as  to  municipal 
contracts. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  75. 

Miscellaneous.  Cited  in  City  of  Louisville  v.  Cumberland  Tel.  &  Tel. 
Co.,  155  Fed.  726,  727,  12  Ann.  Cas.  500,  84  C.  C.  A.  151,  in  opinion  of 
lower  court;  Blue  Ridge  Interurban  R.  Co.  v.  Gates,  164  N.  C.  171,  80 
S.  E.  400,  discussing  whether  proi>erty  sought  to  be  condemned  was 
already  being  used  for  public  purpose. 

146  U.  &  271-279,  86  L.  Ed.  969,  13  Sup.  Ct.  109,  IN  BE  OEOSa 

Section  845,  Laws  of  IMstrict  of  Columbia,  contemplates  postponement 
of  execution  only  where  accused  applies  for  writ  of  error. 

Approved  in  State  v.  Armstrong,  45  Or.  29,  74  Pac.  1026,  where  after 
day   fixed  for  execution   defendant   appealed   and  judgment   affirmed. 
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court  may  fix  new  day  for  execution  withont  resentence  or  issuing  new 
warrant. 

Distinguished  in  Commonwealtb  v.  Hill,  185  Pa.  St:  397,  39  Atl.  1058, 
escape  of  murderer  merely  delays  execution  of  sentence  as  execution  is 
no  part  of  judgment. 

Section    1040,    Revised    Statutes,    concerning    pogtponements,    applies 
only  to  caaee  whicb  are  appealable. 

Approved  in  In  re  Schneider,  148  U.  S.  162,  87  L.  Ed.  406,  13  Sup. 
Gt.  572,  following  rule;  Lambert  v.  Barrett,  159  U.  S.  663,  40  L.  Ed. 
297,  16  Sup.  Ct.  136,  no  appeal  lies  to  Federal  Supreme  Court  on 
ground  of  denial  of  due  process  of  law  where  questions  passed  upon  by 
State  courts  having  jurisdiction. 

146  XT.  8.  279-302,  36  L.  Ed.  972,  13  Sop.  Ot.  72,  WIUmrGTON  ETC.  B.  S. 
00.  V.  AIABSOOK. 

Exemption  from  taxation  is  never  presumed. 
Approved  in  New  York  v.  State  Board  of  Tax  Commrs.,  199  U.  S.  37, 
50  L.  Ed.  76,  25  Sup.  Ct.  715,  N.  Y.  Laws  1899,  c.  712,  imposing  special 
franchise  tax  does  not  impair  obligation  of  franchise  to  operate  street 
railroad  in  consideration  of  annual  percentage  of  earnings,  where  pay- 
ments not  declared  to  be  in  lieu  of  taxes;  Mobile  etc.  R.  R.  Co.  v.  Ten- 
nessee, 153  U.  S.  494,  38  L.  Ed.  796,  14  Sup.  Ct.  970,  Federal  court  has 
junsdietion  where  Tennessee  court  holds  void  provision  in  railroad 
charter  forbidding  tax  reducing  dividends  below  eight  per  cent;  Mc- 
Cullough  V.  Virginia,  172  U.  S.  121,  43  L.  Ed.  389,  19  Sup.  Ct.  141,  Fed- 
eral court  has  jurisdiction  where  State  court  gives  effect  to  subsequent 
statute  denying  right  to  pay  taxes  with  coupons;  Shock  v.  Sweet,  45 
Okl.  59,  65,  145  Pac.  390,  392,  and  Allen  v.  Trimmer,  45  Okl.  98,  144 
Pae.  800,  both  holding  lands  allotted  to  freedmen  of  Chickasaw  Nation 
are  subject  to  taxation  by  State  of  Oklahoma;  Oklahoma  City  v. 
Shields,  22  Okl.  294,  100  Pac.  572,  holding  railroad  can  be  held  liable 
for  paving  of  its  portion  of  right  of  way ;  dissenting  opinion  in  United 
Stetes  Trust  Co.  v.  Atlantic  etc.  R.  R.  Co.,  8  N.  M.  696,  47  Pac.  731, 
majority  holding  act  of  incorporation  of  railroad  containing  grant  of 
right  of  way  and  depot  grounds  and  exempting  right  of  way  from  taxa- 
tion exempts  also  buildings,  etc.;  Cornell  v.  Qreen,  163  U.  S.  81,  41 
L  Ed.  78, 16  Sup.  Ct.  971,  majority  holding  suit  by  grantee  to  set  aside 
foreclosure  where  grantor  not  made  party  individually  does  not  present 
Federal  question ;  Bacon  v.  Texas,  163  U.  S.  217,  41  L.  Ed.  136,  16  Sup. 
€t.  1027,  if  State  court  decision  gives  no  effect  to  subsequent  law  of 
State,  but  is  based  on  other  grounds,  no  Federal  question  as  to  impair* 
ment  of  contracts  is  made;  dissenting  opinion  in  Jackson  v.  Corpora- 
tion Commission,  130  N.  C.  425,  427,  42  S,  E.  137,  138,  majority  holding, 
under  Acts  1901,  c.  7,  corporation  commission  not  required  to  assess 
railroad  franchises  separately  from  tangible  property  before  1903;  dis- 
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senting  opinion  in  Citizens'  Bank  v.  Parker,  192  U.  S.  87,  48  L.  Ed.  357, 
24  Sap.  Ct.  186,  majority  holding  exemption  of  bank  charter  from  taxa- 
tion included  exen^ion  from  license  tax;  State  v.  Chicago  etc.  Ry.  Co., 
128  Wis.  504, 108  9.  W.  609,  aiigaendo. 

Bepeal  of  abeolnte  tax  exemptlan  invain  contraet^  and  State  decision 
Wliolding  it  is  reviewable. 

Approved  in  General  Oil  Co.  v.  Crain,  209  U.  S.  228,  52  L.  Sd.  764, 
28  Sap.  Ct.  475,  holding  United  States  Supreme  Court  can  review  State 
law  providing  for  inspection  of  oil ;  Board  of  Trustees  of  Whitman  Col- 
lege V.  Berryman,  156  Fed.  117,  holding  Federal  court  has  jurisdiction 
of  suit  by  educational  corporation  to  enjoin  collection  of  tax. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  527. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  48. 

Intention  to  relinqnish  taxing  power  if  never  presumed. 
Approved  in  Phoenix  Ins.  Co.  v.  Tennessee,  161  U.  S.  177,  40  L.  Ed. 
661,  16  Sup.  Ct.  472,  following  rule ;  People  v.  Cook,  148  U.  S.  409,  37 
L.  Ed.  503,  13  Sup.  Ct.  649,  corporation  formed  to  purchase  railroad  at 
foreclosure  sale  not  exempt  from  taxation  under  N.  Y.  Stats.  1886, 
c.  143 :  New  Mexico  v.  United  States  Trust  Co.,  172  U.  S.  186,  43  L.  Ed. 
412,  19  Sup.  Ct.  133,  14  Stat.  292,  294,  exempting  from  taxation  within 
territories  right  of  way  of  A.  &  P.  Company  also  exempts  land  and 
structures  thereon;  dissenting  opinion  in  State  v.  Cantwell,  142  N.  C. 
618,  9  Ann.  Gas.  141,  8  L.  B.  A.  (K.  S.)  498,  55  S.  E.  825,  majority  hold- 
ing exemption  from  jury  duty  extended  to  firemen  might  be  revoked  by- 
legislature. 

Exemption  of  main  line  of  railroad  does  not  include  brandies,  unleBs 
expressly  so  provided. 

Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  435, 
437,  438,  54  L.  Ed.  557,  558,  30  Sup.  Ct.  242,  holding  taxation  of  branch 
line  does  not  impair  charter  obligation;  Chicago  Union  Traction  Co.  v. 
Chicago,  199  111.  535,  65  N.  £.  466,  holding  corporation  organized  under 
general  incorporation  act  to  lease  and  operate  street  railroads  cannot 
claim  privil^e  of  exemption  from  rate  r^ulation  possessed  by  lessor; 
Phoenix  Ins.  Co.  v.  Tennessee,  161  U.  S.  181,  182,  40  L.  Ed.  663,  16  Sup. 
Ct.  473,  474,  following  rule;  Keokuk  etc.  R.  R.  Co.  v.  Missouri,  152 
U.  S.  312,  38  L.  Ed.  455,  14  Sup.  Ct.  596,  consolidation  of  Missouri 
company  with  Iowa  corporation  extinguishes  former,  and  exemptions 
of  first  from  taxation  do  not  pass  to  latter;  Adams  v.  Yazoo  etc.  R.  R. 
Co.,  77  Miss.  260,  24  South.  212,  holding  Act  of  1882,  p.  843,  §  5,  Miss. 
Stats.,  provides  for  consolidation  and  not  merger  of  corporations. 

Tax  exemption  can  be  construed  as  indnded  in  word  "privileges"  only 
where  legislature's  intent  i^n^arent. 
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Approved  in  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  259,  24  South. 
210,  following  rule:  Rochester  Ry.  Co.  v.  City  of  Rochester,  205  U.  S. 
251,  51  L.  Ed.  790,  27  Sup.  Ct.  469,  holding  street  railway  cannot  claim 
exemption  from  paving  obligations  enjoyed  by  its  successor. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  39,  99,  100,  104. 

Jndi^ment  ia  alMOlnte  bar  between  same  partiee  for  tamo  cause,  in  dlf- 
fcrant  case  only  as  to  points  decided. 

Approved  in  Bedford  etc.  Stone  Co.  v.  Oman,  134  Fed.  453,  follow- 
ing rule;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed.  165, 
mortgagee  not  bound  by  judgment  against  mortgagor  rendered  in  suit 
commenced  after  mortgage  given  and  to  which  he  was  not  party;  Union 
&  Planters'  etc.  Bank  v.  Memphis,  111  Fed.  570,  49  C.  C.  A.  455,  hold- 
ing where  by  State  law  judgment  was  only  conclusive  for  ideutical 
taxes  adjudicated,  State  judgment  construing  bank  charter  as  exempt 
from  taxation  is  not  res  adjudicata  as  to  claim  for  subsequent  taxes; 
Thayer  v.  Kansas  Loan  &  Trust  Co.,  100  Fed.  904,  holding  where,  in 
foreclosure  by  assignee  of  mortgage,  latter  filed  cross-bill  for  recovery 
of  pa3rments  made  for  taxes  and  insurance  upon  premises,  and  plain- 
tiff pleaded  mortgagee's  guaranty  to  protect  plaintiff  from  all  defects 
in  title,  judgment  on  cross-bill  in  favor  of  mortgagee  is  bar  to  subse- 
quent action  against  mortgagee  on  guaranty;  Bieber  v.  Fechheimer,  9 
App.  D.  C.  557,  holding  judgment  that  creditors  should  recover  claims 
from  assignee  was  not  final;  City  of  Newport  v.  Commonwealth.  106 
Ky.  445,  450,  46  L.  R.  A.  521.  628,  50  S.  W.  848,  51  S.  W.  434,  holding 
adjudication  upon  liability  for  taxes  for  one  year  no  bar  to  action  for 
taxes  for  subsequent  year,  where  its  adjudication  did  not  result  from 
contract  exemption;  Lawrence  v.  Steams,  79  Fed.  882,  and  St.  Joseph 
Union  Depot  Co.  v.  Chicago  etc;  Ry.  Co.,  89  Fed.  651,  32  C.  C.  A.  284, 
both  following  rule;  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed. 
990,  6  C.  C.  A.  661,  in  suit  for  infringement  against  branch  of  company 
manufacturing  infringing  device,  latter  defending  suit,  decree  conclu- 
sive as  to  validity  of  patent  against  company;  Willoughby  v.  North- 
eastern R.  R.  Co.,  52  S.  C.  175,  29  S.  E.  632,  issue  once  adjudicated 
cannot  be  again  litigated  between  same  parties  or  privies  in  suit  on 
same  or  different  cause  of  action;  Keokuk  etc.  R.  R.  Co.  v.  Missouri, 
162  U.  S.  315,  38  L.  Ed.  466,  14  Sup.  Ct.  597,  State  v.  Bank  of  Com- 
merce, 95  Tenn.  231,  31  S.  W.  996,  and  Union  &  Planters'  Bank  v. 
Memphis,  101  Tenn.  168,  46  S.  W.  561,  res  adjudicata  limited  to  taxes 
in  litigation  and  not  conclusive  as  to  taxes  subsequently  assessed. 

146  17.  8w  308-314,  36  L.  Ed.  981,  13  Snp.  Ot  84,  BXTTIiEB  ▼.  GOBELEY. 

Decision  of  commissioners  of  Alabama  claims  la  conclusiTe  of  amount^ 
but  not  of  party  entitled. 
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Approved  in  United  States  v.  Daleour,  203  U.  S.  422,  51  L.  Ed.  251, 
27  Sap.  Ct.  58,  holdii^  judges  of  Saperior  Court  of  West  Florida  could 
pass  on  land  claims;  Central  Pac.  R.  R.  Co.  v.  Nevada,  162  U.  S.  524, 
40  L.  Ed.  1061,  16  Sup.  Ct.  888,  since  passage  of  24  Stat.  143,  surveyed 
but  unpatented  lands  included  in  railroad  grant  taxable  in  State  where 
located. 

In  Maaiaclinaetta,  dalm  allowed  againtt  United  States  passes  under 
as8lgiim«nt  preivloiisly  made. 

Approved  in  National  Bank  of  Commerce  v.  Downie,  218  U.  S.  356, 
20  AnxL  Gas.  1116,  54  L.  Ed.  1069,  31  Sup.  Ct.  89,  refusing  to  allow 
assignment  of  unallowed  claims;  National  Bank  of  Commerce  v. 
Downie,  161  Fed.  842,  88  C.  C.  A.  657,  holding  unacknowledged  assign- 
ment was  of  no  effect;  Hager  v.  Swayne,  149  U.  S.  247,  S7  L.  Ed.  721» 
13  Sup.  Ct.  843,  stranger  purchasing  claim  for  excess  duties  paid  cannot 
sue  thereon;  Ball  v.  Halsell,  161  U.  S.  79,  40  L.  Ed.  624,  16  Sup.  Ct. 
555,  assignment  of  claim  against  United  States  is  void  unless  govern- 
ment assents;  Calder  v.  Henderson,  54  Fed.  806,  4  C.  C.  A.  584,  sugar 
bounty  claim  passes  to  syndic  under  insolvency  law  of  Louisiana,  and 
may  be  sold  on  execution ;  Forrest  v.  Price,  52  N.  J.  Eq.  23,  29  Atl.  218, 
holding,  where  Federal  government  restores  money  borrowed  by  its 
representative,  it  is  not  exempt  from  creditors ;  Milliken  v.  Barrow,  65 
Fed.  891,  where  person  mortgages  future  sugar  crop  and  assigns  future 
sugar  bounties,  when  bounties  paid,  mortgagor  has  right  over  assignor 
in  insolvency. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Gas.  1120. 

JnM&tvenej  laws  may  be  passed  by  State  in  abcence  of  Federal  law. 
Approved  in  United  States  v.  McCullagh,  221  Fed.  295,  holding  State 
has  exclusive  right  to  pass  laws  protecting  migratory  birds;  West  Vir- 
ginia V.  Adams  Express  Co.,  219  Fed.  800,  135  C.  C.  A.  464,  holding 
construction  placed  by  State  on  Webb-Kenyon  Act  is  not  binding  on 
Federal  courts;  In  re  Devlin,  180  Fed.  173,  holding  claims  of  State 
were  not  entitled  to  priority;  Elton  v.  O'Connor,  6  N.  D.  5,  6, 
33  L.  R.  A.  526,  68  N.  W.  85,  discharge  feature  of  insolvency  law  in- 
valid as  to  claims  existing  at  time  law  enacted;  dissenting  opinion  in 
State  V.  Miller,  66  W.  Va.  439,  441,  19  Ann.  Gas.  604,  66  S.  E.  524,  525, 
majority  refusing  to  allow  nonresident  dealer  to  take  orders  for  liquor 
in  State. 

Relation  of  bankrupt   law   to  insolvent  proceedings   under  State 
laws.    Note,  45  L.  B.  A.  188. 

State  law  need  not  be  re-enacted  on  repeal  of  national  bankrupt  law. 

Approved  in  Stellwagen  v.  Clum,  218  Fed.  736,  134  C.  C.  A.  408.  dis- 
cussing but  not  deciding  whether  Bankruptcy  Act  superseded  law  of 
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Ohio  regarding  assignments;  In  re  Yoke  Vitrified  Brick  Co.,  180  Fed. 
238,  holding  claims  for  wages  are  not  entitled  to  priority  over  liens; 
In  re  Jones,  151  Fed.  Ill,  holding  Bankruptcy  Act  follows  State  laws 
M  regards  priority  of  debts ;  Carling  v.  Seymour  Lumber  Co.,  113  Fed. 
488,  489,  51  C.  C.  A.  1,  holding  proceedings  under  Qeorgia  insolvency 
law,  providing  for  distribution  of  assets  of  insolvents,  are  void  after 
passage  of  Bankruptcy  Act ;  In  re  Worcester  County,  102  Fed.  816,  42 
C.  C.  A.  637,  holding,  under  Bankruptcy  Act  1898,  §§1,  64,  county  in 
Massachusetts  which  by  State  insolvency  laws  is  made  preferred  credi- 
tor of  insolvent  is  entitled  to  priority  as  to  claim  due  county  from  a 
bankrupt. 

Death  of  client  or  dissolution  of  corporation  as  terminating  rela^ 
tion  of  attorney  and  client.    Note,  Ann.  Cas.  1913A,  712. 

Miscellaneous.    Cited  in  Kobey  v.  Hoffman,  229  Fed.  488,  holding 

^^tiahility  of  note  is  determined  by  law  of  State  where  executed; 

^Haire  v.  Bums,  45  Colo.  442,  132  Am.  St.  Rep.  191,  25  L.  B.  A. 

^*  8.)  267,  101  Pac.  758,  refusing  to  allow  suit  in  another  State  on 

^tise  of  action  already  adjudicated. 

14617.  8.  314^324,  36  Ii.  Ed.  986,  13  8a|^  Ot  106,  HAUJNaBB  T.  DAVI& 

State  maj  paoi  law  proyiding  that  accnaed  maj  waive  Jury  trial  and 
«iMt  to  be  tried  by  court 

Approved  in  Frank  v.  Mangum,  237  U.  S.  340,  341,  59  L.  Ed.  985,  986, 
35  Sup.  Ct.  582,  holding  accused  may  waive  right  of  being  present  at 
rendering  of  verdict;   Mallett  v.  North   Carolina,  181  U.   S.  599,  45 
L  Ed.  1020,  21  Sup.  Ct.  734,  upholding  North  Carolina  act  of  March  6, 
1899,  allowing  appeal  to  State  from  court  of  one  district  but  not  from 
another  district  of  the  State,  in  case  of  the  grant  of  new  trial  to  an 
accused  person ;  State  v.  Tucker,  36  Or.  294,  61  Pac.  895 ,  Maxwell  v. 
Dow,  176  U.    S.  584,  44  L.   Ed.   598,   20   Sup.   Ct.   450,   and  Boiler 
V.  Nebraska,  176  U.  S.  86,  44  L.  Ed.  383v  20  Sup.  Ct.  288,  all  upholding 
prosecution  for  felony  by  information;  Belt  v.  United  States,  4  App. 
0.  C.  36,  discussing  whether  judgment  rendered  by  court  without  jury 
can  be  collaterally  attacked ;  Brown  v.  Epps,  91  Va.  738,  following  rule ; 
In  re  Belt,  159  U.  S.  99,  40  L.  Ed.  89,  15  Sup.  Ct.  988,  Federal  Supreme 
Conrt  will  not  review  decision  of  Supreme  Court,  District  of  Columbia, 
upholding  statute  authorizing  waiver  of  jury  trial  in  criminal  case; 
SUte  V,  Brett,  16  Mont.  367,  40  Pac.  876,  §  8,  art.  Ill,  Montana  Consti- 
tution, allowing  prosecution  by  information  without  preliminary  exam- 
ination, valid;  dissenting  opinion  in  Scranton  v.  Wheeler,  179  U.  S. 
180,  45  L.  Ed.  144,  21  Sup.  Ct.  64,  majority  holding  government  pier 
on  land  submerged  under  navigable  water,  title  to  which  is  owned  by 
riparian  owner,  when  erected  to  improve  navigable  water,  though  it 
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destroys  owner's  right  of  access  to  navigable  water,  does  not  entitle 
him  to  compensation. 

Waiver  of  jury  trial  in  criminal  cases.    Note,  1  Ann.  Gas.  598. 

Fifth  amendmesit  restricts  only  Federal  goremlnent. 
Approved  in  Twining  v.  New  Jersey,  211  U.  S.  100,  111,  58  L.  Ed. 
107,  111,  29  Sup.  Ct.  14,  holding  exemption  from  self-incrimination  is 
not  guarded  as  against  State  action;  Freeman  v.  United  States,  227 
Fed.  746,  holding  judge  in  criminal  case  cannot  be  substituted  during 
progress  of  trial;  Loeb  v.  Jennings,  133  Qa.  806,  18  Ann.  Gas.  376,  67 
S.  E.  106,  holding  one  not  entitled  to  jury  trial  for  violation  of  muni- 
cipal ordinance;  Busse  v.  Barr,  132  Iowa,  467,  109  N.  W.  922,  holding 
court  might  refuse  writ  of  habeas  corpus  where  right  of  appeal  exists 
to  correct  errors;  In  re  Briggs,  135  N.  C.  121,  47  S.  E.  404,  upholding 
Code,  §  1215,  providing  that  no  one  shall  be  excused  from  testifying  in 
gambling  prosecution,  but  pardoning  witness  so  testifying  for  any 
gambling  done  by  him;  State  v.  Gottlieb,  21  N.  D.  182,  129  N.  W.  461, 
upholding  law  requiring  no  preliminary  examination;  Ives  v.  South 
Buffalo  Ry.  Co.,  201  N.  Y.  300,  Ann.  Gas.  1912B,  156,  34  L.  B.  A. 
(N.  S.)  162,  94  N.  E.  442,  1  N.  C.  C.  A.  639,  upholding  Workmen's 
Compensation  Act  of  State  of  New  York;  Brown  v.  New  Jersey,  175 
U.  S.  174,  44  L.  Ed.  120.  20  Sup.  Ct.  78,  New  Jersey  statute  providing 
less  peremptory  challenges  where  jury  *' struck,"  valid;  Marchant  v. 
Pennsylvania  R.  R.  Co.,  153  U.  S.  388,  88  L.  Ed.  765,  14  Sup.  Ct.  897, 
party  having  fair  trial  under  general  State  law  not  deprived  of  prop- 
erty  without  due  process;  Lambert  v.  Barrett,  157  U.  S.  699,  39  L.  Bd. 
866,  15  Sup.  Ct.  723,  statute  permitting  Qovernor  to  grant  reprieve 
from  death  sentence  valid;  Eldridge  v.  Trezevant,  160  U.  S.  469,  40 
L.  Ed.  499,  16  Sup.  Ct.  349,  law  of  Louisiana  permitting  taking  of  land 
for  public  levee  without  compensation  on  ground  of  servitude  valid; 
Hodgson  V.  Vermont,  168  U.  S.  272,  42  L.  Ed.  464,  18  Sup.  Ct.  83,  **due 
process  of  law"  does  not  require  indictment  by  grand  jury;  Holden  v. 
Hardy,  169  U.  S.  385,  42  L.  Ed.  788,  18  Sup.  Ct.  385,  holding  Utah 
eight-hour  law  valid  police  regulation,  and  not  in  conflict  with  Four- 
teenth Amendment;  Ex  parte  Tyler,  107  Cal.  81,  40  Pac.  34,  attorney 
charged  with  unprofessional  conduct  under  Code  of  Civil  Procedure, 
§  287,  not  deprived  of  office  ' '  without  due  process  of  law ' ' ;  Dowdell, 
Petitioner,  169  Mass.  389,  61  Am.  St.  Eep.  292,  47  N.  E.  1034,  Massa- 
chusetts statutes  relating  to  commitment  of  insane  valid;  In  re  McKee, 
19  Utah,  241,  57  Pac.  26,  Fourteenth  Amendment  does  not  limit  State 
governments  to  any  particular  mode  of  criminal  procedure;  In  re  Max- 
well, 19  Utah,  501,  502,  57  Pac.  414,  §  10,  art.  I,  Utah  Constitution,  pro- 
viding for  eight  jurors  in  criminal  cases,  not  violation  of  Fourteenth 
Amendment. 

Due  process  of  law  in  commitment  of  insane  persons.    Note,  Ann. 
Gas.  19130,  325. 
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One  pleading  guilty  under  •tatota  providing  for  trial  by  court  in  anch 
CMe  if  not  deprived  of  rlghta. 

Approved  in  United  States  v.  Lair,  195  Fed.  52,  115  C.  C.  A.  49,  hold- 
ing plea  of  "nolo  contendere"  is  plea  of  guilty  to  every  essential  of 
offense  well  pleaded;  West  v.  Gammon,  98  Fed.  429,  39  C.  C.  A.  271, 
upholding  conviction  under  Rev.  Stats.,  §§  3279,  3281,  on  plea  of 
guilty;  People  v.  Chew  Lan  Ong,  141  Cal.  552,  75  Pac.  187,  upholding 
Penal  Code,  §  1192,  conferring  power  on  court  to  determine  degree  of 
erime  upon  plea  of  guilty. 

Right  to  sentence  accused  upon  plea  of  guilty.    Note,  35  L.  R.  A4 
(N.  8.)  1150. 

Miscellaneous.  Cited  in  Maroun  v.  Louisiana,  239  U.  S.  630,  60 
L.Bd.  476,  36  Sup.  Ct.  165,  dismissing  for  want  of  jurisdiction;  New- 
port V.  Commonwealth,  106  Ky.  434,  50  S.  W.  849,  erroneously. 

146  U.  g.  325-338,  86   I^  Ed.  991,  13  8np.  Ot  60,  BEK80K  V.  UNITED 
STATES. 

Atate  maj  cade  to  TTnited  Statea  Jurlfldiction  over  part  of  ita  territory. 

Approved  in  United  States  v.  Lewis,  111  Fed.  631,  following  rule; 
Battle  V.  United  States,  209  U.  S.  37,  52  L.  Sd.  672.  28  Sup.  Ct.  422, 
holding  murder  committed  on  land  ceded  for  postoffice  is  triable 
in  Federal  courts;  Steele  v.  Halligan,  229  Fed.  1016,  1017,  holding 
Federal  courts  had  jurisdiction  over  action  for  negligence  occuring  in 
United  States  penitentiary;  United  States  v.  Andem,  158  Fed.  1001, 
holding  United  States  has  jurisdiction  of  crime  committed  in  postoffice; 
United  States  v.  Battle,  154  Fed.  540,  holding  Federal  courts  had  juris- 
diction over  murder  committed  on  postoffice  property;  United  States 
V.  Tally,  140  Fed.  900,  denying  Federal  jurisdiction  over  homicide  com- 
mitted on  section  36,  which  was  used  as  part  of  Ft.  Missoula  Military 
Reservation;  Newcomb  v.  Rockport,  183  Mass.  78,  66  N.  E.  589,  holding 
town  having  provided  on  mainland  sufficient  school  facilities  for  all 
children  entitled  to  attend  public  schools  is  not  bound  to  build  school- 
honse  on  an  island  off  coast ;  State  v.  Morris,  76  N.  J.  L.  224,  68  Atl. 
1104,  holding  assault  and  battery  committed  on  military  reservation  is 
punishable  in  Federal  courts;  United  States  v.  Carter,  84  Fed.  624,  Cir- 
cuit Court  has  exclusive  jurisdiction  of  murder  committed  on  battle- 
ship while  in  dock. 

Distinguished  in  World's  Columbian  Exposition  v.  United  States,  56 
Fed.  671,  6  C.  C.  A.  58,  possession  of  Columbian  Exposition  grounds 
not  possession  of  United  States. 

Political  department  alone  determinat  use  to  wlildi  land  ceded  hy  State 
nay  be  put 

Approved  in  United  States  v.  Holt,  168  Fed.  145,  147,  holding  bound- 
anes  of  military  reservation  are  not  subject  of  judicial  scrutiny. 
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Distinguished  in  In  re  Kelly,  71  Fed.  552,  where  government  pur- 
chases land  from  State  and  jurisdiction  also  ceded,  exclusive  jurisdic- 
tion not  granted  where  purposes  of  act  do  not  require  it. 

United  States  baa  exduBlye  Jurladictioii  om  Fort  Leayenwortii  restf - 
▼atioii,  except  as  retained  toy  State. 

Approved  in  United  States  v.  Tucker,  122  Fed.  521,  upholding  ex- 
clusive Federal  jurisdiction  over  crime  committed  on  lock  No.  3,  on 
Green  River,  Kentucky;  Johnson  v.  United  States,  38  App.  D.  C.  357, 
holding  Federal  Penal  Code  did  not  repeal  Penal  Code  of  District  of 
Columbia;  In  re  Ladd,  74  Fed.  36,  Nebraska  cannot  restrict  jurisdiction 
of  United  States  over  land  ceded  to  government  without  its  consent. 

Jurisdiction  to  prosecute  crimes  committed  on  Federal  military 
reservation.    Note,  3  Ann.  Gas.  831. 

Objection  to  competency  on  ground  of  Interest  must  be  made  'before 
examlnatiog-ln-chief,  If  known. 

Approved  in  United  States  v.  Price,  163  Fed.  906,  holding  testimony 
given  at  hearing  before  grand  jury  may  be  put  in  evidence  at  trial; 
United  States  v.  Sims,  161  Fed.  1010,  holding  conviction  for  embezzle- 
ment will  not  disqualify  witness. 

Party  not  objecting  to  tastimonj  wlien  offered  cannot    afterward  be 
heard  to  allege  error. 

Approved  in  Farmers'  etc.  Nat.  Bank  v.  Greene,  74  Fed.  441,  20 
C.  C.  A.  500,  following  rule;  Porter  v.  Buckley,  147  Fed.  146,  78 
C.  C.  A.  138,  applying  rule  to  request  to  charge  jury  to  disregard  testi- 
mony relating  to  particular  subjects,  where  not  objected  to  when 
offered;  Price  v.  United  States,  14  App.  D.  C.  404,  holding  objection  to 
action  of  court  in  allowing  jury  to  view  premises  where  crime  was  com- 
mitted must  be  made  at  time  of  order. 


Witness*  testimony  cannot  be  objected  to  after  lie  luui  left  stand  and 
others  hare  testified. 

Approved  in  Ryan  v.  United  States,  216  Fed.  39,  132  C.  C.  A.  267, 
holding  objection  to  testimony  not  made  during  trial  will  not  be  con- 
sidered on  appeal. 

One  of  two  persons  Jointly  indicted  may,  after  seyerance,  testify  against 
other. 

Approved  in  Radin  v.  United  States,  189  Fed.  676,  111  C.  C.  A.  6, 
holding  testimony  given  by  co-conspirator  does  not  differ  from  that  of 
other  witnesses;  Grunberg  v.  United  States,  145  Fed.  86,  76  C.  C.  A. 
51,  taking  of  plea  of  gfuilty  of  number  of  defendants  jointly  indicted, 
in  open  court  and  in  presence  of  jury  panel  is  not  ground  for  reversal 
of  conviction  of  other  defendants;  Wong  Din  v.  United  States,  136 
Fed.  706,  68  C.  C.  A.  340,  applying  rule  in  prosecution  for  conspiracy 
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to  land  Chinese;  Williams  v.  State,  42  Fla.  207,  27  South.  899,  holding 
aeeompliee  jointly  indicted,  and  as  to  whom  judgment  is  pending,  can 
^^tiiy  against  codefendant  who  is  being  separately  tried;  People  v. 
Vm  Wormer,  175  N.  Y.  194,  67  N.  E.  301,  holding  one  jointly  indicted 
^th  other  defendants  on  trial  for  murder  is  competent  witness  for 
prosecution  against  them  where  he  is  not  on  trial  at  time,  though  in- 
dietment  against  him  is  still  pending;  State  v.  Kennedy,  85  S.  C.  152, 
67  S.  £.  155,  applying  rule  to  accessory  to  crime  of  homicide ;  dissent- 
uig:  opinion  in  Wolfson  v.  United  States,  102  Fed.  146,  41  C.  C.  A.  422, 
inajority  holding,  under  20  Stat.  30,  one  of  two  defendants  jointly  in- 
dicted and  tried  may,  at  his  own  request,  be  examined  as  a  witness  by 
the  government. 

Distinguished  in  Wolfson  v.  United  States,  101  Fed.  438,  439,  41 
y-  C.  ^.  422,  holding,  under  20  Stat.  30,  one  of  two  defendants  jointly 
iQdictefl  and  tried  may,  at  his  own  request,  be  examined  as  a  witness 
by  the  grovemment. 

Miscellaneous.  Cited  in  Brown  v.  United  States,  233  Fed.  359,  holding 
conviction  of  felony  in  State  court  does  not  disqualify  witness  in  Fed- 
eral cortrt. 

^^  ^1?-  Sa8-864,  36  I..  Ed.  996,  18  8np.  Ot.  79,  UNITED  STATES  v.  DUN- 

^o  Under  Oonflscation  Act  passed  only  life  estate. 

u^^^^'^^^  i»  Menger  v.  Carruthers,  3  Kan.  App.  82,  44  Pac.  1098, 

S   <^oiifiscated  property  of  offender  could  not  be  affected  by  quit- 

^towiee^i  executed  by  him;  Glenn  v.  Winstead,  116  N.  C.  458,  21  S.  E. 

ontV,         ^^"^  confiscated  distillery  does  not  pass  title  of  mortgagee  with- 

^^^^dge  of  illicit  business. 

iroil  u  .^T^'^^ination  of  conflscated  property  for  puMlc  use  operates  on  fee  as 


.  ^d  estate. 

ffl  sT^^^*^  ^"  Gasaway  v.  City  of  Seattle,  52  Wash.  450,  21  L.  R.  A. 
for  D      ?^^'  -^^  ^'^*  ^^'  holding  eondemnation  of  land  discharges  lien 
^f^^i'^i  taxes. 

i^l^^r^^%«nt*8  proclamation  In  1868,  extending  pardon  and  amnesty  en- 
.     ^-^^  to  sell  reversions. 

PPit>-^^^^  in  Menger  v.  Carruthers,  3  Kan.  App.  82,  44  Pac.  1098, 
.        ^^^  estate  of  offender  confiscated,  quitclaim  deed,  executed  be- 
*^^^Tal  of  disability,  is  voidable. 

^^^^^lunent  discharges  duty  to  owners  by  depositing  amount  awarded 

fj^^^ved  in  United  States  v.  Eisenbeis,  112  Fed.  199,  50  C.  C.  A. 

\l>8^tv^\^jjg  deposit  of  award  in  condemnation  proceedings  in  govern- 

tswiw*  Y^stry  gave  effect  to  State  judgment  rendered  in  favor  of  third 
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person  and  against  land  owner  to  recover  land;  Chicago  etc.  R.  Co.  v. 
Selders,  4  Kan.  App.  608,  44  Pac.  1016,  holding  amount  awarded  may 
bo  deposited  with  county  treasurer;  Armstrong  v.  Moore,  1  Kan.  App. 
460,  40  Pac.  838,  holding  assignee  of  mortgage  on  condemned  property 
can  only  recover  from  previous  owner  in  fee;  State  ex  rel.  Kafka  v. 
District  Court,  128  Minn.  438,  439,  161  N.  W.  146,  holding  lessee  of 
condemned  property  is  entitled  to  award  from  owner  in  fee. 

146  n.  S.  864-^65,  36  L.  Ed.  1002,  18  Bap.  Ot  261,  OHIOAOO  ETO.  KY.  OO. 
Y.  OSBOBNE. 

Certiorari  will  not  iMoe  to  Inrlng  up  record  ftom  oonrt  reveising  and  re- 
manding for  fnrtlier  proceedingB. 

Approved  in  City  of  Omaha  v.  Omaha  Water  Co.,  207  U.  S.  686,  62 
L.  Ed.  352,  28  Sup.  Ct.  262,  Perea  v.  Harrison,  196  U.  S.  623,  49  L.  Ed. 
349,  26  Sup.  Ct.  788,  and  Taylor  v.  Louisville  etc.  R.  R.  Co.,  172  U.  S. 
648,  43  L.  Ed.  1182,  19  Sup.  Ct.  887,  all  following  rule;  Interstate  Com. 
Commission  v.  Atchison  etc.  R.  R.  Co.,  149  U.  S.  265,  37  L.  Ed.  728,  13 
Sup.  Ct.  837,  no  appeal  lies  to  Suixreme  Court  from  decision  of  Inter- 
state Conunerce  Commission;  Parsons  v.  Chicago  etc.  Ry.  Co.,  167  U.  S. 
464,  42  L.  Ed.  234,  17  Sup.  Ct.  889,  arguendo. 

Distinguished  in  Forsyth  v.  Hammond,  166  U.  S.  614,  41  L.  Ed.  1098, 
17  Sup.  Ct.  668,  certiorari  to  Circuit  Court  of  Appeals  will  lie,  though 
no  final  decree  entered  where  State  and  Federal  courts  have  reached 
opposite  conclusions. 

146  U.  S.  356-367,  36  !■.  Ed.  1003,  13  Sup.  Oi.  186,  JOY  Y.  ADELBEBT  COI.- 
LEGE. 

Supreme  Court  will  not  review  Jndgimmt  of  Clrcnit  Ooort  rema&dlng 
cause  improperly  removed. 

Approved  in  Vaughan  v.  McArthur  Bros.  Co.,  227  Fed.  366,  holding 
where  party  delays  in  having  cause  remanded,  costs  are  properly  tax- 
able to  him;  Bender  v.  Pennsylvania  Co.,  148  U.  S.  602,  37  L.  Ed. 
537,  13  Sup.  Ct.  640,  order  overruling  motion  to  remand  case  to  State 
court  is  not  final  judgment;  Patten  v.  Cilley,  62  Fed.  497,  writ  of  error 
will  not  lie  from  dismissal  of  petition  for  removal  because  of  local 
prejudice. 

Miscellaneous.  Cited  in  Wabash  R.  R.  Co.  v.  Adelbert  College,  208 
U.  S.  46,  52  L.  Ed.  383,  28  Sup.  Ct.  182,  holding  dismissal  of  suit 
brought  by  certain  bondholders  is  not  bar  to  suit  by  others. 

146  U.  S.  357-^9,  36  It.  Ed.  1004,  13  Sup.  Ct.  281,  IK  RE  ENaLES. 

Supreme  Court  will  not  issue  writ  to  District  Court  to  restrain  proceed- 
ing under  limited  liability  act. 

Approved  in  State  ex  rel.  Mitchell  v.  Medler,  17  N.  M.  653,  Ann.  Caa. 
1915B,  1141,  131  Pac.  980,  holding  fact  that  complaint  does  not  state 
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eanse  of  action  will  not  warrant  issuance  of  writ  of  prohibition;  State 
ex  rel.  Smith  v.  Brown,  24  Okl.  442,  103  Pac.  765,  holding  prohibition 
will  not  issue  to  restrain  hearing  of  cause  on  account  of  bias  of  jud^e; 
dissenting  opinion  in  State  v.  Ross,  122  Mo.  476,  23  L.  R.  A.  544,  25 
S.  W.  958,  majority  holding  prohibition  is  proper  to  restrain  jurisdic- 
tion by  lower  court  over  subject  matter,  where  jurisdiction  already  ac- 
quired by  other  court. 

146  XT.  &  360-362,  86  L.  Ed.  1007,  13  Sup.  Ot.  127,  McMULLEN  ▼.  UNITED 
STATES. 

Term  "in  seMion**  In  aectlon  829,  relating  to  compensation,  meana  dayi 
that  eourt  is  open. 

Approved  in  United  States  v.  Nix,  189  U.  S.  203,  47  L.  Ed.  777,  23 
Sup.  Ct.  497,  holding  where  Federal  court  is  opened  for  business  by 
order  of  judge,  marshal  attending  is  entitled  to  compensation  therefor, 
whether  judge  be  present  or  not;  United  States  v.  Pitman,  147  U.  S. 
671,  37  L.  Ed.  326,  13  Sup.  Ct.  425,  marshals  entitled  to  per  diem  when 
attending,  under  sections  583,  584,  671,  2013,  Rev  Stats.;  United  States 
V.  Dietrich,  126  Fed.  660,  holding,  under  Rev.  Stats.,  §  1038,  Circuit 
Court  has  jurisdiction  to  proceed  with  cause  remitted  at  current  term. 

XTnlted  States  marshals  aze  not^  under  seettoii  829,  entitled  to  pay  per 
diem  unless  court  is  in  actual  session.  ' 

Approved  in  Campbell  v.  United  States,  66  Fed.  778,  13  C.  C.  A.  128, 
following  rule. 

Distinguished  in  United  States  v.  Hillyer,  58  Fed.  679,  7  C.  C.  A.  428, 
allowance  of  items  paid  by  order  of  court  not  reviewable  in  action 
against  marshal  to  recover  same. 

United  States  marshal's  aecount,  allowed  by  court,  may  be  reviewed  by 
Treasury  Department. 

Approved  in  United  States  v.  Nix,  189  U.  S.  206,  47  L.  Ed.  777,  23 
Sup.  Ct.  497,  holding  marshal's  account  may  be  impeached  for  error  of 
law. 

146  XT.  S.  363-370,  36  L.  Ed.  1008,  13  Snp.  Ot  128,  BAU.OCH  T.  HOOPBB. 

Not  cited. 

146   XT.  S.  370-387,  36    I..  Ed.  1011,  13  Sup.  Ot  136,  IJSWXS  T.  UNITED 
STATES. 

In  felony  cases  prisoner  cannot  walre  rigbt  to  be  personally  present 
dtzring  triaL 

Approved  in  Day  v.  Territory,  2  Okl.  411,  37  Pac.  806,  reaffirming 
rule;  Freeman  v.  United  States,  227  Fed.  748,  holding  judge  cannot  be 
substituted  during  progress  of  criminal  trial;  Sherrod  v.  State,  93  Miss. 
XVI— 12 
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780,  20  L.  B.  A.  (N.  S.)  500,  47  South.  556,  holding  counsel  cannot 
waive  right  of  accused  to  be  present  at  rendering  of  verdict;  Ward  v. 
Territoiy,  80  Okl.  13,  16,  56  Pac.  704,  705,  defendant  in  prosecution  for 
felony  need  not  be  present  on  hearing  of  motion  for  new  trial  or  in 
arrest  of  judgment;  Territory  v.  Day,  2  Okl.  411,  37  Pac.  806,  and  State 
V.  Mannion,  19  Utah,  511,  75  Am.  St.  Bep.  756,  45  L.  B.  A.  630,  57  Pac. 
543,  both  following  rule;  Nichols  v.  Territory,  3  Okl.  625,  41  Pac.  109, 
persons  jointly  accused  requesting  separate  trial  must  make  request 
before  work  of  impanelment  of  jury  begins;  Ward  v.  Territory,  8  Okl. 
13,  15^  56  Pac.  704,  705,  defendants'  presence  not  necessary  upon  hear- 
ing of  motion  for  new  trial;  Bell  v.  State,  32  Tex.  Cr.  440,  24  S.  W. 
419,  giving  of  evidence  during  defendant's  absence,  though  subse- 
quently withdrawn,  is  error;  dissenting  opinion  in  Diaz  v.  United 
States,  223  U.  S.  467,  Ann.  Oas.  1913C,  1138,  56  L.  Ed.  510,  32  Sup.  Ct. 
250,  majority  holding  accused  could  voluntarily  absent  himself  from 
trial;  dissenting  opinion  in  Davidson  v.  State,  108  Ark.  217,  Ann.  Gas. 
1915B,  436,  158  S.  W.  1112,  majority  holding  counsel  for  accused  could 
waive  his  right  to  be  present  at  rendering  of  verdict. 

Distinguished  in  Frank  v.  Mangum,  237  U.  S.  341,  59  L.  Ed.  986,  35 
Sup.  Ct.  582,  holding  prisoner  may  waive  right  of  being  present  during 
rendition  of  verdict;  Diaz  v.  United  States,  223  U.  S.  458,  Ann.  Gas. 
1913G,  1138,  56  L.  Ed.  506,  32  Sup.  Ct.  250,  holding  accused  may  volun- 
tarily absent  himself  from  trial;  May  v.  United  States,  l57  Fed.  15, 
16,  86  C.  C.  A.  575,  fact  that  accused  in  misdemeanor  case  deliberately 
left  courtroom  during  trial  is  not  ground  for  new  trial;  Falk  v.  United 
States,  15  App.  D.  C.  459,  holding  flight  of  accused  during  trial  will 
not  prevent  court  from  proceeding;  State  v.  Vanella,  40  Mont.  333,  337, 
20  Ann.  Gas.  398,  106  Pac.  366,  368,  holding  accused  may  waive  right 
of  being  present  at  taking  of  deposition. 

Waiver  of  person  accused  of  felony  of  right  to  be  present  during 
course  of  trial.    Note,  Ann.  Gas.  1913G,  1149. 

Becord  must  show  presence  in  person. 

Approved  in  Day  v.  Territory,  2  Okl.  413,  37  Pac.  806,  reaffirming 
rule;  Hyde  v.  Territory,  80  Okl.  65,  56  Pac.  850,  supplementing  case 
made  in  criminal  cause  by  transcript  of  such  parts  of  record  as  are 
omitted ;  Humphrey  v.  State,  3  Okl.  Cr.  507,  139  Am.  St.  Bep.  972,  106 
Pac.  979,  applying  principle  in  prosecution  for  manslaughter;  Territory 
V.  Day,  2  Okl.  413,  37  Pac.  807,  following  rule ;  Peters  v.  United  States, 
94  Fed.  138,  36  C.  C.  A.  105,  presumption  is  where  once  noted,  presence 
of  defendant  continues  during  day;  Hyde  v.  Territory,  8  Okl.  65,  56 
Pac.  850,  where  case  made  as  presented  does  not  embrace  all  material 
parts  of  record,  it  will  be  supplemented;  Van  Derzee  v.  United  States, 
59  Fed.  444,  arguendo. 

Distinguished  in  Pointer  v.  United  States,  151  U.  S.  405,  406, 
38  L..£d.  212,  213,  14  Sup.  Ct.  413,  414,  upon  facts. 
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Sacord  must  ihow  tliat  prisonttr  accnsad  of  felony  mm  proBont  when 
Jmy  wme  selected. 

Approved  in  United  States  v.  Davis,  103  Fed.  466,  holding,  after 
JQior  has  been  accepted  by  both  sides  and  has  taken  his  seat  in  the  box, 
09  may,  on  announcing  himself  as  feeling  disqualified  to  act  impar- 
^^y,  before  being  sworn,  be  directed  by  court  to  stand  aside;  Nichols 
^-  rerxitoiy,  3  Okl.  626,  41  Pac.  109,  request  for  severance  must  be 

Blade   before  impanelment  of  jury  begins. 

« 

^0d«rai  courts  generally  follow  State  practice  in  impaneling  Jury,  in 
ftbeence  or  statute. 

-Approved  in  United  States  v.  Davis,  103  Fed.  466,  holding,  after  juror 
flas  been  accepted  by  both  sides  and  has  taken  his  seat  in  the  box,  he 
^^7f  upon  announcing  himself  as  feeling  disqualified  to  act  impartiallyi 
before  being  sworn,  be  directed  by  the  court  to  stand  aside. 

^iteox^ei»B  right  of  challenge  is  e^Hntial  to  fairness  of  trial. 
approved  in  Pointer  v.  United  States,  161  U.  8.  408,  88  L.  Ed.  214^ 
14  Suj>.     ct.  414,  following  rule. 

^    A'lfcMence  of  statute  Federal  practice  in  impaneling  Jurors  must  he 
Mopte^i  -^^  secure  rights  of  accused. 

/PJ^^o^ed  in  Pointer  v.  United  States,  151  U.  S.  411,  38  L.  Ed,  215; 
14  Sap.  ^^  4^5^  ^^  g^  (,j^jy  ^  United  States,  164  U.  S.  147,  148,  88 
L.  Ed.   ^^1^  942,  14  Sup.  Ct.  1007,  1008,  both  following  rule. 


raxi.^^^  exception  to  method  of  choosing  Jury  covers  error  in  requiring 
l'™oiie«'    .^^  duOlenge  Jurors  not  before  him. 

Appi-OA^ed  in  Baggs  v.  Martin,  108  Fed.  34,  47  C.  C.  A.  175,  following 

r Id  "^^^^tcheon  V.  Hall  Capsule  Co.,  101  Fed.  548,  41  C.  C.  A.  494, 

^^^    general  exception  to  charge  as  whole  which  does  not  direct  at- 

^    ol  court  to  particular  portions  to  which  objection  is  made  raises 

no  qaeati^„  for  review. 

.  *****eni8hed  in  Browne  v.  United  States,  145  Fed.  7,  76  C.  C.  A.  31, 
^^^i:ial  prosecution  defendant  not  allowed,  prior  to  making  per- 
^^  challenges,  to  examine  on  voir  dire  entire  panel  from  which 
^^^a  caused  by  challenge  may  be  filled. 

^^3  Action  to  instruction  cannot  be  made  for  first  time  on  motion  for 

sew 


^^T^roved  in  Savage  v.  United  States,  213  Fed.  32,  130  C.  C.  A.  1, 

^^^^^  principle;  Hardesty  v.  United  States,  168  Fed.  26,  93  C.  C.  A. 

1  folding  charge  will  not  be  considered  where  no  exception  taken; 

^Tt^ne  V.  United  States,  164  Fed.  413,  86  C.  C.  A.  261,  holding  trial 

^^^  has  no  authority  to  extend  time  for  filing  objections;  Price  v. 

VJi^ted  States,  14  App.  D.  C.  404,  holding  objection  to  action  of  court 

va  allowing  jury  to  view  scene  of  crime  must  be  made  at  time  order  is 

made;  State  v.  Madden,  90  Kan.  739,  Ann.  Gas.  1915B,  800,  136  Pac. 
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328,  holding  application  for  severance  must  be  made  before  beginning 
of  trial;  People  v.  Thiede,  11  Utah,  281,  39  Pac.  847,  following  rule; 
Holder  v.  United  States,  150  U.  S.  92,  87  L.  Ed.  1010,  14  Sup.  Ct.  10, 
land  Masonic  Ben.  Assn.  v.  Lyman,  60  Fed.  500,  9  C.  C.  A.  104,  both 
holding  general  exception  to  all  instructions  is  insufficient|  when  part 
of  charge  correct. 

146  U.  &  387-476,  36  L.  Ed.  1018,  IS  Sup.  Ct.  110,  ILLINOIS  CENT.  B.  B. 
€0.  V.  ILUNOIB. 

States  are  admitted  to  Union  on  eqnal  footing  with  original  States. 
Approved  in  Mission  Rock  Co.  v.  United  States,  109  Fed.  767,  48 
C.  C.  A.  641,  holding  title  to  tide-lands  in  San  Francisco  Bay  passed  to 
California  on  its  admission  to  Union,  with  right  to  grant  right  to  use 
them ;  Deseret  Water  etc.  Co.  v.  State,  167  Cal.  160,  138  Pac.  987,  hold- 
ing State  lands  within  national  forest  might  be  condemned;  Coyle  v. 
Smith,  28  Okl.  152,  113  Pac.  9^7,  holding  Congress  cannot  pro- 
hibit State  from  removing  site  of  capitol. 

Effect  of  ordinance  of  1787  on  States  earved  out  of  Northwest 
Territoiy.    Note,  Ann.  Gas.  1915D,  946. 

Lake  boundary  of  Illinois  stated. 
Approved  in  United  States  v.  Peterson,  64  Fed.  147,  District  Court  in 
Wisconsin  has  no  jurisdiction  of  offense  within  jurisdiction  of  Michi- 
gan district. 

Ownerdilp  and  sorereignty  over  tide-lands  and  lands  under  Qraat  Lakes 
is  in  States. 

Approved  in  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  209 
U.  S.  451,  52  L.  Ed.  887,  28  Sup.  Ct.  579,  holding  United  States  could 
convey  title  to  unsurveyed  islands  in  St.  Mary's  River;  Mission  Rock 
Co.  V.  United  States,  109  Fed.  768,  48  C.  C.  A.  641,  holding  title  to  tide- 
lands  in  San  Francisco  Bay  passed  to  California  on  its  admission,  with 
right  to  grant  to  others  right  to  use  them;  State  v.  Mallory,  73  Ark. 
243,  67  L.  R.  A.  773,  83  S.  W.  957,  holding  void  act  of  1903,v  making 
it  unlawful  for  nonresidents  to  hunt  or  fish ;  Broward  v.  Mabry,  58  Fla. 
,409,  50  South.  830,  holding  riparian  owners  may  enjoin  sale  of  land 
under  navip^able  waters  of  lake;  Bass  v.  Ramos,  58  Fla.  168,  188  Anu 
St.  Rep.  105,  50  South.  948,  holding  private  parties  cannot  by  ejectment 
recover  title  to  lands  under  navigable  waters;  State  ex  rel.  Ellis  y. 
Gerbing,  66  Fla.  612,  22  L.  R.  A.  (N.  S.)  887,  47  South.  356,  holding 
State  cannot  grant  exclusive  right  to  oyster-beds  on  navigable  stream; 
Olds  V.  Commissioner  of  State  Land  Office,  150  Mich.  150,  112  N.  W. 
957,  holding  on  mandamus  to  compel  State  to  issue  patents  to  swamp- 
lands, State  might  show  same  to  be  submerged;  State  v.  Korrer,  127 
Minn.  66,  148  N.  W.  619,  holding  State  could  enjoin  removal  of  ore 
from  bed  of  lake;  Imperial  Irr.  Co.  v.  Jeyne,  104  Tex.  414,  Ann.  Gas. 
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1914B,  322,  138  S.  W.  586,  holding  legislature  may  grant  easements  for 
reservoirs  on  school   lands;   Independent  Tug  Line  v.  Lake   Superior 
Lnmber  etc.  Co.,  146  Wis.  124,  131  N.  W.  410,  holding  State  of  Wis- 
consin had  no  jurisdiction  over   towing  company  operating  on  Lake 
Superior;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S. 
481,  482,  47  L.  Ed.  1146,  23  Sup.  Ct.  660,  majority  holding  patent  to 
Indiana  under  swamp-land  act,  which  describes  lands  as  whole  of  frac- 
tional sections  enumerated  in  official  plat,  conveys  to  extent  of  full  sub- 
divisions land  under  navigable  waters  on  which  such  sections  border; 
Shively  v.  Bowlby,  152  U.  S.  46,  47,  88  L.  Ed.  848, 14  Sup.  Ct.  565,  dona- 
tion claim,  bounded  by  Columbia  River,  acquired  from  United  States 
while  Oregon  was  territory,  passes  no  title  to  lands  below  high  water 
as  against  grant  of  State  of  Oregon;  Sage  v.  Mayor,  154  N.  Y.  78,  61 
Am.  St.  Bep.  608,  88  L.  R.  A.  613,  47  N.  E.  1101,  title  to  made  land  in 
New  York  City  not  in  riparian  owner  but  in  city  for  public ;  Lewis  v. 
Portland,  25  Or.  160,  42  Am.  St.  Bep.  782,  22  L.  B.  A.  742,  35  Pac.  261, 
Oregon  may  dispose  of  tide-lands  free  from  easement  of  upland  owners ; 
Willow  River  Club  v.  Wade,  100  Wis.  114,  42  L.  B.  A.  829,  76  N.  W. 
281,  court  holding  though  title  to  bed  of  navigable  stream  in  riparian 
owner,  party  fishing  in  stream  not  trespasser;  Mendota  Club  v.  Ander- 
son, 101  Wis.  492,  78  N.  W.  189,  holding  tax  deed  void  as  to  lands  under 
lake  made  navigable  by  erection  of  dam;  Morris  v.  United  States,  174 
^-  S.  236,  48  L.  Ed.  960,  19  Sup.  Ct.  666,  by  resolution  of  February  16, 
1B39,  Congress  did  not  intend  to  subject  lands  beneath  Potomac  to  sale; 
Saunders  v.  New  York  etc.  R.  R.  Co.,  144  N.  Y.  85,  43  Am.  St.  Bep.  734, 
^  L.  R.  A.  882,  38  N.  E.  994,  holding  grant  of  lands  under  navigable 
Waters  to  railroad  for  track  conveys  all   title  of   State;   Bigelow   v, 
^ickerson,  76  Fed.  118,  80  L.  B.  A.  389.  17  C.  C.  A.  1,  Michigan  courts 
^^6  jurisdiction  of  suit  for  negligent  act  causing  death  where  act  oc- 
cnrred  within  State  lines,  though  on  Great  Lakes;  Rood  v.  Wallace,  109 
Towa,  8,  79  N.  W.  450,  and  Scranton  v.  Wheeler,  57  Fed.  811,  6  C.  C.  A. 
^<S5,  agendo. 

distinguished  in  Pacific  Gas-Imp.  Co.  v.  Ellert,  64  Fed.  436,  holding 

**iioriiia  can  dispose  of  its  tide-lands  free  from  easement  of  upland 

Wrier ;   dissenting  opinion  in  State  ex  rel.  Cates  v.  West  Tennessee  Land 

y^-y  127  Tenn.  652,  Ann.  Gas.  1914B,  1048,  158  S.  W.  767,  majority  hold- 

6   l^a.^^  two  to  seven  miles  wide  and  fifteen  miles  long,  with  average 

**^*^   of  seven  feet,  was  navigable. 

^itle  to  land  covered  by  tidal  and  other  navigable  waters.    Note, 
58  Am.  St.  Bep.  291,  293,  294,  295,  296. 

Relative  rights  of  the  State  and  of  riparian  owners  in  navigable 
\7aters.    Note,  127  Am.  St.  Bep.  44,  52. 

^teat  Lakes  are  Inland  seas  and  govemed  by  common  law  applieable  to 
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Approved  in  United  States  v.  Rodgers,  150  U.  S.  258,  87  L.  Ed.  1075, 
14  Snp.  Ct.  113  (dissenting  oi»nion  in  150  U.  S.  274,  37  L.  Ed.  1080,  14 
Sup.  Ct.  119),  majority  holding  Federal  courts  have  jurisdiction  over 
offense  committed  on  United  States  vessel  on  Canadian  side  of  Detroit 
River;  People  v.  Kirk,  162  111.  147,  53  Am.  St.  Bep.  281,  45  N.  E.  833, 
legislature  may  authorize  park  hoard  to  extend  houlevard  over  and  upon 
Lake  Michigan;  People  v.  Silherwood,  110  Mich.  107,  32  L.  R.  A.  696, 
67  N.  W.  1088,  law  setting  aside  submerged  lands  for  puhlic  shooting 
grounds,  valid. 

What  waters  are  navigahle.    Note,  126  Am.  8t.  Rep.  711. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  277. 

Bigbts  acquired  by  minoto  Oentral  Railroad  Oompanj,  to  lake  front 
uider  acta  herein  involTed,  stated. 

Distinguished  in  Chesapeake  etc.  R.  R.  Co.  v.  Walker,  100  Va.  84,  85, 
40  S.  E.  638,  639,  holding  canal  company  could  acquire  title  to  land  by 
accretion  where  it  had  previously  become  riparian  owner  through  con- 
demnation. 

Illinois  Central  did  not  acquire  ripariaa  right  to  reclaim  unlimited 
amount  of  land. 

Distinguished  in  Illinois  Cent.  R.  R.  Co.  v.  Chicago,  173  III.  488,  50 
N.  E.  1109,  §  3,  Act  of  1851,  incorporating  Illinois  Central,  does  not  give 
right  to  submerged  lands  in  Lake  Michigan  outside  right  of  way. 

Construction  of  pier  by  one  not  owner  of  aliore  lands  girea  no  riparian 
rights. 

Approved  in  Lewis  v.  Portland,  25  Or.  168,  42  Am.  St  Bep.  788,  22 
L.  R.  A.  744,  35  Pac.  263,  riparian  owners  building  wharves  in  navigable 
waters,  with  State's  permission,  acquire  vested  rights  in  such  properties. 

Only  actual  contact  of  land  with  water  givea  riparian  rights. 
Approved  in  Donovan-Hopka-Ninneman  Co.  v.  Hope  Lumber  Mfg.  Co., 
194  Fed.  649,  115  C.  C.  A.  1,  holding  upland  owner  may  convey  riparian 
right;  Irvin  v.  Crammond,  58  Ind.  App.  547,  108  N.  E.  542,  holding  one 
whose  land  is  bounded  by  street  running  along  water  cannot  claim 
alluvial  deposits;  Sherwin  v.  Bitzer,  97  Minn.  256,  106  N.  W.  1048, 
transfer  of  government  lot  abutting  on  lake  by  number  according  to  sur- 
vey conveys  accreted  lands;  Heiney  v.  Nolan,  75  N.  J.  L.  398,  67  Atl. 
1008,  holding  riparian  owner  may  improve  shore  land;  Cook  v.  Dabney, 
70  Or.  533,  139  Pac.  722,  holding  riparian  owner  may  set  aside  convey- 
ance of  tide-lands  where  it  interferes  with  his  rights ;  McLennan  v.  Pren- 
tice, 85  Wis.  444,  55  N.  W.  770,  where  deed  purports  to  convey  lands 
under  navigable  waters,  there  is  breach  of  covenants  of  seizin;  Priewe 
V.  Wisconsin  State  Land  etc.  Co.,  93  Wis.  550,  33  L.  R.  A.  652,  67  N.  W. 
922|  riparian  owner  along  whose  shore  line  land  uncovered  by  drainage 
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<^oes  not  loBe  riparian  rights;  Slattson  v.  Goodrich  Transp.  Co.,  94  Wis. 
^^1  69  N.  W.  992,  land  conveyed  by  metes  and  bounds  and  line  coinci- 
"*^t  with  low  water  conveys  to  low-water  mark. 


^«ot  ijajnred. 


•^Ipaxian  owner,  to  gain  access  to  water,  maj  wlyfff  oat  if  public  right 
I 


^Pproved  in  Weems  Steamboat  Co.  v.  People's  Steamboat  Co.,  214 
^5  3S6, 16  Ann.  Cafl.  1222,  68  L.  Ed.  1029,  29  Sup.  Ct  661,  and  Young 


1^       "^M.  of  Juneau,  4  Alaska,  381,  both  applying  principle ;  Sullivan  Tim- 
^/  ^o.    V.  City  of  Mobile,  110  Fed.  197,  holding  city  of  MobUe,  having 
jL^        ixnplied  license  to  riparian  owners  to  construct  wharves,  is  estopped 
The  g^^^^^^^^S  ehums  to  tide-lands  which  would  dispossess  such  licensee ; 
^m^^^^^l^en  Rod,  197  Fed.  834,  holding  owner  of  shore  land  and  steamboat 
g^/^^*^^  were  eotenants  of  wharf  constructed  between  them;  Dalton  v. 
^<»^^t:,  182  Fed.  571,  105  C.  C.  A.  99,  holding  railroad  right  of  way 
^i^  ^^lore  lands  cannot  cut  off  riparian  rights ;  Board  of  Park  Commrs. 
^^\.«^or,  133  Iowa,  462,  108  N.  W.  930,  holding  riparian  owners  cannot 
^^  out  land  into  navigable  stream;  Trustees  etc.  of  Town  of  Brook- 
liaven  v.  Smith,  188  N.  T.  99, 11  Ann.  Om.  1,  9  L.  R.  A.  (N.  S.)  326,  80 
N.  E.  666,  upholding  right  of  riparian  owner  to  build  pier;  St.  Louis 
etc.  Ry.  Co.  v.  St.  Louis  etc.  Stock  Yards,  120  Mo.  552,  25  S.  W.  401, 
applying  principle ;  Saunders  v.  New  York  etc.  R.  R.,  144  N.  Y.  87, 
43  Am  St  Rep.  7S7,  26  L.  R.  A.  883,  38  N.  E.  995,  holding  grant  of 
lands  under  navigable  waters  to  railroad  for  track  conveys  all  title  of 
State;  dissenting   opinion   in    Scranton   v.   Wheeler,    179   U.    S.   179, 
45  L.  Ed.  143,  21  Sup.  Ct.  63,  majority  holding  riparian  owner  not  en- 
titled to  compensation  because  government  pier  erected  on  submerged 
land,  owned  by  him  for  improvement  in  navigation,  destroys  his  access 
to  navigable  water. 

Distinguished  in  Cobb  v.  Commissioners  of  Lincoln  Park,  202  111.  435, 
^  N.  E.  8,  holding  riparian  owner  has  no  right  to  erect  wharf  on  sub- 
merged lands  which,  by  Laws  1895,  p.  282,  were  granted  by  State  to  Lin- 
coln Park  commissioners ;  Revell  v.  People,  177  111.  486,  487,  488,  489, 
69  Am.  St  R^.  267,  268,  269,  48  L.  R.  A.  795,  796,  52  N.  E.  1058,  1059, 
holding  erection  of  private  piers  in  Lake  Michigan  a  purpresture  and 
may  be  enjoined ;  dissenting  opinion  in  Trustees  etc.  of  Town  of  Brook- 
baven  v.  Smith,  188  N.  Y.  101,  11  Ann.  Gas.  1,  9  L.  R.  A.  (N.  S.)  326, 
80  N.  E.  675,  majority  upholding  right  of  riparian  owner  to  build  pier. 

Bight  of  riparian  owners  to  build  wharves  on  navigable  streams. 
Note,  36  Am.  St  Rep.  336. 

Right  of  access  of  riparian  owner  as  including  right  to  construct 
wharf  or  pier.    Note,  11  Ann.  Gas.  15. 

Right  to  erect  wharves.    Note,  40  L.  R.  A.  640,  642. 
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Right  to  extend  highway  into  navigable  water.    Note,  15  L.  R.  A. 
(N.  S.)  1170. 

State  holds  title  to  lands  under  navigable  waters  in  trust  for  public. 
Approved  in  Taylor  v.  Commonwealth,  102  Va.  767,  102  Am.  St.  Rep. 
865,  47  S.  E.  878,  following  rule;  Heim  v.  McCaU,  239  U.  S.  188,  60 
L.  Ed.  215,  36  Sup.  Ct.  82,  holding  State  can  provide  for  employment 
of  its  own  citizens  on  public  improvements;  Greenleaf -Johnson  Lumber 
Co.  V.  Garrison,  237  U.  S.  263,  69  L.  Ed.  946,  35  Sup.  Ct.  551,  holding 
Secretary  of  War  may  destroy  wharves  in  establishing  harbor  lines; 
Scott  V.  Lattig,  227  U.  S.  243,  44  L.  R.  A.  (N.  S.)  107,  57  L.  Ed.  496,  33 
Sup.  Ct.  242,  holding  island  on  Idaho  side  of  Snake  River  did  not  pass 
to  said  State  on  its  admission  to  Union;  Philadelphia  Co.  v.  Stimson, 
223  U.  S.  632,  56  L.  Ed.  582,  32  Sup.  Ct.  340,  holding  Congress  can  estab- 
lish harbor  lines  on  island  in  navigable  river;  United  States  v.  Mission 
Rock  Co.,  189  U.  S.  406,  47  L.  Ed.  870,  23  Sup.  Ct.  609,  holding  grantee 
from  California  to  submerged  landd  in  San  Francisco  Bay  had  good  title 
to  lands  granted  except  Mission  Rock;  Illinois  Cent.  R.  R.  Co.  v. 
Chicago,  176  U.  S.  659,  44  L.  Ed.  627,  20  Sup.  Ct.  514,  submerged  lands 
along  shore  of  Lake  Michigan  not  included  in  grant  to  Illinois  Central 
by  charter  authorizing  it  to  enter  upon  and  use  ''any  lands,  streams  and 
materials  of  every  kind*';  Garrison  v.  Greenleaf  Johnson  Lumber  Co., 
215  Fed.  578,  131  C.  C.  A.  644,  and  Greenleaf  Johuson  Lumber  Co.  v. 
United  States,  204  Fed.  496,  both  holding  United  States  may  change 
line  of  navigability  in  widening  channel  of  navigable  river;  United 
States  V.  Mackey,  214  Fed.  144,  holding  grant  of  land  by  United  States 
to  Creek  tribe  of  Indians  did  not  pass  title  to  bed  of  Arkansas  River; 
State  of  Kansas  v.  Meriwether,  182  Fed.  461,  106  C.  C.  A.  191,  holding 
land  flooded  by  shifting  of  river  inures  to  original  owner  after  river 
has  returned  to  its  old  bed;  Southern  Pac.  Co.  v.  Western  Pac.  Ry.  Co., 
144  Fed.  184,  193,  determining  title  to  Oakland  water  front;  State  v. 
Southern  Sand  etc.  Co.,  113  Aric  157,  167  S.  W.  856,  holding  State  may 
sell  sand  and  gravel  from  river-beds;  P^ple  v.  California  Fish  Co.,  166 
Cal.  584,  585,  138  Pac.  82,  83,  holding  State  may  regulate  fishing  on 
tide-lands;  People  v.  Southern  Pac.  R.  Co.,  166  Cal.  621,  622,  138  Pac. 
97,  holding  title  to  tide-lands  cannot  be  obtained  by  prescription ;  Fores- 
tier  V.  Johnson,  164  Cal.  30,  39,  127  Pac.  159,  162,  holding  State  may 
establish  harbor  lines;  City  of  Oakland  v.  Oakland  Water  Front  Co., 
162  Cal.  678,  124  Pac.  252,  holding  city  of  Oakland  could  not  grant  ex- 
clusive wharfage  privileges ;  Bolsa  Land  Co.  v.  Burdick,  151  Cal.  262,  12 
L.  R.  A.  (N.  S.)  275,  90  Pac.  535,  holding  State  may  convey  lands  cov- 
ered by  tide;  Heckman  v.  Swett,  4  Cal.  Unrep.  317,  33  Pac.  1101,  hold- 
ing riparian  owners  have  no  title  to  island  in  Eel  River;  Richards  v. 
New  York  etc.  R.  Co.,  77  Conn.  505,  69  L.  R.  A.  929,  60  Atl.  297,  where 
plaintifE  owned  land  fronting  on  cove  in  river,  his  riparian  rigrhts  in 
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river  limited  to  right  of  access  to  land  through  waters  of  cove;  Bliss  v. 
Ward,  198  111.  114,  64  N.  E.  707,  holding  neither  armory  nor  other  erec- 
tions eoald  be  placed  on  lands  of  Lake  Park ;  State  v.  Jones,  143  Iowa, 
404, 122  N.  W.  243,  holding  State  may  restrain  persons  from  draining 
waters  of  lake ;  Winters  v.  Myers,  92  Kan.  423,  425,  140  Pac.  1037,  hold- 
ing Stftte  of  Kansas  entitled  to  islands  formed  in  navigable  streams  since 
admission;  Saucier  v.  City  of  New  Orleans,  119  La.  187,  43  South.  1001, 
Holding  State  may  dedicate  tide-lands  for  public  park;  Home  for  Aged 
Women  v.  Commonwealth,  202  Mass.  432,  24  L.  B.  A.  (N.  8.)  79,  89  N.  E. 
128,  holding  riparian  owners  not  entitled  to  damages  where  line  of  navi- 
gation of  river  is  changed;  Loranger  v.  City  of  Flint,  185  Mich.  465,  152 
N.  W.  254,  holding  city  has  right  to  take  water  from  navigable  stream 
flowing  through  its  domain ;  Crawford  Co.  v.  Hathaway,  67  Neb.  351,  108 
Am.  St.  Bep.  668,  60  L.  B.  A.  889,  93  N.  W.  789,  determining  riparian 
owner^s  right  to  use  of  waters  of  stream;  People  v.  Crane,  214  N.  Y. 
^60,  161,  Ann.  Cas.  1915B.  1254,  108  N.  E.  429,  holding  municipality 
could  prohibit  employment  of  aliens  on  public  improvements ;  Woodcliff 
Co.  V,  New  Jersey  etc.  R.  R.  Co.,  72  N.  J.  L.  139,  60  Atl.  45,  interest  of 
person  in  State  grant  of  land  between  high  and  low  water  marks  is  sub- 
ject to  eminent  domain ;  Long  Sault  Develop  Co.  v.  Kennedy,  212  N.  T. 
10,  24,  Ann.  Cafl.  1915D,  56,  105  N.  E.  852,  857,  holding  State  of  New 
York  could  not  convey  control  over  navigable  river;   Mayor  etc.  of 
Jersey  City  v.  Hall,  79  N.  J.  L.  572,  Ann.  OaA.  1912A,  696,  76  Atl.  1062, 
holding  Jersey  city  had  power  of  regulation  over  basin;  Pacific  Milling 
etc.  Co.  V.  City  of  Portland,  65  Or.  391,  46  L.  B.  A.  (N.  S.)  363,  133  Pac. 
79,  holding  City  of  Portland  could  not  construct  wharves  so  as  to  inter- 
fere with  private  rights ;  Corvallis  etc.  R.  Co.  v.  Benson,  61  Or.  372,  373, 
121  Pac.  423,  holding  State  may  grant  right  of  way  over  tide-lands  to 
railroad;  Taylor  Sands  Fishing  Co.  v.  Benson,  56  Or.  159,  108  Pac.  127, 
holding  State  could  not  lease  accretions  to  tide-lands ;  State  ex  rel.  Lyon 
V.  Columbia  Water  Power  Co.,  90  S.  C.  574,  74  S.  E.  28,  holding  State 
may  regulate  public  canals ;  Hill  v.  Newell,  86  Wash.  231,  149  Pac.  952, 
holding  title  to  bed  of  dry  river  is  in  State;  State  v.  Sturtevant,  76 
Wash.  179,  138  Pac.  651,  holding  one  purchasing  shore  lands  takes  sub- 
ject to  right  of  municipality  to  change  harbor  lines ;  Palmer  v.  Peterson, 
56  Wash.  76,  105  Pac,  180,  upholding  right  of  State  to  convey  tide- 
lands;  Milwaukee  Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis. 
618,  Ann.  Can.  1915A,  1911,  L.  B.  A.  1915F,  744, 142  N.  W.  498,  holding 
legislature  could  provide  for  rates  to  be  charged  by  street  railway  com- 
pany; Pranzini  v.  Layland,  120  Wis.  82,  97  N.  W.  502,  riparian  owner 
on  navigable  stream  owns  to  high-water  mark,  and  as  incident  thereto 
he  owns  to  center  of  stream  where  stream  forms  State  boundary,  sub- 
ject to  rights  of  public ;  Illinois  Steel  Co.  v.  Bilot,  109  Wis.  427,  84 
^^  W.  857,  holding  on  admission  of  Wisconsin  it  took  in  trust  title  to 
lands  covered  by  high-water  mark;  Pewaukee  v.  Savoy,  103  Wis.  274, 
74  Am.  St  Bep.  860,  79  N.  W.  437,  foUowing  rule;  Scranton  v.  Wheeler, 
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57  Fed.  813,  6  C.  C.  A.  585,  patent  to  land  lying  upon  border  of  navi- 
gable river  conveys  no  title  to  land  under  stream;  People  v.  Kirk,  162 
III.  148,  53  Am.  St.  Rep.  282,  45  N.  E.  834,  legislature  may  authorize 
park  board  to  extend  boulevard  over  and  upon  Lake  Michigan ;  Re  veil  v. 
People,  177  111.  478,  69  Am.  St.  Rep.  261,  43  L.  R.  A.  798,  52  N.  E.  1055, 
erection  of  private  piers  in  Lake  Michigan  a  porpresture  and  may  be 
enjoined ;  Lake  Roland  Elev.  Ry.  Go.  v.  Mayor  etc.  of  Baltimore,  77  Md. 
374,  20  L.  R.  A.  131.  26  Atl.  514,  ordinance  authorizing  street  railway 
to  lay  double  tracks,  repealable  after  tracks  laid,  valid  if  public  safety 
demands  use  of  only  single  track ;  Coxe  v.  State,  144  N.  Y.  406,  39  N.  E. 
402,  grant  of  tide-lands  not  for  public  benefit  not  a  contract,  and  may 
be  revoked  by  State;  McLennan  v.  Prentice,  85  Wis.  445,  55  N.  W.  770, 
where  deed  purports  to  convey  lands  under  navigable  waters,  there  is 
breach  of  covenants  of  seizin;  dissenting  opinion  in  Oakland  v.  Oakland 
Water  Front  Co.,  118  Cal.  209,  213,  50  Pac.  295,  297,  majority  holding 
Oakland,  under  State  grant,  cannot  alienate  waterfront  to  private  citi- 
zen; United  States  v.  Debs,  64  Fed.  744,  arguendo. 

Nature  of  riparian  rights,  and  lands  to  which  they  attach.    Notes, 
Ann.  Gas.  1913E,  709;  9  Ann.  Oas.  1235,  1286. 

Ownership    of    riparian    owner    to    thread    of    stream.    Note,    23 
£.  R.  C.  190. 

State  can  grant  lands  under  navigable  waters  only  for  purpose  of  im- 
proving navigation. 

Approved  in  West  Chicago  St.  R.  R.  Co.  v.  Illinois,  201  U.  S.  524,  50 
L.  Ed.  852,  26  Sup.  Ct.  518,  street  railway  may  be  required  to  lower  or 
remove  its  tunnel  under  Chicago  River  which  since  its  construction  has 
become  menace  to  navigation  by  increased  size  of  vessels  on  river;  Illi- 
nois Cent.  R.  R.  Co,  v.  Chicago,  176  U.  S.  660,  44  L.  Ed.  627,  20  Sup.  Ct. 
514,  holding  submerged  lands  along  shore  of  Lake  Michigan  not  included 
in  grant  to  Illinois  Central  by  charter  authorizing  it  to  enter  upon  and 
use  ''any  lands,  streams  and  materials  of  eveiy  kind";  United  States 
V.  Lee  Wilson  &  Co.,  214  Fed.  648,  holding  United  States  could  lay  claim 
to  swamp-land  not  belonging  to  State ;  Western  Pac.  Ry.  Co.  v.  Southern 
Pac.  Co.,  151  Fed.  384,  392,  80  C.  C.  A.  606,  holding  city  of  Oakland 
could  not  grant  exclusive  right  in  perpetuity  of  constructing  wharves 
on  waterfront  of  town ;  Stockley  v.  Cissna,  119  Fed.  836,  56  C.  C.  A.  324, 
holding  grant  by  State  of  land  under  bed  of  Mississippi,  which  became 
dry  by  sudden  change  in  course  of  river,  is  void  as  not  being  vacant  land 
within  Tenn.  Acts  1847,  c.  20;  Sullivan  Timber  Co.  v.  City  of  Mobile, 
110  Fed.  194,  holding  city  of  Mobile,  having  given  license  to  riparian 
owner  to  construct  wharves,  is  estopped  from  asserting  claims  to  tide- 
lands  which  would  dispossess  such  licensee;  San  Francisco  Sav.  Union 
V.  R.  G.  R,  Petroleum  etc.  Co.,  144  Cal.  137,  103  Am.  St.  Rep.  72,  66 
L.  R.  A.  242.  77  Pac.  824,  littoral  proprietor  may  maintain  action  to 
abate  obstructions  placed  in  front  of  his  land  by  stranger  below  high- 
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vriter  mark;  Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  132  N.  C.  525, 
44  S.  E.  41,  holding  where  State  granted  riparian  owners  lot  in  harbor 
in  front  of  their  lands  between  high-water  mark  and  deep  water,  gran- 
tees took  only  easement  to  erect  wharves  and  got  no  title  to  bed  of  har- 
bor ;   City  of  Providence  v.  Comstock,  27  R.  I.  542,  65  Atl.  308,  title  to 
land  along  original  shore  of  non-navigable  river  in  which  tide  ebbs  and 
flows,  together  with  title  to  filled  land  between  snch  land  and  river  as  it 
no'W   exists,  does  not  give  owner  right  to  occupy  bed  as  against  State; 
Chisolni  V.  Caines,  67  Fed.  291,  South   Carolina  may  grant  marsh-lands 
along  streams  when  navigation  not  hindered  thereby;  dissenting  opinion 
in  Oakland  v.  Oakland  Water  Front  Co.,  118  Cal.  207,  50  Pac.  295.  ma- 
iority    holding  Oakland  has  no  power  under  State  grant  to  alienate 
waterfront  to  private  citizen;  State  v.  Black  River  Phosphate  Co.,  32 
Pla.  97, 103,  21  L.  R.  A.  194,  196,  13  South.  645,  647  (dissenting  opinion 
in  32  Fla.  131,  21  L.  R.  A.  204,  13  South.  655),  majority  holding  sections 
454,  465,  Rev.  Stats.  Fla.,  do  not  vest  fee  in  lands  below  high-water 
mark  of  navigable  streams  in  riparian  owners;  Hey  ward  v.  Farmers* 
Hin.  Co.,  42  S.  C.  157,  46  Am.  St.  Eep.  718.  28  L.  R.  A.  58, 19  S.  E.  973, 
grant  by  State  of  lands  under  navigable  water  does  not  estop  it  from 
•sserting  title  to  it  afterward. 

Wstinguished  in  Mobile  Transp.  Co.  v.  Mobile,  187  U.  S.  491,  47  L.  Ed. 

^%  23  Sup.  Ct.  175,  holding  Alabama  act  of  January  31,  1867,  convey- 

^^?  to  city  of  Mobile  shore  and  soil  under  Mobile  River,  does  not  impair 

'tested  rights  of  owners  of  grants  bordering  on  Mobile  River;  Lamprey 

^'  ^anz,   86  Minn.  322,  90  N.  W.  580,  upholding  grant  by  State  of  lands 

^uted     to  it  by  government  as  swamp-lands,  which  lands  were  not 

y  ^^<Jei-ed  and  were  useless  except  for  hunting ;  Illinois  Cent.  R.  R.  Co. 

jr^  r^^'^^STo,  173  111.  485,  50  N.  E.  1108,  section  3,  Act  of  1851,  incorporat- 

^    Ariac>is  Central,  does  not  give  right  to  submerged  land  in  Lake  Michi- 

*^*®*<3©  right  of  way. 

^'^^ity  of  legislative  grant  of  exclusive  control  over  navigable 
am.    Note,  Ann.  Gas.  1915D,  69. 

**^      ^     to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  R.  A. 
of  State  to  grant  tide-lands.    Note,  22  L.  R.  A.  (N.  S.)  338. 


'^»iinot  abdicate  any  trust  connected  with  public  property. 

Q^^^^^^^  in  Snouffer  v.  Cedar  Rapids  &  M.  City  Ry.  Co.,  118  Iowa, 

3\)D,  VJ       ^^»^  ^  ^   gg^  holding  where  city  ordinance  ordered  street  railway 

to  wiaf>-^^^  tracks  to  middle  of  street  to  ballasted  strip  elevated  from 

ftri^ev^^^    on  either  side,  it  could  later  repeal  ordinance  and  order 

tt^ss  lo-^j^ered  to  grade;  State  v.  Lake  St.  Clair  Fishing  etc.  Shooting 

C\tk>  ^^T  Mich.  594,  595,  596,  598,  87  N.  W.  123,  124,  holding  where 

ft^Wfi^-l^jj^  granted  to  State,  limitations  did  not  begin  to  run  in  favor 

Ql^Q-v^r^e  holder  until  date  of  their  survey;  Texas  etc.  Ry.  Co.  v.  Bow- 
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man,  97  Tex.  423,  79  S.  W.  298,  railroad  may  be  granted  right  of  way 
over  school  lands;  Rossmiller  v.  State,  114  Wis.  186,  91  Am.  St.  Bep. 
920,  89  N.  W.  844,  holding  void  Laws  1901,  c.  470,  prohibiting  taking  of 
ice  from  any  meandered  lake  except  on  payment  of  license  fee;  dissent- 
ing opinion  in  Louisville  &  Nashville  R.  R.  Co.  v.  Commonwealth,  108 
Ky.  649,  57  S.  W.  514,  majority  holding  railroad  may  charge  less  for 
hauling  coal  used  for  manufacturing  purposes  than  for  coal  used  for 
domestic  purposes;  St.  Anthony  Falls  Water  Power  Co.  v.  St.  Paul 
Water  Commrs.,  168  U.  S.  372,  42  L.  Ed.  506,  18  Sup.  Ct.  166,  grants  by 
Minnesota,  acts  of  February  26-27,  1856,  to  maintain  dams  on  Missis- 
sippi are  subject  to  right  of  public  to  use, waters;  dissenting  opinions  in 
Baltimore  Trust  etc.  Co.  v.  Mayor  etc.  of  Baltimore,  64  Fed.  163,  major- 
ity holding  municipalities  with  power  to  regulate  streets  may  make  irre- 
pealable  contracts  for  use  of  streets  for  public  conveniences;  Oakland 
V.  Oakland  Water-Front  Co.,  118  Cal.  210,  50  Pac.  296,  majority  hold- 
ing Oakland,  under  State  grant,  has  no  power  to  alienate  waterfront  to 
private  citizen ;  Reighard  v.  Flinn,  189  Pa.  St.  362,  43  L.  R.  A.  504,  42 
Atl.  25,  Pittsburg  cannot  lease  land  between  Duquesne  way  and  low- 
water  mark  of  river  under  State  statutes. 

Distinguished  in  McConnell  v.  Arkansas  Brick  Mfg.  Co.,  70  Ark.  580, 
591,  593,  69  S.  W.  563,  567,  568,  holding  contract  by  superintendent  and 
financial  agent  of  penitentiary,  approved  by  penitentiary  commissioners, 
to  furnish  convict  labor,  not  invalid  because  for  period  exceeding  terms 
of  such  officers;  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  434,  California 
may  dispose  of  tide-lands  free  froni  easement  of  upland  owners;  Payne 
V.  English,  101  Cal.  15,  35  Pac.  349,  location  of  street  mentioned  in  deed 
and  its  recognition  and  acceptance  as  such  makes  it  a  street. 

Begolation  of  use  of  lands  under  navlgaUe  waters  is  properly  subject  of 
police  power. 

Approved  in  Portland  v.  Montgomery,  38  Or.  224,  62  Pac.  758,  holding 
city  may  prohibit  establishment  of  wharf  beyond  certain  line  where 
such  line  is  within  line  fixed  by  War  Department;  Gratz  v.  Land  etc. 
Imp.  Co.,  82  Fed.  389,  40  L.  R.  A.  401,  27  C.  C.  A.  305,  deed  of  tenant 
in  common,  conveying  specified  number  of  acres,  valid,  and  conveys  pro- 
portionate interest  in  bed  of  river. 

Act  granting  lands  under  navigaUe  waters  to  Illinois  Centnil  Bail- 
road  Company  declared  void. 

Approved  in  Chicago  v.  Ward,  169  111.  411,  61  Am.  St.  Bep.  194,  381 
L.  R.  A.  857,  48  N.  E.  933,  Chicago  has  no  right  to  erect  buildings  in 
Lake  Front  Park. 

Chicago  has  same  riparian  rights   on   Lake   Michigan   aa   individual 
owner. 

Approved  in  Bliss  v.  Ward,  198  111.  109,  111,  64  N.  E.  705,  706,  hold- 
ing neither  armory  nor  other  erections  could  be  placed  on  lands  of  Lake 
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^ark;  Shirk  v.  Chicago,  195  111.  310,  63  N.  £.  198,  holding  Chicago  is 
^nei  of  fee  of  street  dedicated  to  and  accepted  by  town  prior  to  incor- 
poration of  city ;  United  States  v.  Illinois  Cent.  R.  R.  Co.,  154  U.  S.  234, 
^>  241,  242,  88  L.  Ed.  972,  978.  976,  14  Sup.  Ct.  1016,  1019,  United 
^^tes  has  no  control  over  streets  of  Fort  Dearborn  under  Illinois  stat- 

19^'  February,  1833;  Chicago  v.  Ward,  169  111.  416,  419,  61  Am.  St  Rep. 

^*  200,  38  L.  R.  A.  858,  859.  48  N.  £.  934,  936,  Chicago  has  nd  right  to 
^*  buildings  in  Lake  Front  Park. 

^^P^tinguished  in  Oakland  v.  Oakland  Water-Front  Co.,  118  Cal.  168, 
»  50  Pac.  279,  282,  Oakland,  under  State  grant,  had  no  power  to 
*^^t«  waterfront  to  private  citizen. 

'^^^peachment  of  act  of  legislature  by  reference  to  legislative  jour- 
nals.   Note,  9  Ann.  Gas.  683. 

"^^  ^^^ellaneous.    Cited  in  United  States  v.  Rio  Grande  Dam  &  Irr.  Co., 
^«  S.  424,  46  L.  Ed.  623,  22  Sup.  Ct.  431,  holding  where  record  does 
*^^\  Contain  evidence  of  material  character  without  which  final  decree 
l(Xpoii  record  cannot  be  rendered  without  injustice,  cause  will  be  re- 
manded with  leave  to  adduce  further  evidence;  Illinois  v.  Illinois  Cent. 
R.  R.  Co.,  184  U.  S.  78,  79,  87,  89,  46  L.  Ed.  441,  442,  446,  446,  22  Sup. 
Ct.  300,  301,  304,  discussing  history  of  litigation  and  explaining  deci- 
sion; Jaquith  v.  Alden,  118  Fed.  272,  55  C.  C.  A.  364,  holding  where 
record  fails  to  show  facts  essential  to  enable  to  decide  cause,  it  will 
reverse  and  remand  of  its  own  motion;  Williams  v.  City  of  Chicago,  247 
111.  241,  93  N.  E.  165,  holding  city  of  Chicago  may  charge  abutting  land 
owners  for  use  of  sidewalks ;  Shirk  v.  Chicago,  195  111.  300,  301,  63  N.  E. 
194, 195,  in  statement  of  facts ;  Board  of  Park  Commrs.  v.  Diamond  Ice 
Co.,  130  Iowa,  608,  105  N.  W.  205,  substitution  of  one  public  use  to  ex- 
clusion of  other  public  uses  is  not  invasion  of  right  of  property ;  Alston 
V.  Limehouse,  60  S.  C.  567,  39  S.  E.  191,  discussing  what  are  navigable 
waters. 

146  U.  8.  476-483,  86  L.  Ed.  1051,  IS  Bap.  Ot.  181,  DERBY  ▼.  THOBffPSON. 

Patent  will  not  iBsue  for  combination  of  old  elements  after  abandon- 
ment  of  only  new  element. 

Approved  in  Ventilated  Cushion  etc.  Co.  v.  D'Arcy,  232  Fed.  474, 
holding  prior  patents  showing  separate  elements  may  be  considered  in 
determining  anticipation. 

Claims  are  construed  stxictly  where  there  Is  doubt  as  to  norelty. 
Approved  in  Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  Co.,  194 
Fed.  133,  114  C.  C.  A.  204,  construing  Dulin  patent  for  paper-bag  ma- 
chine; Millett  V.  Allen,  27  App.  D.  C.  76,  refusing  to  sustain  Millet  and 
Reed  patent  for  steam  gauge;  Briggs  v.  Central  Ice  Co.,  54  Fed.  379, 
holding  Briggs'  improved  ice-planer  not  infringed;  R.  E.  Dietz  Co.  v. 
C.  T.  Ham  Mfg.  Co.,  58  Fed.  371,  holding  Betts'  improved  tubular  Ian- 
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tern,  being  mere  improvement  on  Higgins'  lantern,  not  infringed  by 
other;  Vincent  v.  Rigby,  68  Fed.  374,  holding  Vincent  patent  weather- 
strips not  infringed  by  Seville  patent ;  Parry  Mfg.  Co.  v.  Hitchcock  Mfg. 
|Co.,  58  Fed.  403,  holding  Robinson  improved  sulky  wagon  patent  not 
infringed;  Vulcan  Iron  Works  v.  Smith,  62  Fed.  449,  450,  10  C.  C.  A. 
493,  holding  Smith  patent  for  band-saw  mills  not  infringed;  Jensen  v. 
Norton,  64  Fed.  601,  12  C.  C.  A.  324,  following  rule  as  to  Gordon  patent 
for  crimping  cans ;  Lettelier  v.  Mann,  91  Fed.  913,  assumed  that  patentee 
knew  of  alleged  anticipatory  device  when  he  made  machine. 

146  n.  8.  483-499,  36  L.  Ed.  1064,  IS  Sap.  Ot  142,  OOMPANIA  BILBAINA 
DE  NAVE  GACION  Y.  SPANISH  AMEBIOAN  JAQWT  ETC.  00. 

Owner  building  oil-tanks  under  Invalid  charter  cannot  recover  either 
cost  thereof  or  rent  of  vessel. 

Approved  in  Freights  of  The  Kate,  63  Fed.  723,  where  charter  gave 
ship  owner  lien  on  cargoes  for  rent,  damages  for  less  profitable  employ- 
ment during  remainder  of  charter  not  recoverable  where  ship  with- 
drawn through  owner's  insolvency. 

Charter-party  is  nullity  as  to  all  clauses  if  tbere  is  any  clause  to  which 
parties  have  not  agreed. 

Approved  in  Starr  v.  Galgate  Ship  Co.,  68  Fed.  241,  15  C.  C.  A.  366, 
following  rule;  Young's  Market  Co.  v.  Pioneer  Produce  Co.,  192  Fed. 
824,  113  C.  C.  A.  146,  applied  where  broker  in  selling  eggs  provided  for 
chilling  at  fixed  temperature;  Adler  v.  Galbraith,  Bacon  &  Co.,  156  Fed. 
262,  applied  where  parties  did  not  agree  on  time  for  delivery  of  vessel; 
Bowen  v.  Hart,  101  Fed.  381,  41  C.  C.  A.  390,  holding  where  one  engaged 
in  looking  up  lands  owned  by  another  wrote  to  owner  proposing  that  he 
get  for  services  one-half  of  lands  or  one-third  and  his  expenses,  offer 
not  accepted  where  owner  answered  to  go  ahead  and  after  work  finished 
satisfactory  settlement  would  be  made;  Cincinnati  Equipment  Co.  v.  Big 
Muddy  River  Consolidated  Coal  Co.,  168  Ky.  255,  164  S.  W.  797,  holding 
vendor  of  coal  cars  could  not  substitute  party  from  which  same  were  to 
be  purchased;  Monahan  v.  Allen,  47  Mont.  83,  130  Pac.  771,  holding 
agreement  for  sale  of  land  is  not  completed  until  terms  of  security  are 
agreed  upon. 

Delivery   of   vessel  by   owner  waives   objections  previously  made  to 
clauses  in  charter-party. 

Approved  in  Ronalds  v.  Leiter,  109  Fed.  908,  48  C.  C.  A.  708,  holding 
where  vessel  warranted  seaworthy  broke  down  from  unseaworthiness  and 
charterer  abandoned  her  for  charter  purposes  and  returned  her  to  home 
port  and  repaired  her,  charterer  not  liable  for  hire  after  breakdown. 

Termination  of  ship  owner's  liability  from  charter-party  or  bill  of 
lading.    Note,  24  E.  B.  0.  358. 
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iM  U.  &  499-513,  36  L.  Ed.  1059»  IS  Sop.  Ct  148,  SCOTT  Y.  ABMSTBONG. 

Title  to  national  bank's  assets  vests  In  receivor  aftec.  closed  by  exam- 
^er  and  dissolved  hj  court. 

Approved  in  Fish  v.  Olin,  76  Vt.  124, 126,  56  Atl.  533,  534,  receiver  of 
optional  bank  may  sue  at  law  in  own  name  in  State  court. 
I>istinguished  in  Merrill  v.  First  Nat.  Bank,  75  Fed.  152,  21  C.  C.  A. 
^^9    creditor  of  insolvent  national  bank  may  prove  all  claims  held  by 
"Jill  "wlthont  reference  to  security. 

Receiver  of  national  bsnk  is  mere  trustee  for  creditoxs^  and  takes  assets 
•abject  to  eqnltifls. 

;^Pl>xx)ved  in  In  re  M.  E.  Dunn  &  Co.,  193  Fed.  215,  holding  trust  funds 
Qusa.f»p^x>opriated  by  bankrupt  may  be  recovered  by  his  receiver;  Lyons  v. 
yftst^v^ater,  173  Fed.  114,  holding  one  giving  note  to  bank  without  con- 
sidex-^t;ion  could  not  be  held  liable  on  same  by  receiver  of  bank;  I^ease 
^-  ^a^irschall,  106  Fed.  763,  holding  any  loss  which  receiver  of  national 
*^*c  ^xziay  sustain  by  investments,  in  endeavoring  to  save  debts  of  bank, 
^^Hot  be  made  subject  of  additional  assessment ;  Auten  v.  City  Electric 
*    -^y.  Co.,  104  Fed.  400,  holding  corporation  receivers  are  subject  to 
.^^^ims  or  defenses  which  could  have  been  asserted  against  the  corpo- 
^  *^«i  ;  Withrow  Lumber  Co.  v.  Glasgow  Invest.  Co.,  101  Fed.  867,  42 
/jj^-    A.  61,  holding  appointment  of  receiver  for  property  upon  which 
^^^ /^^^igs  are  being  erected  under  contract  with  owner  does  not  relieve 
Ij^^^^tctor  from  necessity  of  complying  with  requirements  of  mechanic's 
^  ^^w;  Cobe  v.  Hackney,  83  Kan.  313,  111  Pac.  461,  holding  receiver 
^^3fe^  transfer  notes  given  by  stockholder  in  payment  of  statutory  lia- 
\a\\V7;  Lawson  v.  Warren,  34  Okl.  102,  Ann.  Gas.  1914C,  139,  42  L.  B.  A. 
(1^.  S.)  183,  124  Pac.  49,  holding  receiver  must  recognize  priorities  of 
iho8«  having  claims  against  insolvent;  Fisher  v.  Simons,  64  Fed.  313, 
12  C.  C.  A.  125,  applying  principle ;  Fourth  St.  Bank  v.  Yardley,  165 
U.  S.  653,  41  L.  Ed.  865,  17  Sup.  Ct.  443,  where  money  loaned  on  repre- 
sentations as  to  deposits  in  other  bank,  assignee  estopped  from  denying 
that  check  given  in  payment  is  not  drawn  on  particular  fund ;  Chemical 
Nat.  Bank  v.  Armstrong,  69  Fed.  375,  28  L.  R.  A.  234,  8  C.  C.  A.  155, 
creditors  of  insolvent  bank  need  not  allow  credit  for  collections  after  in- 
solvency from  collateral  held  by  them;  Thompson  v.  German  Ins.  Co., 
'6  Fed.  894,  receiver  may  invoke  statute  of  limitations  in  equitable  suit 
against  creditors;   Stapylton  v.   Cie  Des  Phosphates,  88  Fed.  54,  31 
^'  C.  A.  383,  person  depositing  draft  in  bank  where  deposit  overdrawn 
entitled,  after  suspension,  to  proceeds,  less  amount  due  bank;  Wilming- 
ton V.  Ricaud,  90  Fed.  216,  32  C.  C.  A.  680,  erroneous  listing  of  bank 
stock  for  taxation  by  cashier  does  not  estop  receiver,  subsequently  ap- 
pointed, from  setting  up  mistake  before  payment  of  tax;  Central  Appa- 
lachian Co.  V.  Buchanan,  90  Fed.  460,  33  C.  C.  A.  598,  appointment  of 
i^ceiver  does  not  affect  right  of  equitable  setoff  growing  out  of  breach 
of  covenant. 
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Distinguished  in  Atwater  v.  Stromberg,  75  Minn.  278,  77  N.  W.  964, 
holding,  in  action  by  national  bank  receiver  on  note,  after  bank  becomes 
insolvent  and  rights  of  creditors  vested,  defendant  cannot  set  up  secret 
agreement  with  bank  president  that  he  was  to  have  option  of  surrender- 
ing stock  for  which  note  issued  when  note  matured,  and  having  it 
returned. 

Deposit  in  one  bank  to  credit  of  another  is  doe,  for  pnrpoae  of  wai% 
on  closing  of  former  by  examiner. 

Approved  in  Stadler  v.  First  Nat.  Bank,  22  Mont.  216,  74  Am.  St. 
Rep.  597,  56  Pac.  119,  insolvency  of  bank  where  debtor  has  unmatured 
certificates  of  deposit  does  not  give  right  of  setoff. 

Eqnity  will  allow  fetolT  wliere  mutual  obligations  arose  from  samsr 
transaction  and  one  par^  is  Insolvent. 

Approved  in  Hanover  Nat.  Bank  v.  Suddath,  215  U.  S.  125,  54  L.  Ed. 
122^  30  Sup.  Ct.  58,  holding  setoff  will  not  be  allowed  for  overpayment 
of  draft  where  notes  are  given  for  security;  Williams  v.  Rose,  218  Fed. 
901,  holding  depositor  may  set  off  amount  of  deposit  in  suit  on  note; 
United  Transp.  etc.  Co.  v.  New  York  etc.  Transp.  Line,  180  Fed.  904, 
holding  cross-libel  is  allowed  in  admiralty  only  where  it  arises  out  of 
same  transaction;  Hutchinson  v.  Le  Roy,  113  Fed.  204,  51  C.  C.  A.  159, 
holding  equitable  setoff  permitted  in  bankruptcy  proceedings;  In  re 
Meyer,  106  Fed.  831,  holding  where  bankrupt's  assignee  disallowed 
claim  for  accommodation  notes  which  had  been  paid  by  party  who  had 
given  them,  such  party  could  not  follow  proceeds  of  moneys  which  it 
had  paid  on  its  own  debt  to  bankrupt  in  hands  of  trustee;  Oates  v. 
Smith,  176  Ala.  46,  57  South.  440,  refusing  to  set  off  claim  arising  sub- 
sequent to  insolvency;  Renfroe  v.  Tarbrough,  144  Ala.  496,  39  South. 
661,  where  bank  deposit  attached  and  afterward,  without  knowledge  of 
assignment  for  creditors  by  debtor,  creditor  arranged  with  bank  to 
check  on  faith  of  attachment  and  bank  made  assignment  for  creditors, 
set  off  debtor's  assignees,  sold  deposit  to  attaching  creditor,  latter  could 
set  off  deposit  against  amounts  received  from  bank;  Ljppitt  v.  Thames 
Loan  etc.  Co.,  88  Conn.  195,  90  Atl.  373,  holding  deposit  in  trust  depart- 
ment of  bank  may  be  set  off  against  loan  from  commercial  department ; 
Robinson  v.  Aird,  43  Fla.  40,  29  South.  636,  where  party  owes  note  to 
bank  and  has  deposit  there,  and  after  insolvency  of  bank,  officials  credit 
his  deposit  on  note,  in  suit  on  note  by  receiver,  credit  may  be  pleaded  as 
payment;  Jump  v.  Leon,  192  Mass.  515,  116  Am.  St.  Rep.  265,  78  N.  E. 
533,  holding  claim  arising  after  commencement  of  suit  is  not  available 
as  setoff;  Aimee  Realty  Co.  v.  Haller,  128. Mo.  App.  73,  106  S.  W.  590, 
holding  separate  suits  to  enforce  mechanics'  liens  may  be  prevented 
where  owner  claims  set  off;  Schaberg  v.  McDonald,  60  Neb.  502, 
83  N.  W.  740,  holding  satisfaction  of  judgment  obtained  by  national  bank 
receiver  in  suit  to  collect  assessments  satisfies  the  obligation,  regardless 
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0^  the  disposition  made  of  the  proceeds  of  assessment  by  receiver; 

Partis  V.  Davidson,  215  N.  Y.  399,  109  N.  E.  482,  holding  indorser  of 

^^^,  in  order  to  set  oft  deposit,  must  show  he  had  no  recourse  against 

^«W;  Carnegie  Trust  Co.  v.  First  Nat.  Bank,  213  N.  Y.  304,  107  N.  E. 

"H  holding  bank  cannot  set  off  deposit  after  having  certified  check; 

^Qiiding  &  Engineering  Co.  ,v.  Northern  Bank,  206  N.  Y.  403,  99  N.  E. 

Z^y  holding  right  exists  in  favor  of  accommodation  maker  of  note; 

^^k  V.  Mercantile  Nat.  Bank,  182  N.  Y.  268,  108  Am.  St.  Rep.  805,  74 

'  ^'  842,  note  made  by  bankrupt  but  not  due  at  time  of  bankruptcy 

^y  be  set  off  in  action  in  State  court  by  assignee  in  bankruptcy  on 

QA*^  agrainst  holder  of  notes;  St.  Paul  etc.  Trust  Co.  v.  Leek,  57  Minn. 

^^^  *7  ^jj^  Q^  j^^  578^  53  jj  ^  326,  applying  principle ;  United  States 

^*  Co.  V.  Western  Contract  Co.,  81  Fed.  468,  26  C.  C.  A.  472,  claim  in 
fi   u  ^^^  ^  ^^^  ^^  against  claim  in  rem;  Thomas  v.  Exchange 

set        ^^  ^®^*'  ^^^'  ^^  ^  ^-  ^-  ^®^'  ^  ^'  ^'  ^^-^'  ^^  equity  bank  may 
debt         gainst  unmatured  debt  any  sum,  except  trust  fund,  owing  to 

^Vtiguished  in  Wiley  v.  Bunker  Hill  Nat.  Bank,  183  Mass.  498,  67 

*  ^'  ^56,  holding  where  at  time  of  dishonor  of  depositor's  checks  by 

\&Ti^  no  insolvency  proceedings  commenced  or  assignment  made,  bank 

tould  not  set  off  unmatured  notes  of  such  depositor  against  its  liability 

^w  damages  for  such  refusal ;  Willoughby  v.  Ball,  18  Okl.  547,  90  Pac. 

^h  oolding  where  officer  of  bank  makes  note  in  his  own  name,  he  can- 

^    offset  deposit  of  bank  as  against  his  liability ;  Davis  v.  Elmira  Sav. 

e  2^'  ^^^  U-  S.  289,  40  L.  Ed.  703,  16  Sup.  Ct.  506,  holding  section  130, 

^^m^  2^.  Y.  Stats.  1892,  in  conflict  with  section  5236,  U.  S.  Rev.  Stats.; 

/if       '^  ^-  Hiarimer,  79  Fed.  924,  in  action  by  receiver,  under  statute  mak- 

8^  .^V^*^^h ciders  liable  for  bank  debts,  counterclaim  for  false  repre- 

Q   .    "^^B    at  time  of  stock  purchase  not  good;  Grand  Trunk  Ry.  Co.  v. 

Jioth       ^^^rmont  R.  R.  Co.,  81  Fed.  543,  moneys  deposited  in  bank  can- 

^^lc3  by  it  to  secure  loan  to  insolvent  corporation. 

^^^^'^    after  insolvency — General  principles  governing  equitable  set- 
Note,  47  Am.  St.  Rep.  579,  583,  591. 

against    insolvent    of    claims    purchased    after    insolvency. 
«,  21  L.  E.  A.  282. 


o 
Set 
KT 


^^^  credits  are  reciprocal  and  parts  of  same  transaction,  rule  appU- 
cwto  w^    ^^x^tual  credits  appUes. 

^PP^^Air^^  in  Adams  v.  Spokane  Drug  Co.,  57  Fed.  889,  28  L.  R.  A. 
»^,^<^Vlo.^jjg  rule;  Ritchie  v.  McMullen,  79  Fed.  532,  25  C.  C.  A.  50, 

wxvW  ^H.'ted  damages  may  be  set  off  against  judgment  of  pledge  whero 

\Kjl\v^'^Se  out  of  same  transaction. 

^^^^  max  set  off  balance  of  account  in  salt  on  note  falling  due  after 
^ffif^r  for  creditor  bank  appointed. 

XVI— 13 


^ 
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Approved  in  Steelman  v.  Atchley,  98  Ark.  297,  298,  88  L.  B.  A. 
(N.  S.)  1060,  135  S.  W.  903,  Rankin,  v.  Blaine  County  Bank,  20  Okl. 
74,  76, 18  L.  R.  A.  (N.  S.)  612,  93  Pac.  638,  639,  and  Williams  v.  Burgess, 
74  W.  Va.  627,  82  S.  E.  609,  all  applying  principle;  First  National 
Bank  v.  Lewis,  67  Colo.  131,  139  Pac.  1106,  and  First  National  Bank  v. 
Nye  County,  38  Nev.  141^  145  Pac.  938,  both  holding  no  demand  for 
deposit  is  necessary  to  setoff  against  liability  on  note;  People  v.  Cali- 
fornia Safe  Deposit  etc.  Company,  168  Cal.  246,  L.  B.  A.  1915A,  299, 
141  Pac.  1183,  holding  administratrix  may  set  off  amount  on  deposit  as 
against  claim  against  intestate ;  Nix  v.  Ellis,  118  Ga.  348,  45  S.  E.  406, 
holding  right  to  purchase  claims  and  use  same  as  setoff  against  action 
by  receiver  of  insolvent  corporation  continues  up  to  time  of  filing  of 
petition  for  appointment  of  receiver;  Colton  v.  Drovers'  Bids:.  Assn., 
90  Md.  92,  78  Am.  St.  Bep.  435,  46  Atl.  25,  holding  bank  depositor  may 
set  off  amount  of  his  deposit  against  his  note  held  by  bank  which  did 
not  mature  until  after  appointment  of  receiver ;  State  Banking  Commrs. 
V.  State  Bank,  185  Mich.  28,  151  N.  W.  603,  holding  depositors  in- 
debted to  bank  in  excess  of  deposits  cannot  claim  dividends;  Thomp- 
son V.  Union  Trust  Co.,  130  Mich.  509,  511,  90  N.  W.  295,  holding 
depositor  in  insolvent  bank  may  set  off  deposit  standing  to  his  credit 
when  bank  closed  its  doors  against  his  notes  payable  to  the  bank  but 
not  yet  due;  Williams  v.  Johnson,  50  Mont.  17,  Ann.  Gas.  1916D,  595, 
144  Pac.  770,  holding  allowing  depositor  to  set  off  deposit  as  against 
liability  on  note  does  not  give  him  any  preference;  Benedum  v.  First 
Citizens'  Bank,  72  W.  Va.  134,  78  S.  E.  660,  holding  officer  of  bank 
may  set  off  deposit  as  against  liability  on  note;i  Philler  v.  Tardley, 
62  Fed.  651,  25  L.  R.  A.  882,  10  C.  C.  A.  562,  applying  principle  to 
clearing-house  balances;  Mercer  v.  Dyer,  15  Mont.  323,  39  Pac.  315, 
debtor  of  insolvent  bank  may  set  off  claim  against  bank,  whether  or 
not  debt  due  at  time  of  insolvency;  Matter  of  Hatch,  166  N.  Y.  407, 
40  L.  R.  A.  666,  50  N.  E.  50,  creditor  of  insolvent  may  set  off  dc^bt 
against  claim  intrusted  to  him  for  collection  prior  to  assignment;  dis- 
senting opinion  in  Merrill  v.  National  Bank,  173  U.  S.  175,  178,  43 
L.  Ed.  656,  658, 19  Sup.  Ct.  365,  366,  majority  holding  secured  creditor  of 
insolvent  bank  may  receive  dividends  upon  claim,  as  it  stood  at  time 
of  insolvency,  without  crediting  collections  made  after  declaration; 
Beckham  v.  Shackelford,  8  Tex.  Civ.  App.  664,  29  S.  W.  201,  arguendo. 

Distinguished  in  Wingate  v.  Orchard,  75  Fed.  243,  21  C.  C.  A.  315, 
national  bank  stockholder  not  entitled  to  offset  amount  of  deposits  at 
itime  of  insolvency  against  assessment  ordered  by  controller. 

Setoff  against  receiver.    Note,  Ann.  Gas.  1916D.  599,  601,  602,  604, 
607. 

Setoff  against  claim  in  hands  of  receiver,  assignee  or  trustee  for 
creditors.    Note,  23  L.  E.  A.  814. 

Effect  of  immaturity  of  claim  at  time  of  insolvency  proceedings 
upon  right  of  setoff.    Note,  25  L.  E.  A.  (N.  S.)  395. 


( 


,/ 
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Lteu  or  Tlglits,  express  or  implied,  not  in  contemplation  of  inaolrencr, 
Alt  Talid. 

Approved  in  Cherry  v.  City  Nat.  Bank,  144  Fed.  591,  75  C.  C.  A.  343, 
where  national  bank  president  discounted  his  note  with  another  bank, 
which  placed  proceeds  to  credit  of  his  bank  in  special    account  not 
snbject  to  check,  and  his  bank's  books  showed  its  deposit  in  general  ac- 
count with  other  bank,  charging  note  to  special  account  by  second  bank 
on  failure  of  first,  is  not  conversion;  Philler  v.  Yardley,  62  Fed.  648, 
25  L.  R.  A.  830,  10  C.  C,  A.  562,  following  rule  in  ease  of  clearins:- 
bouse  balances  (reversing  68  Fed.  749) ;  Merrill  v.  National  Bank,  173 
IJ.  S.  143,  144,  48  L.  Ed.  645,  19  Sup.  Ct.  377,  379,  secured  creditor  of 
insolvent  bank  may  receive  dividends  upon  claim  as  it  stood  at  time 
o^  insolvency,   without   crediting  collections   made   after  declaration; 
Beal  V.  National  Exch.  Bank,  55  Fed.  896,  5  C.  C.  A.  304,  bank  sending 
paper  to  other  bank   for  collection,   which   sends   to   another    which 
^oes  not  remit  until  failure  of  second,  can  collect  from  second;  Bell 
^*  Hanover  Nat.  Bank,  57  Fed.  822,  retention  of  balance,  pledged  to 
*^ure  loans,  and   standing  to  credit  of  insolvent  bank  with    corres- 
pondent on  date  of  failure,  not  illegal;  Mercer  v.  Dyer,  15  Mont.  320, 
^  P-ftc.  315,  debtor  of  insolvent  bank  may  set  off  claim  against  bank, 
^Qetber  or  not  debt  due  at  time  of  insolvency ;  Elmira  Sav.  Bank  v.  Davis, 
^^  N.  Y.  596,  25  L.  E.  A.  551,  37  N.  E.  647,  New  York  law  permitting 
deposits  of  savings  bank  in  national  banks,  and   upon  insolvency  of 
itttter  giving  former  preference,  valid, 
distinguished  in  Yardley  v.  Philler,  167  U.  S.  360,  42  L.  Ed.  198,  17 
^P-  Ct.  840,  right  of  setoff  governed  by  conditions  existinj?  at  time 
^osolvency,  and    not    by    those    thereafter    created;  McDonald  v. 
^Ae/&7cal  Nat.  Bank,  174  U.  S.  619,  48  L.  Ed.  1110,  19  Sup.  Ct.  790, 
'^^;^^cts. 

j^^t  of  insolvent  corporation  to  prefer  creditors.    Note,  15*  Ann. 
1225. 


|v   7*^^:^«ct  18  presumed  to  be  entered  Into  with  Tiew  to  its  natural  result. 
7U«  J^^emished  in  Davis  v.  Elmira  Sav.  Bank,  161  U.  S.  290,  40  L.  Ed. 


in  CO  «-      ^^'  ^*'  ^^^'  ^o^cling  section  130,  chapter  689,  N.  Y.  Stats.  1892, 
'^^^^t  with  section  5236,  U.  S.  Rev.  Stats. 

^^^4  and  equitable  claims  cannot  be  blended  in  Federal  court. 

or^t^^^"^®^  in  Security  Trust  Co.  v.  Blackriver  Nat.  Bank,  187  U.  S. 

^''  ^   ^.  Ed.  158,  23  Sup.  Ct.  61,  holding  Federal  court  cannot  extend 

\xm  xo:r    presentation  of  claims  beyond  time  fixed  by  probate  court 

(rv  ^^    application    for    extension    made    before   final  settlement; 

U^l^ry  ^    Wallace,  182   U.  S.  550,  46  L4  Ed.  1226,  21  Sup.  Ct.  883. 

VoVQVtx^  fraudulent  representations  inducing  one  to  become  stockholder 

\t^Htional  bank  no  defense  to  action  at  law  by  receiver  to"  enforce 

stockholder's  liability;  Holden  v.  Circleville  Light  etc.  Co..  216  Fed. 

49S,  AniL  Gas.  1916D,  443,  132  C.  C.  A.  550,  holding  defense  of  equita- 
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ble  estoppel  cannot  be  set  up  in  action  at  law  for  real  estate;  Arm- 
strong Cork  Co.  V.  Merchants'  Refrigerating  Co.,  184  Fed.  204,  107 
C.  C.  A.  93,  holding  suit  to  enforce  mechanic's  lien  is  equitable  pro- 
ceeding; Davis  V.  Bessemer  City  Cotton  Mills,  178  Fed.  792, 102  C.  C.  A. 
232,  holding  counterclaim  for  conversion  may  be  pleaded  in  action  at 
law;  Schwimeier  v.  Connecticut  Mut.  Life  Ins.  Co.,  171  Fed.  16,  96 
C.  C.  A.  107,  holding  Federal  court  has  jurisdiction  of  suit  to  deter- 
mine claim  ajrainst  estate;  Cook  v.  Foley,  152  Fed.  52,  81  C.  C.  A.  237, 
holding  estimates  made  by  engineers  can  be  attacked  for  fraud  only  in 
equity;  Davidson-Wesson  Imp.  Co.  v.  Parlin  etc.  Co.,  141  Fed.  40,  72 
C.  C.  A.  525,  simple  contract  debtor  who  has  not  reduced  demand  to 
judgment  cannot  have  claim  adjudicated  in  equity;  Schurnieier  v. 
Connecticut  etc.  Ins.  Co.,  137  Fed.  47,  69  C.  C.  A.  22,  upholding  Fed- 
eral equity  jurisdiction  over  suit  to  permit  presentation  of  and  to 
allow  claim  against  estate  of  decedent  out  of  time  limited;  In  re  E.  T. 
Kenney  Co.,  136  Fed.  456,  creditors  of  bankrupt  who,  prior  to  bank- 
ruptcy, assigned  claims  to  trustee  to  purchase  bankrupt's  property  and 
sold  same  for  their  benefit,  cannot  prove  equitable  claims  agaiiist  bank- 
rupt estate;  Anglo-American  Land  etc.  Co.  v.  Lombard,  132  Fed.  732, 
68  C.  C.  A.  89,  in  action  at  law  in  Federal  court  to  enforce  stock- 
holder's liability,  defendant  cannot  set  oft  indebtedness  from  cor- 
poration to  him;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  518,  upholding 
Federal  jurisdiction  to  appoint  receiver  for  insolvent  corporation  on 
petition  of  unsecured  creditors  who  have  not  reduced  claim  to  judg- 
ment under  19  Laws  Del.,  c.  181;  Hi'j;hland  Boy  Gold  Min.  Co.  v. 
Strickley,  116  Fed.  854,  54  C.  C.  A.  186,  holding  in  ejectment  in  Fed- 
eral courts,  equitable  defense  cannot  be  presented;  Becker  v.  Superior 
Court,  151  Cal.  317,  90  Pac.  690,  holding  in  suit  to  recover  money 
judgment  and  to  enforce  mechanic's  lien,  personal  judgment  may  be 
given  though  lien  fails;  Cates  v.  Allen,  149  U.  S.  457,  37  L.  Ed.  807, 
13  Sup.  Ct.  884,  contract  creditor,  who  has  not  reduced  claim  to  judg- 
ment, cannot  invoke  equity  court  to  vacate  fraudulent  conveyance; 
Davis  V.  Davis,  72  Fed.  83,  18  C.  C.  A.  438,  claim  in  personam  may  be 
set  off  against  claim  in  rem;  Coit  v.  Sullivan-Kelly  Co.,  84  Fed.  725, 
suit  against  corporation  and  individual  having  interest  in  business  is 
improper  joinder;  Alger  v.  Anderson,  92  Fed.  710,  purchaser  in  pos- 
session under  warranty  deed  cannot  be  granted  legal  relief  where  right 
of  equitable  rescission  lost. 

Circuit  Court  cannot  allow  setoff  in  suit  at  law. 

Approved  in  Arkwright  Mills  v.  Aultman  etc.  Mach.  Co.,  128  Fed. 
196,  holding  Federal  court  in  Massachusetts  will,  in  suit  against  foreign 
corporation  which  had  previously  brought  suit  against  plaintiff,  allow 
judgments  to  be  set  off  under  Rev.  Laws  Mass.,  c.  170,  §§2,  3. 

Distinguished  in  Auten  v.  United  States  Nat.  Bank,  174  U.  S.  148, 
43  L.  Ed.  929,  19  Sup.  Ct.  637,  bank  allowing  setoff  of  claim,  held  by 
insolvent  bank  receiver,  not  entitled  to  further  relief. 
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Ptgg^PTeme  Court  will  not  stustain  decisioii  aiKm  Jurisdictional  ground  not 
^^  iilK>n  by  Circuit  Court. 

..  '^Kved  in  Schoolfield  v.  Rhodes,  82  Fed.  157,  27  C.  C.  A.  95,  in 
'On  at  law,  objection  that  defense  purely  equitable  must  be  made 
in  lower  court. 

Miscellaneous.  Cited  in  Giesy  v.  Gregory,  15  App.  D.  C,  53,  holding 
mortgagee  cannot  sue  in  equity  for  deficiency. 

146  XT.  &  5ia-514,  36  L.  Ed.  1064,  IS  Sup.  Ct.  259,  MITCHEUi  Y.  KEW 
TOBK  ETC.  B.  E.  CO. 

Ttial  court  properly  directed  verdict  for  defendant  where  decedent  was 
UUed  while  stealing  ride. 

Approved  in  Neininger  v.  Cowan,  101  Fed.  790,  42  C.  C.  A.  20,  up- 
holding direction  of  verdict  in  action  for  injuries  at  railroad  crossing 
where  evidence  disclosed  contributory  negligence;  Thomas  v.  Denver 
etc.  R.  R.  Co.,  60  Colo.  305,  153  Pac.  441,  applying  rule  where  injured 
boy  was  stealing  ride ;  Price  v.  Pecos  Valley  etc.  Ry.  Co.,  15  N.  M.  366, 
L  R.  A.  1915B,  827,  110  Pac.  567,  holding  railroad  not  liable  for  in- 
jury to  person  sitting  on  edge  of  platform;  Tucker  v.  Baltimore  etc. 
R.  R.  Co.,  59  Fed.  969,  8  C.  C.  A.  416,  court  may  direct  verdict  where 
decedent  walked  on  railroad  track  when  he  could  have  walked  by  side. 

Liability  of  railroad  for  injuries  received  by  the  trespasser  riding 
on  train.    Note,  21  Ann.  Caa.  697. 

146  T7.  8.  515-517,  36  L.  Ed.  1068,  13  Sup.  Ct.  221,  BBINKEBHOFF  Y.  ALOE. 

Patent  No.  224,991,  for  improvement  in  rectal  specula,  held  void  for 
want  of  novelty. 

Approved  in  Apple  v.  American  Shoe  Machinery  etc.  Co.,  232  Fed. 
606,  refusing  to  sustain  Medalie  patent  for  leather-skinning  machine; 
Antosales  Gum  &  Chocolate  Co.  v.  Caille  Bros.  Co.,  224  Fed.  476,  140 
C.  C.  A.  159,  refusing  to  uphold  Baldwin  patent  for  weighing  machine; 
Milwaukee  Bronze  Casting  Co.  v.  Avery,  209  Fed.  618,  126  C.  C.  A.  572, 
refusing  to  uphold  Avery  patent  for  reflector  for  automobile  lamps; 
Anton  V.  Grier  Bros.  Co.,  185  Fed.  798,  108  C.  C.  A.  173,  refusing  to 
uphold  Anton  patent  for  miner's  lamp. 

Patent  will  not  issue  for  combination  of  old  elements  producing  no  new 
result. 

Approved  in  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  995,  holding  Phillips  patent  for  operation  of  washing-machines 
was  combination  of  old  elements;  Greenwald  v.  Weiss,  180  Fed.  475, 
upholding  Deal  patent  for  cheese-stirring  apparatus;  Safety  Car  Heat- 
ing etc.  Co.  v.  Consolidated  Car  Heating  Co.,  160  Fed.  490,  491,  hold- 
ing Searle  patent  for  railway  car-heating  apparatus  showed  no  new 
invention;  Barnes  v.  Lingo,  151  Fed.  63,  holding  Barnes  patent  for 
clothes-drier  produced  new  result;  Dodge  Coal  Storage  Co.  v.  New  York 
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etc.  R.  R.  Co.,  139  Fed.  986,  holding  Piea  ft  Beaumont  patents  Nos. 
668,960  and  688,111,  void  for  want  of  novelty;  West  Coast  etc.  Faucet 
Co.  V.  Jackson  Brewing  Co.,  117  Fed.  298,  64  C.  C.  A.  533,  holding 
Anthony  and  Savage  patent  No.  468,144,  claim  4,  for  faucet  bushing 
and  valve  for  barrels,  void  for  anticipation;  Emerson  Electric  Mfg. 
Co.  V.  Van  Nort  Bros.  Electric  Co.,  116  Fed.  977,  upholding  Weston 
patent  No.  622,247,  for  improvement  in  lubricated  bearings;  Goodyear 
Tire  etc.  Co.  v.  Rubber  Tiro  etc.  Co.,  116  Fed.  370,  63  C.  C.  A.  58o, 
holding  void  Grant  patent  No.  664,676,  for  rubber  tire  wheel;  OflSce 
Specialty  Mfg.  Co.  v.  Fenton  etc.  Mfg.  Co.,  174  U.  S.  498,  48  L.  Ed. 
1060.  19  Sup.  Ct.  643,  following  rule  and  holding  Hoffman  patent 
storage  book-<case  not  infringed;  Sperry  Mfg.  Co.  v.  J.  L.  Owens  Co., 
96  Fed.  977,  Sperry  patent  fanning-mill,  producing  no  new  results,  void 
for  want  of  invention. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  E.  0.  167. 

146  U.  S.  617-624,  S6   L.  Ed.  1070,  13    Sup.  Ot.  165,  NATIONAL  TUBE 
W0BK8  y.  BALLOU. 

Allegations  neceeaary  in  suit  by  creditor  to  nach  debtor's  eqnitalde  in- 
terests, stated. 

Approved  in  Barber  v.  International  Co.  of  Mexico,  73  Conn.  593,  48 
Atl.  761,  following  rule;  Fraser  v.  Cole,  214  Fed.  561,  131  C.  C.  A. 
102,  holding  bill  in  equity  may  be  brought  to  enforce  payment  of 
legacy;  George  W.  Signor  Tie  Co.  v.  Monett  &  S.  W.  Const.  Co.,  198 
Fed.  413,  holding  single  creditor  cannot  maintain  bill  against  stock- 
holders to  obtain  unpaid  subscriptions;  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194  Fed.  962,  114  C.  C.  A.  583,  holding 
equity  will  not  entoree  lien  of  corporation  on  stock ;  Hultberg  v.  Ander- 
son, 170  Fed.  660,  holding  limitation  on  creditor's  suit  does  not  com- 
mence to  run  until  judgment  is  rendered;  Feidler  v.  Bartleson,  161 
Fed.  34,  88  C.  C.  A.  194,  holding  creditor's  bill  may  be  brought  in 
Federal  court  to  enforce  judgment  of  State  court;  Droop  v.  Ridenour, 
9  App.  D.  C.  105,  Williams  v.  Adler-Goldman  Commission  Co.,  227  Fed. 
376,  and  Adler-Goldman  Commission  Co.  v.  Williams,  211  Fed.  5J4, 
535,  all  holding  where  debtor  has  taken  flight,  creditor  need  not  reduce 
claim  to  judgment;  Frye-Bruhn  Co.  v.  Meyer,  121  Fed.  535,  58  C,  C.  A. 
529,  holding  Washington  assigned  judgment  cannot  be  made  lien  on 
defendant's  property  in  Alaska  without  suit  brought  and  judgment  re- 
covered thereon;  In  re  Remington  Automobile  &  Motor  Co.,  119  Fed. 
445,  enjoining  judgments  by  creditors  of  insolvent  New  Jersey  cor- 
poration against  stockholders,  after  proceedings  in  bankruptcy  begun; 
Hilliker  v.  Hale,  117  Fed.  225,  54  C.  C.  A.  252,  holding  receiver  ap- 
pointed to  enforce  and  collect  judgments  against  stockholders  of  in- 
solvent corporation  and  to  enforce  statutory  liability  against  nonresi- 
dent stockholders  cannot  sue  stockholder  a^  law  in  another  jurisdiction ; 
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StiuQg  V.  Richmond  etc.  R.  Co.,  101  Fed.  516,  41  C.  C.  A.  474,  holding 
bill  alleging  exifltence  of  contract  by  which  plaintiff  was  to  construct 
railroad  for  defendant,  and  its  breach  by  defendant  in  refusing   to 
allow  plaintiff  to  proceed  in  its  execution,  states  no  ground  for  relief 
in  equity;  Fletcher  v.  Banks  of  Lonoke,  71  Ark.  3,  69  S.  W.  580,  in 
suit  to  subject  unpaid   stock  subscriptions  to  payment  of  corporate 
debts,  burden  of  showing  exhaustion  of  legal  remedies  against  corpo- 
ration or  that  it  is  insolvent  is  on  creditors;  Lewisohn  v.  Stoddard, 
78  Conn.  592,  63  Atl.  628,  creditor  of  dissolved  corporation  need  not 
establish  claim  in  action  against  corporation  before  enforcing  payment 
of  unpaid  stock  subscriptions;  Clark  v.  Walter  T.  Bradley  Coal  etc. 
Co.,  6  App.  D.  C.  446,  holding  creditor  need  not  exhaust  remedy  against 
personal  assets  of  debtor;  Hess  v.  Horton,  2  App.  D.  C.  87,  holding 
allegation  in  creditor's  bill  that  defendant  has  no  property  in  juris- 
diction subject  to  execution  is  not  sufficient;  Floumoy  v.  Bullock,  11 
N.  M.  104,  55  L.  R.  A.  745,  66  Pac.  550,  simple  contract  creditor  can- 
not intervene  in  suit  for  appointment  of  receiver  for  partnership,  and 
secure  judgment  against  firm  and  one  of  members;  Miller  v.  Melone, 
11  Okl.  250,  56  L.  R.  A.  620,  67  Pac.  482,  where,  pending  creditor's  bill,, 
plaintiff's  judgment  becomes  dormant,  suit  fails;  Bacon  v.  Harris,  62 
Fed.  101,  and  Alderson  v.  Dole,  74  Fed.  31,  20  C.  C.  A.  280,  both  ap- 
plying principle ;  Albright  v.  Texas  etc.  R.  Co.,  8  N.  M.  425,  426,  46 
Pac.  449,  450,  following  rule  in  suit  for  stock  subscriptions;   Swan 
Land  etc.  Co.  v.  Frank,  148  U.  S.  612,  87  L.  Ed.  681.  13  Sup.  Ct.  694, 
and  HoUins  v.  Brierfield  Coal  etc.  Co.,  150  U.  S.  379,  S7  L.  Ed.  1115. 
14  Sap.   Ct.   128,   creditor  of   corporation   cannot   apply  property   of 
debtor  in  equity  suit  without   reducing  claim  to  judgment;  Kittel  v. 
Augusta  etc.  R.  R.  Co.,  65  Fed.  863,  return  of  unsatisfied  execution 
must  be  alleged  in  suit  to  reach  choses  in  action;  Morrow  Shoe  Mfg. 
Co.  V.  New  England  Shoe  Co.,  60  Fed.  342,  24  L.  R.  A.  426,  8  C.  C.  A. 
652,  section  25,  chapter  32,  Rev.   Stats.,  111.  1893,  does  not  absolve 
creditor  from    exhausting    legal  remedies    before  he  can  proceed  in 
equity  in  Federal  court;   Streight  v.  Junk,  59  Fed.  322,  8  C.  C.  A. 
137,  and  Childs  v.  N.  B.  Carlstein  Co.,  76  Fed.  92,  creditor's  bill  must 
be  preceded  by  judgment  at  law ;  First  Nat.  Bank  v.  Steinway ,  77  Fed. 
662,  Federal  court  has  jurisdiction  of  creditor's  bill  between  citizens 
of  different  States,  though  based  on  judgment  of  State  court;  Med- 
berry  v.  Troutman,  94  Fed.  954,  suit  to  charge  stockholder  on  liability 
is  at  law,  and  equity  has  no  jurisdiction  where  no  allegation  of  judg- 
ment; Tuttle  V.  National  Bank,  161  111.  506,  84  L.  R.  A.  756,  44  N.  E. 
987,  creditor  of  insolvent    Kansas   bank    cannot   maintain   action    in 
Illinois  asrainst   stockholder  by    virtue   of    Kansas   laws;   Grenell   v. 
Ferry,  110  Mich.  263,  68  N.  W.  145,  judgment  creditor's  bill  before 
return  of  execution  unsatisfied  is  premature;  Rule  v.  Omega  Stove  etc. 
Co.,  64   Minn.  330,  67  N.  W.  62,    sustaining    demurrer  to  complaint 
alleging  plaintiff  has  judgment  against  Ohio  corporation  in  that  State 
and  execution  unsatisfied  and  corporation  out  of  business  and  has  no 
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property;  Marshall  v.  Sherman,  148  N.  Y.  27,  51  Am.  St.  Rep.  665,  34 
L.  R.  A.  766,  42  N.  E.  424,  statutory  liability  of  stockholders  of  foreiscn 
corporation  cannot  be  enforced  except  at  domicile  of  corporation;  Zell 
Guano  Co.  v.  Heatherly,  38  W.  Va.  416,  18  S.  E.  612,  bill  must  state 
out  of  which  rigrht  to  relief  arises  and  not  conclusions  of  law;  Coit 
V.  Sullivan-Kelly  Co.,  84  Fed.  725,  arguendo. 

Distinguished  in  George  v.  Wallace,  135  Fed.  293,  68  C.  C.  A.  40, 
action  on  assigned  non-negotiable  note  of  national  bank  in  liquidation 
to  enforce  stockholder's  liability  and  to  assert  lien  by  way  of  pledge 
on  bank's  assets  is  maintainable  though  claim  not  reduced  to  judgment. 

Demands  which  will  support  a  creditor's  bill.    Note,  66  Am.  St. 
Rep.  272,  277. 

Right  to  enforce  stockholder's  liability  outside  of  State  of  incor- 
poration.   Note,  34  L.  R.  A.  761,  762. 

Conditions  precedent  to  equitable  remedies  of  creditors.    Note,  2S 
L.  R.  A.  (N.  8.)  22. 

146  U.  S.  524^38,  36  L.  Ed.  1073,  13  Sup.  Ot.  166,  ROYEB  ▼.  COUPE. 

Claim  in  No.  149,954,  for  "improvement  in  modes  of  preparing  rawhide" 
is  claim  to  entire  process. 

Distinguished  in  dissenting  opinion  in  Fullerton  Walnut  Growers' 
Assn.  V.  Anderson-Barngrover  Mfg.  Co.,  166  Fed.  461,  92  C.  C.  A.  295, 
majority  upholding  patent  for  Farrell  process  of  bleaching  nuts. 

Patent  for  one  of  series  of  improvements  is  to  be  strictly  construed. 

Approved  in  Hale  v.  World  Mfg.  Co.,  127  Fed.  967,  62. C.  C.  A.  596, 
construing  Hale  patent  No.  634,566,  for  water-still;  Campbell  Printing- 
Press  etc.  Co.  v.  Duplex  Printing-Press  Co.,  101  Fed.  295,  41  C.  C.  A. 
351,  holding  Stonemetz  patent  No.  376,053,  for  Webb-printing  machine, 
not  pioneer  invention  and  not  infringed  by  press  made  in  accordance 
with  Cox  patent  No.  478,503;  United  States  Glass  Co.  v.  Atlas  Glass 
Co.,  88  Fed.  500,  holding  patent  No.  260,819,  for  improvement  in 
manufacture  of  glassware,  not  infringed. 

Patent  for  process  wbich  is  entirely  new  and  revolutionizes  art  for 
wbich  intended  sbonld  be  liberally  construed. 

Approved  in  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed. 
976,  and  Schmertz  Wire  Glass  Co.  v.  Western  Glass  Co.,  178  Fed.  992, 
both  upholding  Schmertz  patent  for  process  of  manufacturing  wire 
glass. 

Patent  cannot  be  construed  to  embrace  claims  abandoned  in  application 
for  purpose  of  securing  patent. 

Approved  in  Ventilated  Cushion  &  Spring  Co.  v.  D'Arcy,  229  Fed. 
406,  applying  rule  to  Stotts  patent  for  spring  cushions  for  automobiles; 
Cotto-Waxo  Chemical  Co.  v.  Perolin  Co.,  185  Fed.  269,  107  C.  C.  A.  373, 
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holding  liberal  construction  will  not  be  given  to  patent  so  as  to  cover 
what  was  rejected  by  patent  office ;  Century  Heating  etc.  Co.  v.  Taplin 
etc.  Co.,  181  Fed.  101,  104  C.  C.  A.  156,  holding  Maag  patent  for  furnace 
grate  limited  to  method  of  cleaning  same ;  Williams  Patent  Crusher  etc. 
Co.  V.  Pennsylvania  Crusher  Co.,  176  Fed.  578,  applying  rule  to  Wil- 
liams patent  for  dumping  cage  for  crushers;  Victor  Talking  Mach.  Co. 
V.  American  Graph.  Co.,  145  Fed.  191,  limiting  Berliner  patent  No. 
548,623,  for  duplicate  sound  records;  Safety  Oiler  Co.  v.  Scovil  Mfg. 
Co.,  110  Fed.  205,  construing  Hirsch  patent  No.  521,514,  for  safety  ex- 
tension oiler;  Lane  v.  Levi,  21  App.  D.  C.  176,  holding  patentee  of  com- 
position is  not  at  liberty  to  prove  part  of  compound  is  not  essential; 
Corbin  Cabinet-Lock  Co.  v.  Eagle  Lock  Co.,  150  U.  S.  40,  37  L.  Ed.  990, 
14  Sup.  Ct.  29,  following  rule  and  holding  reissue  of  Spiegel  improved 
eabinet-locks  patent  void,  as  incorporating  claims  rejected  in  original; 
Olmsted  v.  Andrews,  77  Fed.  839,  23  C.  C.  A.  488,  Nutting  map-case 
patent,  void  for  want  of  novelty,  in  view  of  prior  state  of  art. 

Distinguished  in  Reece  Button-Hole  Mach.  Co.  v.  Globe  Button-Hole 
Mach.  Co.,  61  Fed.  969,  10  C.  C.  A.  194,  holding  rejection  of  claim  and 
amendment,  where  no  issue  of  novelty,  does  not  exclude  liberal  ai)plica- 
tion  of  doctrine  of  equivalents,  and  Reece  button-hole  machine  patent 
infringed;  Hillbom  v.  Hale  etc.  Mfg.  Co.,  69  Fed.  960,  16  C.  C.  A.  569, 
Hale  folding-bed  patent  valid,  though  numerous  changes  in  phraseology 
made  in  claims,  they  remaining  substantially  the  same. 

SuflSciency  of  specification  for  patent.     Note,  20  E,  R.  C.  270. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  E.  G.  793. 

146  U.  a  533-536,  36  L.  Ed.  1077,  13  Sup.  Ot.  184,  CAMERON  v.  UNITED 
STATES. 

Valne  of  land  cannot  determine  Juilfldictlon  in  Boit  to  determine  de- 
fendant's right  to  fence  pablic  land. 

Approved  in  Cameron  v.  United  States,  148  U.  S.  303,  87  L.  Ed.  460, 
13  Sup.  Ct.  596,  following  rule;  Abadie  v.  United  States,  149  U.  S.  262, 
37  L.  Ed-  726,  13  Sup.  Ct.  836,  applying  principle ;  South  Carolina  v. 
Seymour,  153  U.  S,  357,  38  L.  Ed.  744,  14  Sup.  Ct.  873,  denial  of  man- 
damus to  compel  registration  of  trademark  not  reviewable  in  Supreme 
Court  under  Act  of  February,  1893,  c.  74,  §8;  Decker  v.  Williams,  73 
Fed.  311,  amount  involved  determined  by  case  as  it  appears  in  appellate 
court  and  not  sum  in  controversy  below. 

Distinguished  in  Porter  v.  Northern  Pac.  Ry.  Co.,  161  Fed.  775,  hold- 
ing where  title  is  set  up  in  action  of  trespass,  value  of  land  is  amount  to 
be  considered. 

Federal  question  is  not  inyolved  where  only  question  is  as  to  applicabil- 
ity of  Federal  statute. 
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Approved  in  United  States  v.  Ware,  189  U.  S.  508,  47  L.  Ed.  982,  23 
Sup.  Ct.  853,  reaffirming  rule;  State  of  Illinois  v.  Economy  Light  etc. 
Co.,  234  U.  S.  524,  58  L.  Ed.  1489,  34  Sup.  Ct.  973,  holding  where  State 
court  decides  against  navigability  o£  river,  no  Federal  question  arises. 

Distinguished  in  Maffet  v.  Quine,  95  Fed.  200,  201,  Federal  court  has 
jurisdiction-  to  enjoin  destruction  of  flume  where  it  involves  value  of 
flume  as  entirety,  and  plaintiff  has  right  of  recovery  for  prior  partial 
destruction. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  521,  525. 

146  n.  8.  536-^68,  36  Is  Ed.  1079,  IS  gup.  Ot  170,  HcOOUBKET  ▼.  TOLEDO 
ETC.  ET.  CO. 

ForedoBore  decree  la  final,  altbough  reference  is  made  to  master  to  exe- 
cute. 

Approved  in  Cassatt  v.  Mitchell  Coal  &  Coke  Co.,  150  Fed.  36,  10 
L.  E.  A.  (N.  S.)  99,  81  C.  C.  A.  80,  order  in  action  against  railroad  for 
violation  of  Commerce  Act,  against  railroad  officers  to  produce  before 
and  at  trial  books  containing  information  as  to  rebates,  is  final  order  as 
to  production  before  trial;  West  v.  East  Coast  Cedar  Co.,  113  Fed.  743, 
51  C.  C.  A.  411,  holding  decree  dismissing  bill  upon  which  injunction 
pendente  lite  has  been  issued  is  final  and  appealable  notwithstanding 
reference  to  master  to  ascertain  damages  by  reason  of  injunction. 

Foreclosure  decree  is  not  final  if  reference  to  maater  leaves  inroperty  to 
be  sold  to  be  determined. 

Approved  in  Covington  v.  First  Nat.  Bank,  185  U.  S.  277,  46  L.  Ed, 
908,  22  Sup.  Ct.  648,  holding  decree  in  suit  to  enjoin  collection  of  tax, 
by  which  collection  of  taxes  years  prior  to  passage  of  certain  act  was 
enjoined,  but  which  retained  for  future  determination  right  to  enjoin 
collection  for  subsequent  years  is  not  final;  Parmele  v.  Schroeder,  61 
Neb.  561,  85  N.  W.  565,  holding  foreclosure  ordering  sale  and  directing 
sheriff  to  report  deficiency  if  any,  and  that  on  confirmation  of  report 
mortgagee  entitled  to  deficiency  judgment,  is  not  final  appealable  judg- 
ment. 

Decree  determining  yalidity  of  mortgage  and  postponing  sale  until  mas- 
ter reports  is  not  final. 

Approved  in  Clark  v.  Roller,  199  U.  S.  546,  50  L.  Ed.  303,  26  Sup.  Ct. 
J.41,  decree  confirming  report  of  partition  commissioners  is  not  final 
appealable  decree  where  plan  adopted  required  sale  of  property  and 
confirmation;  Fleitas  v.  Richardson,  147  U.  S.  545,  87  L.  Ed.  275,  la 
Sup.  Ct.  432,  in  executory  process  in  foreclosure,  under  Louisiana  code 
requiring  notice  before  sale,  decree  not  final  where  objections  interposed 
to  lack  of  notice;  Yale  Gas-Stove  Co.  v.  Wilcox,  64  Conn.  122,  42  Am. 
St.  Rep.  167,  25  L.  R.  A.  103,  29  Atl.  308,  promoter  of  corporation  occu- 
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pies  fiduciary  relation  to  it  and  cannot  act  as  vendor  and  vendee;  Bent 
V.  Miranda,  8  N.  M.  83,  42  Pae.  92,  decree  determining  interest  in  land, 
but  reserving  adjudication  as  to  partition,  not  final;  Rogers  v.  Aetna 
Ins.  Co.,  95  Fed.  107,  36  C.  C.  A.  396,  arguendo. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement  of 
accounts  for  report  of  master.    Note,  5  Ann.  Oaa.  177. 

Bccree  estobllaliiD^  validity  of  patent  and  referring  daauges  to  master 
is  not  final. 

Approved  in  Ex  parte  National  Enameling  etc.  Co.,  201  U.  S.  160,  50 
Jm.  Ed.  708,  26  Sup.  Ct.  404,  decree  enjoining  infringement  as  to  claims 
held  infringed,  and  sending  cause  to  master  for  accounting  and  dismiss- 
ing as  to  claims  held  invalid,  is  not  final  appealable  decree  as  to  latter; 
Southern  R.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  179  U.  S.  643,  46  L.  Ed. 
356,  21  Sup.  Ct.  250,  holding  decree  appointing  commissioners  to  assess 
damages  in  condemnation  proceedings  is  not  final  decree  from  which 
error  lies;  Marian  Coal  Co.  v.  Peale,  204  Fed.  163,  122  C.  C.  A.  397, 
applying  principle;  Hills  &  Co.  v.  Hoover,  142  Fed.  906,  decree  award- 
ing injunction  and  accounting  for  copyright  infringement  and  referring 
to  master  to  ascertain  damages,  not  being  final  order  is  not  res 
adjndicata;  Australian  Knitting  Co.  v.  Gormly,  138  Fed.  103,  decree  en- 
joining patent  infringement  of  patent  and  referring  to  master  for  ac- 
counting is  not  conclusive  of  validity  of  patent  in  subsequent  suit  prior 
to  final  decree;  Kemp  v.  National  Bank  of  The  Republic,  109  Fed.  50, 
48  C.  C.  A.  213,  holding  decree  determining  invalidity  of  trust  deed  is 
final  and  appealable  as  to  trustee  and  beneficiary  in  such  deed,  although 
it  is  interlocutory  only  as  to  other  matters  involved  in  the  suit  in  which 
such  parties  have  no  interest;  Ogden  City  v.  Weaver,  108  Fed.  567,  47 
C.  C.  A.  485,  holding  decree  determining  invalidity  of  contract  and  re- 
ferring case  to  master  to  state  account  is  not  final  adjudication  plead- 
able in  bar;  King  v.  Harrington,  35  App.  D.  C.  115,  holding  decree  de- 
claring existence  of  partnership  and  referring  case  for  accounting  is  not 
final ;  Agnew  v.  Omaha  Nat.  Bank,  69  Neb.  663,  96  N.  W.  192,  where,  in 
suit  for  conversion  by  one  of  defendants  of  assets  of  partnership,  and 
preUminary  decree  entered,  finding  existence  of  partnership  and  reserv- 
ing case  for  accounting,  and  before  final  decree  said  defendant  dismissed, 
in  subsequent  suit  against  said  defendant  preliminary  decree  not  res 
adjndicata;  Raymond  v.  Royal  Baking-Powder  Co.,  76  Fed.  466,  22 
C.  C.  A.  276,  and  Brush  Elec.  Co.  v.  Western  Elec.  Co.,  76  Fed.  764, 
_  22  C.  C.  A.  543,  both  following  rule ;  Luxton  v.  North  River  Bridge  Co., 
147  U.  S.  341,  87  Ii.  Ed.  196,  13  Sup.  Ct.  368,  order  of  Circuit  Court, 
appointing  commissioner  to  assess  damages  for  land  taken  under  emi- 
nent domain,  not  final;  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  524, 
41  Ifc  Ed.  812,  17  Sup.  Ct.  410,  appeal  lies  to  Circuit  Court  of  Appeals 
from  interlocutory  order  granting  injunction  and  ordering  account  in 
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patent  case;  dissenting  opinion  in  Standard  Elev.  Co.  v.  Crane  Elev. 
Co.,  76  Fed.  793,  22  C.  C.  A.  549,  arguendo. 

Beference  to  master  for  mere  ministerial  purpose  does  not  affect  finality 
of  decree. 

Approved  in  Halfpenny  v.  Miller,  232  Fed.  115,  holding  order  deter- 
mining amount  due  on  partnership  accounting  ia  final;  Odbert  v.  Mar- 
quet,  175  Fed.  49,  99  C.  C.  A.  60,  holding  decree  directing  master  to  sell 
certain  collateral  is  final  one;  Mica  Insulator  Co.  v.  Commercial  Mica 
Co.,  157  Fed.  95,  holding  decree  dismissing  bill  and  referring  case  to 
ascertain  damages  was  final  one;  Bissell  Carpet  Sweeper  Co.  v.  Goshen 
Sweeper  Co.,  72  Fed.  551,  19  C.  C.  A.  25,  order  modifying  interlocutory 
decree  for  perpetual  injunction  against  infringement  so  as  to  permit 
manufacture  for  limited  time  is  appealable;  Andrews  y.  National  Foun- 
dry etc.  Pipe  Works,  73  Fed.  517,  19  C.  C.  A.  548,  holding  decree  in 
creditor's  suit  against  corporation,  and  stockholders  who  are  also  mort- 
gagees, final. 

Decree  referring  case  to  master  for  Judicial  purpose,  upon  wbich  furtner 
decree  depends,  is  not  final. 

Approved  in  Rexford  v.  Brunswick-Balke-Collender  Co.,  228  U.  S.  346, 
57  L.  £d.  867,  33  Sup.  Ct.  515,  holding  decree  referring  case  to  master 
for  further  proof  is  not  final ;  Maas  v.  Lonstorf ,  166  Fed.  44,  91  C.  C.  A. 
627,  holding  decree  providing  for  accounting  but  not  specifying  any  cer- 
tain time  for  same  was  not  final;  Roller  v.  Clarke,  19  App.  D.  C.  550, 
holding  decree  for  partition  and  sale  is  not  final;  Commercial  National 
Bank  v.  Consumers'  Brewing  Co.,  16  App.  D.  C.  195,  holding  judgment 
sustaining  demurrer  to  one  of  two  counts  is  not  final;  McAuslan  v.  Mc- 
Auslan,  34  R.  I.  468,  83  Atl.  839,  holding  decree  confirming  master's 
report  in  accounting  against  trustee  is  not  final;  Latta  v.  Kilboiirn,  150 
U.  S.  539,  37  L.  Ed.  1175,  14  Sup.  Ct.  207,  decree  determining  existence 
of  partnership  and  referring  to  master  to  state  account  not  final ;  Moran 
V.  Hagcr:nan,  64  Fed.  503.  12  C.  C.  A.  239,  and  Union  Mut.  Life  Ins. 
Co.  V.  Kirchoff,  160  U.  S.  378,  40  L.  Ed.  463,  16  Sup.  Ct.  320,  both  fol- 
lowing rule;  California  Nat.  Bank  v.  Stateler,  171  U.  S.  449,  43  L.  Ed. 
234,  19  Sup.  Ct.  7,  holding  decree  denying  order  to  show  cause,  under 
act  of  Congress,  27  Stat.  345,  not  final ;  Elder  v.  McClaskey,  70  Fed.  557, 
17  C.  C.  A.  251,  decree  in  partition  settling  interests  of  parties  to  master, 
but  reserving  question  as  to  special  for  further  order,  not  final;  South- 
ern Ry.  Co.  V.  Postal  Tel.  Cable  Co.,  93  Fed.  396,  35  C.  C.  A.  366,  order 
appointing  commissioners  in  condemnation  proceedings  not  final,  and 
writ  of  error  will  not  lie. 

Reference  for  accounting,  merely  in  aid  of  execution,  does  not  affect 
finaUty. 

Approved  in  Des  Moines  v.  Des  Moines  Water  Co.,  230  Fed.  573,  hold- 
ing order  in  condemnation  proceedings  fixing  value  of  waterworks   is 
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final;  Mont<?oniGry  Light  etc.  Co.  v.  Montgjomery  Traction  Co.,  219  Fed. 
978.  holding  decree  determining  amoant  due  under  contract  is  final  one ; 
Mercantile  Trust  Co.  v.  Chicago  etc.  R.  Co.,  123  Fed.  391,  59  C.  C.  A. 
349,  holding  decree  on  intervening  petition  against  receiver,  directing 
him  to  deliver  certain  property  to  petitioner,  or  in  default  to  account  for 
its  value,  and  also  to  pay  value  of  its  use  or  rental  while  used  hy  him, 
and  refers  to  master  to  determine  value  and  its  rental  is  not  final ;  Des- 
vergers  v.  Parsons,  60  Fed.  150,  8  C.  C.  A.  526,  decree  is  final  where  all 
issues  raised  passed  upon,  though  no  time  fixed  for  executing  conveyances 
therein  directed;  Chicago  etc.  R.  R.  Co.  v.  McCammon,  61  Fed.  776,  10 
C.  C.  A.  50,  upon  sale  of  mortgaged  property  free  of  liens,  decree  order- 
ing purchaser  to  pay  claim  adjudicated  against  receiver  after  confirma- 
tion of  sale  appealable ;  Chase  v.  Driver,  92  Fed.  784,  34  C.  C.  A.  668, 
arguendo. 

Cases  dintlngniflhlng  between  final  and  Interlocutory  Judgments  re- 
viewed. 

Approved  in  Deslions  v.  La  Compagnie  Generale  Transatlantique,  210 
U.  S.  112,  52  L.  Ed.  982,  28  Sup.  Ct.  664,  holding  decree  allowing  limita- 
tion of  liability  and  referring  claims  to  commissioner  is  not  final  one; 
Odell  v.  B.  Batterman  Co.,  223  Fed.  295,  138  C.  C.  A.  534,  holding  order 
denjdng right  of  party  to  sue  receiver  is  final;  Hultberg  v.  Anderson,  214 
Fed.  350,  131  C.  C.  A.  125,  holding  punitive  contempt  orders  are  final; 
Norris  Safe  &  Lock  Co.  v.  Manganese  etc.  Safe  Co.,  150  Fed.  578,  80 
C.  C.  A.  563,  order  requiring  party  to  pay  into  registry  of  court  money 
in  its  possession  which  is  subject  of  litigation  is  not  final  order ;  Sanders 
V.  Bluefield  Waterworks  etc.  Co.,  106  Fed.  592,  45  C.  C.  A.  475,  holdin<^ 
decree  definitely  rejecting  theory  of  plaintiff's  case  as  made  by  his 
pleadings  being  final  and  appealable,  becomes  conclusive  after  expiration 
of. time  for  appeal;  Marquam  v.  Ross,  47  Or.  379,  78  Pac.  699,  decree, 
on  bill  to  redeem  for  foreclosure,  granting  relief  prayed  for  and  submit- 
ting for  accounting  of  rents,  is  final  and  appealable;  American  Constr. 
Co.  T.  Jacksonville  etc.  Ry.  Co.,  148  U.  S.  384,  87  L.  Ed.  491,  13  Sup.  Ct. 
763,  certiorari  will  not  lie  to  review  interlocutory  decree  of  Circuit  r^ourt 
of  Appeals  modifying  injunction;  Chase  v.  Driver,  92  Fed.  783,  34 
C.  C.  A.  668,  decree  ordering  judicial  sale  of  property  is  final,  though 
it  refer  case  to  master  for  accounting. 

Where  finality  of  decree  for  plaintiff  is  doubtful,  doubt  will  be  resolved 
in  favor  of  defendant. 

Approved  in  Pleasants  v.  Southern  Ry.  Co.,  93  Fed.  97,  35  C.  C.  A. 
226,  holding  ordering  fixed  compensation  of  master  in  railroad  fore- 
closure interlocutory. 

Bailroad  cannot  avoid  "after-acqutred  property"  danse  in  mortgage  by 
calling  pnrcliase  lease. 
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Approved  Id  Contracting  &  Building  Co.  ▼.  Continental  Trust  Co.,  108 
Fed.  3,  47  C.  C.  A.  143,  holding  locomotives  delivered  under  lease  war- 
rants maturing  at  monthly  intervals  up  to  specified  date,  with  option  on 
part  of  lessee  on  payment  of  last  warrant  of  purchasing  locomotives  on 
payment  of  one  dollar,  passed  under  after-acquired  property  clause  in 
mortgrage;  New  York  Security  etc.  Co.  v.  Capital  Ry.  Co.,  77  Fed.  531, 
where  conditional  sale  of  chattels  delivered  to  purchaser  after  latter 
made  mortgage  of  after-acquired  property,  vendor's  lien  for  price  pre- 
vails where  chattels  do  not  become  fixtures  to  mortgaged  realty;  Harris 
V.  Youngstown  Bridge  Co.,  90  Fed.  328,  33  C.  C.  A.  69,  arguendo. 

Contract  by  wUch  directors  attempt  to  acquire  adyerae  interest  is  open 
to  nuq^cion. 

Approved  in  Crocker  v.  United  States,  240  U.  S.  81,  60  L.  Ed.  537,  36 
Sup.  Ct.  248,  holding  Postmaster-general  could  rescind  purchase  of 
satchels  where  it  was  discovered  superintendent  of  service  was  to  re- 
ceive secret  profit;  Idaho-Oregon  Light  etc.  Co.  v.  State  Bank,  224  Fed. 
46,  139  C.  C.  A.  503,  applying  rule  to  fraudulent  issue  of  bonds;  In  re 
Castle  Braid  Co.,  145  Fed.  230,  upholding  contract,  asserted  to  by  all 
stockholders,  whereby  corporation  acquired  stock  of  directors;  Yeung  v. 
City  of  Mankato,  97  Minn.  6.  8  L.  R.  A.  (N.  S.)  849,  105  N..  W.  970, 
board  of  freeholders,  appointed  to  draft  city  charter,  cannot  employ 
and  agree  to  pay  one  of  its  members  as  counsel  to  furnish  advice 
and  prepare  charter;  Bear  River  etc.  Orchard  Co.  v.  Hanley,  15  Utah, 
615,  50  Pac,  614,  when  officers  of  corporation  wrongfully  convey  real 
estate  to  second  corporation,  in  payment  for  stock  which  its  secretary 
issues  to  himself,  latter  holds  it  in  trust. 

Relations  and  rights  of  syndicate  members.    Note,  40  L.  R.  A.  224. 

Contract  yoidable  by  corporation  for  interest  of  directors  may  be  at- 
tacked by  mortgagees. 

Approved  in  W.  P.  Noble  Mercantile  Co.  v.  Mt.  Pleasant  etc.  Inst.,  12 
Utah,  235,  42  Pac.  873,  assignment  of  insolvent  corporation  for  benefit 
of  creditors  preferring  director  and  others  is  fraudulent. 

Contracts  between  corporations  having  common  directors  or  officers. 
Note,  38  L.  R.  A.  795. 

Bailroad  mortgage,  fraudulently  called  lease,  will  be  snbordlnated  to 
mortgage,  including  after-acquired  property. 

Approved  in  Central  Trust  Co.  v.  Ohio  Cent.  Ry.  Co.,  85  Fed.  343, 
same  case;  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  335,  33  C.  C.  A. 
69,  following  rule  in  mortgage  of  bridge  company's  property  where  com- 
pany contracts  to  create  liens  in  favor  of  trust  company  to  secure  loans. 

Appellate  court  will  consider  only  those  questicms  upon  wliich  m^eal  is 
taken. 
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Approyed  in  Grafton  y.  Paine,  168  U.  S.  704,  42  L.  Ed.  1212,  18  Snp. 
Ct.  942,  and  Gilbert  v.  Washington  etc.  Assn,,  173  U.  S.  701,  43  L.  Ed* 
1185, 19  Sup.  Ct.  877,  principles  applied  generally. 

Miscellaneons.    Miscited  in  In  re  Legg,  96  Fed.  327. 

146  U.  8.  670-614,  86  L.  Ed.  1091,  IS  Sup.  Ot.  152,  UNITEB  8TATE8  T» 
BOUTHEBK  PAO.  B.  B.  OO. 

Common-law  rule  as  to  necessity  for  identiflcation  does  not  control  con- 
greasional  grant 

Approved  in  Govin  v.  Chicago,  132  Fed.  855,  construing  Illinois  acts 
incorporating  Chicago  city  railroads. 

Gnats  in  pnasenti  to  railroads  take  elfect  as  of  date  upon  iiUng  ma^i 
of  location. 

Approved  in  Southern  Pacific  Co.  v.  Lipman,  148  CaL  485,  487,  488, 
83  Pac.  447,  448,  following  rule;  Southern  Pacific  R.  R.  Co.  v.  United 
States,  228  U.  S.  625,  629,  57  L.  Ed.  994,  996,  33  Sup.  Ct.  717,  discussing 
whether  interest  was  allowable  on  money  obtained  by  railroad  in  sale  of 
land  wrongfully  patented ;  United  States  v.  Detroit  Timber  etc.  Co.,  200 
U.  S.  334,  50  L.  Ed.  504,  26  Sup.  Ct.  282,  doctrine  of  relation  protectsi 
bona  fide  purchaser  of  timber  lands  from  patentees  against  wrongful 
acts  of  entryman ;  Werling  v.  IngersoU,  181  U.  S.  138,  45  L.  Ed.  786,  21 
Sup.  Ct.  573,  holding  grant  of  March  2,  1827,  to  Illinois  of  alternate 
sections  in  aid  of  canal  from  Illinois  River  to  Lake  Michigan,  granted 
by  implication  right  of  way  through  reserved  sections,  but  not  to  ninety 
feet  on  each  side;  United  States  v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  43, 
47, 44  L.  Ed.  364,  866,  20  Snp.  Ct.  266,  holding  of  map  of  general  route 
of  Northern  Pacific  did  not,  prior  to  filing  map  of  definite  location  con- 
stitute such  disposal  of  lands  within  exterior  lines  of  that  route  to  pre- 
elnde  grant  of  lands  to  another  company ;  Union  Pac.  R.  Co.  v.  City  of 
'  Greeley,  189  Fed.  7, 110  C.  C.  A.  571,  holding  grant  of  right  of  way  is  not 
affected  by  any  conditions ;  United  States  ▼.  Chicago  etc.  R.  Co.,  148  Fed. 
890,  mere  selection  and  filing  of  lists  of  swamp-lands  by  State  agents 
prior  to  approval  of  selections  by  General  Land.  Office  does  not  prevent 
their  passing  under  railroad  grant ;  McFadden  v.  Mountain  View  Min.  A' 
Mill.  Co.,  97  Fed.  679,  38  C.  C.  A.  354,  holding  act  of  July  1, 1892,  restor- 
ing to  pnblic  domain  portion  of  Colville  reservation  did  not  in  advance  of 
presidential  proclamation  open  same  to  mineral  location;  Wilson  v. 
Soathern  Pac.  R.  R.  Co.,  135  Cal.  423,  426,  427,  67  Pac.  688,  690,  hold- 
ing where  railroad  sold  land  claimed  as  part  of  land  grant  and  con- 
tracted to  procure  patent  therefor  with  reasonable  diligence,  and  that 
if  patent  could  not  be  procured  it  would  return  purchase  price,  pur- 
chaser cannot  rescind  where  railroad  continued  to  use  diligence  and 
prosecuted  litigation  to  procure  patent ;  State  v.  Whitney,  66  Wash.  478, 
120  Pac.  118,  holding  fact  that  school  lands  were  unsurveyed  will  not 
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prevent  passing  of  title;  Mariner  v.  Oconto  Land  Co.,  142  Wis.  536,  126 
N.  W.  35,  construing  grant  of  lands  to  be  in  praesenti ;  United  States  v. 
Southern  Pac.  R.  R.  Co.,  62  Fed.  535,  following  rule;  Missouri  etq.  Ry. 
Co.  V.  Cook,  163  U.  S.  496,  41  L.  Ed.  241.  16  Sup.  Ct.  1095,  following 
rule  in  grant  to  Missouri,  Kansas  and  Texas  railway;  Southern  Pac. 
R.  R.  Co.  V.  Araiza,  57  Fed.  104,  under  Land  Grant  Act,  14  Stat.  292, 
lands  not  open  to  settlement  after  withdrawal  by  land  office;  Southern 
Pac.  R.  R.  Co.  V.  Groeck,  68  Fed.  616,  holding  Land  Grant  Act  of  July, 
1866,  of  itself  operated  to  withdraw  odd-numbered  sections  from  entry 
or  sale ;  Northern  Pac.  R.  R.  Co.  v.  Musser-Sauntry  Land  etc.  Co.,  68  Fed. 
998, 16  C.  C.  A.  97,  holding  reservation  of  land  granted  to  State  by  Land 
Department  excepted  it  from  grant  to  Northern  Pacific  Co.;  Southern 
Pac.  R.  R.  Co.  V.  Groeck,  87  Fed.  974,  31  C.  C.  A.  334,  Land  Grant  Act 
of  July,  1866,  of  itself  withdrew  lands  from  settlement,  and  Congress 
alone  can  declare  forfeiture  of  grant;  Wilson  v.  Beckwith,  140  Mo.  385, 
41  S.  W.  992,  holding  lands  granted  tp  Arkansas  by  10  U.  S.  Stats,  at 
Large,  155,  and  by  it  to  railroad,  passed  to  mortgagee  of  road  upon  fore- 
closure ;  Atlantic  etc.  R.  Co.  v.  Mingus,  7  N.  M.  368,  34  Pac.  594,  holding 
Forfeiture  Act  of  July,  1886,  valid  (see,  also,  dissenting  opinion  in  7 
N.  M.  388,  34  Pac.  601) ;  Northern  Pac.  Ry.  Co.  v.  Miller,  20  Wash.  34, 
35,  54  Pac.  608,  under  act  of  Congress  (September  29,  1890)  certain 
lands  granted  to  Northern  Pacific  forfeited  and  became  part  of  public 
domain;  dissenting  opinion  in  Oregon  etc.  R.  R.  Co.  v.  United  States,  77 
Fed.  77,  79,  23  C.  C.  A.  15,  majority  holding  at  date  of  grant  to  Oregon  & 
Cal.  R.  R.,  right  of  location  unimpaired  in  Northern  Pacific  Co.,  antil 
Forfeiture  Act,  by  virtue  of  which  lands  restored  to  United  States; 
Steele  v.  Walker,  115  Ala.  490,  67  Am.  St.  Rep.  65,  21  South.  944, 
ai^endo. 

Distinguished  in  Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal.  489,  57 
Pac.  393,  holding  title  to  lands  within  indemnity  limits  relates  to  date 
of  selection  and  not  to  date  of  act  of  grant. 

Tliat  Congress  makes  later  grant  to  anotlier  road  does  not  make  It  re- 
late back  to  date  of  prior  grant. 

Approved  in  United  States  v.  Southern  Pac.  R.  Co.,  98  Fed.  38,  38 
C.  C.  A.  619,  reviewing  decisions  involving  rights  of  Southern  Pacific  to 
lands  in  California  within  limits  reserved  under  Atlantic  and  Pacific 
grant,  and  holding  Southern  Pacific  acquired  no  rights  in  such  lands 
under  either  its  main  line  or  branch  line  grants. 

Map  of  location  from  Colorado  Blver,  through  San  Buenaventura  to  San 
Francisco,  was  good  as  map  of  location  between  first  two  points. 

Approved  in  Southern  Pac.  R.  R.  Co.  v.  United  States,  168  U.  S.  45, 
47,  42  L.  Ed.  875,  876,  18  Sup.  Ct.  26,  27,  holding  S.  P.  Co.  acquired  no 
title  to  lands  forfeited  by  A.  &  P.  Co.  by  virtue  of  24  Stat.  123 ;  United 
States  V.  Southern  Pac.  R.  Co.,  98  Fed.  34,  38  C.  C.  A.  619,  reviewing 
decisions  involving  rights  of  Southern  Pacific  to  lands  in  California 
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within  limits  reserved  under  Atlantic  and  Pacific  ofrant  and  holding 
Soiithci*n  Pacific  acquired  no  rights  in  such  lands  under  either  its  main 
line  or  branch  line  grants. 

Distinguished  in  United  States  v.  Northern  Pac.  R.  R.  Co.,  95  Fed. 
872,  37  C.  C.  A.  290,  acceptance  of  route  of  Northern  Pacific  and  issu- 
ance of  land  grant  patents  is  waiver  of  right  of  forfeiture  for. delay  in 
construction;  Northern  Pac.  R.  Co.  v.  Doherty,  100  Wis.  49,  75  N.  W. 
10S3,  holding  where  land  grant  left  location  of  termini  to  Northern 
Pacific  Company,  when  once  made,  it  was  final. 

Repeal  of  grant  to  Atlantic  and  Padflc  did  not  operate  to  vest  uue 
in  Boothem  Paciiic. 

Approved  in  United  States  v.  Southern  Pac.  R.  Co.,  152  Fed.  311, 
United  States  v.  Southern  Pac.  R.  Co.,  167  Fed.  511,  514,  516,  93  C.  C.  A. 
146,  and  Southern  Pacific  R,  R.  Co.  v.  United  States,  223  U.  S.  564,  56 
L.  Ed.  552,  32  Sup.  Ct.  325,  all  applying  principle;  Northern  Lumber 
Co.  V.  O'Brien,  204  U.  S.  199,  61  L.  Ed.  442,  27  Sup.  Ct.  249,  holding 
land  found  not  to  be  part  of  previous  grant  becomes  part  of  public 
domain;  Southern  Pacific  R.  R.  v.  United  States,  189  U.  S.  450,  451, 
47  L.  Ed.  899,  900,  23  Sup.  Ct.  568,  569,  holding  forfeiture  of  Texas 
Pacific  grant  by  act  of  February  28,  1885,  did  not  vest  Southern  Pacific 
with  lands,  but  forfeiture  inured  to  benefit  of  United  States;  San  Jose 
Land  &  Water  Co.  v.  San  Jose  Ranch  Co.,  189  U.  S.  180,  47  L.  Ed.  768, 
23  Sup.  Ct.  489,  holding  one  who  on  complying  with  act  of  Coiierress 
would  have  right  to  purchase  public  lands,  but  who  has  not  complied 
with  act  cannot  demand  adjudication  that  his  title  is  valid  as  against 
one  in  possession;  United  States  v.  Southern  Pac.  R.  Co.,  98  Fed.  35, 
40,  38  C.  C.  A.  619,  reviewing  decisions  involving  right  of  Southern 
Pacific  to  lands  in  California  within  limits  reserved  under  Atlantic 
and  Pacific  grant  and  holding  Southern  Pacific  acquired  no  rip:hts  in 
such  lands  under  either  its  main  line  or  branch  line  grants;  Owen  v. 
Pomona  Land  &  Water  Co.,  131  Cal.  537,  63  Pac.  852,  holding  where 
vendor  in  contract  of  sale  claimed  title  as  grantee  of  railroad  and  hon- 
estly misrepresented  title  as  ;?ood,  whereas  railroad's  title  was  void, 
such  defect  in  title  when  discovered  is  ground  for  rescission  by  pur- 
chaser; Owen  V.  Pomona  Land  &  Water  Co.,  6  Cal.  Unrep.  442,  61  Pac. 
474,  holding  purchaser  of  land  eiToneously  patented  might  avoid  sale; 
United  States  v.  Southern  Pac.  R.  R.  Co.,  62  Fed.  534,  following  rule 
(affirmed  in  69  Fed.  49,  16  C.  C.  A.  114);  Lake  Superior  Ship  Canal 
etc.  Co.  V.  Cunningham,  155  U.  S.  372,  89  L.  Ed.  189,  15  Sup.  Ct.  110, 
applying  principle  to  grant  to  Wisconsin,  June,  1856;  Wiscon.sin  Cent. 
R.  R.  Co.  V.  Forsythe',  159  U.  S.  55,  40  L.  Ed.  74,  15  Sup.  Ct.  1023, 
holding  title  to  lands  granted  by  act  of  ConpTess,  13  Stat.  66,  passed 
to  Wisconsin  Central  Railroad,  notwithstanding  its  withdrawal  by  Land 
Department;  Northern  Pac.  Ry.  Co.  y.  McCormick^  94  Fed.  943|  36 
XVI— 14 
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C.  C.  A.  560,  holding  Northern  Pacific  had  no  title  hy  virtne  of  grant  to 
unsnrveyed  land  entered  prior  to  its  filing  map. 

Distinguished  in  Southern  Pac.  R.  R.  Co.  v.  Bovard,  4  Cal.  App.  77, 
78,  87  Pac.  203,  holding  (rule  applies  only  to  lands  within  twenty  mile 
limit. 

Ballroad  land  grants  are  intended  to  operate  at  fixed  time  and  include 
lands  then  public 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Wismer,  230  Fed.  594,  hold- 
ing part  of  Indian  reservation  did  not  pass  under  grant  to  railroad; 
United  States  v.  Grand  Rapids  etc.  R.  Co.,  165  Fed.  301,  91  C.  C.  A. 
265,  holding  fact  that  certain  lands  were  suhsequently  made  puhlie 
lands  would  not  cause  them  to  pass  under  grant;  United  States  v. 
Grand  Rapids  &  I.  R.  Co.,  154  Fed.  135,  136,  holding:  land  reserved  as 
Indian  land  did  not  pass  under  grant  to  railroad;  Wilson  v.  Southern 
Pacific  R.  Co.,  150  Cal.  733^"  89  Pac.  1090,  Southern  Pac.  Ry.  Co.  v. 
United  States,  186  Fed.  742,  108  C.  C.  A.  607,  and  United  States  v. 
Southern  Pac.  R.  Co.,  157  Fed.  99,  all  holding  United  States  may  sue 
for  money  obtained  in  sale  of  lands  erroneously  patented  to  railroad; 
Oregon  etc.  R.  Co.  v.  United  States,  148  Fed.  606,  78  C.  C.  A.  375,  rail- 
road grant  did  not  attach  to  lands  within  primary  limits  as  fixed  by 
definite  location  of  road  but  which  at  time  of  filing  map  of  definite 
location  there  were  pre-emption  claims  on  file  and  uncanceled  of  record; 
Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  616,  619,  620,  71  C.  C.  A. 
598,  applying  rule  in  construing  Northern  Pacific  grant  of  1864;  Van 
Kirk  Land  etc.  Co.  v.  Green,  132  Ala.  352,  31  South.  485,  holding  fact 
that  Mobile  and  Girard  railroad  was  not  completed  within  time  pre- 
scribed in  grant  did  not  operate  to  forfeit  title  to  lands  granted ;  South- 
em  Tac.  R.  Co.  V.  Arnold,  162  Cal.  728,  729,  124  Pac.  831,  holding 
adjudication  that  lands  could  not  be  selected  under  branch  line  is  no 
bar  to  selection  under  main  line;  San  Jose  Land  &  Water  Co.  v.  San 
Jose  Ranch  Co.,  129  Cal.  678,  62  Pac.  271,  holding  act  of  Congress  of 
1886,  restoring  lands  granted  to  Atlantic  and  Pacific  to  public  domain, 
confirmed  existing  water  rights  previously  acquired  by  appropriation 
in  1870;  Northern  Pac.  Ry.  Co.  v.  Nelson,  22  Wash.  530,  61  Pac.  706, 
holding,  under  act  of  July  2,  1864,  granting  lands  to  Northern  Pacific, 
order  of  land  commissioner  that  company  had  filed  map  of  general 
route  withdrew  lands  so  that  they  are  not  open  to  homestead,  though 
claimant  settled  thereon  prior  to  definite  location  of  road;  United 
States  V.  Southern  Pac.  R.  R.  Co.,  62  Fed.  533,  following  rule;  Monroe 
Cattle  Co.  V.  Becker,  147  U.  S.  57,  37  L.  Ed.  77,  13  Sup.  Ct.  221,  hold- 
ing under  Texas  school  land  laws,  during  ninety  days  allowed  for  first 
pa3anent,  lands  are  protected  against  forfeiture;  United  States  v. 
Northern  Pac.  R.  R.  Co.,  152  U.  S.  298,  299,  88  L.  Ed.  449,  14  Sup.  Ct. 
604,  applying  principle  and  holding  by  13  Stat.  94,  grant  to  Oregon 
Central  Railway  Company  had  taken  effect  before  grant  to  Northern 
'  Pacific  Railroad,  and  latter  had  no  rights  to  such  land;  Menotti  v.  Dillon, 
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167  U.  S.  720,  48  L.  £d.  SS8,  17  Sup.  Ct.  951,  holding  Land  Grant  Acts 
of  1862  gave  Congress  power  to  dispose  of  lands  along  raiboad,  prior 
to  location  of  line,  and  grant  to  California  valid ;  Northern  Pac.  R.  R. 
Co.  V.  Musser-Sauntry  Land  etc.  Co.,  168  U.  S.  610,  42  L.  Ed.  598,  18 
Sup.  Ct.  207,  holding  withdrawal  from  sale  by  land  office  of  lands 
CT&nted  to  Wisconsin  exempted  such  lands  from  later  grant  to  Northern 
Pacific  Railroad  Company;  United  States  v.  Loughrey,  71  Fed.  923, 
18  C.  C.  A.  391,  government  has  no  right  of  action  for  cutting  timber 
on  lands  granted  to  State  on  condition,  unless  forfeiture  declared; 
Oregon  etc.  R.  R.  Co.  v.  United  States,  77  Fed.  74,  23  C.  C.  A.  15,  holding 
failure  of  Northern  Pacific  Railroad  Company  to  file  sufficient  map 
operated  to  forfeit  land  grant  and  title  remained  in  government ;  United 
States  v.  Northern  Pac.  R.  R.,  95  Fed.  879,  37  C.  C.  A.  290,  Northern 
Pacific's  failure  to  construct  line  within  time  specified  not  forfeiture  of 
land  grant,  where  subsequently  map  of  route  accepted  and  patents  issued ; 
Noble  V.  Union  River  Logging  R.  R.  Co.,  147  U.  S.  175,  87  L.  Ed.  127, 
13  Sup.  Ct.  274,  arguendo. 

Grant  to  Southern  Pacific  was  broad  enough  to  include  all  land  along 
Its  line. 

Approved  in  United  States  v.  Southern  Pac.  R.  R.  Co.,  117  Fed. 
^2,  holding  none  of  lands  within  thirty-mile  limit  of  grant  to  Atlantic 
and  Pacific  by  act  of  July  27,  1886,  passed  to  Southern  Pacific  by 
virtue  of  grant  made  to  that  company  by  joint  resolution  of  June  28, 
1870,  and  act  of  March  3,  1871 ;  United  States  v.  Southern  Pac.  R.  R. 
Co.,  98  Fed.  32,  38  C.  C.  A.  619,  reviewing  decisions  involving  rights 
of  Southern  Pacific  to  lands  in  California  within  limits  reserved  under 
Atlantic  and  Pacific  grant  and  holding  Southern  Pacific  acquired  no 
ni^bts  in  such  lands  under  either  its  main  line  or  branch  line  grants; 
United  States  v.  Southern  Pac.  R.  R.  Co.,  55  Fed.  567,  569,  arguendo. 

Distinguished   in    Southern   Pac.   R.   R.   Co.   v.   United   States,   183 

U.  S.  521,  528,  530,  533,  46  L.  Ed,  809,  312,  SIS,  314,  22  Sup.  Ct.  155. 

^^)  159,  160,  holding  United  States  and  Southern  Pacific  each  have 

e<|ual  undivided  moiety  in  all  odd-numbered  sections  within  conflicting 

place  limits  of  grant  to  Atlantic  and  Pacific  and  Southern  Pacific  by 

*«t  of  July  27,  1866;  dissenting  opinion  in  Oregon  etc.  R.  R.  Co.  v. 

United  States,  77  Fed.  82,  23  C.  C.  A.  15,  majority  holding,  at  date 

of  grant  to  Oregon  &  California  Railroad,  right  of  location  unimpaired  in 

A^orthem  Pacific  Company,  until  Forfeiture  Act,  by  virtue  of  which  lands 

restored  to  United  States. 

Only  government  can  raise  question  of  breadi  of  condition  In  grant. 
Approved  in  Neff  v.  United  States,  165  Fed.  282,  91  C.  C.  A.  241, 
holding  settlement  on  timber  land  may  be  proven  after  lapse  of  thirteen 
years;  Southern  Pac.  R.  R.  Co.  v.  United  States,  69  Fed.  57,  58,  16 
C.  C.  A.  114,  holding  Southern  Pacific  Railroad  had  no  title  to  lands 
granted  to  Atlantic  &  Pacific  and  subsequently  forfeited. 
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On  forfeiture  of  land  granted  to  road  title  reverts  to  government. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Concannon,  75  Wash.  601,  135 
t^ac.  656,  holding  part  of  right  of  way  lost  to  railroad  by  adverse  pos- 
session does  not  revert  to  United  States;  Southern  Pac.  R.  R.  Co.  v. 
United  States,  168  U.  S.  25,  30,  44,  42  L.  Ed.  868,  870,  375,  18  Sup. 
Ct.  18,  20,  25,  applying  principles;  Or^on  etc.  R.  R.  Co,  v.  United 
States,  77  Fed.  71,  23  C.  C.  A.  15,  holding  at  date  of  grant  to  Oregon  & 
California  Railroad,  right  of  location  nnimpaired  in  Northern  Pacific 
Company,  until  Forfeiture  Act,  by  virtue  of  which  lands  restored  to 
United  States;  United  States  v.  Southern  Pac.  R.  R.  Co!,  86  Fed.  963, 
holding  29  Stat.  42,  confirmed  title  of  bona  fide  purchasers  of  lands 
patented  under  railroad  grants,  where  made  in  pursuance  of  contracts 
previous  to  forfeiture  suits ;  Southern  Pac.  R.  R.  Co.  v.  Painter,  113  Cal. 
251,  253,  45  Pac.  320,  321,  applying  rule  and  holding  specific  performance 
for  sale  of  lands  will  not  lie  where  United  States  Supreme  Court  has 
decided  company  had  no  title  (dissenting  opinion  in  113  Cal.  254,  255,  45 
Pac.  321,  322) ;  Northern  Pac.  Ry.  Co.  v.  Miller,  20  Wash.  37,  54  Pac.  608, 
under  act  of  Congress  (September  29,  1890)  certain  lands  granted  to 
Northern  Pacific  forfeited  and  became  part  of  public  domain;  United 
States  V.  Bell  Tel.  Co.,  167  U.  S.  240,  42  L.  Ed.  154,  17  Sup.  Ct.  810, 
arguendo. 

Distinguished  in  dissenting  opinion  in  Oregon  etc.  R.  R.  Co.  v.  United 
States,  77  Fed.  81,  23  C.  C.  A.  15,  majority  holding,  at  date  of  srant 
to  Oregon  and  Pacific  Company,  right  of  location  unimpaired  in  North- 
ern Pacific  Company  until  Forfeiture  Act,  by  virtue  of  which  lands 
restored   to  United    States. 

Miscellaneous.  Cited  in  Tarpey  v.  Madsen,  178  U.  S.  227,  44  L.  Ed. 
1047,  20  Sup.  Ct.  853,  holding  mere  occupancy  of  entryman  who  does 
not  file  his  declaratory  statement  is  insufficient  to  protect  his  claim 
against  railroad  grant. 

146  U.  S.  615-^19,  36  I..  Ed.  1104,  13  Sup.  Ot  163,  T7NITED  STATES  v.  COI«- 
TON  MABBLE  ETC.  CO. 

Railroad  takes  no  title  to  indemnity  lands  until  selection. 

Approved  in  Southern  Pacific  R.  R.  Co.  v.  United  States,  228  U,  S. 
625,  57  L.  Ed.  995,  33  Sup.  Ct.  717,  discussing  liability  of  grantee  for 
interest  on  money  obtained  in  sale  of  lands  erroneously  patented; 
Werling  v.  Ingersoll,  181  U.  S.  138,  45  L.  Ed.  786,  21  Sup.  Ct.  573, 
holding  by  act  of  March  2,  1827,  gi-anting  to  Illinois  alternate  sec- 
tions to  aid  in  construction  of  canal,  did  not  grant  strip  ninety  feet 
wide  on  each  side  of  route  of  canal;  Sage  v.  Swenson,  64  Minn.  519, 
67  N.  W.  545,  while  withdrawal  of  land  grant  in  force,  lands  not  open 
to    settlement. 

Distinguished  in  Southern  Pac.  R.  R.  Co.  v.  Bovard,  4  Cal.  App. 
77,  78,  87  Pac.  203,  holding  decisions  as  to  place  limits  inapplicable  to 
indemnity  selections;  Southern  Pac.  R.  R.  Co.  v.  Wood,  124  Cal.  486, 
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57  Pac.  392,  in  determining  whether  land  subject  to  selection,  ScHjretary 
of  Interior  acts  judicially ;  Grandin  v.  La  Bar,  3  N.  D.  462,  57  N.  W. 
247,  location  of  line  did  not  veat  title  in  land  grant  to  Northern 
Pacific  railroad. 

Grant  to  Sonthern  Pacillc  exempted  all  laadB  to  wbich  Atlantie  and 
Pacific  had  acquired  rlgbt. 

Approved  in  Southern  Pacific  R.  R.  Co.  v.  United  States,  223  U.  S. 
564,  56  L.  Ed.  562,  32  Sup.  Ct.  325,  and  Southern  Pac.  R.  Co.  v.  United 
States,  167  Fed.  516,  93  C.  C.  A.  150,  both  applying  principle ;  Southern 
Pacific  R,  R.  Co.  v.  United  States,  189  U.  S.  449,  47  L.  Ed,  899,  23  Sup. 
€t.  568,  holding  when  gfant  to  Texas  Pacific  was  declared  forfeited 
by  act  of  February  28,  1885,  forfeiture  did  not  vest  Southern  Pacific 
with  title,  but  forfeiture  inured  to  benefit  of  United  States  (affirming 
109  Fed.  917) ;  San  Jose  Land  &  Water  Co.  v.  San  Jose  Ranch  Co., 
189  U.  S.  181,  47  L.  Ed.  768,  23  Sup.  Ct.  489,  holding  party  who  on 
complying  with  act  of  Congress  would  have  right  to  purchase  land 
part  of  public  domain,  but  who  has  not  complied  with  act,  not  entitled 
on  showing  of  mere  right  to  purchase  to  demand  that  its  title  be  ad- 
jadpred  valid  and  that  other  party  be  adjudged  to  have  no  interest; 
Southern  Pac.  R.  R.  Co.  v.  United  States,  183  U.  S.  521,  528,  530,  46 
L.  Ed.  309,  312,  313,  22  Sup.  Ct.  155,  158,  159,  holding  by  Forfeiture 
Act  of  July  6,  1886,  United  States  and  Southern  Pacific  hold  equal  un- 
divided moieties  in  odd-numbered  sections  lying  within  conflicting 
place  limits  of  grant  of  July  27,  1866 ;  United  States  v.  Southern  Pac. 
R.  R.  Co.,  117  Fed.  552,  holding  none  of  lands  within  thirty-mile  limit 
of  grant  made  to  Atlantic  and  Pacific  by  act  of  July  27,  1886,  passed 
to  Southern  Pacific  by  virtue  of  its  grants  of  June  28,  1870,  and  March 
3, 1871;  United  States  v.  Southern  Pac.  R.  Co.,  98  Fed.  32,  35,  40,  38 
C.  C.  A.  619,  reviewing  decisions  involving  rights  of  Southern  Pacific 
to  lands  in  California  within  limits  reserved  under  Atlantic  and  Pacific 
grant  and  holding  Southern  Pacific  acquired  no  rights  in  such  lands 
under  either  its  main  line  or  branch  line  grants ;  Owen  v.  Pomona  Land 
&  Water  Co.,  131  Cal.  537,  63  Pac.  852,  holding  where  vendor  in  con- 
tract of  sale  claimed  title  as  grantee  of  railroad  and  honestly  mis- 
represented  title  as  good,  whereas  railroad's  title  was  void,  such  defect 
in  title  when  discovered  is  ground  for  rescission  by  purchaser;  San 
Jose  Land  &  Water  Co.  v.  San  Jose  Ranch  Co.,  129  Cal.  678,  62  Pac. 
271,  holding  act  of  1886,  restoring  lands  grranted  to  Atlantic  and 
Pacific  to  public  domain,  confirmed  water  rights  previously  acquired 
by  appropriation  in  1870;  United  States  v.  Southern  Pac.  R.  R.  Co., 
86  Fed.  963,  and  United  States  v.  Southern  Pac.  R.  R.  Co.,  94  Fed. 
431,  433,  both  following  rule ;  Southern  Pac.  R.  R.  Co.  v.  United  States, 
168  U.  S.  25,  30,  45,  42  L.  Ed.  368,  370,  876, 18  Sup.  Ct.  18,  20,  26,  under 
24  Stat.  123,  lands  granted  to  Atlantic  and  Pacific  railroad  restored 
to  public  domain,  and  Southern  Pacific  Company  has  no  right  therein; 
Southern  Pacific  Co.  v.  Lipman.  148  Cal.  488,  83  Pac.  448,  arguendo. 
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Distingaished  in  United  States  ▼.  Southern  Pae.  R.  Co.,  167  Fed. 
511,  512,  514,  93  C.  C.  A.  146,  and  United  States  v.  Southern  Pac.  R. 
Co.,  152  Fed.  311,  314,  both  holding  Southern  Pacific  Company  might 
make  selections  in  land  forfeited  by  Atlantic  and  Pacific. 

Running  of  statute  of  limitations  against  State  as  dependent  upon 
State  being  real  party  in  interest.     Note,  8  Ann.  Gas.  702. 

146  XT.  8.  619-^20,  36  L.  Bd.  1106,  13  Sup.  Ct.  260,  BBOWN  v.  BAXTEBw 

Supreme  Court  will  not  reyiew  judgment  of  State  court  remanding  for 
fdrther  proceedings. 

Approved  in  Hume  v.  Bowie,  148  U.  S.  252,  37  L.  Ed.  440,  13  Sup. 
Ct.  584,  order  setting  aside  verdict  and  granting  new  trial  not  final 
order;  Union  Mut.  Life  Ins.  Co.  v.  Kirchoff,  160  U.  S.  378,  40  L.  Ed. 
468,  16  Sup.  Ct.  320,  where  appellate  court  remands  case  for  further 
proceedings,  decree  not  final  and  not  reviewable;  MacLeod  v.  Graven, 
79  Fed.  84,  24  C.  C.  A.  449,  writ  of  error  from  Supreme  Court  does 
not  lie  to  review  judgment  of  Circuit  Court  of  Appeals  which  is  not 
final. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  517. 

146  XT.  8.  620-630,  36  L.  Ed.  1107,  13  Sup.  Ot,  186,  MEA198  ▼.  BANK  OF 
BANDALL. 

Transfer  of  UU  of  lading  passes  title  to  goods. 
Approved  in  American  Zinc  etc.  Co.  v.  Marble  Lead  Works,  102 
Mo.  App.  168,  76  S.  W.  671,  reaffirming  rule;  Bush  v.  Export  Storage 
Co.,  136  Fed.  928,  upholding  title  of  pledgee  of  warehouse  receipts  in 
goods  stored  as  against  trustee  in  bankruptcy  of  pledgor. 

Pledgee  of  bill  of  lading  has  same  right  as  purchaser  so  far  as  necessary 
to  protect  himself. 

Approved  in  Ammon  v.  Gamble-Robinson  Commission  Co.,  Ill  Minn. 
456,  127  N.  W.  450,  holding  transfer  of  warehouse  receipts  transfers 
title  to  property;  Carothers  Warehouse  Bldg.  Assn.  v.  McConneU,  30 
Okl.  402,  121  Pac.  194,  holding  one  purchasing  goods  with  knowledge  of 
pledge  takes  subject  to  equities  of  pledgee;  Merchants'  Exch.  Bank 
v.  McGraw,  76  Fed.  934,  22  C.  C.  A.  622,  under  sections  2407-2413, 
Washington  Statutes,  holder  of  bill  of  lading  as  security  can  maintain 
replevin ;  Schmidt  v.  First  Nat.  Bank,  10  Colo.  App.  264,  50  Pac.  734, 
in  replevin,  where  complaint  alleged  ownership,  while  proof  showed 
bill  of  lading  delivered  for  security,  there  is  no  variance. 

Bank  advancing  money  on  bill  of  lading  has  lien  cm  property  in  hands 
of  consignee. 

Approved  in  C.  E.  White  ft  Co.  v.  Century  Saving  Bk.,  229  Fed. 
977,  holding  factor  might  sell  consignment  of  cattle  although  bank  held 


216  LLOYD  V.  PRESTON.  146  U.  S.  630-645 

bai  of  lading;  Hawkins  ▼.  Alfalfa  Products  Co.,  152  Ky.  159,  44 
L.  B.  A.  (N.  8.)  600,  153  S.  W.  204,  holding  bank  discounting  draft 
attached  to  bill  of  lading  does  not  warrant  quality  of  goods  covered 
by  bill;  Millhiser  Mfg.  Co.  v.  Gallege  Mills  Co.,  101  Va.  590,  592, 
599,  44  S.  E.  764,  765,  767,  holding  bona  fide  holder  of  warehouse  re- 
ceipts has  priority  over  claimant  asserting  lien  for  supplies  furnished 
after  transfer  and  delivery  of  such  receipt;  Fidelity  Ins.  etc.  Co.  v. 
Roanoke  Iron  Co.,  81  Fed.  442,  brokers  having  possession  of  bills  of 
lading,  and  merely  accounting  for  proceeds  of  sale,  have  title  to 
property  superior  to  supply  creditors  of  principal;  Tuttle  v.  Exchange 
Bank,  90  6a.  656,  16  S.  E.  956,  holding  property  represented  by  bill 
of  lading  held  as  security  for  advances  not  subject  to  execution  against 
person  securing  advances  on  it. 

Right  of  discounter  of  draft  as  to  property  covered  by  bill  of  lad- 
ing attached.    Note,  49  L.  B.  A.  (N.  S.)  645,  649. 

Baling  on  motion  for  continuance  Is  not  reviewable. 
Approved  in  Lyman  v.  Warner,  113  Fed.  88,  51  C.  C.  A.  73,  and 
Dexter  v.  Kellas,  113  Fed.  48,  51  C.  C.  A.  35,  both  reaffirming  rule ; 
St.  Louis  etc.  Lumber  Co.  v.  United  States,  177  Fed.  180,  100  C.  C.  A. 
640,  applying  principle ;  Metropolitan  St.  R.  Co.  v.  Davis,  112  Fed.  634, 
50  C.  C.  A.  402,  holding  denial  of  motion  to  open  default  not  review- 
able; Bradshaw.y.  Stott,  7  App.  D.  C.  281,  discussing  whether  action 
may  be  reviewed  where  there  has  been  abuse  of  discretion;  Isaacs  v. 
United  States,  159  U.  S.  489,  40  L.  Ed.  230,  16  Sup.  Ct.  52,  foUowing 
mle;  Cape  Fear  Tawing  etc.  Co.  ▼.  Pearsall,  90  Fed.  437,  33  C.  C.  A. 
161,  arguendo. 

146  U.  S.  630-646,  36  L.  Ed.  1111,  13  Sup.  Ot.  131,  UX>YD  Y.  PBESTOK. 

Bona  fide  creditor  may  compel  actual  paymeiit  by  stockholder  wbo  has 
giofldy  overralned  land  glYen  in  payment  of  subscription. 

Approved  in  Irvine  v.  Blackburn,  198  Fed.  361,  holding  action  to 
enforce  assessment  may  be  brought  against  equitable  owner  of  stock; 
MeClure  v.  Paducah  Iron  Co.,  90  Mo.  App.  577,  and  State  Trust  Co. 
V.  Turner,  111  Iowa,  669,  82  N.  W.  1031,  both  holding  where  property 
is  received  by  corporation  at  excessive  valuation  in  pa3rment  for  stock, 
owner  of  such  stock  is  liable  to  creditors  for  difference  between  true 
value  of  property  and  face  value  of  stock;  Hobgood  v.  Ehlen,  141 
N.  C.  351,  355,  53  S.  E.  860,  861,  holding  stockholder  liable  to  amount 
of  par  value  of  stock;  Hooper  v.  Central  Trust  Co.,  81  Md.  580,  29 
L  R.  A.  268t  32  Atl.  510,  corporation  promoters  fraudulently  acquir- 
ing stock  and  bonds  secured  by  first  mortgage  cannot  recover  as  first 
mortgagees  without  paying  stock  subscriptions,  if  rights  of  third  par- 
ties intervene ;  Kelly  v.  Clark,  21  Mont.  341,  69  Am.  St.  Rep.  694,  42 
L.  R.  A.  634,  53  Pac.  971,  holding  person  aceeptin?  stock  certificate 
is  stockholder;  Kelley  v.  Fletcher,  94  Tenn.  14,  28  S.  W.  1103,  fact 
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that  property  and  not  money  paid  for  stock  not  sufficient  ta  presume 
fraud  in  incorporating;  Salt  Lake  Hardware  Co.  v.  Tintic  Milling  Co., 
13  Utah,  429,  430,  45  Pac.  201,  202,  party  securing  judgment  against 
corporation  fraudulently  incorporated  may  hold  stockholders;  Weed 
V.  Gainesville  R.  R.  Co.,  119  Ga,  596,  46  S.  E.  894,  arguendo. 

What  is  a  withdrawing  of  the  assets  of  corporations.  Note,  57 
Am.  St.  Bep.  68. 

Liability  to  creditors  of  corporation  of  person  purchasing  stock 
for  property  or  services  worth  less  than  par  value  of  stock.  Note, 
Ann.  Gas.  1915A,  1271. 

How  far  payment  for  stock  by  property  protects  shareholder 
against  creditors.    Note,  42  L.  R.  A.  608. 

Effect  on  right  against  holder  of  creditor's  knowledge  of  im- 
properly issuing  stock  as  full  paid.  Note,  8  L.  R.  A.  (N.  S.) 
272. 

Bona  llde  bondholder  may  enforce  payment  of  stock  ^mbacriirtion  by 
stockbolder  who  has  grossly  overvalued  property  given  in  payment  of  sub- 
scription. 

Approved  in  Kelly  v.  Clark,  21  Mont.  328,  69  Aan.  St.  Rep.  688,  42 
L.  R.  A.  630,  53  Pac.  967,  following  rule  under  Montana  statute. 

Appellate  court  will  not  consider  error  not  excepted  to  below. 
Approved  in  Home  Life  Ins.  Co.  v.  Fisher,  188  U.  S.  729,  47  L.  Ed, 
669,  23  Sup.  Ct.  381,  holding  in  action  on  life  policy  where  defense  was 
false  answers  in  application,  verdict  could  not  be  reviewed  except  as  to 
rorreetness  of  instructions,  where  question  as  to  whether  answers  were 
warranties  was  immaterial;  The  New  York,  108  Fed.  107,  47  C.  C.  A.. 
232,  holding  draft  of  decree  presented  to  District  Court  by  respondent 
in  collision  suit  to  be  entered  on  mandate  of  Supreme  Court,  which  was 
refused  as  not  conforming  to  mandate,  cannot  be  brought  into  record  as 
application  for  recoupment  as  matter  arising  subsequent  to  mandate; 
Hardings  v.  Giddings,  73  Fed.  341, 19  C.  C.  A.  508,  agreement  not  pleaded 
cannot  be  considered  on  appeal ;  Perea  v.  Harrison,  7  N.  M.  678,  41  Pac. 
r)3I,  party  claiming  to  hold  as  guardian,  and  it  being  decided  that  he 
held  as  administrator,  cannot  claim  administrator's  fees  for  first  time  on 
appeal. 

146  U.  S.  646-667,  36  L.  Ed.  IIIV,  13  Sup.  Ot.  190,  YEBItEB  Y.  WASHDrO- 
TON  HARBOB-LINE  COMBABS. 

Mere  claim  of  title  to  land,  not  setting  up  source,  cannot  raise  Fed- 
eral question. 

Approved  in  Seattle  Dock  Co.  v.  Seattle  etc.  Waterway  Co.,  195  U.  S. 
625,  49  L.  Ed.  350,  25  Sup.  Ct.  789,  reaffirming  rule;  Shively  v.  Bowlby, 
152  U.  S.  10,  38  L.  Ed.  885,  14  Sup.  Ct.  551,  judgment  of  Oregon  court, 
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deciding  donation  claim  under  act  of  Congress  bounded  by  tide  water 
piijjaed  110  title  below  high  water,  presents  Federal  question. 

Bute  decision  ntusing  prohibition  againit  liarbor  commissioners  in- 
^iTM  no  Federal  question. 

Approved  in  Norton  v.  Emery,  108  Me.  477,  81  Atl.  673,  holding  pro- 
^ibition  will  not  lie  to  prohibit  town  assessor  from  abating  taxes. 

It  is  for  government  to  sue  to  restrain  acts  of  barbor  commission  tIo- 
^**n«  Federal  law. 

Approved  in  Mortell  v.  Clark,  272  111.  214,  111  N.  E.  999,  holding  Fed- 
eral officers  should  enjoin  construction  of  sewer  which  will  interfere 
with  canal. 

'■ocatlon  of  liarbor  lines  to  in^nde  existing  wharres  does  not  depriye 
of  ose  of  property  or  cloud  title. 

Approved  in  Garrison  v.  Greenleaf  Johnson  Lumber  Co.,  215  Fed. 
679, 131  C.  C.  A.  644,  applying  principle ;  Willink  v.  United  States,  240 
U.  S.  579,  60  L.  Ed.  810,  36  Sup.  Ct.  424,  holding  Secretary  of  War  can 
prevent  building  of  wharf  within  harbor  lines;  Philadelphia  Co.  v. 
Stimson,  223  U.  S.  623,  56  L.  Ed,  578,  32  Sup.  Ct.  340,  holding  property 
owner  not  entitled  to  damages  resulting  from  fixing  of  harbor  lines; 
Prosser  t.  Northern  Pac.  R.  R.  Co.,  152  U.  S.  64  (see  88  L.  Ed.  356,  14 
Snp.  Ct.  530),  applying  principle;  Pacific  Gas-Imp.  Co.  v.  Ellert,  64  Fed. 
439,  holding,  under  California  laws,  State  may  dispose  of  tide-lands  free 
from  easement  of  upland  owner. 

Constitutionality  of  statutes  restricting  contracts  and  business. 
Note,  21  L.  R.  A.  789. 

Supreme  Court  may  review  decision  snstainlxig  law  authorising  depriTa- 
Hon  of  property;  but  effect  must  be  shown. 

Approved  in  Marchant  v.  Pennsylvania  R.  R.  Co.,  153  U.  S.  388,  38 
L.  Ed.  755,  14  Sup.  Ct.  897,  where,  in  suit  for  damages  for  injury  to 
property,  person  has  full  and  fair  trial  under  general  State  laws,  there 
is  **due  process  of  law." 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  528,  530,  538,  540. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R.  A. 
86. 

146  n.  8.  657-689,  36  I..  Ed.  1123,  13  Snp.  Ot.  224,  HUNTINGTON  ▼.  AT- 
TBIUi. 

Denial  by  State  court  of  credit  to  Judgment  gives  Supreme  Court  Juris- 
diction to  review. 

Approved  in  New  York  Life  Ins.  Co.  v.  Head,  234  U.  S.  161,  58  L.  Ed. 
1264,  34  Sup.  Ct.  879,  holding  refusal  to  enforce  nonforfeiture  provi- 
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sions  of  insurance  policy  denies  freedom  of  contract;  Wood  v.  Ches- 
borough,  228  U.  S.  678,  57  L,  Ed.  1021,  33  Sup.  Ct.  706,  holding  F^eral 
question  is  not  involved  where  State  court  decides  that  suit  to  try  title 
is  governed  by  res  adjndicata;  Standard  Oil  Co.  v.  Missouri,  224  U.  S. 
283,  Ann.  Gas.  1918D,  936,  56  L.  Ed.  768,  32  Sup.  Ct.  406,  holding  there 
is  no  want  of  due  process  in  fixing  fine  in  quo  warranto  proceedings; 
Converse  v.  Hamilton,  224  U.  S.  260,  Ann.  Gas.  1913D,  1292,  56  L.  Ed. 
755,  32  Sup.  Ct.  415,  holding  refusal  to  enforce  double  liability  of  stock- 
holders raises  Federal  question;  Kansas  City  Southern  Ry.  Co.  v.  C.  H. 
Albers  Commission  Co.,  223  U.  S.  593,  56  L.  Ed.  566,  32  Sup.  Ct.  316, 
holding  Supreme  Court  may  examine  entire  record;  J.  W.  Perry  Co.  v. 
City  of  Norfolk,  220  U.  S.  479,  55  L.  Ed,  551,  31  Sup.  Ct.  466,  holding 
Supreme  Court  may  review  question  whether  contract  has  been  im- 
paired ;  Brown  v.  Estate  of  Fletcher,  210  U.  S.  88,  52  L.  Ed.  970,  28  Sup. 
Ct.  702,  holding  whether  Federal  court  gives  full  faith  to  records  of 
other  States  raises  Federal  question ;  Jacobs  v.  Marks,  182  U.  S.  587,  45 
L.  Ed.  1244,  21  Sup.  Ct.  867,  upholding  jurisdiction  to  determine 
whether  record  and  proceedings  in  Michigan  court  received  full  faith 
and  credit  in  Illinois  courts;  Pittsburgh  etc.  R.  Co.  v.  Chappell,  183 
Ind.  151,  106  N.  E.  407,  upholding  law  making  railroads  liable  for  fires 
caused  by  engines;  Seeleyville  Coal  etc.  Co.  v.  McGlosson,  166  Ind.  570, 
117  Am.  St.  Rep.  896,  9  Ann.  Gas.  234,  77  N.  E.  1047,  upholding  law 
imposing  penalty  on  employers  for  failure  to  pay  wages ;  E vey  v.  Mexi- 
can Cent.  Ry.  Co.,  81  Fed.  309,  38  L,  B.  A.  897,  26  C.  C.  A.  407,  holding 
Federal  court  in  Texas  will  enforce  action  for  negligence  arising  under 
Mexican  laws. 

Distinguished  in  Pim  v.  St.  Louis,  165  U.  S.  274,  41  L.  Ed.  715,  17 
Sup.  Ct.  323,  as  to  claim  of  Federal  right.  < 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L<  R.  A.  580. 

Courts  of  one  country  wUl  not  enforce  penal  laws  of  anotber. 
Approved  in  Raisor  v.  Chicago  etc.  R.  R.  Co.,  215  111.  55, 106  Am.  St. 
Rep.  153,  74  N.  E.  72,  action  cannot  be  maintained  in  Illinois  under  Rev. 
Stats.  Mo.  1899,  §  2864,  providing  that  defendants,  including  carriers  of 
passengers,  in  actions  for  wrongful  death  shall  pay  five  thousand  dol- 
lars ;  Kilton  v.  Providence  Tool  Co.,  22  R.  I.  614,  48  Atl.  1041,  holding 
action  to  enforce  stockholder's  liability  for  debts  of  corporation  is  not 
penal,  and  outlaws  in  twenty  years  under  Gen.  Laws,  c.  234,  §  4;  Brady 
v.  Daly,  175  U.  S.  156,  44  L.  Ed.  112,  20  Sup.  Ct.  65,  holding  Circuit 
Court  has  jurisdiction  of  suit  for  violation  of  copyright,  under  section 
4966,  Rev.  Stats.,  as  it  is  not  penal ;  Marshall  v.  Sherman,  148  N.  T.  25, 
51  Am.  St.  Rep.  668,  34  L.  R.  A.  766,  42  N.  E.  423,  holding,  while  lia- 
bility of  stockholder  in  foreign  corporation  for  debts  created  by  laws  of 
incorporating  State  not  penal,  not  enforceable  in  New  York;  Eads  v. 
Orcutt,  79  Mo.  App.  520,  arguendo. 
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^%QAlty  denotes  pnniehinant^  coxpor«l  or  pecuniary,  for  crime  or  offense 

proved  in  United  States  v.  Nash,  111  Fed.  628,  holding  under  Rev. 
^^^;  §§  4426,  4500,  providing  penalty  for  navigating  steam  or  gasoline 
Vessels  without  licensed  engineer  or  licensed  pilot,  one  navigating  gaso- 
^^^  launch  without  licensed  engineer  may  be  indicted  and  prosecuted 
^fterefor;  City  of  Atlanta  v.  Chattanooga  Foundry  ft  Pipe  Works,  101 
'  ^ed.  902,  903,  holding  action  under  Anti-trust  Act  of  July  2,  1890,  §  7, 
Js  not  action  for  penalty  or  forfeiture  within  Rev.  Stats.,  §  1047,  pre- 
scribing five  years'  limitation,  but  is  governed  by  limitations  of  State 
Here  suit  is  brought ;  American  Credit  Indemnity  Co.  v.  Ellis,  156  Ind. 
220,  59  N.  E.  682,  holding  Rev.  Stats.  1881,  §§  3863-3865,  providing  for 
^i&Dility  of  corporate  ofBcers  publishing  false  report  of  financial  condi- 
tion of  corporation,  is  not  penal,  and  does  not  outlaw  in  two  years; 
^*^  V.  Briggs,  72  Vt.  228,  47  Atl.  794,  holding  statute  making  such  cor- 
P^^te  directors  as  assent  to  creation  of  debts  beyond  prescribed  limits 
"me  to  creditors  for  debts  so  created  is  not  penal ;  dissenting  opinion  in 
Schick  V.  United  States,  195  U.  S.  76,  49  L.  Ed.  105,  24  Sup.  Ct.  826, 
^^joiity  holding  one  prosecuted  by  information  in  District  Court  under 
^tion  11  of  Oleomargarine  Act  of  1886,  may  waive  jury. 

-leaning  of  and  distinction  between  "fine,"  "penalty"  and  "for- 
feiture. ' '    Note,  18  Ann.  Gas.  884. 

^oit    for  statutory  penalty  as  civil  or  criminal  prosecution.    Note, 
27  L.  E.  A.  (N.  S.)  740.  759. 

^^^^^lier  law  is  penal  is  to  be  determined  by  nature  of  wron^r;  it  must 
^  »«ifctou«t  sute. 

Appxx>^ed  in  Harvey  v.  Booth  Fisheries^  Co.,  228  Fed.  785,  holding 
^  ^^  1^  ^or  penalty  for  violation  of  Sherman  Anti-trust  Act  may  be 
°f  .'^     ^    within  three  years;  City  of  Montgomery  v.  Postal  Telegraph- 
^o.,  218  Fed.  475,  holding  suit  against  telegraph  company  to  re- 
^  .     *^^iialty  for  doing  business  without,  license  is  penal  proceeding  and 
^°    ^^^^vable;  United  States  v.  Louisville  etc.  R.  Co.,  157  Fed.  982, 
wV^\XvS  violation  of  twenty-eight  hour  law  must  be  proven  beyond  rea- 
^^^\>\e  doubt ;  United  States  v.  Illinois  Cent.  R.  Co.,  156  Fed.  185,  hold 
t^g  violation  of  Safety  Appliance  Act  must  be  proven  beyond  reasonable 
aoabt;  United  States  v.  Wittemann,  152  Fed.  380,  81  C.  C.  A.  503,  hold- 
ing suit  for.  forfeiture  of  undervalued  importations  must  be  brought 
within  three  years ;  Atlanta  v.  Chattanooga  Foundry  &  Pipe  Works,  127 
Fed.  29,  64  L.  R.  A.  721,  61  C.  C.  A.  387,  holding  anti-trust  law,  section 
7,  is  not  penal  law ;  Newgold  v.  American  etc.  Mfg.  Co.,  108  Fed.  343, 
holding  in  qui  tam  action  under  Rev.  Stats.,  §  4901,  to  recover  penalties 
thereby  imposed  for  falsely  marking  an  article  as  patented,  defendant 
cannot  be  compelled,  under  section  724,  to  produce  books  or  papers  con- 
taining evidence  against  himself,  either  for  use  in  evidence  or  for  tho 
inspection  of  plaintiff  before  trial;  Boston  etc.  R.  R.  Co.  v.  Ilurd,  108 
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Fed.  119,  56  L.  B.  A.  198,  47  C.  C.  A.  615,  holdincr  Pub.  Stats.  Mass. 
1882,  c.  112,  §  212,  punishing  railroads  for  neglij^ence  causing  death,  re- 
coverable by  indictment  for  benefit  of  widow  and  next  of  kin,  not 
strictly  penal,  so  that  Federal  courts  may  enforce  it;  Nebraska  Nat. 
Bank  v.  Walsh,  68  Ark.  440,  59  S.  W.  954,  holding  Sand.  &  H.  Dig., 
§  1347,  making  president  and  secretary  of  corporation  who  neglect  or 
refuse  to  file  annual  certificate  of  assets  and  liabilities  liable  for  corpo- 
rate debts,  does  not  create  penalty,  and  limitations  to  suit  to  enforce 
such  liability  is  three  years;  Arkansas  v.  Bowen,  3  App.  D.  C.  543,  hold- 
ing judgment  for  violation  of  revenue  laws  is  not  enforceable  outside  of 
State;  Romano  v.  Capital  City  Brick  etc.  Co.,  125  Iowa,  599,  106  Am. 
St.  Rep.  828,  68  L.  R.  A.  132,  101  N.  W.  440,  under  Code,  §  3443,  relat- 
ing to  survival  of  actions,  Iowa  administrator  may  sue  ft)r  wrongful 
death  of  resident  alien,  though  sole  heir  is  nonresident  alien;  Slater  v. 
Atchison  etc.  Ry.  Co.,  91  Kan.  233,  137  Pac.  945,  holding  action  for 
violation  of  Factory  Act  must  be  brought  within  two  years;  Wilson  v. 
Head,  184  Mass.  519,  69  N.  E.  318,  Rev.  Laws,  c.  8,  §  4,  cl.  2,  providing:? 
that  repeal  of  statutes  shall  not  affect  actions  pending  for  recovery  of 
penalty,  does  not  apply  to  statute  for  recovery  of  money  paid  on  wager- 
ing contract;  Rick  v.  Saginaw  Bay  Towing  Co.,  132  Mich.  240,  102  Am. 
St.  Rep.  422,  93  N.  W.  633,  action  for  wrongful  death  based  on  Cana- 
dian statute  is  not  penal  action;  Gulledge  Bros.  Lumber  Co.  v.  Wenat- 
chee  Land  Co.,  122  Min.  268,  269,  270,  46  L.  B.  A.  (N.  S.)  697.  142  N.  W. 
^  306,  holding  action  against  corporation  to  recover  penalty  for  failure 
to  pay  tax  cannot  be  brought  outside  of  State;  Keystone  Lumber  Yard 
V.  Yazoo  etc.  R.  Co.,  97  Miss.  451,  53  South.  10,  holding  penalty  imposed 
for  delay  in  shipping  cars  is  not  penal;  State  v.  Warner,  197  Mo.  658, 
94  S.  W.  964,  holding  Laws  1905,  p.  158,  requiring  fines  collected  for 
violation  of  game  laws  shall  be  paid  into  State  treasury  for  benefit  of 
game  fund,  violates  constitutional  provision  that  proceeds  of  penalties 
and  fines  collected  for  violation  of  penal  lisiws  shall  belong  to  county 
school  funds;  Casey  v.  St.  Louis  Transit  Co.,  116  Mo.  App.  245,  91  S.  W. 
422,  one  suing  under  Rev.  Stats.  1899,  §  2864,  providing  for  forfeiture 
of  five  thousand  dollars,  for  wrongful  death  through  negligence  of  cor- 
poration's employees,  cannot  sue  for  less  sum ;  Marsh  v.  Kansas  City  Ry. 
Co.,  104  Mo.  App.  584,  78  S.  W.  286,  under  Rev.  Stats.  1899,  §  2864. 
providing  that  in  case  of  death  from  negligent  running  of  train,  rail- 
road shall  pay  five  thousand  dollars  for  each  death,  recoverable  by  cer- 
tain relatives,  suit  may  be  for  less  than  five  thousand  dollars;  Stout  v. 
State  ex  rcl.  Caldwell,  36  Okl.  748,  Ann.  Gas.  1916E.  858,  45  L.  B.  A. 
(N.  S.)  p84,  130  Pac.  554,  holding  prosecution  for  using  premises  in  vio- 
lation of  prohibition  law  is  criminal  proceeding;  Chicago  etc.  Ry.  Co.  v. 
Territory,  25  Okl.  242,  105  Pac.  679,  holding  action  for  unlawfully  ship- 
ping game  must  be  brought  in  county  where  act  occurred;  Whitlow  v. 
Nashville  etc.  Ry.  Co.,  114  Tenn.  349,  350,  84  S.  W.  618,  619,  upholding 
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action  based  on  Ala.  Code  1896,  §  27,  permitting  action  for  wrongful 
death  by  personal  representation;  Manhattan  Trust  Co.  v.  Davis,  23 
Mont.  279,  58  Pac.  720,  holding  Comp.  Laws,  §§  442-444,  presciibino: 
forfeiture  of  certain  sum  by  foreign  corporations  doing  business  in 
State,  in  case  of  noncompliance,  penal;  Lumberman's  Mut.  Ins.  Co.  v. 
Kansas  City  etc.  R.  Co.,  149  Mo.  175,  50  S.  W.  284,  holding  section  2615, 
R«v.  Stats.  1889,  not  penal ;  Aylsworth  v.  Curtis,  19  R.  I.  522,  61  Am. 
Si  Rep.  789,  38  L.  R.  A.  112,  34  Atl.  1111,  holding  Rhode  Island  Stats., 
c.  2W,  §  22,  ^ving  right  of  action  against  person  convicted  of  larceny 
not  penal. 

Distin^ished  in  Mason  v.  Adoue,  30  Tex.  Civ.  279,  70  S.  W.  348, 
holding  act  of  May  25,  1899  (anti-trust  law),  is  penal,  so  that  right  of 
action  based  thereon  dies  with  corporation. 

Seal  actlonB  must  be  brought  In  State  where  land  lies. 
Approved  in  Ellenwood  v.  Marietta  Chair  Co.,  158  U.  S.  107,  39  L.  Ed, 
W4, 15  Sup.  Ct.  771,  following  rule. 

Jurisdiction  to  set  aside  fraudulent  conveyance  of  realty  situate  in 
another  State.    Note,  5  Ann.  Cas.  533. 

Juiisdiction  of  the  courts  of  one  State  over  lands  in  another.    Note, 
46  Am.  St.  Bep.  537. 

Forum  in  which  action  for  daTnages  to  realty  must  be  brought. 
Note,  3  Ann.  Gas.  344. 

Private  action  may  be  brought  in  one  Btate  to  redress  wrong  done  in 
a&other,  if  not  against  former's  policy. 

Approved   in   Biglow   v.   Old   Dominion   Copper   Min.   etc.   Co.,   225 
V.  S.  134,  Ann.  Gas.  1913E,  875,  56  L.  Ed.  1024,  32  Sup.  Ct.  641, 
holding  decree  of  New  York  court  dismissing  bill  against  one  tort- 
feasor is  not  denied  full  faith  by  Massachusetts  court  allowing  suit 
against  other;  St.  Bernard  v.  Shane,  220  Fed.  854,  855,  135  C.  C.  A. 
399,  holding  action   for  wrongful   death   may  be   brought   in   another 
State;  Kentucky   Coal   Lands   Co.   v.   Mineral   Development    Co.,   219 
Fed.  50, 133  C.  C.  A.  151,  holding  action  of  ejectment  is  * '  local ' '  in  its 
nature;  Strait  v.  Yazoo  etc.  R.  Co.,  209  Fed.  164,  49  L.  R.  A.  (N.  S.) 
1068,  126  C.  C.  A.  105,  holding  action  to  recover  penalty  from  railroad 
for  failure  to  repair  highway  may  be  brought  in  another  State ;  Langdon 
V.  Pennsylvania  R.  Co.,  194  Fed.  495,  holding  action  to  recover  penalty 
for  violation  of  Interstate  Commerce  Act  survives  to  executor;  Younts 
v.  Southwestern  Tel.  &  Tel.  Co.,  192  Fed.  203,  and  Gruetter  v.  Cumber- 
land Tel.  &  Tel.  Co.,  181  Fed.  251,  255,  both  holding  suit  against  tele- 
phone comjMiny  to  recover  penalty  for  discrimination  is  removable  to 
Federal  courts;  United  Breweries  Co.  v.  Colby,  170  Fed.  1011,  holding 
action  to  recover  money  paid  in  unlawful  sale  of  liquor  may  be  brought 
'1  Federal  court;  Leyner  Engineering  Works  v.  Kempner,  163  Fed.  607, 
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I 

I  allowing  action  against  officers  of  corporation  on  contracts  made  by 

I  them;  Converse  v.  Mears,  162  Fed.  774,  holding  chancery  receiver  of 

domestic  corporation  may  sue  in  foreign  jurisdiction;  Missouri  Pac.  Ry. 
I  Co.  V.  Larussi,  161  Fed.  68,  88  C.  C.  A.  230,  holding  right  of  action  for 

I  wrongful  death  is  enforceable  in  Federal  courts;  Anglo-American  Land 

etc.  Co.  V.  Lombard,  132  Fed.  751,  68  C.  C.  A.  89,  cause  of  action  given 
by  Kansas  laws  to  creditor  against  stockholder,  where  corporation  of 
that  State  suspends  business  for  one  year  without  paying  debts,  arises 
in  that  State  and  not  in  State  of  stockholder's  residence;  Peyton  v.  Des- 
mond, 129  Fed.  4,  63  C.  C.  A.  651,  in  Minnesota  action  for  damages  for 
trespass  to  realty  in  another  State  is  transitory;  Mexican  Nat.  R.  Co.  v. 
Slater,  115  Fed.  604,  53  C.  C.  A.  239,  holding  Federal  court  in  Texas 
cannot  enforce  liability  of  defendant  for  wrongful  death  under  laws  of 
Mexico;  Davis  v.  Mills,  99  Fed.  41,  holding  Comp.  Laws  Mont.,  p.  728, 
§  460,  requiring  corporations  to  annually  file  financial  reports,  and  mak- 
ing trustees  of  one  not  doing  so  liable  for  its  debts,  being  penal,  cannot 
be  enforced  outside  of  State ;  Clark  v.  Russell,  97  Fed.  902,  38  C.  C.  A. 
541,  upholding  Federal  jurisdiction  to  enforce  Comp.  Stats.  Neb.,  c.  72, 
§  3,  providing  for  liability  of  railroads  for  injuries  to  passengers ; 
Chicago  etc.  Ry.  Co.  v.  Miller,  103  Ark.  153,  146  S.  W.  486,  holding 
action  against  railroad  for  overcharge  may  be  brought  in  county 
through  which  road  runs;  Hughes  v.  Kelly  Bros.  95  Ark.  330, 129  S.  W. 
785,  holding  action  against  officers  of  corporation  on  their  liability  cm 
contract  survives  at  their  death;  Interstate  Savings  etc.  Co.  v.  Wyatt, 
27  Colo.  App.  220,  221,  222,  223,  224,  147  Pac.  446,  447,  enforcing  judg- 
ment of  another  State  for  double  amount  of  usurious  interest  paid; 
Moore  v.  Pywell,  29  App.  D.  C.  317,  9  L.  B.  A.  (N.  S.)  1078,  allowing 
action  in  district  for  death  resulting  from  negligent  act  of  druggisi  fill- 
ing prescription  in  Maryland;  Southern  Ry.  Co.  v.  Decker,  5  Ga.  App. 
24,  28,  62  S.  E.  680,  682,  holding  courts  of  Georgia  will  enforce  statutes 
of  other  States  regarding  wrongful  death;  Dougherty  v.  American  Mc- 
Kenna  Process  Co.,  255  Dl.  371,  Ann.  Caa.  1913D,  668,  L.  R.  A.  1915P, 
955,  99  N.  E.  621,  refusing  to  allow  action  for  death  occurring  outside 
of  State ;  Irose  v.  Balla,  181  Ind.  497,  104  N.  E.  854,  holding  judgment  on 
promissory  note  may  be  enforced  outside  of  State;  Baltimore  etc.  R.  R. 
Co.  V.  Reed,  158  Ind.  29,  92  Am.  St.  Rep.  296,  62  N.  E.  489,  holding 
Bums*  Rev.  Stats.,  §§  7083-7087,  making  employers  liable  for  injuries 
resulting  from  negligence  of  fellow-servants,  has  no  extraterritorial 
effect,  so  that  complaint  alleging  such  injury  in  another  State  is  bad; 
Hamilton  v.  Chicago  etc.  Ry.  Co.,  145  Iowa,  440,  124  N.  W.  366,  holding 
contract  for  benefits  made  in  sister  State  is  no  defense  to  suit  for  in- 
juries brought  in  Iowa;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow, 
203  Mass.  207,  210,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  214,  215,  holding 
'  action  of  New  York  court  dismissing  suit  against  one  joint  tort-feasor 
does  not  bar  suit  in  Massachusetts  against  other;  Louisville  etc.  R.  Co. 
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T.  McCaskell,  98  Miss.  26,  53  South.  349,  holding  courts  of  Mississippi 
may  award  punitive  damages  for  tort  committed  in  another  State; 
Carey  v.  Schmeltz,  221  Mo.  136,  137,  119  S.  W.  947,  holding  contract  is 
eonstrued  according  to  lex  loci  contractus;  Jacobus  v.  Colgate,  217  N.  Y. 
243,  111  N.  E.  839,  allowing  action  for  damages  to  real  estate  situated 
outside  of  State;  Montesano  Lumber  Co.  y.  Portland  Iron  Works,  78 
Or.  64,  152  Pac.  247,  holding  action  for  trespass  on  land  in  Washing- 
ton cannot  be  maintained  in  courts  of  Oregon;  Free  v.  Southern  Ry. 
Co.,  78  S.  C.  61,  58  S.  E.  953,  allowing  action  for  wrongful  death  occur- 
ring in  another  State;  Dennis  v.  Atlantic  Coast  Line  R.  R.  Co.,  70  S.  C. 
257,  106  Am.  St.  Rep.  746,  49  S.  E.  869,  Code,  N.  C.  §  1498,  providing 
that  failure  to  commence  action  for  wrongful  death  in  one  year  extin- 
s:iiishe8  right  under  State,  applies  to  action  under  act  brought  in  South 
Carolina;  Whitlow  v.  Nashville  etc.  Ry.  Co.,  114  Tenn.  356,  84  S.  W. 
621,  upholding  action  based  on  Ala.  Code  1896,  §  27,  permitting  action 
for  wrongful  death  by  personal  representation;  Missouri  etc.  Ry.  Co.  v. 
Kellcrman,  39  Tex.  Civ.  279,  87  S.  W.  403,  holding  courts  of  Texas 
allow  action  against  railroad  for  injuries  occurring  in  Kansas;  Roller 
V.  Murray,  71  W.  Va.  164,  165,  166,  Ann.  Gas.  1914B,  1139.  L.  R.  A. 
1915r,  984«  76  S.  E.  174,  refusing  to  allow  second  suit  between  same 
parties  on  same  statement  of  facts ;  dissenting  opinion  in  Slater  v.  Mexi- 
can National  R.  R.  Co.,  194  U.  S.  134,  48  L.  Ed.  906.  24  Sup.  Ct.  581, 
majority  denying  Federal  jurisdiction  over  action  for  death  by  wrongful 
act  created  by  Mexican  laws,  which  provide  that  damages  be  awarded 
in  nature  of  pension  payable  periodically;  dissenting  opinion  in  Cris- 
tiUy  v.  Warner,  87  Conn.  467,  468,  470,  471,  473,  51  L.  R.  A.  (N.  S.)  416, 
88  Atl.  714,  715,  716,  majority  holding  statutes  of  Massachusetts  allow- 
ing action  against  railroad  for  injuries  will  not  be  enforced  in  Con- 
necticut; Northern  Pac.  R.  R.  Co.  v.  Babcock,  154  U.  S.  198,  38  L.  Ed. 
961, 14  Sup.  Ct.  981,  in  action  for  damages  tried  in  different  State  from 
where  accident  occurred,  right  governed  by  lex  loci;  Stewart  v.  Balti- 
more etc.  R.  R.  Co.,  168  U.  S.  449,  42  L.  Ed.  589,  18  Sup.  Ct.  106,  Su- 
preme Court  of  District  of  Columbia  has  jurisdiction  of  tort  accruing  in 
Maryland,  though  brought  by  administrator,  in  Maryland  State  being 
proper  plaintiff ;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  112,  42  L.  Ed.  969, 
18  Sup.  Ct.  530,  United  States  Circuit  Court  in  New  York  has  juris- 
diction of  tort  by  resident  of  New  Jersey  against  foreign  corporation 
doing  business  in  New  York;  Wilson  v.  Tootle,  55  Fed.  216,  under  Mis- 
souri statute,  suit  for  wrongful  death  accruing  in  Minnesota  can  be 
brought  in  Missouri  by  administrator;  Greaves  v.  Neal,  57  Fed.  817, 
holding  assignee,  under  Minnesota  statutes,  may  maintain  suit  in  Fed- 
eral court  in  Massachusetts  to  recover  property  under  Laws  Minn.  1881, 
c.  148,  §  4;  Northern  Pac.  R.  R.  Co.  v.  Mase,  63  Fed.  116,  11  C.  C.  A.  63, 
enforcing  Comp.  Stats.  Mont.,  §  699,  in  Federal  court  of  Minnesota ; 
Bigelow  V.  Nickerson,  70  Fed.  121,  30  L.  R.  A.  840,  17  C.  C.  A.  1,  Federal 
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court  will  enforce  Wisconsin  statute  giving  right  of  action  in  suit  for 
damages  occurring  on  Lake  Michigan;  Illinois  Cent.  R.  R.  Co.  v.  Ihlen- 
berg,  75  Fed.  879,  S4  Ll  R.  A.  S98,  21  C.  C.  A.  546,  Federal  court  in 
Tennessee  enforces  Const.  Miss.,  §  193,  with  respect  to  tort  committed  in 
Mississippi;  Evey  v.  Mexican  Cent.  Ry.  Co.,  81  Fed.  304,  306,  38 
L.  R.  A.  893.  395,  26  C.  C.  A.  407,  holdinir  Federal  court  in  Texas  will 
enforce  action  for  negligence  arising  under  Mexican  laws;  Dexter  v. 
Edmands,  89  Fed.  469,  470,  Circuit  Court  in  Massachusetts  will  enforce 
Kansas  statutory  liability  of  stockholders;  The  Jane  Grey,  95  Fed.  697, 
admiralty  w^ill  enforce  action  for  damages  for  negligence  causing  death; 
Sarcent  v.  Sargent,  168  Mass.  423,  47  N.  E.  122,  and  Auer  v.  Lombard, 
72  Fed.  210,  19  C.  C.  A.  72,  arguendo. 

Extraterritorial  effect  of  divorce  decree  or  statute  prohibiting  re- 
marriage of  party  or  parties.    Note,  15  Ann.  Gas.  758. 

Jurisdiction  of  action  for  death  under  statute  of  another  State 
as  affected  by  character  of  statute  or  differences  between  lex 
loci  delicti  and  lex  fori  as  to  character  of  damages.  Note,  40 
L.  R.  A.  (N.  S.)  1096. 

Effect  in  other  State  of  judgment  based  on  local  or  peculiar  law 
affecting  merits  of  cause  of  action  or  defense.  Note,  L.  R.  A. 
1915F,  985. 

Liability  for  injury  due  to  neglect  of  statutory  precautions.  Note, 
19  E.'  R.  G.  56. 

State  court  cannot  be  compelled  to  take  Jniladiction  of  suit  for  penalty 
under  Federal  law. 

Approved  in  Postal  Tel.  Cable  Co.  v.  Alabama,  155  U.  S.  487,  39 
L.  Ed.  233,  15  Sup.  Ct.  194,  Circuit  Court  has  no  jurisdiction  over  suit  by 
State  to  recover  penalties  under  its  own  laws;  Robertson  v.  Baldwin, 
165  U.  S.  278,  41  L.  Ed.  716,  17  Sup.  Ct.  328,  arguendo. 

Federal  courts  cannot  execute  penal  laws  of  individual  States. 
Approved  in  Southern  Ry.  Co.  v.  State,  165  Ind.  617,  75  N.  E.  273, 
action  in  name  of  State  by  prosecuting  attorney  against  railroad  to  re- 
cover penalty  for  violation  of  statute  requiring  posting  of  trains  in  pas- 
senger stations  is  not  removable ;  Jackmann  v.  Eau  Claire  Nat.  Bank,  125 
Wis.  482,  104  N.  W.  104,  upholding  State  court^s  jurisdiction  over  action 
by  bankruptcy  trustee  to  recover  value  of  property  transferred  as  prefer- 
ence; Virginia  v.  Paul,  148  U.  S.  114,  37  L.  Ed.  389,  13  Sup.  Ct.  539, 
mandamus  lies  to  compel  remanding  of  criminal  proceedings  to  State 
court,  where  Circuit  Court  assumed  jurisdiction  irregularly;  Perkins  v. 
Boston  etc.  R.  R.  Co.,  90  Fed.  322,  holding  Pub.  Stats.  Mass.,  c.  112,  §  212, 
a  penal  statute,  and  not  enforceable  in  Federal  court;  State  v.  Port 
Royal  etc.  Ry.  Co.,  45  S.  C.  433,  23  S.  E.  372,  arguendo. 

Administration  of  Federal  laws  in  State  courts.  Note,  48  L.  R.  A. 
40. 
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WliethOT  Staito  law  to  piiud  and  Qnenf  creeaMe  eis«wli«re  depends  npon 
tts   object. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  423,  Ann. 
Cas.  1916B,  691,  59  L.  Ed.  654,  35  Sup.  Ct.  328,  holding  action  under 
Xnterstate  Commerce  Act  to  recover  for  damage  to  shipment  is  not  gov- 
erned by  five-year  limitation ;  O'SuUivan  v.  Felix,  233  U.  S.  324,  58  L.  Ed. 
983*  34  Sup.  Ct.  596,  holding  civil  action  for  assault  is  governed  by  one 
year  limitation;  Chattanooga  Foundry  etc.  Wks.  v.  City  of  Atlanta,  203 
U.   S.  397,  51  L.  Ed.  244,  27  Sup.  Ct.  65,  holding  action  to  recover  three- 
fold damages  under  Anti-trust  Act  is  not  governed  by  five  year  limita- 
tion ;  Flanigan  v.  Sierra  Co.,  196  U.  S.  561,  49  L.  Ed.  599,  25  Sup.  Ct.  314, 
holding*  repeal  by  Cal.  Stats.  1901,  p.  635,  repealing  authority  conferred 
on  municipalities  to  license  for  revenue,  abates  suit  previously  brought  to 
recover  license  fee  under  ordinance ;  Hocking  Valley  R.  Co,  v.  New  York 
Coal  Co.,  217  Fed.  729, 132  C.  C.  A.  387,  holding  action  to  recover  penalty 
for  discrimination  by  railroad  is  not  barred  after  expiration  of  one  year ; 
Strout   V.  United  Shoe  Mach.  Co.,  195  Fed.  317,  holding  action  to  re- 
cover threefold  damages  for  violation  of  Sherman  Anti-trust  Act  is  civil 
proceeding;  Kentucky  Coal  Lands  Co.  v.  Mineral  Develop.  Co.,  191  Fed. 
9X6y   917,  holding  action  of  trespass  for  removal  of  timber  can  only  be 
broug'ht  in  district  where  land  situated;  Atchison  etc.  Ry.  Co.  v.  United 
States,  172  Fed.  197,  27  L.  R.  A.  (N.  S.)  756,  96  C.  C.  A.  646,  holding 
suit  for  violation  of  Safety  Appliance  Act  is  criminal,  and  verdict  can- 
not  be    directed;  In  re  Beachy  &  Co.,  170  Fed.  829,  holding  action  to 
enforce  liability  of  directors  for  debt  is  penal;  New  York  Cent.  etc.  R. 
Co.  V.  United  States,  165  Fed.  839,  91  C.  C.  A.  519,  holding  action  against 
73,ilroa,d  for  violation  of  twenty-eight-hour  law  is  civil  proceeding;  Hop- 
per V.  Denver  &  R.  G.  R.  Co.,  155  Fed.  277,  84  C.  C.  A.  21,  holding  right 
of   action  for  death  of  unmarried  daughter  is  in  father;  Waterford  v. 
Klson,   149  Fed.  95,  78  C.  C.  A.  675,  under  Connecticut  statute  giving 
ri^ht  of  action  against  town  for  damages  caused  by  defective  highway, 
cause  of  action  survives  to  personal  representatives;  Malloy  v.  American 
X£ide   etc.  Co.,  148  Fed.  483,  Massachusetts  Employers'  LiabDity  Act  is 
not  penal  statute ;  Boston  &  M.  R.  R.  v.  Hurd,  108  Fed.  121,  66  L.  B.  A. 
193.  47  C.  C.  A.  615,  holding  Pub.  Stats.  Mass.  1882,  c.  112,  §  212,  pun- 
ishing' railroads  for  negligence  causing  death,  recoverable  by  indictment 
£or  benefit  of  widow  and  next  of  kin,  not  strictly  penal,  so  that  Federal 
courts  may  enforce  it;  Davis  v.  Mills,  99  Fed.  42,  holding  Comp.  Laws 
Itfont.,   p.  728,  §  460,  requiring  corporations  to  annually  file  financial 
i-epK>rts,  and  making  trustees  of  one  not  doing  so  liable  for  its  debts, 
being  penal,  cannot  be  enforced  outside  of  State;  Clark  v.  Russell,  97 
yed-  903,  38  C.  C.  A.  541,  upholding  Federal  jurisdiction  to  enforce  Comp. 
Stats.   Neb.,  c.  72,  §  3,  providing  for  liability  of  railroads  for  injuries 
to  passengers;  State  v.  Arkansas  Cotton  etc.  Co.,  116  Ark.  79,  171  S.  W. 
1X93,    holding  action  against  corporation  for  penalty  for  violation  of 
XVI— 15 
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Anti-tmst  Aet  abates  on  its  dissolution;  Roberts  ▼.  St.  Louis  etc.  Ry. 
Co.,  95  Ark.  252,  130  S.  W.  532,  allowing  recovery  of  penalty  from  rail- 
road for  discriminating  in  charges ;  Moss  v.  Smith,  171  Cal.  784,.  785,  155 
Pac.  93,  holding  statute  making  officers  of  corporation  liable  on  indebt- 
edness in  excess  of  statutory  amount  is  penal;  Pavarini  v.  Title  Guar- 
anty etc.  Co.,  36  App.  D.  C.  350,  Ann.  Gas.  19120,  367,  holding  action  to 
recover  on  bond  of  public  contractor  is  not  suit  to  recover  statutory  pen- 
alty which  must  be  brought  within  one  year;  State  v.  Atlantic  Coast  Line 
R.  Co.,  56  Fla.  650,  32  L.  R.  A.  (N.  S.)  639,  47  South.  980,liolding  action 
to  recover  penalty  for  failure  to  furnish  cars  is  penal ;  Southern  Ry.  Co. 
v.  Melton,  133  Ga.  291,  309,  65  S.  E.  671,  679,  construing  act  imposing 
penalty  on  railroad  for  failure  to  furnish  cars;  Brown  v.  Clow,  158  Ind. 
411,  62  N.  E.  1009,  holding  action  against  directors  of  manufacturing 
corporation,  under  Bums'  Rev.  Stats.  1901,  §§  5060,  5076,  providing 
penalty  for  assent  of  its  provisions,  is  penal  and  barred  in  two  years; 
Great  Western  Mach.  Co.  v.  Smith,  87  Kan.  333,  334,  336,  Ann.  Oaa. 
1913E,  243,  41  L.  B.  A.  (N.  S.)  379,  124  Pac.  414,  415,  holding  action 
against  officers  on  their  liability  on  contract  may  be  enforced  outside  of 
State;  Boott  Mills  v.  Boston  &  M.  R.  R.  Co.,  218  Mass.  592,  106  N.  E. 
685,  holding  action  against  railroad  for  damages  is  penal  in  its  nature; 
State  V.  Corron,  73  N.  H.  449,  62  Atl.  1047,  where  liquor  dealer's  bond 
conditioned  that  be  would  adhere  to  terms  of  license  and  provisions  of 
act  of  1903,  regulating  sale  of  liquor,  amount  of  bond  is  liquidated  dam- 
ages and  not  penalty ;  Audenreid  v.  East  Coast  Mining  Co.,  68  N.  J.  Eq. 
472,  59  Atl.  586,  construing  General  Corporation  Act  1896,  §  30,  pro- 
hibiting withdrawal  of,  or  payment  to,  stockholders  of  capital  stock,  and 
making  directors  liable  to  f  uli  amount  of  stock  so  withdrawn  or  paid  out ; 
St.  Anthony  etc.  Elevator  Co.  v.  Martineau,  30  N.  D.  436,  153  N.  W.  418, 
holding  action  against  director  to  enforce  liability  on  contract  must  be 
brought  within  three  years;  Smith  v.  Colson,  31  Okl.  707,  123  Pac.  151, 
holding  statute  prescribing  penalty  for  failure  to  acknowledge  satisfac- 
tion of  mortgage  is  not  penal;  Brown  v.  Kildea,  58  Wash.  187,  108  Pac. 
453,  holding  statute  imposing  penalty  for  failure  to  keep  record  of 
stockholders  subscriptions  is  penal,  and  must  be  strictly  construed ;  Park 
Bank  v.  Remsen,  158  U.  S.  342,  39  L.  Ed.  1010,  15  Sup.  Ct.  892,  Federal 
court  will  recognize  rulings  of  New  York  court  declaring  defendant's  lia- 
bility secondaiy  and  dependent  on  penal  statute;  St.  Louis  etc.  Ry.  Co. 
V.  Mathews,  165  U.  S.  27,  41  L.  Ed.  621,  17  Sup.  Ct.  253,  holding  Mo. 
Rev.  Stats.  1889,  §  2615,  not  penal ;  The  City  of  Norwalk,  55  Fed.  108, 
admiralty  will  enforce  local  laws  in  suits  of  local  nature,  in  absence  of 
congressional  acts;  International  Bank  v.  Faber,  79  Fed.  920,  Federal 
courts  have  concurrent  jurisdiction  over  action  under  N.  Y.  Corp.  Law, 
§  30 ;  Evey  v.  Mexican  Cent.  Ry.  Co.,  81  Fed.  302,  26  C.  C.  A.  407,  hold- 
ing Federal  court  in  Texas  will  enforce  action  for  negligence  arising 
under  Mexican  laws ;  Whitman  v.  National  Bank,  83  Fed.  292,  28  C.  C.  A. 
404,  action  by  judgment  creditor  of  insolvent  Kansas  corporation  against 
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stockholder,  under  Kansas  statute,  may  be  brought  where  stockholder 
resides;  Davis  v.  Miik,  83  Fed.  983,  Montana  statute,  making  directors 
of  corporation  liable  for  debts  if  annual  report  not  filed,  enforceable  in 
Connecticut;  Patterson  v.  Thompson,  86  Fed.  47,  holding  2  Hill's  Ann. 
Laws,  Or.,  §  3231,  penal,  and  action  thereon  barred  in  three  years ;  Wil- 
son V.  Young,  58  Ark.  597,  25  S.  W.  871,  holding  action  against  sheriff 
and  sureties  on  official  bond  to  recover  statutory  penalty  is  ex  contractu 
and  survives;  Baker  Wire  Co.  v.  Chicago  etc.  Ry.  Co.,  106  Iowa,  243,  76 
N.  W.  666,  holding  22d  Oen.  Assem.  Laws,  c.  28,  allowing  recovery  of 
damages  for  excessive  freight  charges,  penal ;  Beadle  v.  Kansas  City  etc. 
R.  R.  Co.,  51  Kan.  252,  32  Pac.  911,  holding  Kansas  statutes  allowing 
shipper  to  recover  the  excess  of  overcharges,  while  penal,  gives  also  pri- 
vate remedy;  Chesapeake  etc.  Ry.  Co.  v.  American  Exch.  Bank,  92  Va. 
503,  44  L.  B.  A.  456,  23  S.  E.  937,  following  rule,  and  holding  violation 
of  United  States  statute  which  amounts  to  civil  injury  may  be  made 
basis  of  action  in  State  court;  dissenting  opinion  in  Converse  v.  Hamil- 
ton, 136  Wis.  591,  118  N.  W.  191,  majority  holding  courts  of  Wisconsin 
will  not  permit  suit  by  receiver  on  assessment  levied  by  Minnesota  court. 

State  law  Imposing  Indivldiial  liability  on  stockholders  may  be  en- 
forced outside  of  Btate. 

Approved  in  Whitman  v.  Oxford  Nat.  Bank,  176  U.  S.  567,  44  L.  Ed, 
592,  20  Sup.  Ct.  480,  upholding  Federal  jurisdiction* to  enforce  stockhold- 
er's liability  under  Kan.  Const.,  art.  XII,  §  2 ;  Kirtley  v.  Holmes,  107 
Fed,  6,  62  C.  C.  A.  738,  46  C.  C.  A.  102,  upholding  Federal  court's  juris- 
diction to  enforce  stockholder's  liability  under  Ohio  Constitution,  where 
corporation  insolvent  and  stockholder  domiciled  in  another  State;  How- 
arth  V.  Lombard,  175  Mass.  575,  56  N.  E.  890,  holding  bank  receiver  ap- 
pointed in  Washington  may  recover  in  Massachusetts  amount  of  assess- 
ment laid  by  court  of  former  State  on  stockholders;  Farr  v.  Briggs,  72 
Vt.  231,  47  Atl.  795,  holding  statute  making  such  directors  as  assent  to 
creation  of  corporate  debts  beyond  prescribed  limit  liable  to  creditors  for 
debts  so  created  is  not  penal ;  Finney  v.  Guy,  106  Wis.  266,  82  N.  W.  598, 
holding  Minnesota  statute  providing  for  enforcement  of  stockholder's 
liability  is  exclusive;  Hancock  Nat.  Bank  v.  Ellis,  172  Mass.  44,  70  Am. 
St  Rep.  237,  42  L.  R.  A.  401,  51  N.  E.  210,  and  Western  Nat.  Bank  v. 
Lawrence,  117  Mich.  673,  76  N.  W.  107,  enforcing  individual  liability  of 
stockholders  in  Kansas  corporation,  pursuant  to  laws  of  that  State. 

Distinguished  in  Casey  v.  St.  Louis  Transit  Co.,  116  Mo.  App.  267, 
269,  91  S.  W.  430,  431,  one  suing  under  Rev.  Stats.  1899,  §  2864,  provid- 
ing for  forfeiture  of  five  thousand  dollars  for  wrongful  death  through 
negligence  of  corporation's  employees,  cannot  sue  for  less  sum. 

Riglit  to  enforce  stockholder's  liability  outside  of  State  of  incorpo- 
ration.   Note,  34  L.  B.  A.  753. 

Extraterritorial  enforcement  of  director's  statutory  liability.    Note, 
41  L.  B.  A.  (N.  S.)  880. 
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Sapreme  Conrt  will  not  take  Judicial  notice  of  Uw  of  one  State  not 
proved  in  another  where  suit  brought. 

Approved  in  Mexican  Nat.  R.  Co.  v.  Slater,  115  Fed.  606,  53  C.  C.  A. 
239,  holding  Federal  court  will  not  take  judicial  notice  of  law%  of  for- 
eigm  country. 

Whether  statute  is  penal  and  unenforceable  elsewhere  is  determined  by 
court  where  suit  brought. 

Approved  in  Potomac  Milling  &  Ice  Co.  v.  Baltimore  etc.  R.  Co.,  217 
Fed.  667,  holding  rule  applies  in  determining  whether  action  is  local  or 
transitory;  Springs  v.  James,  172  Fed.  629,  holding  judgment  cannot  be 
had  in  first  term  of  court;  Malloy  v.  American  Hide  etc.  Co.,  148  Fed. 
484,  Massachusetts  Employers*  Liability  Act  is  not  penal  statute;  Fall 
V.  Fall,  75  Neb.  132,  134,  113  N.  W.  180,  181,  holding  chancery  court  can 
compel  conveyance  of  land  situated  in  another  State;  Christensen  v. 
Floriston  Pulp  etc.  Co.,  29  Nev.  562,  92  Pac.  213,  holding  action  for 
wrongful  death  may  be  brought  in  another  State. 

Judgment  cannot  chan^  real  nature  of  cause  of  action. 
Approved  in  Hill  v.  Boston  etc.  R.  R.  Co.,  77  N.  H.  154,  Ann.  Cas. 
1914G,  714,  89  Atl.  484,  holding  action  for  wrongful  death  may  be 
brought  in  another  State;  Peterson  v.  Smith,  72  Vt.  294,  47  Atl.  1090, 
holding  discharge  in  insolvency  does  not  affect  nature  of  judgment  for 
conversion. 

Judgment  in  one  State,  on  liability  under  statutes  of  another,  is  not 
reviewable  in  Supreme  Court. 

Approved  in  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  335,  40  L.  Ed. 
990,  16  Sup.  Ct.  812,  Supreme  Court  will  not  review  judgment  of  State 
court  in  suit  to  recover  stock  assessment  levied  by  court  of  other  State. 

Distinguished  in  McCullough  v.  Virginia,  172  U.  S.  116,  43  L.  Ed.  887, 
19  Sup.  Ct.  139,  holding  Federal  court  has  jurisdiction  where  judgment 
of  Virginia  court  declares  Coupon  Contract  Act  of  1871  void. 

Judgment  of  one  State  will  not  be  enforced  in  another  if  essential 
object  is  enforc^nent  of  penal  statute. 

Approved  in  United  States  v.  Theurer,  213  Fed.  967,  130  C.  C.  A.  370, 
holding  action  for  violation  of  Internal  Revenue  Act  cannot  be  brought 
a«^inst  heirs  of  culprit;  United  States  v.  Illinois  Cent.  R.  Co.,  156  Fed. 
184,  holding  railroad  not  liable  for  violation  of  Safety  Appliance  Act 
where  car  was  properly  equipped  when  starting  on  journey ;  United  States 
V.  Pomeroy,  152  Fed.  282,  holding  judgment  of  fine  against  shipper  for 
giving  rebates,  abates  with  his  death ;  First  Nat.  Bank  v.  Weidenbeck,  97 
Fed.  900,  38  C.  C.  A.  131,  upholding  Federal  jurisdiction  over  action  to  en- 
force liability  created  by  statute  of  State  of  its  creation  against  cor- 
poration's officers;  Hunt  v.  Searcy,  167  Mo.  181,  67  S.  W.  213,  holding 
judgment  of  insanity  without  notice  to  the  person  adjudged  insane  and 
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without  appenrance  is  void,  whether  statute  requires  such  notice  or  not; 
Gary  v.  Sehmeltz,  141  Mo.  App.  575,  125  S.  W.  533,  holding  statute  im- 
posing penalty  on  directors  for  failure  to  file  report  will  not  be  enforced 
outside  of  State;  Commercial  Nat.  Bank  v.  Kirk,  222  Pa.  570,  128  Am. 
St.  Bep.  823,  71  Atl.  1086,  refusing  to  enforce  penal  liability  of  directors 
in  another  State ;  Bauserman  v.  Blunt,  147  U.  S.  654,  37  L.  Bd.  319,  13 
Sup  Ct.  469,  following  Kansas  decision  in  construction  of  statutes  of 
limitations;  Mobile  etc.  R.  R.  Co.  v.  Tennessee,  153  U.  S.  494,  38  L.  Ed. 
796,  14  Sup.  Ct.  971,  Supreme  Court  has  jurisdiction  to  revise  judgment 
of  Tennessee  court  declaring  provision  of  corporation  charter  void ;  Scott 
V.  McNeal,  154  U.  S.  46,  88  L.  Ed.  901,  14  Sup.  Ct.  1112,  arguendo. 

Enforcement  in  foreign  State  of  penal  statute  which  is  partly  com- 
pensatory.   Note,  Ann.  Gas.  1913E,  245,  246. 

Action  on  judgment  recovered  under  penal  statute  in  other  State. 
Note,  12  L.  B.  A.  (N.  8.)  873,  876. 

Oonstltatlonal  provision  for  faltb  and  credit  gives  no  new  power  to 
enforce  penal  laws. 

Approved  in  Atherton  v.  Atherton,  181  U.  S.  160,  45  L.  Ed.  799,  21 
Sup.  Ct.'546,  holding  where  matrimonial  domicile  was  in  Kentucky  and 
wife  abandoned  husband  and  went  to  New  York,  divorce  decree  in  Ken- 
tucky is  bar  to  divorce  suit  iu  New  York. 

Judgments-  of  otlier  States  are  not  put  upon  same  footing  as  domestic 
judgments,  enforceable  merely  by  execution. 

Approved  in  Anglo-American  Provision  Co.  v.  Davis  Provision  Co.,  169 
N.  Y.  513,  514,  62  N.  E.  589,  590,  upholding  Code  Civ.  Proc,  §  1780,  pro- 
hibiting  actions  by  one  foreign  corporation  against  another,  excepting  in 
certain  specified  cases;  Sanborn  v.  Perry,  86  Wis.  366,  56  N.  W.  339,- 
giving  same  effect  to  Minnesota  decree  disallowing  claim  against  estate 
of  decedent;  dissenting  opinion  in  Bullock  v.  Bullock,  52  N.  J.  Eq.  575, 
27  Ij.  B.  a.  219, 30  Atl.  681,  majority  holding  New  Jersey  courts  not  bound 
by  decree  of  New  York  in  divorce  suit  concerning  New  Jersey  lands ;  dis- 
senting opinion  in  In  re  Culp,  2  Cal.  App.  82,  83,  83  Pac.  94,  majority 
holding  where  Kansas  divorce  decree  awarded  wife  custody  of  child,  and 
'   she  brought  it  to  California  and  Kansas  court  later  modified  decree  by 
awarding  custody  to  another,  she  may,  on  his  Jiabeas  corpus  to  recover 
child,  attack  modification  for  lack  of  notice;  Jaster  v.  Currie,  198  U.  S. 
147,  49  L.  Ed.  989,  25  Sup.  Ct.  614,  arguendo. 

Extraterritorial  effect  of  decrees  of  divorce.    Note,  83  Am.  St.  Rep. 

617. 
Judgments  of  the  courts  of  other  States.    Note,  103  Am.  St.  Rep. 

318. 

Judgment  against  director  in  favor  of  creditor  of  corporation  la  con- 
elvMive  of  civil  liability  in  other  States. 
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Approved  in  Proctor-Gamble  Co.  v.  Warren  Cotton  Oil  Co.,  180  Fed. 
545,  holding  judgment  ef  State  court  imposing  penalty  on  directors  for 
failure  to  file  report  is  conclusive  on  Federal  courts;  Central  Trust  Co. 
V.  Charlotte  etc.  R.  Co.,  65  Fed.  263,  and  Pelzer  Mfg.  Co.  v.  Hamburg 
etc.  Ins.  Co.,  71  Fed.  834,  both  applying  principle  to  suit  in  Federal  court 
on  State  court  judgment. 

Jurisdiction  of  foreigpi  corporations.    Note,  85  Am.  St.  Bep.  293. 

Character   of  corporate   "debts"  for  which   directors   are  liable. 
Note,  12  Ann.  Gas.  809. 

Conviction  of  infamous  crime  in  one  jurisdiction  as  disqualification 
in  another  jurisdiction.    Note,  5  Ann.  Gas.  917. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  42. 

Miscellaneous.  Cited  in  Ballard  v.  Hunter,  204  U.  S.  260,  51  L.  Ed. 
474,  27  Sup.  Ct.  261,  holding  residents  of  levee  district  not  entitled  to 
personal  notice  of  suit  to  collect  taxes;  Knickerbocker  Trust  Co.  v. 
Myers,  133  Fed.  767,  holding  void  Act  Md.  1904,  p.  57,  c.  337,  substitut- 
ing single  suit  in  equity  for  benefit  of  all  creditors  for  prior  right  of 
action  by  individual  creditor  to  enforce  stockholder's  liability;  Hilliker 
V.  Hale,  117  Fed.  225,  54  C.  C.  A.  252,  holding  where  receiver  appointed 
to  enforce  and  collect  statutory  liability,  stockholders  of  insolvent  corpo- 
ration cannot  sue  stockholder  in  another  jurisdiction  to  enforce  such  lia- 
bility; Attorney  General  v.  Supreme  Council  A.  L.  H.,  196  Mass.  158,  81 
N.  E.  967,  holding  judgment  on  benefit  certificate  will  not  prevent  in- 
sured from  seeking  relief  out  of  emergency  fund  of  organization; 
Harrigan  v.  Gilchrist,  121  Wis.  268,  99  N.  W.  948,  discussing  power  of 
equity  to  dissolve  corporations;  National  Bank  v.  Dillingham,  147  N.  Y. 
612,  49  Am.  St.  Rep.  696,  42  N.  E.  340,  incorrectly. 


146  n.  B.  689-706,  36  I..  Ed.  1135,  13  Sop.  Ct.  196,  POTTS  T.  WALLACE. 

In  Penn^ylTania,  creditor  need  not  resort  to  equity  for  assessment  if 
debt  exceeds  unpaid  sum. 

Approved  in  Dunn  v.  Howe,  96  Fed.  161,  Maine  statutes  do  not  re- 
quire court  assessment  to  authorize  maintenance  of  suit  for  unpaid  stock 
subscriptions  by  assignee  of  corporation. 

Equity  jurisdiction  to  enforce  unpaid  stock  subscription.    Note,  46 
L.  B.  A.  (N.  S.)  440,  441,  446. 

Stockholder  whose  tender  of  unpaid  mbecriptlon  waa  refused  before 
insolvency  may  repudiate. 

Approved  in  West  v.  Topeka  Sav.  Bank,  66  Kan.  533,  72  Pac.  255, 
holding  when  corporation  becomes  insolvent,  limitations  begin  to  run  at 
once  on  stockholder's  subscriptions  to  stock,  to  be  paid  at  intervals  upon 
call  of  directors,  and  then  subject  to  call,  even  though  no  call  be  made. 
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Cknpontloii's  a«pre«ment,  when  inoolTent,  to  exonerate  etockholder  from 
ifibUltj,  Is  Toid  BB  against  creditors. 

Approved  in  Kiskadden  v.  Steinle,  203  Fed.  379,  121  C.  C.  A.  659, 
holding  partners  organizing  corporation  are  liable  on  unpaid  subscrip- 
tions; Spratling  v.  Westbrook,  140  Ga.  630,  79  S.  E.  638,  holding  con- 
ditional subscription  cannot  be  set  up  as  defense  in  suit  by  receiver; 
Fouche  Y.  Merchants'  Nat.  Bank,  110  Ga.  841,  36  S.  E.  262,  holding  mere 
reeital  in  stock  certificate  that  shares  are  "full  paid  and  nonassessable'^ 
will  not  protect  owner  from  liability  for  unpaid  subscription  if  he  pur- 
chased  with  knowledge  that  subscription  was  due;  Maryland  Trust  Co. 
V.  2fational  Mechanics'  Bank,  102  Md.  627,  63  Atl.  77,  holding  trust 
company  could  not  purchase  own  stock;  Gilmore  v.  Smathers,  167  N.  C. 
445,  83  8.  E.  826,  holding  principals  are  liable  on  stock  subscribed  by 
agents;  Mountain  Lake  Land  Co.  v.  Blair,  109  Va.  152,  63  S.  E.  753, 
holding  transferee  of  stock  is  liable  same  as  original  holder;  Scott  v. 
Latimer,  89  Fed.  855,  33  C.  C.  A.  1,  stockholder  induced  to  subscribe  by 
fraudulent  acts  cannot  repudiate  subscription,  except  by  consent  of 
creditors,  after  its  insolvency,  though  fraud  not  discovered. 

Distinguished  in  dissenting  opinion  in  Scott  v.  Latimer,  89  Fed.  858, 
33  C.  C.  A.  1,  majority  holding  stockholder  fraudulently  induced  to  sub- 
scribe cannot  repudiate  subscription,  without  consent  of  creditors,  after 
its  insolvency,  though  fraud  not  discovered. 

Validity  as  regards  corporate  creditors  of  release  by  corporation  of 
unpaid  stock  subscription.    Note,  Ann.  Gas.  1912B,  491,  495. 

Cknporation  president  cannot  contract  except  in  course  of  duty,  bat 
corporation  may  ratify  unanthorized  acts. 

Approved  in  In  re  Jefferson  Casket  Co.,  182  Fed.  693,  694,  holding 

president  has  no  authority  to  have  corporation  declared  bankrupt ;  Ford 

Harwood  Lumber  Co.  v.  Clement,  97  Ark.  533,  135  S.  W.  348,  holding 

president  has  no  authority  to  accept  property  in  payment  of  stock; 

Powers  ▼.  Rutland  R.  Co.,  88  Vt.  377,  92  Atl.  471,  holding  president  has 

no  authority  to  fix  fees  of  counsel. 

£ffect  of  request  by  both  parties  for  direction  of  verdict.    Note,  6 
Ann.  Oa«.  545. 
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147  XT.  6.  1-14,  37  L.  Ed.  55,  13  Snp.  Ot.  239,  IOWA  ▼.  ILUNOIfl. 
'Iftid-cliannei*'  and  ''middle  of  stream"  are  synonymoiiB. 
Approved  in  Louisiana  v.  Mississippi,  202  U.  S.  49,  50  L.  Ed.  930,  26 
Sup.  Ct.  408,  applying  principle  of  thalweg  to  boundary  extending  along 
arms  of  sea ;  Moore  v.  McGuire,  142  Fed.  792,  boundary  between  Arkan- 
sas and  Mississippi  middle  of  main  channel  of  Mississippi  as  fixed  in 
treaty  of  1763;  Lattig  v.  Scott,  17  Idaho,  519,  107  Pae.  53,  a  riparian 
proprietor  takes  title  to  the  thread  of  the  stream;  Western  Union  Tel. 
Co.  V.  Louisville  etc.  Ry.  Co.,  270  111.  422,  110  N.  E.  592,  State  has  right 
to  exercise  power  of  eminent  domain  up  to  thread  of  current  of  Wabash 
River;  Albany  Bridge  Co.  v.  People,  197  III.  204,  64  N.  E.  352,  holding 
w^here  island  in  Mississippi  River,  in  fact  in  Illinois,  was  erroneously 
surveyed  as  part  of  Iowa,  and  patented  as  land  in  Iowa,  and  congres- 
sional act  recited  facts  and  ratified  patent,  boundaries  of  township  in 
Illinois  not  thereby  changed;  Holman  v.  Hodges,  112  Iowa,  717,  84  N.  W. 
951,  holding  where  island  arose  in  1857  near  middle  of  navigable  river 
bounding  Iowa,   it   did   not  pass   under   Rev.    Stats.,  §  2479,   granting 
swamp  and  overflowed  lands  to  States;  State  v.  Keane,  84  Mo.  App. 
131,  132,  133,  holding  where  defendant's  saloon  located  west  of  center 
of  old  navigable  channel  of  Missouri  on  west  boundary  of  Platte  County, 
act  was  committed  in  Kansas;  Franzini  v.  Layland,  120  Wis.  80,  97 
N.  W.  502,  holding  boundary  between  Minnesota  and  Wisconsin  to  be 
center    of    channel    customarily    followed    in    steamboat    navigation; 
Roberts  v.  Fullerton,  117  Wis.  226,  93  N.  W.  1112,  holding  Minnesota 
cannot  enforce  its  fish  and  game  laws  on  Wisconsin  side  of  main  chan- 
nel of  Mississippi ;  Iowa  v.  Illinois,  151  U.  S.  239,  38  L.  Ed.  148,  14  Sup. 
Ct-  333,  following  rule  Keokuk  Bridge  Co.  v.  People,  161  HI.  136,  43 
N.  E.  692,  courts  cannot  revise  assessor's  valuation  of  property;  Keokuk 
etc.  Bridge  Co.  v.  Illinois,  175  U.  S.  631,  44  L.  Ed.  802,  20  Sup.  Ct.  207, 
Same  v.  Same,  145  111.  604,  34  N.  E.  483,  167  111.  16,  47  N.  E.  313,  176 
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III  269,  62  N.  E.  118,  and  Chicago  etc.  Ry.  Co.  ▼.  ainton,  88  Iowa,  190, 
55  N.  W.  462,  middle  of  channel  was  boundary  line;  State  v.  Hang,  95 
Iowa,  418,  29  L.  B.  A.  892,  64  N.  W.  400,  defining  ''waters  of  the  State." 

Distinguished  in  Washington  r.  Oregon,  211  U.  S.  134,  53  L.  Bd.  119, 
29  Sup.  Ct.  47  and  Washington  v.  Oregon,  214  U.  S.  215,  53  L.  Ed.  970, 
29  Sup.  Ct.  631,  both  holding  act  which  specifies  ''middle  of  north  ship 
channel"  of  Columbi^i  River  as  boundary  between  Oregon  and  Washing- 
ton does  not  intend  change  of  boundary  with  change  of  main  channel  of 
river  to  another  channel;  State  v.  Bowen,  149  Wlis.  205,  89  L.  B.  A. 
(N.  S.)  200,  135  N.  W.  495,  creation  of  new  main  channel  in  Mississippi 
River  does  not  change  State  boundary  from  former  main  channel;  State 
V.  George,  60  Minn.  505,  63  N.  W.  100,  generally. 

Disapproved  in  Kinnane  v.  State,  106  Ark.  291,  153  S.  W.  263,  State 
of  Arkansas  has  jurisdiction  up  to  the  line  halfway  between  the  visible 
banks  of  the  Mississippi;  State  v.  Muncie  Pulp  Co.,  119  Tenn.  64,  84, 
104  S.  W.  441,  446,  in  controversies  between  Tennessee  and  Arkansas 
as  to  jurisdiction,  their  boundary  line  is  halfway  between  the  visible 
banks  of  the  Mississippi  River. 

Jurisdiction  over  boundary  rivers.    Notes  41  L.  B.  A.  (N.  S.)  367; 
'  65  L.  B.  A.  954. 

Ownership    of    riparian    owner   to    thread    of   stream.    Note,    28 
E.  B.  0.  189. 

147  n.  B.  14-36,  37  I..  Ed.  60,  13  Bup.  Ct  246,  IK  BE  M0BBI80N. 

Mandamus  will  not  inue  wbere  there  is  other  remedy,  and  cannot  per- 
form office  of  writ  of  error. 

Approved  in  In  re  Atlantic  City  R.  R.  Co.,  164  U.  S.  635,  41  L.  Ed. 
580,  17  Sup.  Ct.  208,  American  Constr.  Co.  v.  Jacksonville  etc.  Ry.  Co., 

148  U.  S.  386,  37  L.  Ed.  492.  13  Sup.  Ct.  764,  and  In  re  Hawkins,  147 
U.  S.  490,  37  L.  Ed.  252,  13  Sup.  Ct.  527,  all  following  rule ;  Ex  parte 
American  Steel  Barrel  Co.,  230  U.  S.  45,  57  L.  Ed;  1384,  33  Sup.  Ct. 
1007,  denying  mandamus  to  compel  circuit  judge  to  reverse  order  dis- 
qualifying district  judge  from  hearing  cause;  The  Union  Steamboat 
Co.,  178  U.  S.  319,  44  L.  Ed.  1085,  20  Sup.  Ct.  905,  holding  mandamus 
does  not  lie  to  review  decision  of  inferior  court  upon  any  matter  left 
open  by  mandate  of  higher  court;  Speckert  v.  Ray,  166  Ky.  629,  179 
S.  W.  594,  judge  of  lower  court  cannot  be  compelled  by  mandamus  to 
take  jurisdiction  of  cause  after  he  has  refused  so  to  do  on  determining 
that  defendant  corporation  was  improperly  served;  Virginia  v.  Paul, 
148  U.  S.  124,  37  L.  Ed.  392,  13  Sup.  Ct.  542,  mandamus  does  not  lie  to 
review  an  order  on  a  writ  of  habeas  corpus;  In  re  Parsons,  150  U.  S. 
156,  37  L.  Ed.  1037, 14  Sup.  Ct.  52,  Supreme  Court  cannot  by  mandamus 
compel  court  below  to  decide  question  in  a  particular  way. 

When   mandamus   is    the   proper   remedy   against   publio   officers* 
Note,  98  Am.  St.  Bep.  802. 
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When  ship  is  not  libeled,  owner  may  proceed  to  limit  liability  wbere 

sbiptbeniB. 

Approved  in  The  Rochester,  230  Fed.  521,  limitation  of  liability  pro- 
ceedings may  be  maintained  against  all  who  assert  claims  against  vessel, 
regardless  of  whether  or  not  property  has  been  attached  by  them. 

Distixgaished  in  Davenport  v.  Winnisimmet,  162  Fed.  867,  89  C.  C.  A. 
552,  or^er  in  proceedings  to  limit  liability  refusing  leave  to  prosecute 
soit  ag^nst  vessel  and  owner  is  final  order  for  purposes  of  appeal  and 
not  pre'^ions  ex  parte  order  restraining  prosecution  of  all  such  suits. 

ftndi  proceeding  to  limit  liability  is  not  against  ship  and  fteight  except 
wbere  surrendered,  bnt  is  equitable  action. 

Approved  in  Oregon  R.  R.  &  N.  Co.  v.  Balfour,  179  U.  S.  56,  46  L.  Ed, 
84,  21  Sup.  Ct.  29,  holding  proceedings  to  limit  liability  of  ship  owners 
are  admiralty  cases;  In  re  Eureka  No.  32,  108  Fed.  673,  holding  proceed- 
ing in  admiralty  for  limitation  of  liability  under  Rev.  Stats.,  §  §  4284, 
4285,  should  not  be  entertained  where  there  is  but  one  known  claim ;  The 
Columbia,  73  Fed.  234,  19  C.  G.  A.  436,  any  claimant  can  appeal  from 
decree  awarding  different  sums  in  action  in  admiralty  to  limit  liability; 
Oregon  R.  R.  &  Nav.  Co.  v.  Balfour,  90  Fed.  298,  33  C.  C.  A.  57,  in 
aetioq  by  ship  owner  to  limit  liability,  admiralty  has  full  chancery 
powers;  The  H.  F.  Dimock,  77  Fed.  237,  23  C.  C.  A.  123,  arguendo. 

Limitation   of  vessel   owner's   liability.    Note,   Ann.   Oas.   1913D, 
1224, 1228,  1232,  1234, 1235. 

Wliere  owner's  interest  is  paid  into  conrt  or  stipulation  given,  claimants 
may  be  notified  to  make  proof. 

Approved  in  The  Vigilant,  175  Fed.  228,  surety  on  bond  filed  to  re- 
lease vessel  libeled  does  not  have  lien  on  vessel  in  spite  of  assignment 
from  libelant. 

?r<ddbition  issaea  only  wbere  Jurisdiction  ia  la^irf^g 
Approved   in    dissenting   opinion   in   State   v.   Ross,   122   Mo.    476, 
23  L.  R.  A.  544,   25   S.   W.   958,  majority   issuing  writ   of   prohibi- 
tion against  interference  by  another  court. 

Writ  of  prohibition.    Note,  111  Am.  St.  Bep.  934. 

Miscellaneous.  Cited  in  Dowdell  v.  United  States  District  Court,  139 
Fed.  446,  71  C.  C.  A.  288,  effect  of  default  in  admiralty  same  as  at  law ; 
In  re  New  York  etc.  S.  8.  Co.,  155  U.  S.  531,  39  L.  Ed.  249,  16  Sup.  Ct. 
186,  erroneously. 

W  V.  g.  36-47,  37  Ifc  Bd.  68,  13  Sup.  Ot.  236,  STBSETEB  ▼.  JEFFERSON 
00.  BANK. 

Creditor  wliose  execution  is  set  aside  as  illegal  preference  is  not  pre- 
daded  ftom  pro<v1ng  debt 


14  r  D.  S.  47-59 


NOTES  ON  U.  S.  REPORTS. 


236 


Approved  in  Keppel  v.  Tiffin  Sav.  Bank,  197  U.  S.  372,  49  L.  Ed.  796, 
25  Sup.  Ct.  443,  one  who  in  good  faith  retains  preference  until  deprived 
thereof  by  judgment  in  favor  of  trustee  **  surrenders "  it  within  mean- 
ing of  bankruptcy  statute;  United  States  Rubber  Co.  v.  American  Oak 
Leather  Co.,  181  U.  S.  452,  46  L.  Ed.  947,  21  Sup.  Ct.  677,  holding  in 
Illinois  insolvent  debtor  may  prefer  one  creditor  to  another  by  giving 
judgment  notes;  In  re  Elletson  Co.,  193  Fed.  87,  assertion  of  preference 
by  creditor  of  bankrupt  relying  upon  invalid  trust  deeds  does  not  pre- 
vent him  from  proving  as  unsecured  claimant;  dissenting  opinion  in 
United  States  Rubber  Co.  v.  American  Oak  Leather  Co.,  96  Fed.  907,  37 
C.  C.  A.  599,  majority  holding  that  fraud  debarred  these  creditors  from 
sharing  with  others. 

Distinguished  in  dissenting  opinion  in  Keppel  v.  Tiffin  Sav.  Bank,  197 
U.  S.  382,  383,  49  L.  Ed.  800,  25  Sup.  Ct.  443,  majority  holding  that 
preference  given  up  only  as  result  of  action  is  "surrendered." 

Release  of  indorser  of  note  by  failure  to  enforce  liability  of  maker. 
Note,  18  L.  B.  A.  (N.  S.)  540. 
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Charge  of  fraud  cannot  be  sustained  by  party's  nnaupported  testimony. 
Approved  in  Campbell  v.  Northwest  Eckington  Imp.  Co.,  229  U.  S. 
584,  57  L.  Ed.  1339,  33  Sup.  Ct.  796,  evidence  to  show  that  deed  absolute 
on  face  was  intended  as  security  must  be  clear  and  convincing;  Ford  v. 
Taylor,  137  Fed.  151,  defendant's  answer  under  oath,  when  not  waived, 
has  probative  force  of  affidavit,  and  supports  order  vacating  appoint- 
ment of  receiver;  Jacobs  v.  Van  Sickle,  127  Fed.  69,  61  C.  C.  A.  598, 
holding  allegations  of  bill  charging  fraud  cannot  be  considered  proved 
where  they  are  specifically  denied  by  verified  answers^  and  only  testi- 
mony of  complainant  is  that  of  defendants,  who,  as  witnesses,  support 
answers;  Harvey  v.  Sellers,  115  Fed.  760,  holding  written  contract  by 
which  complainant  agreed  to  aid  in  exploiting  patent  rights  owned  by 
defendants  in  consideration  of  one-third  of  net  profits  entitles  him  to 
maintain  suit  for  accounting. 

Where  last  day  for  performance  of  act  falls  on  Sunday,  act  may  be  done 
on  following  day. 

Approved  in  Smith  v.  Russell,  20  Colo.  App.  559,  80  Pac.  476,  reaffirm- 
ing rule;  In  re  Stevenson,  94  Fed.  113,  115,  holding  petition  of  bank- 
ruptcy could  not  be  filed  after  expiration  of  the  period. 

Computation  of  time.    Note,  78  Am.  St.  Rep.  377. 

First  and  last  days  in  computing  time.     Note,  49  L.  B.  A.  204,  246. 

Day  for  payment  falling  on  Sunday.    Note,  S  B.  B.  0.  683. 
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ScboQl  lands  In  Texas  are  In  position  of  resenred  lands  under  railroad 
grant. 

Approved  in  Oregon  etc.  R.  Co.  v.  United  States,  148  Fed.  f>06,  78 

C.  C.  A.  375,  lands  within  primary  limits  fixed  by  definite  local  ion  of 

railroad  upon  which  were  uncanceled  homesteads  or  pre-emptions,  did  not 

pass  in  grant;  United  States  v.  Oregon  etc.  R.  Co.,  143  Fed.  771,  75 

C.  C.  A.  66,  land  gjant  made  in  1866  for  railroad  from  Central  Pacitic 

Railroad  to  Portland  was   in  praesenti,   and   did  not  include   existing 

homestead  entry,  which  was  relinquished  before  filing  of  map  of  definite 

location. 

Special  trlbonals  settling  dispute  between  gOTemment  and  claimants 
do  not  affect  strangers. 

Approved  in  Turner  v.  Sawyer,  150  U.  S.  588,  87  L.  Ed.  1191,  14  Sup. 
Ct.  195,  and  Brundy  v.  Mayfield,  15  Mont.  210,  38  Pac.  1070,  both  folllow- 
ing  rule ;  J.  W.  Frellsen  &  Co.  v.  Crandell,  217  U.  S.  78,  54  L.  Ed.  678,  30 
Sap.  Ct.  490,  third  person  by  offering  to  purchase  from-  State  land, 
whereof  patent  had  been  wrongf uUy  issued  to  another,  obtains  no  rights 
thereby. 

Eqnlty  will  compel  wrongful  patentee  to  conyey  to  one  equitably  ^n- 

titted. 

Approved  in  Thompson  v.  Ferry,  6  Ariz.  307,  56  Pac.  743,  Turner  v. 
Sawyer,  150  U.  S.  586,  37  L.  Ed.  1191,  14  Sup.  Ct.  195,  and  Brundy  v. 
'Mayfield,  15  Mont.  211,  38  Pac.  1070,  all  following  rule ;  Clark  v.  Heriug- 
ton,  186  U.  S.  211,  46  L.  Ed.  1131,  22  Sup.  Ct.  875,  holding,  under  act  of 
March  6,  1868,  granting  lands  to  Union  Pacific,  even-numbered  sections 
could  not  be  turned  over  by  Land  Department  as  indemnity  lands;  John- 
son V.  Pacific  Coast  S.  S.  Co.,  2  Alaska,  238,  applying  iiile  to  land  alleged 
to  have  been  erroneously  patented  because  occupied  by  Alaska  Indians; 
Green  v.  Clyde,  80  Ark.  396,  97  S.  W.  438,  patentee  taking  advantage  of 
mistake  in  patent  as  to  boundary  of  which  he  was  aware  at  time  of 
conveyance  is  trustee  for  injured  party;  Arthur  v.  Coyne,  32  Okl.  530, 
122  Pac.  690,  one  of  two  co-owners  of  a  town  lot  who  secretly  obtains 
legal  title  to  entire  lot  holds  the  other's  interest  in  trust  for  him ;  Thoni])- 
son  V.  Ferry,  6  Ariz.  301,  56  Pac.  743,  estopping  parties  because  of  laches 
from  asserting  that  defendants  are  trustees  for  their  title;  Skaggs  v. 
Mann,  46  W.  Va.  223,  33  S.  E.  116,  converting  into  a  trustee  one  acquir- 
ing legal  title  to  property  to  which  another  has  a  better  right. 

Government  alone  can  set  up  failure  to  comply  with  conditions. 
Approved  in  Bockfinger  v.  Foster,  190  U.  S.  125,  47  L.  Ed.  979,  23 
Sup.  Ct.  839,  holding  one  claiming  under  homestead  laws  of  United  States 
cannot  maintain  suit  against  Oklahoma  town-site  trustees  to  divest  them 
of  title  to  land  held  in  trust  for  town-site  occupants ;  In  re  Emblen,  161 
U.  S.  57,  40  L.  Ed.  616,  16  Sup.  Ct.  488,  mandamus  will  not  lie  to  compel 
secretary  to  adjudicate  as  to  right  of  pre-emption;  Hartman  v.  Warren 
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76  Fed.  163,  22  C.  C.  A.  30,  one  not  in  privity  with  United  States  cannot 
maintain  bill  to  subject  land  held  by  another  to  trust  for  their  own  nse. 

Initials  ace  no  legal  pan  of  nana. 

Approved  in  Vincent  v.  Means,  184  Mo.  344,  82  S.  W.  101,  judgment 
quieting  title  void  against  defendant  served  by  publication  and  sued  only 
by  surname  and  initials,  it  not  appearing  that  he  ever  so  executed  con- 
veyances; Slingluff  V.  Gainer,  49  W.  Va.  9,  37  S.  E.  772,  applying  rule 
where  service  of  process  was  had  on  wrong  person,  having  same  initials 
of  Christian  name  as  defendant  intended ;  Walton  v.  Marietta  Chair  Co., 
157  U.  S.  348,  S9  L.  Ed.  727,  16  Sup.  Ct.  628,  writ  of  error  should  state 
Christian  name;  Scarborough  v.  Myriek,  47  Neb.  800,  66  N.  W.  869, 
objection  to  description  in  pleading  by  initials  of  Christian  name  is 
waived  by  appearance ;  Twine  v.  Kilgore,  3  Okl.  642,  39  Pac.  388,  refusing 
to  reverse  where  parties  were  sued  by  initials  of  Christian  name. 

Distinguished  in  Twine  v.  Kilgore,  3  Okl.  642,  39  Pac.  388,  loose  {head- 
ing to  sue  party  by  initial  only  of  Christian  name,  but  objection  will  not 
be  considered  first  on  appeaL 

147  U.  8.  59-71,  37  I..  Bd.  78,  13  Sup.  Ct.  254,  LYTLE  ▼.  LAKBINO. 

Bonds  being  void,  but  good  on  face,  bolder  must  sbow  that  he,  or  pre- 
decessor, was  bona  flde  purchaser. 

Approved  in  Hallock  v.  Young,  72  N.  H.  419,  420,  57  Atl.  237,  238,  re- 
affirming rule;  In  re  Manistee  Watch  Co.,  197  Fed.  458,  holder  of  munici- 
pal bonds  where  illegality  is  shown  must  assume  burden  of  proving  that 
he  is  bona  fide  purchaser ;  In  re  Hopper-Morgan  Co.,  158  Fed.  352,  claim- 
ant who  purchased  notes  from  note  broker,  asserting  that  latter  was 
bona  fide  purchaser  for  value,  has  burden  of  proving  these  facts ;  O'Toole 
V.  Lamson,  41  App.  D.  C.  290,  where  note  was  shown  to  have  been  ob- 
tained through  duress,  burden  was  on  holder  to  prove  himself  a  holder  in 
due  course;  Thurston  v.  McLellan,  34  App.  D.  C.  301,  proof  of  equitable 
ownership  of  a  non-negotiable  instrument  throws  burden  on  holder  of 
proving  his  bona  fide  character  and  estoppel  against  claimant ;  Tillebrown 
y.  Hayward,  190  Mass.  480,  77  N.  £.  47,  that  stock  sold  to  treasurer  of 
corporation  was  paid  for  by  checks  signed  by  him  as  treasurer,  not  suffi- 
cient notice  that  he  was  misappropriating  corporate  funds ;  Thompson  v. 
Sioux  Falls  Nat.  Bank,  150  U.  S.  238,  37  L.  Ed.  1065,  14  Sup.  Ct.  97, 
in  action  on  check  given  without  consideration,  plaintiff  must  show  him- 
self a  bona  fide  holder;  Louisville  Trust  Co.  v.  Louisville  etc.  Ry.  Co., 
75  Fed.  469,  22  C.  C.  A.  378,  burden  was  on  transferee  to  show  want  of 
notice  and  good  faith ;  Grant  v.  Reno,  114  Mich.  42,  72  N.  W.  19,  holding 
bonds  were  void  in  hands  of  payee. 

Distinguished  in  Gay  v.  Hudson  River  etc.  Power  Co.,  190  Fed.  785, 
burden  of  proving  he  is  a  bona  fide  purchaser  of  bonds  is  not  thrown  on 
claimant  until  their  ultra  vires  character  is  established;  In  re  Hopper- 
Morgan  Co.,  156  Fed.  530,  holding  knowledge  by  alleged  bona  fide  pur- 
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chaser  of  note  that  his  vendor's  vendor  did  not  have  good  title  was  suffi- 
cient to  put  him  on  inquiry  and  defeated  his  claim;  MeFadyen  v. 
Masters,  8  Okl.  181,  56  Pac.  1062,  to  avoid  sale  it  must  be  shown  that 
?endee  had  notice  of  fraud. 

Monicipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  AstL 
8t  Rep.  824. 

Estoppel  of  public  corporations  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  978. 

Bona  fides  most  eadst  at  time  of  payment  as  well  as  time  of  eonveyaiioe. 

Approved  in  Briggs  v.  Town  of  Phelps,  70  Fed.  30,  holding  that  plain- 
tiff was  a  bona  fide  holder;  Hay  den  v.  Charter  Oak  Driving  Park,  63 
Conn.  148,  27  Atl.  234,  to  be  a  bona  fide  holder,  purchaser  must  have  paid 
before  notice;  Atlas  Nat.  Bank  v.  Holm,  71  Fed.  492, 19  C.  C.  A.  94,  one 
must  show  that  purchaser  acted  in  bad  faith ;  Dewey  v.  Whitney,  93  Fed. 
537,  35  C.  C.  A.  414,  arguendo. 

Distinguished  in  Allis-Chalmers  Co.  v.  Central  Trust  Co.,  190  Fed.  706, 
89  L  B.  A.  (N.  S.)  84,  lU  C.  C.  A.  428,  holders  of  executory  contract  to 
eonvey  bonds  secured  by  recorded  mortgage  do  not  lose  priority  of  lien 
over  mechanic's  lien  by  reason  of  knowledge  of  such  lien  before  pay- 
ment ;  Odbert  v.  Marquet,  175  Fed.  51,  99  C.  C.  A.  60,  maker  of  note  is 
estopped  to  set  up  knowledge  of  holder  of  failure  of  consideration  when 
maker  had  obtained  from  holder  several  extensions  of  payment. 

PnrdiasezB  are  not  diargeable  with  constmctlTe  notice  of  pending  suit 
!•  to  bonds. 

Approved  in  School  Dist.  No.  11  v.  Chapman,  152  Fed.  899,  82  C.  C.  A. 
35,  pendency  of  suit  to  contest  bond  election  does  not  prevent  a  pur- 
chaser, who  had  been  told  such  suit  was  dismissed,  from  asserting  bona 
fide  titie. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  408. 

Miscellaneous.    Cited  in  MeFadyen  v.  Masters,  8  Okl.  181,  56  Pae. 

1062. 

147  ir.  8.  72-87,  37  I..  Ed.  84,  13  8ap.  Ot.  211,  THE  CITY  OF  NEW  TOBK. 

FUidingB  of  lower  court  are  conclusive,  and  only  errors  of  law  examin- 
able. 

Approved  in  Bamsdall  v.  Waltemeyer,  142  Fed.  417,  73  C.  C.  A.  515, 
and  Rehberg  v.  Greiser,  24  Mont.  493,  63  Pac.  43,  both  reaffirming  rule ; 
Chicago  etc.  Ry.  Co.  v.  Frye-Bruhn  Co.,  184  Fed.  23,  106  C.  C.  A.  217, 
finding  by  trial  court  in  admiralty  that  there  was  no  evidence  on  rate 
of  transportation  is  conclusive  on  appellate  court ;  United  States  Fidel- 
ity etc.  Co.  V.  Board  of  Commrs.  of  Woodson  County,  145  Fed.  151,  76 
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G.  C.  A.  114,  whether  substantial  evidence  to  support  findin«r,  qnestion 
of  law ;  Phenix  Ins.  Co.  v.  Kerr,  129  Fed.  724,  66  L.  R.  A.  669,  64  C.  C.  A. 
251,  where  each  party  requests  court  to  direct  verdict,  it  amounts  to 
waiver  of  jury,  and  only  questions  of  law  are  presented;  United  States 
V.  Bishop,  125  Fed.  183,  60  C.  C.  A.  123,  holding  where  at  close  of  trial 
each  party  requests  peremptory  instruction,  and  court  grants  one  request, 
parties  are  estopped  from  claiming  that  any  question  should  have  been 
submitted ;  King  v.  Smith,  110  Fed.  97,  54  L.  R.  A.  708,  49  C.  C.  A.  46, 
holding  question  of  suflficiency  of  evidence  to  prove  facts  found  by  Cir<;uit 
Court  in  law  action  may  be  considered  on  writ  of  error;  Wiser  v.  Lawler, 
7  Ariz.  183,  62  Pac.  700,  assignments  of  error  that  court  erred  in  de- 
creeing plaintiffs  entitled  to  relief  and  that  its  findings  were  incomplete 
and  erroneous,  too  general;  Lehnen  v.  Dickson,  148  U.  S.  74,  37  L.  Ed. 
374, 13  Sup.  Ct.  483,  mere  recital  of  testimony  cannot  be  deemed  a  special 
finding;  Ralli  v.  Troop,  157  U.  S.  417,  89  L.  Ed.  755,  15  Sup.  Ct.  669, 
findings  of  fact  by  Circuit  Court  are  conclusive;  Pioneer  Fuel  Co.  v. 
McBrier,  84  Fed.  496,  28  C.  C.  A.  466,  act  of  1875  relieved  Supreme  Couit 
from  consideration  of  mere  question  of  fact. 

Error  in  finding  or  refusing  to  find  is  reviewable. 

Approved  in  The  FuUerton,  211  Fed.  835,  128  C.  C.  A.  359,  appellate 
court  may  originally  consider  speed  of  steamer  prior  to  collision,  density 
of  fog  and  darkness  of  night,  where  lower  court  failed  to  find  on  these 
points. 

Distinguished  in  Chicago  etc.  Ry.  Co.  v.  Barrett,  190  Fed.  125,  111 
C.  C.  A.  158,  holding  refusal  of  court  in  admiralty  to  find  on  question  of 
conversion  of  cotton  is  not  reviewable  where  evidence  was  conflicting  on 
this  point. 

It  is  presumed  that  sailing  vessel  having  wind  free  or  steamer  held  cus- 
tomary course  between  ports. 

Approved  in  The  Victory,  168  U.  S.  426, 42  L.  Ed.  529, 19  Sup.  Ct.  156, 
holding  "Victory''  at  fault  in  disregarding  rule  of  the  road;  The  North- 
ern Queen,  117  Fed.  914,  holding  steamer  going  at  full  speed  in  dense 
fog  at  fault  for  collision  with  barge  which  its  tug  had  anchored  in  wide 
channel  on  account  of  danger. 

Steamer  hearing  sailor's  fog-horn  should  slow  down,  or  stop  until  latter 
located. 

Approved  in  The  Martello,  153  U.  S.  71,  38  L.  Ed.  640, 14  Sup.  Ct.  725, 
The  Umbria,  166  U.  S.  410,  413,  41  L.  Ed.  1058,  1059,  17  Sup.  Ct.  613, 
614,  The  Genevieve,  96  Fed.  864,  and  The  Chalmette,  93  Fed.  505,  all 
following  rule ;  The  George  W.  Roby,  111  Fed.  608,  49  C.  C.  A.  481,  hold- 
ing where  steamer  in  dense  fog  heard  fog  signals  ahead,  she  was  at 
fault  for  not  reducing  speed  to  mere  steerageway ;  The  Parthian,  55  Fed. 
432,  5  C.  C.  A.  171,  holding  steamer  at  fault  for  failure  to  slacken  speed ; 
The  Oceanic,  61  Fed.  355,  holding  steamer  at  fault  for  not  reversing 
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Sta  ^  ^^^  perceived  other  boat  was  not  answering  her  helm ;  The  NTorth 

83  ^' ^  Fed.  77,  86, 10  C.  C.  A.  262,  holding  steamer  at  fault;  The  Saale, 

A)r  i^^-  480,  11  C.  C.  A.  302,  holding  steamer  failing  to  reduce  speed 

H  ^^f  space  at  fault;  The  H.  F.  Dimock,  77  Fed.  228,  23  C.  C.  A. 

^^ding  steamer  liable. 

Liability  for  collision  during  fog.    Note,  23  E.  R.  0.  671. 

Donht  as  to  one  Tessel's  culpability  will  not  bar  recoTery  agalnat  other 
clearly  at  fault. 

Approved  in  The  Livingstone,  113  Fed.  881,  51  C.  C.  A.  560,  reaflRrra- 
ing  rule:  The  Persian,  224  Fed.  442,  140  C.  C.  A.  135,  vessel  proceeding 
at  full  speed  in  dense  fog  is  not  relieved  of  culpability  for  collision  by 
showing  possible  fault  on  part  of  other  vessel;  The  Protector,  217  Fed. 
121,  holding  failure  of  tug  or  tow  to  have  sidelights,  being  enough  to 
make  them  responsible  for  collision,  evidence  casting  doubt  on  navigation 
of  collided  vessel  was  insufficient;  The  Kimwood,  201  Fed.  433,  vessel 
violating  article  XVIII,  rule  8,  of  Inland  Navigation  Rules,  regardint?  the 
passing  of  towed  vessels,  will  not  escape  liability  by  suggestion  of  pos- 
sible fault  of  latter;  The  Fayette  Brown,  198  Fed.  686,  vessel  not  heeding 
signals  of  approaching  tug  and  towed  vessel  in  manner  to  constitute 
reckless  navigation,  it  is  immaterial  if  towed  vessel  was  somewhat  negli- 
gent: Upton  V.  Whitaker,  196  Fed.  654,  116  C.  C.  A.  343,  holding  in  case 
of  collision  in  river  channel,  where  it  was  certain  one  vessel  was  on 
wrong  side  of  channel  and  doubtful  whether  or  not  other  was  on  wrong 
side,  former  was  culpable;  The  Washington,  182  Fed.  888,  failure  to 
lash  scows  together  properly  being  probable  forerunner  of  an  accident 
to  them,  no  culpability  rests  on  ferry-boats  causing  wash  which  precipi- 
tated it:  Port  of  Portland  v.  United  States,  176  Fed.  871,  100  C.  C.  A. 
336,  where  negligence  in  operation  of  vessel  running  down  dredge  is 
clearly  shown,  fact  that  dredge  did  not  carry  lights  or  heed  warning  will 
not  shift  blame;  The  C.  E.  Paul,  175  Fed.  250,  owner  of  scow  moored  next 
to  barge  in  such  manner  that  barge  sank  will  not  be  heard  to  say  that 
barge  should  have  been  watched ;  North  American  Dredging  Co.  v.  Cutler, 
162  Fed.  459,  89  C.  C.  A.  343,  holding  where  absence  of  light  on  scow  in 
tow  of  tng  in  violation  of  statute  caused  collision,  no  evidence  will  be 
heard  to  the  effect  that  there  was  no  proper  lookout  on  steamer;  United 
States  V.  Port  of  Portland,  161  Fed.  209,  failure  of  dredge  to  heed  or 
reply  to  signal  of  approaching  steamer  being  sufficient  to  cause  collision, 
evidence  suggesting  that  steamer  did  not  turn  soon  enough  will  not 
change  liability;  In  re  Eastern  Dredging  Co.,  159  Fed.  549,  dredging 
company  whose  employee  permitted  a  scow  to  drift  without  lights  may  not 
allege  that  ferry-boat,  with  which  scow  came  into  collision,  did  not  have 
proper  lookout ;  The  Westhall,  153  Fed.  1016,  where  culpability  of  steamer 
running  into  barge  towed  by  another  steamer  is  shown,  doubt  as  to 
judicious  management  of  barge  will  not  relieve  it;  The  William  Chisholm, 
XVI— 16 
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153  Fed.  713,  82  C.  C.  A.  562,  where  vessel  caused  collision  by  not  fol- 
lowing signal  she  had  given,  she  cannot  complain  that  other  vessel  was 
too  prompt  in  complying  with  signal ;  The  Pocomoke,  150  Fed.  199,  where 
burdened  vessel  clearly  violated  rules  of  navigation;  The  Nonpariel,  149 
Fed.  525,  damage  to  canal-boat  caused  by  cribbing  of  pier  of  railroad 
bridge  crossing  canal ;  Lake  Erie  Transp.  Co.  v.  Gilchrist  Transp.  Go.,  142 
Fed.  95-,  97,  73  C.  C.  A.  313,  so  long  as  both  vessels  may  safely  keep  their 
passing  agreement,  neither  is  bound  to  foresee  that  the  other  will  violate 
it ;  The  Georgetown,  135  Fed.  857,  where  burdened  vessel  is  found  charge- 
able with  sufficient  faults  to  account  for  collision,  every  doubt  is  resolved 
in  favor  of  other  vessel ;  Foster  v.  Merchants*  etc.  Transp.  Co.,  134  Fed. 
969,  applying  rule  to  tug  navigating  harbor  at  night  with  tows,  with  tow- 
ing lights  not  in  positions  required  by  rules;  The  Tarpon,  132  Fed.  280, 
scow  drifting  with  light  in  improper  position  liable  for  collision  with 
steamer,  within  dredged  channel  and  having  no  lookout,  those  facts  not 
contributing  to  collision ;  The  Newburgh,  130  Fed.  324,  64  C.  C.  A.  567, 
where  steamer  collided  with  anchored  barge,  because  of  excessive  speed 
in  fog,  burden  on  her  to  show  that  barge  was  outside  of  anchorage 
grounds;  American  S.  S.  Co.  v.  American  Steel  Barge  Co.,  129  Fed.  69, 
63  C.  C.  A.  507,  speed  and  course  of  steamer  being  inexcusable,  burden 
on  her  to  show  contributory  negligence  of  other  vessel  in  collision;  The 
Phillip  Minch,  128  Fed.  583,  63  C.  C.  A.  14,  applying  rule  where  it  was 
attempted  to  condemn  vessel  to  division  of  damages,  for  collision  between 
steamer  and  barge  in  tow  of  another  steamer;  The  Northland,  125  Fed. 
62,  holding  steai;ner  making  berth  in  river  liable  for  collision  with  pass- 
ing boat,  due  to  sudden  starting  of  machinery  which  created  suction 
which  drew  boat  toward  steamer,  where  steamer  had  no  stem  lookout; 
The  John  H.  Starin,  122  Fed.  239,  58  C.  C.  A.  600,  holding  steamer 
coming  out  of  New  Haven  harbor  in  night  at  g^eat  speed,  not  contribu- 
torily  liable  for  collision  where  channel  eight  hundred  feet  wide  and 
anchored  schooner  showed  no  light;  The  Australia,  120  Fed.  224,  56 
C.  C.  A.  568,  holding  barge  liable  for  collision  with  another  barge  in  river 
where  it  sheered  back  and  forth  across  channel;  Mitchell  Transp.  Co.  v. 
Green,  120  Fed.  60,  56  C.  C.  A.  455,  applying  rule  in  case  of  collision  be- 
tween steamer  with  one  of  two  tows  of  another  steamer;  The  Gertrude, 
118  Fed.  132,  55  C.  C.  A.  80,  holding  schooner  not  guilty  of  contributory, 
fault  for  collision  with  tow;  The  Banan,  116  Fed.  901,  holding  botK 
vessels  at  fault  where  steamer  not  maintaining  proper  lookout  collided 
with  bark  anchored  dangerously  near  channel;  The  Columbia,  109  Fed. 
667,  48  C.  C.  A.  596,  holding  where  bark  and  ship  were  in  tow  of  tug, 
and  ship,  which  was  on  shorter  hawser,  through  negligent  steering  failed 
to  follow  course  of  tug  and  sheered  across  bark's  hawser,  when  her  haw- 
ser broke  and  she  collided  with  bark,  ship  solely  at  fault ;  The  North 
Star,  108  Fed.  444,  applying  rule  where  steamer  overtaking  another  and 
attempting  to  pass;  The  William  E.  Ferguson,  107  Fed.  157,  holding  tug 
at  fault  for  collision  with  steamer  moored  to  pier  where  tug  disobeyed 
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p^,^tion  rales  requiring  navigation  in  midstream;  The  Lansdowne,  106 
?uilf  ^^'  holding  ferry-boat  solely  liable  for  collision  where  she  was 
-     ^"  of  breach  of  navigation  rules;  The  Republic,  102  Fed.  099,  apply- 


I'^^^l^  tq  collision  between  two  steamers  crossing;  The  Minnie,  100 
^^hh^'  40  C.  C.  A.  312,  holding  where  fault  of  one  vessel  is  clearly 
'?  ik^^^cl;  reasonable  doubt  in  regard  to  other  vessel's  conduct  resolved 
JDJUJa  ^%vor;  Brown  v.  Petersen,  25  App.  D.  C.  364,  holding  mere  sus- 
|.  '^  (IS  to  whether  or  not  property  taken  by  sheriff  was  not  held  by 
*^"llor  of  judgment  debtor  was  not  sufficient  to  warrant  directed  verdict 
error  in  view  of  uncontradicted  testimony  of  lienor;  The  Ludvig  Hol- 
bcrg,  157  U.  S.  71,  89  L.  Ed.  624, 15  Sup.  Ct.  481,  The  Oregon,  158  U.  S. 
197,  39  L.  Ed.  949, 15  Sup.  Ct.  809,  The  Victory,  168  U.  S.  423,  42  L.  Ed, 
528,  18  Sup.  Ct.  155,  The  Qrace  Seymour,  63  Fed.  166,  and  The  Chatta- 
hoochee, 74  Fed.  903,  21  C.  C.  A.  162,  all  following  rule;  The  Umbria, 
166  U.  S.  409,  41  L.  Ed.  1057,  17  Sup.  Ct.  612,  holding  Umbria  solely  at 
fault;  The  Aller,  59  Fed.  493,  holding  steamer  solely  in  fault;  The  Mex- 
ico, 84  Fed.  505,  28  C.  C.  A.  472  (affirming  78  Fed.  656),  where  fault  of 
one  vessel  is  established,  burden  is  on  her  to  show  fault  of  other;  The 
Maiguerite,  87  Fed.  960,  holding  tug  was  liable ;  The  Ohio,  91  Fed.  553, 
holding  both  vessels  at  fault. 

Distinguished  in  The  George  S.  Shultz,  84  Fed.  512,  28  C.  C.  A.  476, 
holding  steamer  guilty  of  contributory  negligence;  The  Saale,  59  Fed. 
719,  generally. 

Limited  in  The  Columbian,  100  Fed.  997,  applying  rale  that  where 
vessel  was  confessedly  and  grossly  in  fault  for  collision  with  schooner, 
by  reason  of  her  excessive  speed  in  fog  at  place  where  danger  appre- 
hended", doubts  as  to  fault  of  other  vessel  contributing  to  her  injury 
resolved  in  her  favor. 

Bark  changing  coiune  alter  seeing  eteamer  npon  it  Jnstiiiet  finding  that 
it  was  in  extremis. 

Approved  in  O  'Keef e  v.  Staples  Coal  Co.,  201  Fed.  142,  holding  fail- 
ure of  drawbridge  to  open,  causing  tug  with  tow  to  make  misjudged 
torn,  is  cause  of  accident  in  spite  of  said  error  in  judgment ;  The  Phila- 
delphia, 199  Fed.  304,  when  tug  did  not  alter  course  on  approaching 
schooner  so  as  to  force  schooner  to  execute  maneuver,  which  resulted  in 
its  being  struck  by  scow  in  tow  of  tug,  latter  is  responsible. 

147  V.  8.  S7-«0,  37  L.  Ed.  91,  13  Sup.  Ct.  194,  AltBUQXTEBQUE  BANE  T. 


Fact  tliat  other  property  is  assessed  below  statutory  Talne  will  not  Jns- 
ttfy  injunction. 

Approved  in  Humbird  Lumber  Co.  v.  Thompson,  U  Idaho,  629,  83  Pac. 
946,  reaffirming  rule ;  Washington  Water  Power  Co.  v.  Kootenai  County, 
210  Fed.  868,  127  C.  C.  A.  461,  where  trial  court  found  that  evidence 
aid  not  substantiate  allegations  of  fraud  in  complaint  asking  for  injunc- 
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tion  because  of  excessive  taxation  no  relief  will  be  g^ranted;  Taylor  ▼. 
Louisville  etc.  R.  R.  Co.,  88  Fed.  373,  31  C.  C.  A.  537,  refusing  to  en- 
join assessment  of  property  at  full  value;  South  Spring  Ranch  etc.  Co. 
V.  State  Board  of  Equalization,  18  N.  M.  567,  139  Pac.  168,  in  absence 
of  fraud,  certiorari  will  not  lie  against  equalization  of  taxes  by  State 
board  although  greater  i^gregate  of  taxes  was  raised ;  Doty  Lumber  etc. 
Co.  V.  Lewis  County,  60  Wash.  432,  Ann.  Oas.  1912B,  870,  111  Pac.  563, 
honest  mistake  by  assessors  in  assessing  property  is  no  ground  for 
injunction. 

Distinguished  in  Atchison  etc.  Ry.  Co,  v.  Sullivan,  173  Fed.  469,  97 
C.  C.  A.  1,  when  assessor  repeatedly  fails  to  assess  certain  property  of 
others  than  complainant  in  county,  he  is  entitled  to  injunction  to  re- 
strain collection  from  him  of  excess  over  his  just  proportion. 

Validity  of  tax  affected  by  valuation  of  other  property  at  lower 
proportion  of  actual  value.    Note,  Ann.  Oaa.  1912B,  873. 

Taxation  will  not  be  enjoined  unless  that  conceded  due  is  uncondition- 
ally tendered. 

Approved  in  Preston  v.  Stui^s  Milling  Co.,  183  Fed.  16,  S2  L.  R.  A* 
(N.  S.)  1020,  105  C.  C.  A.  293,  plaintiff  contesting  validity  of  tax  on 
ground  of  want  of  authority  from  legislature  must  first  deposit  amount 
in  court;  Southern  R.  Co.  v.  North  Carolina  Corp.  Commission,  97  Fed* 
514,  holding  North  Carolina  act  of  March  6,  1899,  creating  corporation 
commission,  did  not  authorize  conmiission  to  appraise  and  assess  railroad 
property  for  taxation;  Thompson  v.  Lexington,  104  Ky.  170,  46  S.  W. 
482,  holding  Lexington  street  assessment,  made  under  Act  April  19, 
1890,  §  3,  cannot  be  enjoined  without  tender  of  pro  rata  estimated  on 
basis  of  two-thirds  of  cost;  Crane  v.  Cox,  18  N.  M.  387,  137  Pac.  592, 
injunction  to  restrain  collection  of  excessive  taxes  will  not  be  granted 
when  complaint  alleges  that  fifty  per  cent  of  assessed  value  is  reason- 
able, and  no  tender  of  corresponding  proportion  is  made;  United  States 
Trust  Co.  V.  Territory,  10  N.  M.  428,  62  Pac.  991,  holding  when  railroad, 
part  of  which  is  taxable,  is  assessed  at  given  sum  per  mile,  when  number 
of  miles  taxable  is  ascertained,  it  is  separable,  and  assessment  not  void 
because  it  differs  from  number  of  miles  in  original  assessment;  Douglas 
V.  City  of  Fargo,  13  N.  D.  484,  101  N.  W.  924,  where  tax  is  illegal  only 
in  part,  legal  portion  must  be  tendered. 

Injunction  against  collection  of  tax  on  excessive  assessment.    Note, 
16  L.  B.  A.  (N.  S.)  809. 

147  XT.  S.  91-101,  37  L.  Ed.  93,  13  Sap.  Ot.  267,  KNOX  CO.  T.  NINTH  NAT. 
BANK. 

BecitalB  In  bonds  are  not  concluaive  in  favor  of  county  as  to  acta  under 
Enabling  Act. 

Approved  in  Wilkes  County  Commrs.  v.  Coler,  180  U.  S.  525,  45  L.  Ed. 
652,  21  Sup.  Ct.  465,  holding  recital  in  municipal  bonds  of  wrong  act 
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{tV  ^onty  for  their  being  issued  does  not  preclude  holder  of  such  bond 
.  "^  showing  that  independently  of  such  act  there  was  power  to  issue 
WAs;  City  of  Beatrice  v.  Edminson,  117  Fed.  432,  54  C.  C.  A.  601, 
holding  where  power  to  issue  municipal  bonds  has  been  vested  in  city, 
recital  in  bonds  of  statute  which  does  not  grant  the  authority  is  not 
fatal;  Board  of  Commrs.  of  Wilkes  County  v.  Coler,  113  Fed.  728,  51 
C.  C.  A.  379,  holding  recital  in  county  aid  bonds  that  they  were  issued 
under  invalid  act  does  not  preclude  inquiry  as  to  whether  there  was  any 
other  valid  statute  authorizing  their  issuance;  Board  of  Commrs.  of 
Stanley  County  v.  Coler,  113  Fed.  707,  723,  51  C.  C.  A.  379,  holding  re- 
•itals  in  county  bonds,  issued  to  pay  for  railroad  stock  subscription, 
that  they  were  issued  pursuant  to  statute  authorizing  them,  estop  county 
to  deny  necessity  for  subs<^iption. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  951,  981. 

Order  of  imbUcation  for  Atb  weeks  may  be  satlBlled  by  pablication  in 
five  lacceaalTe  weekly  lames. 

Approved  in  White  v.  Multnomah  County,  74  Or.  104,  144  Pac.  1196, 
statute  requiring  two  weeks'  published  notice  in  leading  newspaper  is 
satisfied  by  two  weekly  publications  in  leading  daily  newspaper. 

Proof  of  act  wliose  validity  depends  upon  perf  ermance  of  another  raises 
presumption  of  performance. 

Approved   in   Cincinnati   etc.   Ry.   Co.   v.   Rankin,   241   U.    S.   327, 
60  L.  Ed.  1026,  36  Sup.  Ct.  555,  interpretation  of  bill  of  lading  of  inter- 
state shipment  presents  Federal  question,  even  if  there  is  no  proot  that 
carrier  has  filed  tariff  schedules  according  to  Interstate  Commerce  Act; 
Truman  v.  Inhabitants  of  Town  of  Harmony,  198  Fed.  564,  though  city 
bonds  recite  that  they  were  issued  at  meeting  at  which  there  was  invalid 
vote,  they  are  good  if  validly  voted  on  at  previous  meeting;  Town  of 
Fletcher  v,  Hickman,  136  Fed.  570,  69  C.  C.  A.  350,  prima  facie  due 
publication  of  ordinance  not  overcome  by  proof  that  trustees  designated 
no  places  of  posting  prior  to  date  of  bonds  therein  authorized  in  absence 
of  proof  that  such  date  was  date  of  actual  issue;  District  of  Columbia 
V.  Jones,  38  App.  D.  C.  565,  where  record  of  proceedings  to  condemn 
land  for  alley  show  valuation  awarded  to  prior  owner,  it  will  be  pre- 
sumed that  this  was  paid;  State  ex  rel.  Dawson  v.  City  of  Harper,  94 
Kan.  484,  146  Pac.  1171,  after  exercise  by  city  of  authority  over  dis- 
//uted  territory  for  number  of  years,  passage  of  ordinance  annexing  such 
territory  will  be  presumed;  Pine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D. 
,SSI,  ^^  N.  W.  365,  official  act  of  public  functionary,  only  possible  after 
prior  act,  raises  presumption  that  latter  was  done,  though  prior  act  is 
rc>quired  of  corporation;  Felch  v.  Hodgman  Mfg.  Co.,  62  Ohio  St.  317, 
56  N.  E.  1020,  holding  where  it  appears  that  bill  of  exceptions  was 
oWovi^e^  and  signed  by  trial  judges  within  fifty  days  after  overruling;  of 
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motion  for  new  trial  given  for  that  purpose,  and  by  journal  entry  that 
bill  was  presented  to  court,  and  upon  examination  found  to  be  correct 
and  signed,  allowed  and  ordered  made  part  of  record,  it  is  presumed  to 
have  been  presented  not  less  than  five  days  before  expiration  of  fifty 
days ;  State  ex  rel.  Anderson  v.  Port  of  Tillamook,  62  Or.  339,  Ann.  Oas. 
1914G,  483,  124  Pac.  640,  where  posting  of  election  notices  is  not  re- 
quired to  be  recorded,  it  will  be  presumed,  in  absence  of  proof  to  con- 
trary, that  notices  were  properly  posted ;  Cyr  v.  Walker,  29  Okl.  288,  85 
L.  R.  A.  (N.  S.)  795,  116  Pac.  933,  from  fact  that  person  was  given 
rights  of  member  of  Indian  tribe,  it  will  be  presumed  that  he  registered 
such  intention  in  accordance  with  requirements  of  treaty ;  Iowa  Loan  Co. 
v;  0  'Connell,  138  Iowa,  362,  116  N.  W.  138,  record  being  silent,  burden 
is  on  person  claiming  that  execution  was 'issued  prior  to  judgment; 
Howell  V.  Hurley,  170  N.  C.  403,  87  S.  E.  108,  certified  copy  of  recorded 
grant  is  evidence,  although  not  showing  grant  was  under  great  seal, 
where  grants  should  not  be  recorded  unless  so  sealed;  Poplin  v.  Hatley, 
170  N.  C.  167,  86  S.  E.  1029,  record  of  will  by  court  clerk  in  will  book 
is  presumptive  evidence  of  probate  where  that  is  course  prescribed  by 
statute;  Nofire  v.  United  States,  164  U.  S.  660,  41  L.  Ed,  590,  17  Sup. 
Ct.  213,  issuance  of  marriage  license  carries  presumption  of  compliance 
with  statutory  prerequisites ;  Cairo  v.  Zane,  149  U.  S.  143,  37  L.  Ed.  680, 
13  Sup.  Ct,  810,  certificate  was  evidence  to  purchaser  of  existence  of 
facts  upon  which  alone  bonds  could  be  registered;  Clement  v.  Wichita 
etc.  Ry.  Co.,  53  Kan.  686,  37  Pac.  134  (see  dissenting  opinion,  53  Kan. 
687,  37  Pac.  135),  recitals  in  bonds  are  prima  facie  evidence  of  notice. 

Two-thirds  vote  reauired  for  bond  issue  means  two-thirds  of  those  vot- 
ing. 

Approved  in  Citizens  v.  Williams,  49  La.  Ann.  441,  37  L.  R.  A.  770,  21 
South.  655,  following  rule;  Deposit  Bank  v.  Frankfort,  191  U.  S.  518, 
48  L.  Ed.  284,  24  Sup.  Ct.  154,  holding  where  State  court  refuses  to  give 
effect  to  Federal  judgment  adjudicating  that  one  of  the  parties  has  con- 
tract within  obligation  clause,  it  denies  right  secured  by  Federal  Con- 
stitution ;  Pickett  v.  Russell,  42  Fla.  139,  28  South.  771,  upholding  chap- 
ter 4336  of  laws  requiring  majority  of  those  voting  at  any  election 
thereunder  to  determine  any  matter  in  the  affirmative;  In  re  Denny,  156 
Tnd.  122,  142,  59  N.  E.  366,  373,  holding  where  at  general  election  votes 
for  Governor  exceeded  six  hundred  and  6ixty-four  thousand,  proposed 
constitutional  amendment  receiving  two  hundred  and  forty  thousand  and 
thirty-one  votes  did  not  receive  majority  of  electors  of  the  State. 

Interpretation  by  parties  to  contract  is  of  great  weight. 
Approved  in  Western  Union  Tel.  Co.  v.  American  Bell  Tel.  Co.,  105 
Fed.   687,  construing  contract  for  rents  or  royalties  for  telephones; 
Chicago  etc.  R.  Co.  v.  Northern  Pac.  R.  Co..  101  Fed.  795,  42  C.  G.  A,' 
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25,  eonstrning  aip'eeinent  for  joint  use  of  railroad  track ;  Fraley  v.  Fray- 
/ey,  150  N.  C.  506^  64  S.  E.  383,  in  suit  to  cancel  decedent's  deed  for 
fraud,  evidence  of  decision  of  persons  called  by  decedent  to  determine 
if  eonsideratioii  therefor  was  sufficient  is  competent ;  Chicago  etc.  R.  Co. 
Y.  Hoyt,  89  Wis.  323,  62  N.  W.  193,  following  rule ;  McMillen  v.  Pratt, 
89  Wis.  623,  62  N.  W.  591,  appl3ring  rule  to  logging  contract;  Metro- 
politan Nat.  Bank  v.  Benedict  Co.,  74  Fed.  185,  20  C.  C.  A.  377,  holding 
contract  was  not  a  sale,  but  one  of  facton^e. 

Distinguished  in  dissenting  opinion  in  First  National  Bank  v.  Henry, 
159  Ala.  392,  49  South.  106,  majority  holding  that  fact  member  of 
firm  took  promissory  note  bearing  interest  from  firm  did  not  necessarily 
show  that  money  for  which  this  was  given  passed  to  firm  when  it  had 
been  deposited  with  bank  to  be  paid  to  firm  on  their  giving  collateral, 
which  they  had  not  done. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  AnxL  Oas.  1213. 

Questions  of  State  law  aa  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  397,  409. 

Miscellaneous.  Cited  in  Atchison  etc.  R.  R.  Co.  v.  Territory,  11  N.  M. 
($76,  72  Pac.  16,  court  can  inquire  into  judgment  against  county  to  find 
if  claim  is  legally  payable  out  of  taxes  sought  to  be  so  applied. 

147  ir.  S.  101-117,  37  I..  Ed.  97,  13  8op.  Ot.  261,  LAKE  SHORE  ETC.  BT. 
00.  T.  PRENTICE. 

State  court's  dediioa  aa  to  railroad's  liabUlty  for  servant's  negligence 
^MB  not  Und  Federal  court. 

Approved  in  Western  Union  Tel.  Co.  v.  Wood,  57  Fed.  478,  21  L.  R.  A. 
Tia,  8  C.  C.  A.  432,  following  rule;  Fowler  v.  Pennsylvania  R.  Co.,  229 
Fed.  375,  release  by  conductor  of  railroad  corporation  employer  of  all 
claims  he  might  have  for  injury  or  death  is  not  controlled  by  decisions 
of  New  York  where  executed,  when  brought  in  issue  in  Federal  court ; 
Norfolk  etc.  Traction  Co.  v.  Miller,  174  Fed.  608,  98  C.  C.  A.  453,  in 
action  against  traction  corporation  for  assault  of  employee  upon  passen- 
^^1  decisions  of  Virginia  do  not  control  Federal  courts  in  absence  of 
statute;  Snare  &  Triest  Co.  v.  Friedman,  169  Fed.  14, 40  L.  R.  A.  (N.  S.) 
*^»  W  C.  C.  A.  369,  in  absence  of  statutory  rule,  decision  of  New  Jersey 
conrt  as  to  negligence  in  maintaining  lumber  pile  is  not  binding  on  Fed- 
eral courts;  Teates  v.  Illinois  Cent.  R.  Co.,  137  Fed.  945,  Federal  courts 
bold  lessor  of  railroad  tracks  not  liable  for  negligence  of  lessee  as  mat- 
^  of  general  law;  Baltimore  etc.  R.  R.  Co.  v.  Baugh,  149  U.  S.  375, 
37  L.  Bd.  777, 13  Sup.  Ct.  917,  question  of  fellow-servants  is  one  of  gen- 
«»l  law;  Gardner  v.  Michigan  Cent.  R.  R.  Co.,  150  U.  S.  358,  87  L.  Ed. 
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1109,  14  Sup.  Ct.  143,  holding  plaintiff  not  estopped  by  proceedings  in 
State  court;  Chicago  etc.  Ry.  Co.  v.  Solan,  169  U.  S.  137,  42  L.  Ed.  692, 
18  Sup.  Ct.  290,  upholding  State  statute  forbidding  railroad  to  contract 
away  liability;  Northern  Pac.  R.  R.  Co.  v.  Hogan,  63  Fed.  106,  11 
C.  C.  A.  51,  and  Northern  Pac.  R.  R.  Co.  v.  Mase,  63  Fed.  115, 
11  C.  C.  A.  63,  applying  State  statutes  respecting  liability  of  railroads; 
Phipps  V.  Harding,  70  Fed.  471,  475,  30  L.  R.  A.  615,  617,  17  C.  C.  A. 
203,  treating  party  placing  name  on  note  before  delivery  as  joint  maker ; ' 
Central  of  Georgia  Ry.  Co.  v.  Kavanaugh,  92  Fed.  58,  34  C.  C.  A.  203, 
following  State  statute  as  to  limitation  of  liability;  dissenting  opinion  in 
McGhee  v.  McCarley,  103  Fed.  58,  44  C.  C.  A.  252,  majority  holding, 
under  Ala.  Code,  §§  26,  27,  personal  representatives  of  deceased  minor 
child,  in  action  against  receivers  of  railroad  to  recover  for  death  of  in- 
testate through  wrongful  act  of  defendants  or  their  servants,  may  re- 
cover punitive  damages. 

Distinguished  in  Zeiger  v.  Pennsylvania  R.  Co.,  151  Fed.  351,  decision 
of  Supreme  Court  of  Pennsylvania  holding  that  statute  giving  right  of 
action  for  wrongful  death  to  next  of  kin  does  not  inure  to  benefit  of 
nonresident  alien  is  binding  on  Federal  court;  McGhee  v.  McCarley,  103 
Fed.  55,  44  C.  C.  A.  252,  holding,  under  Ala.  Code,  §§  26,  27,  personal 
representatives  of  deceased  minor,  in  actions  against  receiver  of  rail- 
road to  recover  for  death  of  intestate  through  wrongful  act  of  defend- 
ants or  their  servants,  may  recover  punitive  damages;  Louisville  &  N. 
R.  Co.  V.  Lansford,  102  Fed.  66,  42  C.  C.  A.  160,  holding  Alabama  de- 
cision, construing  Code  Ala.  1896,  §  27,  as  awarding  exemplary  damans 
in  cases  of  wrongful  injury  causing  death,  is  binding  on  Federal  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  413. 

Exemplary  damages  may    be  awarded  for  tort  wliere  defendant    liaa 
acted  wantonly  or  maliciously. 

Approved  in  Woldson  v.  Larson,  164  Fed.  549,  90  C.  C.  A.  422,  in 
action  for  alienating  wife's  affections  and  debauching  her,  plaintiff  may 
recover  punitive  damages;  Gustafson  v.  Chicago  etc.  R.  Co.,  128  Fed. 
96y  holding  railroad  not  liable  for  exemplary  damages  for  negligence  of 
oniiineer  in  ninning  by  signals;  Hindman  v.  First  Nat.  Bank,  98  Fed. 
568,  48  L.  R.  A.  210,  39  C.  C.  A.  1,  upholding  sufficiency  of  petition 
airainst  bank  for  deceit,  wherein  it  is  alleged  that  it  made  false  repre- 
sentations to  insurance  commissioner  by  its  cashier  as  to  its  paid-up 
capital  and  surplus,  whereby  third  persons  were  induced  to  purchase  its 
stock;  Hanna  v.  Sweeney,  78  Conn.  493,  62  Atl.  785,  punitive  damages 
recoverable  for  violent,  unprovoked  and  malicious  assault,  but  error  to 
leave  such  damages  entirely  to  jury's  discretion;  Craven  v.  Blooming- 
dale,  171  N.  Y.  446,  64  N.  E.  171,  applying  rule  in  action  against  master 
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for  illegal  arrest  caused  by  servant ;  Saunders  v.  Gilbert,  156  N.  C.  476, 
S8  L  R.  A.  (N.  8.)  404,  72  S.  E.  615,  threatening  and  shooting  at  editor 
entitled  latter  to  punitive  damages;  Jackson  v.  Western  Union  Tel.  Co., 
139  N.  C.  356,  70  L.  R.  A.  788,  51  S.  E.  1018,  punitive  damages  allowable 
^ot  wrongful  arrest  made  solely  to  prevent  plaintiff's  resistance  to  entry 
ou  his  land;  Mayer  v.  Frobe,  40  W.  Va.  249,  22  S.  E.'59,  following;  rule; 
Scott  V.  Donald,  165  U.  S.  89,  41  L.  Ed.  638,  17  Sup.  Ct.  268,  and  Post 
^ub.  Co.  V.  Hallam,  59  Fed.  536,  8  C.  C.  A.  201,  admitting  evidence  in 
^^buttal  on  issue  of  malice;  Rosa  v.  Smith,  65  Fed.  596,  allowing  puni- 
tive damages  to  seamen  held  in  irons;  Winters  v.  Co  wen,  90  Fed.  102, 
103,  and  Cowen  v.  Winters,  96  Fed.  933,  935,  37  C.  C.  A.  628,  allowing 
exemplary  damages  where  passenger  was  unlawfully  ejected;  Cunning- 
^^m  V.  Sugar,  9  N.  M.  105,  49  Pac.  912,  refusing  exemplary  damages  for 
atUchment;  Scott  v.  Chesapeake  etc.  R.  Co.,  43  W.  Va.  489,  27  S.  E.  213, 
'^fusing  to  disturb  verdict ;  Davis  v.  Western  Union  Tel.  Co.,  46  W.  Va. 
H  32  S.  E.  1028,  allowing  no  damages  for  mental  suffering ;  dissenting 
opinion  in  Hansley  v.  Jamesville  etc.  R.  R.  Co.,  117  N.   C.  571,  32 
^  &  A.  553,  23  S.  E.  445,  majority  refusing  to  award  punitive  dam- 
*S^'f  dissenting  opinion  in  Sloss-Sheffield  Steel  etc.  Co.  v.  Drane,  160 
^^d.  789,  88  C.  C.  A.  34,  majority  holding  that  in  action  by  parent  for 
**^  of  minor  child  while  in  employ  of  corporation  without  parents' 
consent,   jury  is  not  limited  to  compensatory  damages  under  statute 
^wch  Says  representative  **may  recover  such  sum  as  jury  may  assess." 
distinguished  in  Benner  v.  Truckee  River  General  Electric  Co.,  .193 
,     ^43,  exemplary  damages  for  death  from  high-tension  electric  wire 
"^  Hot  be  allowed  where  negligence  of  defendant  consists  in  not  remov- 
"^  ^ine  immediately  when  notified  that  it  was  down ;  A.  S.  Abell  Co.  v. 
Dgnana^  43  App.  D.  C.  594,  publishers  of  newspaper  are  not  liable  in 
pamtive  damages  for  libel  on  insurance  commissioner  published  by  out 
®  ^o^^rn   correspondent  without  their  knowledge,  where  paper  publishes 

"^traction;  Atchison  etc.  R.  R.  Co.  v.  Chamberlain,  4  Okl.  547,  46  Pac. 

500 

•wvj  exemplary  damages  cannot  be  awarded  for  mere  carelessness  and 

"*?**&ence  of  defendant  without  fault  of  plaintiff;  Moore  v.  Duke,  84 
^O^  go  ^^j  198^  exemplary  damages  cannot  be  awarded  against  any 
"^fendants  in  suit  for  unlawful  replevin  where  prosecutors  who  were 
sued  act€d  in  good  faith ;  Fodor  v.  Fuchs,  79  N.  J.  L.  532,  76  Atl.  1082, 
lailure  of  defendant  to  libel  charge  to  sustain  plea  of  truth  as  justifica- 
tion does  not  furnish  grounds  for  exemplary  damages  if  plea  was  made 
in  |ooa  faith ;  Jopling  v.  Bluefield  Waterworks  etc.  Co.,  70  W.  Va.  675, 
39  **•  K».  A.  (N.  S.)  814,  74  S.  E.  945,  where  water  company  under  claim 
0*  ^^ht  cut  off  water  supply  of  house  because  tenant  of  upper  floor  did 
TioX  -pay  bills,  tenant  of  lower  floor  may  not  recover  punitive  damages; 
'^cU  V,  Western  Union  Tel.  Co.,  167  N.  C.  488,  83  S.  E.  570,  mere  delay 
in  dwivery  of  telegram  will  not  subject  company  to  punitive  damages, 
^^ght  to  punitive  damages.    Note,  8  E.  B.  G.  881. 
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Oorpontlon  is  lUbla  as  indlTidnal  for  a^ent^t  aeti. 

Approved  in  New  York  Central  etc.  R.  R.  Co.  v.  United  States,  212 
U.  S.  493,  53  L.  Ed.  621,  29  Snp.  Ct.  304,  corporation  may  be  convicted 
under  Elkins  Act  where  traffic  manager  granted  rebates  even  though  it 
was  without  corporation's  knowledge;  United  States  v.  Mac  Andrews  & 
Forbes  Co.,  149  Fed.  835,  corporation  criminally  liable  for  conspiracy; 
Hindman  v.  First  Nat.  Bank  of  LouisviUe,  112  Fed.  940,  57  L.  R.  A.  108, 
50  C.  C.  A.  023,  holding  bank  liable  for  false  statement  in  certificate  by 
cashier  to  insurance  commissioner  as  to  amount  deposited  by  insurance 
company  where  certificate  made  to  increase  bank's  business;  Pacific 
Postal  Tel.  Cable  Co.  v.  Bank  of  Palo  Alto,  109  Fed.  376,  54  L.  £.  A. 
711,  48  C.  C.  A.  413,  holding  telegraph  company  liable  to  bank  for 
money  paid  out  by  latter  without  negligence  on  telegram  forged  by  tele- 
graph operator  (affirming  103  Fed.  847) ;  Hindman  v.  First  Nat.  Bank,  98 
Fed.  566,  48  L.  R.  A.  210.  39  C.  C.  A.  1,  holding  bank  liable  for  false 
statement  made  by  cashier  to  insurance  commissioner  as  to  its  paid-up 
capital  and  surplus,  whereby  third  person  induced  to  purchase  stock; 
Clark  v.  Chesapeake  etc.  Telephone  Co.,  42  App.  D.  C.  447,  in  suit 
against  telephone  company  for  removing  telephone  for  nonpayment  of 
bill,  plaintiff  cannot  recover  in  absence  of  allegation  that  this  was  done 
on  authority  of  company;  Axman  v.  Washington  Gaslight  Co.,  38  App. 
D.  C.  155,  gas  corporation  is  liable  for  assault  and  battery  on  house- 
holder who  refused  entrance  to  agent  wishing  to  read  meter;  Chesa- 
peake etc.  R.  R.  Co.  V.  Howard,  14  App.  D.  C.  284,  where  railroad 
company  leased  another  railroad  in  excess  of  its  powers,  it  is  liable  for 
personal  injuries  to  passenger  on  leased  line  through  negligence;  Maniaci 
V.  Interurban  Express  Co.,  266  Mo.  645,  182  S.  W.  984,  act  of  agent  of 
express  company  in  shooting  plaintiff  while  in  dispute  over  shortage  of 
shipment  is  ground  for  awarding  damages  against  company;  Chicago 
etc.  Ry.  Co.  v.  Radford,  36  Okl.  660,  129  Pac.  836,  where  employee  of 
railroad  company  ordered  arrest  of  passenger  for  buying  transferable 
return  ticket,  company  is  liable;  Defrier  v.  The  Nicaragua,  81  Fed.  747, 
holding  vessel  for  failure  to  furnish  sufficient  food;  Times  Pub.  Co.  v. 
Carlisle,  94  Fed.  774,  36  C.  C.   A.  475,  allowing  exemplary  damages 
against  publisher  of  newspaper;  Dickson  v.  Waldron,  135  Ind.  517,  41 
Am.  St.  Rep.  447.  24  L.  R.  A.  486,  34  N.  E.  509,  holding  manager  of 
theater  for  acts  of  servant,  though  without  line  of  duty. 

Distinguished  in  Brenner  v.  Ford,  116  La.  554,  40  South.  896,  master 
not  liable  for  negligence  of  groom  in  running  over  plaintiff's  child  when 
he  had  forbidden  groom  to  drive  his  horses. 


Corporation  may  be  liable  for  exemplary  daxna^aa  for  agenVa  act  if  Its 
criminal  intent  is  shown. 

Approved  in  Standard  Oil  Co.  y.  Missouri,  224  U.  S.  286,  Ann.  Gas. 
1913D,  936,  56  L.  Ed.  769.  32  Sup.  Ct.  406,  fine  may  be  imposed  in  dis- 
cretion of  court  for  violation  of  Anti-trust  Act  by  corporation;  Otto 
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Kuehne  Preserving  Co.  t.  Allen,  148  Fed.  €70,  8  Ann.  Oas.  746,  78 
C.  C.  A.  418,  defendant's  acts  must  be  wanton  or  malicioas,  or  show 
conscious  disregard  of  others'  rights — ^mere  allegation  of  gross  negli- 
gence insufficient;  Davis  v.  Hearst,  160  Cal.  165,  116  Pae.  540,  instruc- 
tions of  proprietor  of  newspaper  to  employees  to  do  everything  to  make 
paper  financial  success  is  strong  evidence  of  malice  in  fact  in  subse- 
quent libel ;  Bishop  v.  Readsboro  Chair  Mfg.  Co.,  85  Vt.  155,  Ann.  Oas. 
1914B,  1163,  86  L.  B.  A.  (N.  8.)  1171,  81  Atl.  460,  where  defendant  cor- 
poration after  notice  permitted  snow  to  collect  on  roof  of  its  shed  and 
slide  on  to  plaintiff's  house,  latter  is  entitled  to  punitive  damages; 
Henderson  v.  Coleman,  19  Wyo.  233,  115  Pac.  454,  in  action  for  wrong- 
ful driving  of  sheep  on  plaintiff's  land  by  defendant's  agent,  instruction 
embracing  exemplary  damages  is  not  error  if  there  was  evidence  of 
knowledge  by  principal  and  acquiescence;  State  v.  Ice  &  Fuel  Co.,  166 
N.  C.  367,  Ann.  Oas.  19160,  456,  52  L.  B.  A.  (N.  8.)  216,  81  S.  E.  737, 
aet  of  corporation  in  knowingly  selling  one  thousand  seven  hundred  and 
fifty  pounds  of  coke  for  ton  renders  it  liable  to  indictment  for  obtaining 
money  under  false  pretenses;  Trabing  v.  California  Nav.  etc.  Co.,  121 
Cd.  141,  53  Pac.  645,  holding  carrier  for  wanton  injury  by  carrier ;  dis- 
senting opinion  in  Stewart  v.  Cary  Lumber  Co.,  146  N.  C.  68,  59  S.  E. 
^1  majority  holding  that  railroad  corporation  not  liable  for  punitive 
oanages  for  unauthorized  blowing  of  locomotive  whistle  by  employee 
^  brighten  mules. 

Distinguished  in  Memphis  Tel.  Co.  v.  Cumberland  Tel.  ft  Tel.  Co.,  231 

-''ed.  84lj  842,  act  of  employee  instructed  to  sever  telegraph  wire  from 

Aat  of  plaintiff  in  mistakenly  tearing  down  plaintiff's  wire  does  not 

render  employer  corporation  liable  in  punitive  damages;  Kercheval  v. 

^^'eo,  220  Fed.  269,  135  C.  C.  A.  1,  collector  of  internal  revenue  is  not 

I^Die  ii^  punitive  damages  for  unauthorized  act  of  deputies  in  mali- 

«iou8ly  breaking  in  house;  Western  Union  Tel.  Co.  v.  Cashman,  132  Fed. 

S  65  C.  C.  A.  607,  telegraph  company  not  liable  in  punitive  damages 

^'  transmitting  libelous  message,  no  malice  being  shown  on  part  of 

^Pauy  or  agents;  Stewart  v.  Cary  Lumber  Co.,  146  N.  C.  54,  59  S.  E. 

'    i^ilroad  corporation  is  not  liable  for  punitive  damages  for  un-^v. 

'^^X'ized  blowing  of  locomotive  whistle  by  employee  to  frighten  mules. 

^^e  wrongfully  axrestad  may  recover  for  injury  and  for  humiliation. 
K^\kToved  in  Capital  Traction  Co.  v.  Morgan,  44  App.  D.  C.  249,  Aiuu 
^<^.  1916D,  706,  where  motorman  of  street-car  dragged  passenger  from 
^^ter  of  car  to  front,  passenger  may  recover  for  humiliation;  Axman 
^.  Washington  Gaslight  Co.,  38  App.  D.  C.  160,  householder  assaulted 
iind  battered  by  agent  of  gas  corporation  on  account  of  refusal  to  per- 
mit inspection  of  meter  may  recover  for  humiliation. 

I^ftUroad  is  not  liable  for  waoton  act  of  conductor  not  anticipated  or 

ntlfled. 
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Approved  in  Washington  Gaslight  Co.  v.  Landsden,  172  U.  S.  544.  43 
L.  Ed.  648,  19  Sup.  Gt.  300,  Pittsburgh  etc.  Ry.  Co.  v.  Riiss,  57  Fed.  826, 
6  C.  C.  A.  597,  McGehee  v.  McCarley^  91  Fed.  465,  33  C.  C.  A.  629, 
Warner  v.  Southern  Pac.  Co.,  113  Cal.  112,  64  Am.  St.  Eep.  SS2,  45  Par. 
189,  Trabing  v.  California  Nav.  etc.  Co.,  121  Cal.  143,  53  Pac.  646, 
Maisenbacker  v.  Society  Concordia,  71  Conn.  379,  71  Am.  St.  Bep. 
217,  42  Alt.  70,  Forhman  v.  Consolidated  Traction  Co.,  63  N.  J.  I.. 
392,  43  Atl.  893,  Staples  v.  Schmid,  18  R.  I.  232,  19  L.  R.  A.  827,  26 
Atl.  196;  Lexington  Ry.  Co.  v.  Cozine,  111  Ky.  804,  64  S.  W.  849,  and 
Haver  v.  Central  R.  R.  Co.,  64  N.  J.  L.  314,  45  Atl.  593,  all  reaffirm- 
ing rule;  Norfolk  etc.  Traction  Co.  v.  Miller,  174  Fed.  609,  610,  98 
C.  C.  A.  453,  in  action  against  traction  corporation  for  assault  by  em- 

tployee  upon  passenger,  punitive  damages  cannot  be  recovered  in  absence 
of  authorization  or  ratification  of  assault;  The  Seven  Brothers,  170  Fed. 
127,  in  action  in  rem  against  vessel,  party  whose  fish  nets  were  injured  by 
malicious  act  of  employee  may  not  recover  punitive  damages;  Toledo 
etc.  R.  Co.  V.  Gordon,  143  Fed.  98,  74  C.  C.  A.  289,  mere  continued  em- 
ployment of  conductor  no  evidence  of  ratification;  Pacific  Packing  etc. 
Co.  V.  Fielding,  136  Fed.  579,  580,  69  C.  C.  A.  325,  corporation  owning 
vessel  not  liable  in  punitive  damages  because  of  malicious  imprisonment 
of  seaman  by  master,  neither  authorized  nor  ratified ;  Davenport  v. 
Southern  R.  Co.,  124  Fed.  985,  holding  action  against  railroad  and  its 
servants  for  wrongful  death  caused  by  wanton  and  malicious  acts  of 
Ji  sei^vant  while  engaged  in  duties  of  employment  is  removable  by  com- 
pany on  ground  of  separable  controversy;  Warner  v.  Missouri  Pac.  R. 
Co.,  112  Fed.  117,  holding  in  action  against  corporation  for  malice  of 
its  agent  in  publication  of  libelous  matter,  declaration  should  connect 
corporation  with  express  malice  of  agent  by  substantive  averment  of 
authorization  or  ratification  of  acts;  The  William  H.  Bailey,  103  Fed. 
800,  holding  exemplary  damages  not  recoverable  in  suit  in  rem  against 
a  vessel. for  maritime  tort;  Nixon  v.  Rauer,  6  Cal.  Unrep.  789,  66  Pac. 
222,  sheriff  is  not  liable  in  exemplary  damages  for  act  of  deputy  in 
forcibly  breaking  into  house  in  absence  of  authorization  or  ratification ; 
Roche  V.  Washington  Gas  Light  Co.,  43  App.  D.  C.  579,  corporation  not 
liable  for  malicious  prosecution  of  former  employee  by  superintendent 
for  alleged  theft  in  absence  of  express  authorization  or  ratification; 
Dunshee  v.  Standard  Oil  Co.,  165  Iowa,  630, 146  N.  W.  833,  acts  of  agent 
constituting  unlawful  competition  with  plaintiff  are  not  basis  for  penal 
damages  in  absence  of  authorization  or  ratification  of  principal;  Tang- 
ner  v.  Southwest  Missouri  etc.  Ry.  Co.,  85  Mo.  App.  32,  holding  where 
carrier's  servant  wantonly  assaults  passenger  in  removing  him  from  car, 
and  the  carrier  after  knowledge  thereof  retains  servant  in  employ,  he 
ratifies  act  and  is  liable  for  punitive  damages ;  Voves  v.  Great  Northern 
Ry.  Co.,  26  N.  D.  119,  48  L.  R.  A.  (N.  S.)  SO,  143  N.  W.  763,  failure 
of  railroad  company  to  discharge  conductor  guilty  of  malicious  assault 
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on  passenger  was  not  evidence  of  ratification  sufficient  to  go  to  jury; 
Chicago  etc.  Ry.  Co.  ▼.  Newburn,  27  Okl.  14,  80  L.  R.  A.  (N.  S.)  432, 
UO  Pac.  1067,  in  absence  of  ratification  or  justification,  act  of  conductor 
in  ejecting  passenger  for  not  having  signed  ticket,  although  not  re- 
qncsted  to  do  so,  company  is  not  liable  to  pnnitive  damages;  Moore  v. 
Atchison  etc.  Ry.  Co.,  26  Okl.  687,  110  Pac.  1061,  assault  and  battery  by 
conductor  on  passenger  for  failure  to  pay  fare  is  not  g^und  for  punitive 
damages  against  corporation;  Denison  etc.  Ry^  Co.  v.  Randell,  29  Tex. 
Civ.  463,  69  S.  W.  1015,  liolding  where  railroad's  manager  was  present 
at  trial  and  conviction  of  one  of  its  conductors  for  assault  on  passenger, 
and  paid  his  fine  and  retained  him  in  service  thereafter,  there  was  rati- 
fication of  conductor's  assault;  Welld  v.  Boston  etc.  R.  R.  Co.,  82  Vt. 
120, 137  Am.  St.  Bep.  987,  71  Atl.  1106,  holding  company  not  liable  in 
puniti\e  damages  for  wrongful  ejection  of  passenger  because  of  alleged 
failure  to  pay  fare ;  Southern  Ry.  Co.  v.  Grubbs,  116  Va.  879,  880,  80 
S.  E.  751,  railroad  corporation  is  not  liable  in  punitive  damages  for  con- 
ductor's assaulting  and  beating  passenger  on  latter's  refusal  to  pay  addi- 
tional per  cent  for  lack  of  ticket ;  Sun  Life  Assnr.  Co.  v.  Bailey,  101  Va. 
451,  44  S.  E.  695,  holding  in  action  against  corporation  for  damages  f 
through  libel  published  by  agent,  where  it  appears  that  article  neither 
authorized  nor  ratified,  it  is  error  to  instruct  that  in  ascertaining  dam- 
ages standing  of  parties  may  be  considered;  Bennett  v.  Salisbury,  78 
Fed.  772,  24  C.  C.  A.  329,  holding  publisher  of  newspaper  ior  punitive 
damages ;  Foster  v.  Pitts,  63  Ark.  394,  38  S.  W.  1115,  refusing  to  hold 
client  for  punitive  damages,  where  he  had  no  knowledge  of  facts ;  Lucas 
V.  Michigan  etc.  R.  R.  Co.,  98  Mich.  6,  39  Am.  St.  Bep.  521,  56  N.  W. 
1040,  principal   is   liable   for  wantonness   of   agent   acting  within   its 
authority ;  McDonald  v.  Hearst,  95  Fed.  668,  and  Long  v.  Tribune  Print- 
ing Co.,  107  Mich.  219,  65  N.  W.  112,  publisher  of  paper  cannot  be  held 
for  malice  of  employees ;  Pullman  v.  Lawrence,  74  Miss.  804,  22  South. 
58,  principal  is  liable  where  it  ratifies  act ;  Cerrillos  Coal  Co.  v.  Deser- 
ant,  9  N.  M.  68,  49  Pac.  813,  exemplary  damages  not  allowable  unless 
corporation  guilty  of  conscious  indifference  or  bad  intent;  Willett  v. 
St.  Albans,  69  Vt.  336,  38  Atl.  74,  holding  municipality  not  liable ;  Nor- 
folk etc.  R.  R.  Co.  V.  Anderson,  90  Va.  8,  9,  44  Am.  St.  Bep.  887,  888, 
17  S,  E.  759,  holding  company  where  it  ratified  conductor's  acts;  Nor- 
folk etc.  R.  R.  Co.  V.  Lipscomb,  90  Va.  146,  20  L.  R.  A.  820,  17  S.  E. 
812,  refusing  punitive  damages  for  loss  of  baggage;  dissenting  opinion 
in  Davenport  v.  Southern  R.  Co.,  135  Fed.  967,  68  C.  C.  A.  444,  major- 
ity holding  that  complaint  against  nonresident  railroad  company  and 
its  servants  for  negligent  and  malicious  acts  causing  death  does  not 
state  separable  controversy ;  dissenting  opinion  in  McGhee  v.  McCarley, 
103  Fed.  56,  44  C.  C.  A.  252,  majority  holding,  under  Ala.  Code,  §§  26, 
27,  personal  representatives  of  deceased  minor  child,  in  action  against 
reeeivers  of  railroad  to  recover  for  death  of  intestate  through  wrongful 
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act  of  defendants  or  their  servants,  may  recover  punitive  damages; 
Thomas  v.  Wheeling  Electrical  Co.,  54  W.  Va.  404,  46  S.  E.  220, 
arguendo. 

Disting^uished  in  Pennsylvania  Min.  Co.  ▼.  Jamigan,  222  Fed.  891, 
138  C.  C.  A.  369,  corporation  is  liable  in  punitive  damages  for  act  of 
guard  who  with  authority  beat  plaintiff,  a  union  organizer;  Sloss- 
Sheffield  Steel  etc.  Co.  v.  Drane,  160  Fed.  786,  787,  88  C.  C.  A.  34,  in 
action  by  parent  for  death  of  minor  child  while  in  employ  of  corpora- 
tion without  parents'  consent,  jury  is  not  limited  to  compensatory  dam- 
ages under  statute  which  says  representative  ''may  recover  such  sum 
as  jury  may  assess";  Little  Rock  Ry.  &  Elec.  Co.  v.  Dobbins,  78  Ark. 
560,  561,  95  S.  W.  791,  holding  corporation  liable,  although  individual 
would  not  be;  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  282,  284, 
48  L.  R.  A.  (N.  8.)  1,  134  Pac.  763,  764,  where  conductor  ejected  sick 
passenger,  charging  him  with  having  stolen  ticket,  and  district  agent 
with  notice  of  facts  refused  transportation,  company  is  liable  to  puni- 
tive damages;  Louisville  etc.  R.  Co.  v.  Roth,  130  Ky.  767, 114  S.  W.  266, 
punitive  damages  are  recoverable  against  railroad  company  where  ser- 
vants leave  gate  at  railroad  crossing  open,  causing  wagon  to  be  struck 
by  train;  Illinois  Cent.  R.  Co.  v.  Outland's  Admx.,  160  Ky.  724,  170 
S.  W.  52,  failure  of  railroad  engineer  on  approaching  city  crossing,  to 
slacken  speed  or  give  warning  is  ground  for  awarding  exemplary  dam- 
ages against  company;  Press  Pub.  Co.  v.  McDonald,  63  Fed.  246,  26 
I  L.  B.  A.  535,   11  C.   C.   A.   155,   allowing   punitive  damages   against 

publisher. 

Liability  of  corporations  for  exemplary  damages.    Note,  69  Am.  St. 
Bep.  603,  606,  607. 

;  When  a  master  or  employer  is  liable  in  exemplary  damages  for  the 

act  of  his  employee  or  servant.    Note,  101  Am.  St.  Bep.  750. 

Liability  for  malicious  servant's  act  when  master  owes  special  duty 
to  party  injured.    Note,  4  L.  B.  A.  (N.  S.)  507. 

Liability    to    exemplary    damages    for    servant's    act.    Note,    48 
L.  B.  A.  (N.  S.)  38,  45,  46,  47,  48.  51,  52,  53,  56,  63. 

Who  are  fellow-servants.    Note,  18  L.  B.  A.  793. 
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147  TJ.  8.  118-133,  37  L.  Ed.  105,  13  Sup.  Ct.  206,  ANKENET  Y.  HANNON. 

After-acquired  property  cannot  be  charged  by  wife's  note  in  absence  of 
agreement. 

Approved  in  Kocher  v.  Cornell,  59  Neb.  315,  80  N.  W.  912J  enforcing 
contract  of  married  woman  against  her  separate  estate;  Williamson  v. 
Cline,  40  W.  Va.  202,  20  S.  E.  920,  bond  executed  by  wife  binds  separate 
estate;  James  v.  Gray,  131  Fed.  406, 17  L,  B.  A.  (N.  S.)  321,  65  C.  C.  A. 
385,  argniendo. 

Distinguished  in  Merchant  v.  Cook,  7  App.  D.  C.  402,  where  trust  for 
married  woman  prescribes  her  written  attested  request  to  trustee  as 


255  FISHER  ▼.  SHROPSHIRE.        147  U.  S.  133-14* 

i^ceessaiy  for  alienation,  a  verbal  agreement  to  ehar^  tbe  land  creates 
^  lien;  Marsh  v.  Marsh,  92  Neb.  200,  137  N.  W.  1126,  married  woman 
^^y  dispose  of  interest  in  expectancy  under  will;  Hart  v.  Manahan,  70 
^bio  St.  202,  71  N.  E.  698,  personal  judgment  against  married  woman 
'^dered  in  action  on  note  extended  prior  to  1879,  in  which  she  pleaded 
Overture  and  that  she  owned  no  separate  property  at  time  of  note,  only 
Voidable  where  record  shows  court  did  not  pass  on  issue. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  431. 

^^^  ^.  8.  183-147,  37  L.  Ed.  109,  IS  8op.  Ct  201,  FISHEB  Y.  SHB0P8HIBE. 

^ea«ral  conrta  follow  State  laws  in  enforcing  vendon'  liens. 

"^^^Proved  in  Gerstell  v.  Shirk,  210  Fed.  230,  127  C.  C.  A.  41,  Federal 

*j..y***^    'vill  follow  Indiana  Supreme  Court  in  enforcing  vendor's  lien; 

V^^**    V.  Plutus  Min.  Co.,  174  Fed.  319,  98  C.  C.  A.  189,  since  no  stat- 

\    '^    line  of  decisions  in  Utah  denies  the  existence  of  vendor's  liens, 

>  ^5t'%^  courts  will  enforce  them;  Slide  etc.  Gold  Mines  v.  Seymour,  153 

^^^.  516,  517,  38  L.  Ed.  805,  14  Sup.  Ct.  844,  and  Minah  Consol.  Min« 

Co.  ^.  Briscoe,  89  Fed.  895,  32  C.  C.  A.  390,  both  following  rule;  White- 

\cy  V.  Central  Trust  Co.,  76  Fed.  79,  34  L.  £.  A.  306,  22  C.  C.  A.  67,  no 

vendor's  lien  arises  when  consideration  consists  of  covenants,  remedy 

for  breach  of  which  is  at  law. 

Vendor's  lien  arises  Ivy  implication  in  lowm. 

Approved  in  Columbus,  S.  &  H.  R.  Co.  Appeals,  109  Fed.  196,  48 
C<  C.  A.  275,  holding  under  reorganization  agreement  holders  of  float- 
uig  indebtedness  did  not  get  equitable  lien  in  nature  of  vendor's  lien 
which  they  could  enforce  as  superior  to  that  of  mortgage;  Finnell  v. 
FinneU,  156  Cal.  594, 134  Am.  St  Rep.  143,  105  Pae.  742,  vendor  of  real 
property  has  lien  thereon  for  purchase  price  unpaid  and  unsecured 
against  all  but  bona  fide  purchaser. 

In  what  jurisdictions  implied  vendor's  lien  is  recognized.    Note, 
2  Ann.  Gas.  372. 

Pending  suit  to  enforce  lien,  pnxcliaser  from  grantee  cannot  prerame  it 
vaivod. 

Approved  in  Finnell  v.  Finnell,  156  Cal.  595,  134  Am.  St.  B^.  143, 
•  106  Pac.  742,  fact  that  vendor  asked  vendee  for  mortgage  on  land  to 
seeore  purchase  price  which  vendee  refused  does  not  show  waiver  of 
vendor's  lien. 

Distinguished  in  Welch  v.  Farmers'  Loan  etc.  Co.,  165  Fed.  566,  91 
C.  C.  A.  399,  where  in  payment  for  conveying  land  and  assigning  judg- 
ments vendor  received  cash  and  agreement  to  convey  lots  as  aggregate 
consideration,  his  vendor's  lien  was  waived. 

Waiver  of  vendor's  lien.    Note,  137  Am.  St.  Bep.  194,  196. 
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Court  may  proceed  without  partios  whoM  preeenco  would  out  jnrladic- 
tion  if  rights  are  not  affected. 

Approved  in  Merchants'  Heat  etc.  Co.  v.  James  B.  Clow  ft  Sons,  204 
U.  S.  290,  51  L.  Ed.  490,  27  Sup.  Ct.  285,  defendant  loses  right  to  object 
to  jurisdiction  because  of  faulty  service  of  process  by  filing  counter- 
claim; Rones  v.  Katalla  Co.,  182  Fed.  948,  where  petitioner  for  removal 
on  ground  of  diverse  citizenship  subsequently  discovers  one  party  is 
alien,  he  cannot  have  cause  remanded;  Mastin  v.  Chicago,  R.  I.  &  P. 
R.  Co.,  123  Fed.  832,  holding  defendant  on  whose  petition  cause  re- 
moved to  Federal  court  cannot  deny  jurisdiction  of  court  to  render 
judgment  against  him  therein,  unless  on  ground  that  State  court  was 
without  jurisdiction;  Empire  Min.  Co.  v.  Propeller  Tow-Boat  Co.,  108 
Fed.  903,  upholding  Federal  jurisdiction  on  removal  of  suit  against  non- 
resident of  district,  brought  by  several  plaintiffs,  one  of  whom  is  non- 
resident; Alexander  v.  Alexander,  13  App.  D.  C.  340,  45  L.  B.  A.  806, 
party  to  divorce  proceedings  cannot  object  that  court  had  lost  jurisdic- 
tion to  reduce  alimony  where  she  had  asserted  rights  under  such  con- 
tested jurisdiction. 

Findings  of  master  concurred  in  by  court  are  presumed  correct. 
Approved  in  Moffatt  v.  Blake,  145  Fed.  41,  75  C.  C.  A.  268,  reaffirm- 
ing rule;  Pollock  v.  Jones,  124  Fed.  167,  61  C.  C.  A.  555,  holding  mere 
promise  by  debtor  at  time  debt  was  contracted  to  give  mortgage  to 
secure  it  without  specifying  nature  of  mortgage  or  property  on  which  it 
was  to  be  given  does  not  create  mortgage;  Town  of  Andes  v.  Millard, 
70  Fed.  517,  refusing  to  set  aside  judgment  for  falsity  of  allegations. 

Miscellaneous.    Cited  in  Hawley  v.  Griffin,  121  Iowa,  699,  97  N.  W. 


89. 


Law  of  lis  pendens.    Note,  56  Am.  St.  Bep.  861. 

Effect  of  lis  pendens  upon  prior  executory  contract  for  sale  of  land. 
Note,  7  Ann.  Gas.  1093. 


147  U.  8.  147-148,  87  L.  Ed.  116,  13  Bag.  Ot  282,  JENIONGB  Y.  OOAIi 
BIDOE  IMP.  ETC.  CO. 

State  law  providing  for  assessment  of  tax  upon  face  value  of  bonds  is 
vaUd. 

Approved  in  Cummins  v.  Pence,  174  Ind.  122,  91  N.  E.  531,  law  pro- 
viding for  construction  of  gravel  roads  by  taxation  after  hearing  does  ' 
not  deny  due  process  of  law;  Smith  v.  Stephens,  173  Ind.  568,  30 
L.  B.  A.  (N.  S.)  704,  91  N.  E.  169,  law  providing  for  assessment  of 
capital  stock  of  bank  less  assessed  value  of  realty  held  by  it  does  not 
violate  Fourteenth  Amendment;  People  v.  Reardon,  184  N.  Y.  448,  112 
Am.  St.  Bep.  638,  77  N.  E.  975,  upholding  stock  transfer  tax ;  State  ex 
rel.  Egan  v.  McCrillis,  28  R.  I.  177,  13  Ann.  Gas.  701,  9  L.  B.  A.  (N.  S.) 
635,  66  Atl.  306,  ordinance  requiring  ownei*s  or  occupants  of  real  prop- 
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^  ^  ^  shovel  snow  off  adjacent  sidewalk  is  not  deprivation  of  property 

^c ^]it  due  process  of  law;  New  York  etc  R.  R.  Co.  v.  PenusylvaiKa, 

j^^  ^'  S.  64S,  38  L.  Ed.  853,  14  Sup.  Ct.  959,  holding  invalid  State  stat- 

^  p^f  deducting  taxes  from  interest  due  on  bonds;  Merchants'  Bank 

^^%sylvania,  167  U.  S.  465,  42  L.  Ed.  238.  17  Sup.  Ct.  830,  upholding 

715  i^^  ^^  national  banks;  Simpson  v.  Hopkins,  82  Md.  491,  33  Atl. 

^islature  can  exempt  from '  taxation  certain  kinds  of  proi>erty. 

^^lidity  of  direct  assessment  for  taxation  by  legislature.    Note,  11 
Ann.  Gas.  720. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
846.  848,  353. 

U7  T7. 8. 149-150,  37  I..  Ed.  118,  13  Sup.  Ot.  279,  UNITED  STATES  T.  WAN- 


Oifllateral  effect  of  judgment  in  otlier  rait  is  immaterial  in  detenninlng 
JQziBdictional  amount. 

Approved  in  In  re  Schneider,  148  U.  S.  162,  37  L.  Ed.  406,  13  Sup. 
Ct.  572,  dismissing  petition  for  writ  of  habeas  corpus ;  South  Carolina 
V.  Seymour,  153  U.  S.  358,  38  L.  Ed.  744,  14  Sup.  Ct.  873,  in  absence  of 
evidence  of  value  of  registration,  judgment  denying  mandamus  cannot 
be  reviewed;  Oregon  R.  &  Nav.  Co.  v.  Shell,  125  Fed.  980,  denying  Cir- 
cuit Court's  jurisdiction  of  suit  to  correct  ambiguity  in  deed  to  right  of 
^*y  and  to  restrain  removal  of  crossing  gates  when  value  of  realty  and 
damage  accruing  to  adjacent  property  from  road's  construction  do  not 
exceed  two  thousand  dollars. 

distinguished  in  Risley  v.  City  of  Utica,  168  Fed.  749,  suit  to  enjoin 
collection  of  tax  of  twenty-two  dollars  does  not  comply  with  Federal 
Jiinsdictional  requirement,  although  assessed  value  of  land  was  over 
tvo  thousand  dollars. 

1^7  U.  S.  150-164,  37  L.  Ed.  118,  IS  Sup.  Ct.  288,  HOLBIES  T.  GOLDSMITH. 

'    K^ord  in  salt  by  assignee  of  chose  In  action  in  Circuit  Court  must  show 
^t  astignor  could  sue. 

Approved  in  Kolze  v.  Hoadley,  200  U.  S.  86,  50  L.  Ed.  382,  26  Sup.  Ct. 
220,  suit  to  foreclose  trust  deeds  is  suit  to  recover  on  chose  in  action, 
which  assignee  could  maintain  only  when  assignor  could  sue,  nlthough 
cancellation  of  fraudulent  release  of  trust  deeds  is  also  prayed  for; 
State  of  Maine  Lumber  Co.  v.  Kingfield  Co.,  218  Fed.  904,  suit  for  fraud 
in  contract  to  buy  land  made  by  citizen  of  Connecticut  and  two  citi- 
zens of  Massachusetts,  assigned  by  them  to  Connecticut  corporation, 
against  Massachusetts  corporation,  is  not  of  Federal  cognizance;  Vir- 
ginia etc.  Chemical  Co.  v.  Sundry  Ins.  Cos.,  108  Fed.  455,  holding  where 
policy  is  issued  to  A,  and  loss  is  payable  to  A  or  B  as  interest  may 
appear,  on  disclaimer  by  A  of  interest  in  property,  B  may  sue  in  his 
XVI— 17 
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owii  name ;  Hoge  v.  Canton  Ins.  Office,  103  Fed.  614,  holding  where  action 
is  brought  in  State  court  by  one  purporting  to  be  assignee  of  party  to 
whom  policy  issued,  but  who,  complaint  shows,  is  person  to  whom  de- 
fendant promised  indemnity,  removal  petition  need  not  show  that  as- 
signor of  cause  of  action  sued  on  is  citizen  of  different  State  from 
defendant;  Board  of  Commrs.  v.  McMaster,  68  Fed.  179,  15  C.  C.  A. 
353,  taking  jurisdiction  where  assignee  of  warrant  was  a  nonresident. 
Distinguished  in  Blair  v.  Chicago,  201  U.  S.  448,  60  L.  Ed.  821,  26 
Sup.  Ct.  427,  New  York  cbrporation  may  sue  in  Federal  court  on  note 
of  Illinois  corporation,  although  made  payable  to  defendant's  treasurer, 
a  citizen  of  Illinois,  and  by  him  before  delivery  indorsed  to  plaintiff. 

Neltber  maker  nor  indorser  can  vary  contract  by  parol,  as  against  bona 
Ada  holder. 

Approved  in  Hoffman  v.  Habighorst,  38  Or.  266,  63  Pac.  611,  holding 
where  several  parties  have  signed  note  as  makers,  bat  some  of  them  are 
in  reality  only  sureties,  true  relation  may  be  shown  by  parol  as  against 
holder  with  knowledge  of  facts  whether  or  not  principal's  name  a))pears 
on  note;  Ladd  v.  Chamber  of  Commerce,  37  Or.  48,  60  Pac.  708,  where 
plaintiff,  being  sued  as  joint  maker  on  notes,  filed  complaint  in  equity  in 
nature  of  cross-bill,  alleging  he  was  mere  surety  and  that  holder  was  not 
bona  fide  holder,  cross-bill  properly  dismissed;  Thompson  v.  Pool,  70  Fed. 
726,  admitting  evidence  to  show  that  draft   was  really  an  asset  of  bank. 

Bestriction  on  assignees'  suits  was  designed  to  prevent  assignments  to 
give  Jurisdiction. 

Approved  in  Wachusett  Nat.  Bank  v.  Sioux  City  Stove  Works,  66  Fed. 
!  322,  following  rulej  Hoadley  v.  Day,  128  Fed.  304,  upholding  jurisdiction 

I  to  foreclose  trust  deed  given  to  secure  accommodation  notes;  Ban  v. 

I  Columbia  Southern  Ry.  Co.,  117  Fed.  27,  64  C.  C.  A.  407,  holding  where 

E  plaintiff  and  another  as  partners  took  contract,  and  by  agreement  between 

I  themselves  plaintiff  was  to  receive  and  disburse  moneys  and  was  to  ac- 

I  count  for  net  profits  only,  citizenship  of  partner  immaterial  in  suit  to 

enforce  mechanic's  lien;  Brigham-Hopkins  Co.  v.  Gross,  107  Fed.  770, 

upholding  Federal  jurisdiction  over  suit  between  diverse  citizens  to  re- 

i  cover  amount  in  excess  of  two    thousand    dollars,    based    on    separate 

1  claims,  some  of  which  were  assigned  to  plaintiff,  where  joinder  of  claims 

permitted  by  State  statute  and  no  one  of  claims  is  alone  of  requi- 
site amount;  Smith  v.  Packard,  98  Fed.  797,  39  C.  C.  A.  294, 
holding  Illinois  statute,  giving  plaintiff  in  attachment  right  to  sue  on 
forthcoming  bond  taken  by  sheriff,  does  not  render  him  an  assinrnec 
within  Judiciary  Act;  Chase  v.  Sheldon  Roller-Mills  Co.,  66  Fed.  626, 

2  627,  denying  jurisdiction  where  assignee  is  now  nonresident  but  at  time 
_  of  assignment  was  not 

i  Distinguished  in  Kirven  v.  Virginia-Carolina  Chemical  Co.,  145  Fed. 

290,  7  Ann.  Gas.  219,  76  C.  C.  A.  172,  original  beneficial  owner  may  sue 
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^^  Federal  court  on  note  though  nominal  payee,  by  reason  of  citizenship, 
«ouid  not. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy  in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Gas.  491. 

^  Oregon,  papers  otlierwlBe  inadmissible  are  admissible  to  make  com- 
P^'^'ou  Of  handwrltlngB. 

Approved  in  Munkers  v.  Farmers'  Ins.  Co.,  30  Or.  213,  46  Pac.  850, 
following  rule;  State  v.  Tice,  30  Or.  460,  48  Pac.  368,  rejecting  writing 
not  ^**ea.ted  as  genuine  by  other  party. 

^^^^inguished  in  McArthur  v.  Citizens'  Bank,  223  Fed.  1007,  139 
C.  ^'  ^^^  380,  in  issue  as  to  genuineness  of  indorsement  on  note,  offer  of 
iri*^^^  ^or  side  alleging  forgery  to  duplicate  signature  by  freeland  draw- 


i^tf^"^   iDroperly  refused;  State  v.  Branton,  49  Or.  91,  87  Pac.  637,  under 
^/      ^^Tegon  permitting  sample  of  handwriting  acknowledged  to  be  gen- 
,^  X^  ^  admitted  in  evidence  for  purposes  of  comparison,  talking  over 
^S^^^ts  of  letter  signed  with  party's  name  is  not  sufficient  acknowledg- 
ment. 

Comparison  of  handwriting.    Note,  62  L.  B.  A.  854. 
Limitations  of  evidence  to  handwriting.    Note,  64  L.  B.  A.  806. 
Conelnsiveneas  of  expert's  testimony.    Note,  42  L.  B.  A.  773. 

Orttt  latitiide  to  allowed  In  reception  of  drcmnstantial  evidence  where 
dlnct  is  wanting. 

Approved  in  Williamson  v.  United  States,  207  U.  S.  451,  52  L.  Ed.  292, 
28  Sop.  Ct.  163,  in  prosecution  for  conspiracy  to  obtain  land  from  gov- 
ernment by  perjury,  suitability  of  land  for  conspirators'  sheep  grazing 
is  admissible  evidence ;  Mitchell  v.  United  States,  229  Fed.  361,  in  prose- 
cution for  conspiracy  to  misbrand  coffee,  where  defendant  alleged  igno- 
rance, evidence  of  previous  orders  through  his  warehouse  directing  mis- 
branding of  coffee  is  admissible;  Louie  v.  United  States,  218  Fed.  42, 
134  C.  C.  A.  58,  letters  found  in  trunk  of  defendant  in  trial  for  con- 
spiracy to  import  opium  held  admissible;  Lueders  v.  United  States,  210 
Fed.  423,  127  C.  C.  A.  151,  in  prosecution  of  bankrupt  for  concealing 
interest  in  property,  evidence  that  three  months  before  acquiring  said 
interest   he   forwarded   twelve   hundred   dollars    to  party,   who   later 
obtained   legal    estate,    is    competent;    Norfolk    etc.    Terminal    Co.    v. 
Rotolo,  195  Fed.  234, 1  N.  C.  C.  A.  75, 115  C.  C.  A.  183,  in  suit  by  passen- 
^r  struck  by  one  car  while  attempting  to  board  another,  evidence  that  it 
^as  custom  of  latter  line  to  stop  at  that  point  for  passengers  is  admis- 
sible; Keliher  v.  United  States,  193  Fed.  22,  114  C.  C.  A.  128,  in  prose- 
cution for  aiding  bank  clerk  to  embezzle  evidence  of  association  of  de- 
fendant with  witness  permitted  independent  proof  of  latter's  ownership 
of  gambling  resort  on  theory  of  conspiracy;  Drew  v.  United  States.  192 
Fed.  859,  113  C.  C.  A.  178,  on  prosecution  for  false  weighing,  hearsay 
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testimony  from  confessedly  corrupt  assistant  weigher  that  defendant 
had  divided  gains  with  others  is  not  prejudicial  error;  Hallock  v.  United 
States,  185  Fed.  424,  107  C.  C.  A.  487,  in  prosecution  for  subornation  of 
perjury  in  homestead  entries,  questions  to  entrants  going  to  their  under- 
standing of  requirements  for  acquisition  of  land  are  admissible;  Rich- 
ards V.  United  States,  175  Fed.  926,  99  C.  C.  A.  401,  on  prosecution  for 
conspiracy  to  defraud  government  by  proving  false  homestead  entries, 
admission  of  heai*say  evidence  that  defendants  had  built  houses  for 
entrants  was  not  reversible  error  in  view  of  direct  testimony  to  point; 
Sorenson  v.  United  States,  168  Fed.  805,  94  C.  C.  A.  181,  possession  of 
stolen  watch  by  wife  of  defendant  eighteen  days  after  crime  was  admis- 
sible on  trial  for  burglary  and  larceny;  United  States  Smelting  Co.  v. 
Parry,  166  Fed.  411,  92  C.  C.  A.  159,  in  issue  as  to  safety  of  scaffolding, 
testimony  of  experienced  builder  that  it  was  unsafe  is  admissible:  In  re 
Friedman,  164  Fed.  139,  in  bankruptcy  proceeding,  evidence  that  claim- 
ants had  participated  in  scheme  to  defraud  co-creditors  on  previous  occa- 
sion is  admissible  on  issue  of  present  fraud;  Jones  v.  United  States,  162 
Fed.  428,  89  C.  C.  A.  303,  in  trial  of  indictment  for  conspiracy  to  defraud 
government  of  lands,  evidence  that  other  persons,  in  pursuance  of  agree- 
ment with  defendants,  had  filed  homestead  claims  is  admissible;  Chicago 
etc.  Ry.  Co.  v.  McDonough,  161  Fed.  671,  88  C.  C.  A.  517,  in.  suit  for 
injuries  due  to  explosion  of  steam  boiler,  admission  of  evidence  that  flue 
was  thin,  which  might  have  been  caused  by  the  explosion,  is  not  neces- 
sarily reversible  error;  Cook  v.  United  States,  159  Fed.  922,  87  C.  C.  A. 
99,  error  in  admitting  minute-book  of  bank  to  show  absence  of  authority 
to  cashier  to  use  stock  certificate  in  trial  for  misapplying  it  is  immaterial 
if  witness  was  permitted  to  testify  to  same  fact  without  objection;  Vera 
Cruz  &  P.  R.  Co.  V.  Waddell,  155  Fed.  403,  83  C.  C.  A.  673,  fact  that 
court  trying  case  alone  does  not  exclude  evidence  objected  to  until  end 
of  trial  is  immaterial;  Rinker  v.  United  States,  151  Fed.  761,  81  C.  C.  A, 
379,  in  prosecution  for  mailing  obscene  letter,  opinion  of  handwriting  ex- 
pert as  to  genuineness  of  writing  is  admissible;  American  Nat.  Bank  v. 
Watkins,  119  Fed.  556,  56  C.  C.  A.  Ill,  holding  judgment  will  not  be 
reversed  for  technical  errors  in  rulings  on  admission  of  evidence  wliich 
were  not  prejudicial;  Oflfenstein  v.  Bryan,  20  App.  D.  C.  25,  on  issue  of 
alteration  of  note  it  is  error  to  refuse  to  allow  witness  to  be  asked  if  he 
was  ever  present  when  party  charged  altered  any  notes ;  Burke  v.  Claugh- 
ton,  12  App.  D.  C.  190,  on  issue  of  reasonableness  of  attorneys*  fees, 
questions  to  expert  witness  if  he  regarded  ten  per  cent  of  amount  col- 
lected as  reasonable  was  proper,  although  in  present  case  the  actual 
collection  was  done  by  client  after  establishment  of  claim  by  attorney; 
Knapp  V.  State,  168  Ind.  156,  11  Ann.  Gas.  604,  79  N.  E.  1077,  in  mur- 
der trial,  after  defendant  alleges  he  feared  deceased  because  of  story 
heard  that  deceased  had  clubbed  another  to  death,  State  may  show  that 
latter  died  of  alcoholism  and  old  age,  and  had  no  marks  of  clubbing; 
Fcllhauer  v.  Quincy  etc.  R.  R.  Co.,  lOl-Mo.  App.  149,  177  S.  W.  800,  in 


261       NOBLE  V.  UNION  RIVER  LOGGING  CO.     147  U.  S.  165-177 

action  by  shipper  injured  by  alleged  negligence  of  railroad  employee,  ad- 
missibility of  hearsay  evidence  that  shipper  was  in  car  is  not  reversible 
error  when  this  was  admitted  by  both  sides ;  State  v.  Ryder,  80  Vt.  426, 
68  Atl.  654,  in  prosecution  for  attempt  to  procure  miscarriage,  letter 
from  defendant  held  admissible  when  evidence  tended  to  show  that  he 
kept  an  appointment  made  in  letter;  Riverside  etc.  Cotton  Mills  v.  Waugh, 
117  Va.  392,  84. S.  E.  660,  in  action  against  owner  of  claim  for  injuries 
by  flood  to  plaintiff's  land  during  unusual  freshet,  it  was  error  to  exclude 
evidence  offered  by  defendant  of  effect  of  freshet  on  similar  lands;  Sack- 
man  V.  Thomas,  24  Wash.  673,  64  Pac.  823,  holding  one  offered  as  witness 
was  merely  party  to  original  contract  with  deceased  person,  but  is  not 
party  to  suit,  is  not  incompetent  under  Bal.  Code,  §  5991 ;  Thiede  v. 
Utah,  159  U.  S.  518,  40  L.  Ed.  242,  16  Sup.  Ct.  65,  admitting  any  circum- 
stantial evidence  tending  to  throw  light  on  the  matter;  Clune  v.  United 
States,  159  U.  S.  593,  40  L.  Ed.  270,  16  Sup.  Ct.  126,  admitting  acts  of 
third  parties  made  in  carrying  conspiracy  into  effect ;  Steiner  v.  Eppinger, 
61  Fed.  256,  9  C.  C.  A.  483,  refusing  to  reverse  for  admission  of  incompe- 
tent evidence  on  unimportant  point;  Gulf  etc.  Ry.  Co.  v.  Johnson,  54  . 
Fed.  476,  4  C.  C.  A.  447,  arguendo. 

Distinguished  in  Chirurg  v.  Knickerbocker  Steam  Towage  Co.,  177  Fed. 
945,  on  issue  of  fraud  in  bills  of  sale  to  vessel,  question  as  to  why  claim- 
ant under  such  bills  did  not  communicate  with  defendant  in  possession 
prior  to  recordation  is  not  admissible. 

147  U.  8.  165-177,  37  L.  Ed.  123,  13  Sup.  Ot.  271,  NOBLE  T.  UNION  RIVEB 
L0<3OINO  K.  B.  GO. 

Injunction  does  not  lie  to  control  action  witliln  executive  discretion; 
lUter  wbere  authority  is  lacking. 

Approved  in  Public  Clearing  House  v.  Coyne,  194  U.  S.  515,  48  L.  Ed. 
1101,  24  Sup.  Ct.  789,  reaffirming  rule;  Lane  v.  Watts,  234  U.  S.  540, 
58  L.  Ed.  1456,  34  Siip.  Ct.  965,  Secretary  of  Interior  will  be  restrained 
from  taking  possession  of  lands  granted  by  Land  Office  but  subsequently 
discovered  to  contain  minerals;  United  States  v.  Lane,  228  U.  S.  12,  57 
L  Ed-  712,  33  Sup.  Ct.  407,  decision  of  Secretary  of  Interior  in  contest 
over  Cherokee  land  parcel  which  directs  deeds  to  be  submitted  to  him 
for  approval  does  not  prevent  him  from  subsequently  reversing  this  de- 
cision on  further  hearing;  Garfield  v.  United  States,  211  U.  S.  261,  53 
L.  Ed.  174,  29  Sup.  Ct.  62,  mandamus  lies  to  compel  Secretary  of  Interior 
to  restore  name  of  party  to  roll  of  Chickasaw  Nation  originally  placed 
there  by  Dawes  Commission  and  removed  by  Secretary  without  hearing; 
Cruickshank  v.  Bidwell,  176  U.  S.  80,  44  L.  Ed.  381,  2*0  Sup.  Ct.  283,  do- 
ming jurisdiction  to  restrain  customs  collector  from  enforcing  act  of 
March  2,  1897,  to  prevent  importation  of  impure  foods,  on  ground  of 
invalidity  of  act,  where  sole  ground  is  inadequacy  of  remedy  at  law; 
MfCreery  Engineering  Co.  v.  Massachusetts  Fan  Co.,  195  Fed.  507,  115 
C.  C.  A.  408,  suit  by  owner  of  patent  for  ventilating  apparatus  against 
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county  commissioners  for  infringement  is  not  suit  against  State;  Texas 
Co.  V.  Central  Fuel  Oil  Co.,  194  Fed.  10,  114  C.  C-  A.  21,  in  suit  for 
specific  performance  of  contract  to  deliver  oil  secured  by  lien  on  lands 
leased  by  agents  of  Interior  Department  on  behalf  of  Indians,  latter 
may  be  joined;  Branaman  v.  Harris,  189  Fed.  463,  order  of  Postmaster- 
general  denying  mail  to  doctor  because  he  advertised  as  specialist  on  deaf- 
ness was  not  unsupported  by  evidence;  People's  United  States  Bank  v. 
Gilson,  161  Fed.  290,  88  C.  C.  A.  332,  in  absence  of  proof  that  order  of 
Postmaster-general  refusing  mail  privileges  to  bank  on  ground  of  at- 
tempted fraud  was  made  under  influence  of  gross  mistake  of  facts,  it 
will  not  be  enjoined ;  Sheriff  v.  Turner,  119  Fed.  786,  refusing  to  enjoin 
army  officer,  acting  under  orders  of  Secretary  of  War  pursuant  to  statute, 
from  constructing  sewer  at  instance  of  owner  of  land  lying  below  pro- 
jected mouth  of  sewer;  American  School  of  Magnetic  Healing  v.  Mc- 
Annulty,  102  Fed.  566,  denying  power  of  court  to  enjoin  Postmaster- 
general  in  ordering  issuance  of  fraud  order;  Hall  v.  Dunn,  52  Or.  481, 
25  L.  B.  A.  (N.  8.)  193,  97  Pac.  814,  State  Circuit  Court  has  jurisdiction 
of  suit  to  enjoin  county  officiab  from  enforcing  local  prohibition  law  on 
town  having  no  local  option ;  Roberts  v.  United  States,  13  App.  D.  C.  46, 
mandamus  lies  to  compel  Secretary  of  Treasury  to  pay  interest,  as  per 
act  of  Congress,  on  board  of  audit  certificates;  Roberts  v.  Bradfield,  12 
App.  D.  C.  458,  in  suit  to  enjoin  Treasurer  of  United  States  from  pay- 
ing out  money  to  charitable  organization  following  an  alleged  unconstitu- 
tional contract  made  by  commissioners  of  District  of  Columbia,  the  char- 
itable organization  is  a  necessary  party ;  Smith  v.  Reynolds,  9  App.  D.  G. 
287,  injunction  lies  to  prevent  Land  Department  surveying  parts  of  Los 
Vegas  gi*ant,  since  such  lands  were  never  in  control  of  this  goveniment; 
Donaldson  v.  Wright,  7  App.  D.  C.  59,  injunction  will  not  lie  at  instanoe 
of  census  clerk  to  restrain  Superintendent  of  Census  from  altering  re- 
lator's census  report  and  publishing  it;  United  States  v.  Lamont,  2  App. 
D.  C.  546,  mandamus  will  not  lie  to  control  Secretary  of  War  in  deter- 
mining whether  proposal  of  bidder  for  public  work  conforms  to  specifica- 
tions; EUingham  v.  Dye,  178  Ind.  404,  Ann.  Gas.  1915G,  200,  99  N.  E.  25, 
couii;  has  jurisdiction  over  mandamus  to  compel  (Jovemor,  with  election 
commissioners,  to  prepare  ballot  for  election;  State  ex  rel.  Attorney 
General  v.  Huston,  27  Okl.  615,  34  L.  B.  A.  (N.  S.)  380,  113  Pac.  193, 
injunction  lies  to  restrain  State  officers,  other  than  Governor,  from  re- 
moving seat  of  government  and  expending  funds  for  such  purpose;  Bus- 
sell  V.  Ross,  60  Wash.  354,  111  Pac.  168,  Commissioner  of  Public  Lands 
may  be  enjoined  from  issuing  certificates  for  filling  tide-landls  to  amonnt 
exceeding  that  permitted  by  statute ;  New  Orleans  v.  Paine,  147  U.  S.  264, 
268,  37  L.  Ed.  163,  164, 13  Sup.  Ct.  305,  306,  following  rule ;  International 
Contracting  Co.  v.  Lamont,  155  U.  S.  308,  39  L.  Ed.  163,  15  Sup.  Ct.  98, 
mandamus  will  not  lie  to  enforce  a  discretionary  duty;  Caldwell  v.  Rob- 
inson, 59  Fed.  660,  enjoining  officers  from  unlawfully  ejecting  a  person; 
New  Dunderberg  Min.  Co.  v.  Old,  79  Fed.  604,  25  C.  C.  A.  116,  holding 
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^^^ger  eould  not  attack  mining  patent;  Kirwan  v.  Mnrphy,  83  Fed.  280, 
^  ^'  C.  A.  348,  enjoining  resnirey  by  government  offleiala ;  Union  Ter- 
^^^}  R.  R.  Co.  V.  Board  of  Railroad  Commrs.,  54  Kan.  363,  38  Pac.  294, 
^ioimng  attempt  to  reopen  case;  Stenberg  v.  State,  48  Neb.  308,  67 
'  ^'  192,  appellate  court  acquires  no  jurisdiction  where  lower  court  pos- 
^^  none ;  dissenting  opinion  in  Segars  v.  Parrott,  54  S.  C.  42,  33  S.  E. 

'^^ifuendo. 
577   ^^ngnished  ^°  Philadelphia  Co.  v.  Stimson,  223  U.  S.  620,  66  L.  Ed- 
-j^^  Sup.  Ct.  340,  where  Secretary  of  War  in  pursuit  of  act  of  Con- 
gifg^  ^tablishing  system  of  harbor  lines  does  not  exceed  the  authority 
r  q    ^^m,  he  may  not  be  enjoined ;  Ballinger  v.  United  States.  216 
'    *  ^0,  54  L.  Ed.  468,  30  Sup.  Ct.  338,  mandamus  lies  to  compel  Sec- 
retary of  Interior  to  issue  patent  to  Cherokee  Indian  after  requirements 
of  act  of  Congress  had  been  fulfilled;  Wadsworth  v.  Boysen,  148  Fed. 
779,  78  C.  C.  A.  437,  injunction  against  Indian  agent  unlawfully  ob- 
structing complainant  in  prospecting  for  mineral  upon  reservation ;  Wells 
V.  Roper,  44  App.  D.  C.  286,  suit  by  contractor  with  first  assistant  Post- 
master-general  to   enjoin  breach  of  contract   by  latter  acting   under 
authority  of  Congress  was,  in  effect,  suit  against  United  States ;  Garfield 
V.  United  States,  31  App.  D.  C.  336,  mandamus  will  not  lie  to  compel 
Secretary  of  Interior  to  replace  name  on  roll  of  Creek  Nation  removed 
by  him  therefrom  without  jurisdiction ;  Board  of  Education  v.  Oklahoma 
Territory,  12  Okl.  297,  70  Pac.  796,  injunction  against  acts  of  board  to 
selected  school  site,  appointed  after  the  time  fixed  by  the  legislature  for 
such  appointment  had  expired. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  depart- 
ments.   Note,  52  L.  B.  A.  (N.  8.)  417,  433,  436. 

Where  there  is  no  Jurisdiction,  proceedings  are  Toid;  Imt  determination 
«f  qnasi-jarisdlctional  facts  cannot  be  attacked  collaterally. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  692,  710, 
58  L  Ed.  1549, 1656,  34  Sup.  Ct.  907,  claimants  of  mineral  rights  in  lands 
which  had  been  patented,  who  assert  that  government  was  deceived  as  to 
nomnineral  character  of  land  by  patentees,  cannot  maintain  action  in 
absence  of  showing  that  they  filed  claims  prior  to  patent;  Hebert  v. 
Crawford,  228  U.  S.  208,  67  L.  Ed.  80^  33  Sup.  Ct.  484,  in  contest  as  to 
title  to  rice,  finding  of  bankruptcy  court  that  trustee  had  lawful  posses- 
skn  of  it  was  conclusive  on  that  point,  in  absence  of  fraud ;  Johannessen 
y.  United  States,  225  U.  S.  239,  66  L.  Ed.  1070,  32  Sup.  Ct.  613,  certificate 
of  citizenship  procured  .by  perjury  as  to  length  of  residence  may  be  can- 
celed at  suit  of  United  States  district  attorney ;  Stutsman  v.  Olinda  Ijand 
Co.,  231  Fed.  527,  where  State  has  power  to  allot  nonmineral  lands  for 
school  lands,  decision  as  to  character  of  lands  is  not  void  for  gross  fraud ; 
New  York  Life  Ins.  Co.  v.  Dunlevy,  214  Fed.  8,  130  C.  C.  A.  473,  service 
of  summons  prescribing  return  within  eight  days  when  party  was  entitled 
to  ten  does  not  confer  jurisdiction ;  Bruce  v.  United  States,  202  Fed.  104, 
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120  C.  C.  A.  370,  regulation  of  Postmaster-general  prohibiting  sending 
through  mails  of  medicine  containing  morphine  is  void;  Southern  Devel- 
opment Co.  V.  Endersen,  200  Fed.  277,  in  act  of  Congress  permitting 
Nevada  to  set  aside  nonmineral  land  for  school  purposes,  decision  of 
Land  Department  as  to  nonmineral  character  of  land  may  not  be  attacked 
collaterally  by  showing  lands  were  in  fact  mineral ;  In  re  Casey,  195  Fed. 
328,  order  of  bankruptcy  court  extending  time  for  bankrupt  to  file  appli- 
cation for  discharge  will  not  be  disturbed  for  mere  weakness  of  evidence 
of  excuse  for  delay;  Brown  v.  Foster,  194  Fed.  867,  116  C.  C.  A.  1.  act 
of  Commissioner  of  Internal  Revenue  in  requiring  new  warehbuse  bond 
will  not  be  disturbed  when  former  sureties  desired  release  and  other  cir- 
cumstances were  suspicious;  Emmons  v.  United  States,  175  Fed.  516,  in 
action  to  recover  moneys  advanced  by  entryman  under  "Timber  and 
Stone  Act,"  answer  which  states  applications  were  fraudulent  is  good  de- 
fense; United  States  v.  Bradford,  148  Fed.  428,  not  collateral  attack  to 
allege  in  criminal  prosecution  that  judgment  of  State  court  appointing 
administrator  was  without  jurisdiction,  and  collateral  attack  may  be  made 
in  criminal  prosecution  when  crime  committed  by  judicial  decree;  Cella 
Commission  Co.  v.  Bohlinger,  147  Fed.  422,  8  L.  R.  A.  (N.  S.)  537,  78 
C.  C;  A.' 467,  State  law  authorizing  personal  judgment  against  any  for- 
eign corporation  upon  service  of  summons  upon  State  auditor  unconsti- 
tutional; Johnson  v.  Hunter,  147  Fed.  135,  77  C.  C.  A.  359,  order  for 
publication  of  summons  in  suit  to  enforce  levee  district  taxes  must  show 
facts  making  publication  proper;  Flannigan  v.  Chapman  etc.  Land  Co., 
144  Fed.  372,  75  C.  C.  A.  310,  where  some  particular  fact  must  be  estab- 
lished at  trial  in  order  to  support  judgment,  erroneous  determination 
thereof  mere  error,  not  jurisdictional  defect;  Johnson  v.  Hunter.  127 
Fed.  226,  holding  where  decree  for  sale  of  land  belonging  to  nonresident 
for  nonpayment  of  taxes  recited  that  defendants  had  been  summoned  by 
publication,  it  cannot  be  collaterally  attacked  on  ground  of  lack  of  evi- 
dence of  publication ;  Eltonhead  v.  Allen,  119  Fed.  127,  55  C.  C.  A.  671, 
holding  where  State  court  is  authorized  to  issue  attachment  of  land  on 
filing  of  affidavit,  but  affidavit  is  not  required  to  be  recorded,  it  is  con- 
clusively presumed  that  affidavit  made  as  required,  though  record  silent 
as  to  it ;  King  v.  McAndrews,  111  Fed.  864,  50  C.  C.  A.  29,  holding  land 
patent  is  impervious  to  collateral  attack;  Phoenix  etc.  R.  Co.  v.  Arizona 
Eastern  R.  Co.,  9  Ariz.  440,  84  Pac.  1099,  pending  decision  of  Secretary 
of  Interior  as  to  which  railroad  company  is  entitled  to  right  of  way, 
State  court  has  no  jurisdiction  in  premises ;  Lane  v.  Watts,  41  App.  D.  C. 
154,  finding  of  General  Land  Office  as  to  nonmineral  character  of  lands 
subsequently  granted  cannot  be  reviewed  by  them;  McKenzie  v.  Fisher, 
40  App.  D.  C.  79,  determination  of  Secretary  of  Interior  that  patented 
lands  were  in  fact  outside  of  patenable  areas  is  not  reviewable  by  court ; 
Richmond  etc.  R.  R.  Co.  v.  Gorman,  7  App.  D.  C.  108,  in  suit  for  injuries 
resulting  in  death,  settlement  with  administrator  appointed  by  State 
under  mistake  that  decedent  was  domiciled  there  cannot  be  collaterally 
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*^tacked ;  Lattig  v.  Scott,  17  Idaho,  531 ;  107  Pac.  58,  survey  and  grant 
^'  land  by  General  Land  Office  of  land  previously  granted  gives  no  right 
*)»«reto;  Ex  parte  Newcomb,  56  Wash.  400,  105  Pac.  1044,  errors  in 
^^i^g  jury  on  question  as  to  which  law  defendant  was  convicted  under 
*^iiot  be  reviewed  on  habeas  corpus ;  Evers  v.  Watson,  156  U.  S.  532, 
**Ed.  522,  15  Sup.  Ct.  432,  an  apparent  want  of  jurisdiction  on  face 
J'ecord  will  not  justify  collateral  attack  of  decree;  Weeks  v.  Bridgman, 
^^^  ^.  S.  547,  40  L.  Ed..  265.  16  Sup.  Ct.  74,  right  of  pre-emptor  was 
j?P«'ior  to  that  of  railroad ;  Pearsall  v.  Great   Northern  Ry.  Co.,  161 
^'  ^'  662,  40  L.  Ed.  843,  16  Sup.  Ct.  708,  upon  subject  of  corporate 
IT   c  ^  ^^^  vested  rights;   McCormick   Mach.   Co.  v.   Aultman,  169 
^'  ^'  ^09,  42  L.  Ed.  876,  18  Sup.  Ct.  444,  holding  patent  office,  by 
^74  7q*^'  ^^^*  jurisdiction ;  Brown  v.  Hitchcock,  173  U.  S.  478,  43  L.  Ed. 
^  Sup.  Ct.  487,  courts  should  be  resorted  to  only  when  title  has 
passed  from  the  government ;  United  States  v.  Conway,  175  U.  S.  68,  44 
L  Ed.  75,  20  Sup.  Ct.  16,  act  of  Congress  confirming  grant  is  not  subject 
to  judicial  review ;  Stimson  Land  Co.  v.  Rawson,  62  Fed.  429,  annulment 
of  land  entry  is  not  binding  on  courts ;  Pullman's  Palace-Car  Co.  v.  Wash- 
burn, 66  Fed.  794,  holding  judgment  could  not  be  collaterally  attacked 
for  want  of  proper  jurisdictional  allegations  in  petition  for  removal; 
Tnited  States  v.  Winona  etc.  R.  R.  Co.,  67  Fed.  957,  15  C.  C.  A.  06, 
patent  to  land  within  jurisdiction  of  Land  Department  cannot  be  col- 
laterally attacked;  State  Nat.  Bank  v.  Ellison,  75  Fed.  355,  order  in 
insolvency  proceedings  cannot  be  collaterally  attacked;  In  re  Anderson, 
94  Fed.  497,  marshal  attempting  to  execute  process  out  of  his  own  dis- 
trict is  a  trespasser ;  McCarter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  396.  400, 
417,  433,  75  Atl.  212,  214,  220,  226,  holding  fact  whether  certain  lands 
vere  natural  oyster-beds  within  statutory  prohibition  on  State  to  convey 
such  beds  was  quasi- jurisdictional  fact;  dissenting  opinion  in  Oregon 
Short  Line  R.  Co.  v.  Stalker,  14  Idaho,  396,  399,  94  Pac.  67,  68,  majority 
holding  that  act  of  Secretary  of  Interior  in  approving  maps  of  right  of 
way  applied  for  under  act  of  March  3,  1875,  is  final. 

Distinguished  in  Louisiana  v.  Garfield,  211  U.  S.  77,  53  L.  Ed.  97,  29 
Sup.  Ct.  31,  mistake  of  Secretary  of  Interior  that  lands  of  military 
reservation  of  Fort  Sabine,  when  abandoned,  lapsed  into  lands  granted 
in  1849  to  State  of  Louisiana  rendered  patent  void  on  face;  Nichols  y. 
Vaughan,  217  Mass.  551,  105  N.  E.  378,  although  State  court  has  no 
jorisdiction  over  person  unless  personally  served  with  process  in  State, 
yet  law  is  constitutional,  excepting  from  running  of  statute  of  limita- 
tions only  those  i>eriods  of  absence  during  which  debtor  is  domiciled 
in  foreign  State;  White  v.  Rio  (Srande  etc  Ry.  Co.,  25  Utah,  367,  71 
Pac.  601,  holding  where  District  Court  has  jurisdiction  of  subject  mat- 
ter, defendant  may  waive  right  to  have  action  tried  in  county  where 
cause  of  action  arose;  Amy  v.  Amy,  12  Utah,  320,  42  Pac.  1128,  recital 
in  decree  of  service  of  publication  is  conclusive;  Rogers  v.  Cady,  104 


147  U.  S.  165-177        NOTES  ON  U.  S.  REPORTS. 


266 


Cal.  292,  43  Am.  St.  Rep.  104,  38  Pac.  82,  foreclosure  proceeding  com- 
menced in  wrong  county  is  void. 

Secretary's  determination  tliat  railroad  Is  entitled  to  rlgbt  of  way  la 
final. 

Approved  in  Jamestown  &  Northern  R.  R.  Co.  v.  Jones,  177  U.  S. 
130,  44  L.  Ed.  700,  20  Sup.  Ct.  570,  holding  definite  location  of  right  of 
way  of  railroad  which  entitles  it  to  land  gr^nt  of  March  3,  1875,  is 
made  by  actual  construction  of  road  though  no  profile  map  filed;  Lona- 
baugh  v.  United  States,  179  Fed.  480,  103  C.  C.  A.  56,  when  patent  is 
executed  and  recorded  at  Washington,  title  passes;  United  States  v. 
Whitney,  176  Fed.  594,  holding  under  act  for  patenting  of  reservoir 
sites,  title  vested  in  applicant  on  approval  of  maps  by  Secretaiy  of 
Interior;  Oregon  Trunk  Line  v.  Deschutes  R.  Co.,  172  Fed.  740,  hold- 
ing that  as  between  two  claimants,  railroad  companies,  under  act  of 
March  3,  1875,  that  which  first  had  maps  approved  by  Secretary  of 
Interior  has  title;  Wallula  Pac.  Ry.  Co.  v.  Portland  &  S.  Ry.  Co.,  154 
Fed.  903,  when  railroad  corporation  has  complied  with  all  requirements 
of  act  of  March  3,  1875,  legal  title  to  land  would  probably  be  consid- 
ered as  vesting  in  it  in  spite  of  failure  of  Secretary  of  Interior  to 
approve  grant;  Boynton  v.  Haggart,  120  Fed.  829,  57  C.  C.  A.  301,  hold- 
ing patent  by  Arkansas  to  swamp-lands  cannot  be  collaterally  attacked; 
Emblen  v.  Lincoln  Land  Co.,  102  Fed.  563,  42  C.  C.  A.  499,  holding 
Secretary  of  Interior  cannot  annul  decision  of  predecessor  which  deter- 
mines rights  of  parties  to  contest  for  entry  of  public  lands;  Phoenix 
etc.  R.  Co.  V.  Arizona  Eastern  R.  Co.,  9  Ariz.  441,  84  Pac.  1100,  in  case 
of  contesting  applicants  for  right  of  way.  Secretary  of  Interior  has 
duty  to  decide  respective  rights  of  parties;  Colorado  Fuel  &  Iron  Co. 
V.  State  Board  of  Land  Commrs.,  14  Colo.  App.  103,  60  Pac.  374,  hold- 
ing State  land  board  cannot  rescind  lease  of  lands  made  by  purchaser 
where  nothing  remained  to  be  done  except  formal  execution  of  lease; 
United  States  v.  Lane,  43  App.  D.  C.  421,  determination  by  Secretary 
of  Interior  as  to  who  were  heirs  of  holder  of  trust  patents  cannot  be 
reopened  on  ground  of  newly  discovered  evidence;  Lane  v.  Watts,  41 
App.  D.  C.  149,  injunction  lies  against  Secretary  of  Interior  to  prevent 
him  from  entering  upon  former  public  lands  granted  according  to  law 
in  spite  of  irregularities;  United  States  v.  Carter,  21  D.  C.  591,  Com- 
missioner of  General  Land  Office  has  no  power  to  reopen  controversy 
as  to  land  to  which  patent  has  been  issued;  Oregon  Short  Line  R.  Co. 
V.  Stalker,  14  Idaho,  387,  94  Pac.  64,  under  act  of  March  3,  1875,  title 
to  right  of  way  vests  on  approval  cTf  maps  by  Secretary  of  Interior, 
relating  back  to  filing  of  maps,  and  long  delay  in  making  notation  on 
plats  of  land  office  is  immaterial;  Rio  Grande  Western  Ry.  Co.  v. 
Stringham,  38  Utah,  120,  110  Pac.  871,  in  suit  by  railroad  company 
granted  right  of  way  by  Secretary  of  Interior  under  act  of  March  3, 
1875,  the  correctness  of  latter's  decision  cannot  be  questioned;  Spokane 
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«t«.  Ry.  Co.  v.Washm^on  etc.  Ry.  Co.,  49  Wash.  286,  95  Pac.  65,  fail- 
^^  of  railroad  to  construct  certain  length  of  lines  within  time  pre- 
scribed by  grant  of  right  of  way  does  not  give  third  parties  any  rights; 
^«%  V.  Naphtaly,  73  Fed.  123,  19  C.  C.  A.  392,  and  Hoover  v.  Mc- 
^«8ney,  81  Fed.  483,  484,  both  enjoining  ultra  vires  act  of  Postmaster- 
^^«nil;  Emblen  v.  Lincoln  Land  Co.,  94  Fed.  714,  Secretary  of  Inte- 
^^i  cannot  annul  decision  of  predecessor;  Spokane  Falls  etc.  Ry.  Co. 
'•  ^iegler,  64  Fed.  960,  12  C.  C.  A.  488,  and  Chicago  etc.  Ry.  Co.  v.  Van 
^We,  52  Kan.  672,  673,  33  Pac.  475,  grant  took  effect  on  approval  of 
location  of  road;  Miller  v.  Donahue,  96  Wis.  507,  71  N.  W.  903,  mis- 
take in  fact  in  making  entry  could  not  be  shown;  Curtner  v.  United 
States,  149  U.  S.  676,  37  L.  Ed.  895,  13  Sup.  Ct.  990,  arguendo. 

Distinguished  in  Love  v.  Flahive,  205  U.  S.  198,  51  L.  Ed.  770,  27 
Sop.  Ct.  486^  Secretary  of  Interior's  determination  that  plaintiff  may 
enter  npou  patentable  land  is  not  conclusive  of  title  in  view  of  subse- 
quent abandonment  by  plaintiff;  Kirwan  v.  Murphy,  189  U.  S.  56,  47 
L  Ed.  706,  23  Sup.  Ct.  604,  denying  equitable  relief  against  threatened 
survey  under  direction  of  Land  Department  of  lands  to  which  complain- 
ant claims  title,  but  which  department  claims  are  unsurveyed  lands; 
United  States  v.  Chicago  etc.  Ry.  Co.,  207  Fed.  175,  under  act  of  March 
3,  1875,  mere  filing  of  articles  of  incorporation  by  railroad  company 
seeking  to  obtain  right  of  way  prior  to  withdrawal  of  disputed  land 
from  operation  of  act  was  not  sufficient  to  vest  right  of  way  if  subse- 
quently perfected;  Warner  Valley  Stock  Co.  v.  Smith,  9  App.  D.  C. 
206,  final  act  under  act  of  Congress  of  March  12,  1860,  necessary  to 
convey  title  to  land  was  issue  of  patent;  Lochren  v.  United  States,  6 
^pp.  D.  C.  507,  508,  mandamus  will  not  lie  to  compel  conmiissioner  to 
vacate  order  reducing  pension;  Forman  v.  Healey,  19  N.  D.  126,  121 
^.  W.  1126,  decision  by  Secretary  of  Interior  as  to  which  of  two  en- 
trants on  patentable  land  is  entitled  to  priority  may  be  reversed  by 
liiiD  on  subsequent  hearing  on  production  of  further  evidence ;  Beley  v. 
^>htaly,  169  U.  S.  364,  42  L.  Ed.  779.  18  Sup.  Ct.  358,  upholding  ac- 
tion of  secretary  in  rejecting  patent,  granting  a  new  hearing,  and  issu- 
ing another  patent ;  Michigan  Land  etc.  Co.  v.  Rust,  68  Fed.  167,  Secre- 
tary of  Interior,  before  issuance  of  patent,  could  correct  mistake  in 
designation  of  lands. 

Ii7  V,  S.  177>189,  37  I..  Ed.  128,  13  Sup.  Ot.  276,  MTLES  ▼.  C0NNECTI0X7T 
MUT.  UFE  IKS.  OO. 

If  insured  fails  to  pay  premiums  and  takes  paid-up  policy,  tbere  can  be 
no  recovery  on  original. 

Approved  in  Leonhard  v.  Provident  Savings  Life  Assur.  Soc,  130 

Fed.  290,  64  C.  C.  A.  533,  plaintiffs  husband  surrendered  life  policy, 

payable  to  her,  receiving  different  policy  held,  upon  plaintiff's  denying 

husband's  agency,  defendant  not  estopped  from  claiming  forfeiture  of 

surrendered  policy,  without  required  notice  of  premiums  due;  Weather- 
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bee  V.  New  York  Life  Ins.  Co.,  182  Mass.  344,  65  N.  E.  383,  holding 
where  husband,  without  wife's  knowledge,  surrendered  her  "nonforfeit- 
ure" policy  for  new  policy,  payable  to  his  legal  representatives,  she 
could  not  recover  face  value  of  original  policy  where  it  had  been  for- 
feited for  nonpayment  of  premiums;  Smith  v.  New  England  etc.  Ins. 
Co.,  63  Fed,  772,  11  C.  C.  A.  411,  in  discussing  as  to  what  acts  excuse 
punctuality  in  paying  premiums;  Mutual  Ben.  Life  Ins.  Co.  v.  Dunn, 
106  Ky.  594,  51  S.  W.  22,  holding  beneficiary  not  estopped  by  act  of 
insured,  her  husband,  in  changing  terms  of  policy,  there  being  no  alle- 
gation that  insured  was  actin^;  as  her  agent. 


147  U.  S.  190-209,  37  L.  Ed.  132,  13  Sup.  Ct.  293,  ILUNOIS  CENT.  B.  E. 
CO.  ▼.  DECATUB. 

Distinction  between  general  and  special  taxes  stated. 
Approved  in  Washington  Ry.  &  E.  Co.  v.  Newman,  41  App.  D.  C.  446, 
it  is  within  power  of  Congress  to  direct  that  whole  or  part  of  expense 
of  building  bridge  and  extending  street  be  borne  by  benefited  land  own- 
ers; Munn  V.  Board  of  Supervisors,  161  Iowa,  37,  141  N.  W.  715,  pro- 
vision of  Constitution  forbidding  taxation  without  representation  does 
not  apply  to  benefit  assessments  apportioned  by  board  of  supervisors 
elected  by  county  and  not  by  district;  City  of  Shreveport  v.  Kansas 
City  etc.  Ry.  Co.,  125  La.  586,  51  South.  652,  city  may  tax  railroad  for 
its  proportion  according  to  benefits  of  street  paving  determined  without 
notice;  Northern  Pac.  Ry.  Co.  v.  Richland  County,  28  N.  D.  187,  Ann. 
Cas.  1916E,  574,  L.  R.  A.  1915A,  129,  148  N.  W.  549,  railroad  ri-hts  of 
way  may  be  assessed  for  benefits  conferred  by  improvement  of  local 
drains ;  Town  of  Tarboro  v.  Staton,  156  N.  C.  517,  72  S.  E.  582,  authority 
delegated^by  legislature  to  municipal  boards  to  assess  property  for  street 
improvement  in  proportion  to  benefits  will  ^ot  be  disturbed  except  for 
gross  abuse;  Jones  v.  Holzapfel,  11  Okl.  419,  68  Pac.  515,  special  assess- 
ments may  be  made  to  construct  sewers;  Arnold  v.  Knoxville,  115  Tenn. 
215,  90  S.  W.  474,  upholding  special  assessments  for  municipal  im- 
provements; Chicago  etc.  Ry.  Co.  v.  City  of  Milwaukee,  148  Wis.  44, 
133  N.  W.  1122,  railroad  company  may  be  assessed  on  theory  of  bene- 
fits for  improvement  of  street  on  which  it  abuts;  Warren  v.  Warren, 

148  111.  652,  36  N.  E.  614,  holding  special  tax  has  none  of  distinctive 
features  of  ordinary  annual  tax. 

Distinguished  in  City  of  Owensboro  v.  Sweeney,  129  Ky.  614,  130 
Am.  St.  Rep.  477,  18  L.  R.  A.  (N.  S.)  181,  111  S.  W.  366,  property  can- 
not be  assessed  on  benefit  theory  for  street  sprinkling;  Wheatland  v. 
City  of  Boston,  202  Mass.  261,  88  N.  E.  770,  special  assessment  is  tax 
within  meaning  of  law  of  Massachusetts,  providing  that  unpaid  taxes 
shall  be  liens. 

Railroad  exempted  from  taxation  is  not  exempted  from  special  street 
assessment. 
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approved  in  Louisville  etc.  R.  R.  Co.  v.  Barber  Asphalt  Pav.  Co.,  197 
^-  S.  435,  49  L.  Ed.  822.  25  Sup.  Ct.  466,  that  land  is  used  for  railroad 
'^©fit  of  way  does  not  exempt  it  from  special  assessment   for  pavinc: 
^yacent  street;  Board  of  Improvement  v.  Sisters  of  Mercy,  86  Ark. 
•^^  15  Ann.  Oas.  347,  109  S.  W.  1167,  provision  in  charter  of  corpora- 
tion  ejrempting  it  from  general  and  special  taxation  does  not  exempt 
^^  ^^om  assessment  for  local  improvements ;  Barfield  v.  Gleason,  11 1  Ky . 
^^?  63  S.   W.  968,  upholding  Ky.  Stats.,  §  2838,  providing  for  original 
WflstjTiction  of  streets  at  exclusive  cost  of  abutting  owners  according 
to  area;   Justice  v.  City  of  Asheville,  161  N.  C.  72,  76  S.  E.  827,  when 
cflarter    of  corporation  provides  exemption  from  all  taxation  save  such 
as  specially  benefits  it,  legislature  may  tax  it  for  construction  of  sewer; 
Caverly-Gould  Co.  v.  Village  of  Springfield,  83  Vt.  404,  76  Atl.  42,  town 
voting    to     exempt  manufacturing  corporations   from  taxation   for  ten 
years  «iici    not  exempt  them  from  assessments  for  local  improvements; 
Chicago    etc.  R.  R.  Co.  v.  Joliet,  153  111.  653,  39  N.  E.  1078,  and  Chicago 
etc.  Ry .    Co.  v.  Elmhurst,  165  111.  152,  46  N.  E.  438,  both  holding  rail- 
road rig-lit  of  way  subject  to  assessment  for  street  improvements ;  Kan- 
sas City     V.  Bacon,  147  Mo.  301,  48  S.  W.  872,  holding  constitutional 
provision    limiting  rate  of  taxation  not  applicable  to  local  assessments 
for  local    improvements;  Bauman  v.  Ross,  167  U.  S.  589,  42  L.  Ed.  288, 
17  Sup.    Ct.  982,  and  Rolph  v.  Fargo,  7  N.  D.  668,  42  L.  R.  A.  657,  76 
N.  W .   251.J  both  holding  it  competent  for  legislature  to  direct  that  ex- 
penses    of    street   improvement   shall   be   borne   by    abutting   property; 
Broad    Street  Church's  Appeal,  165  Pa.  St.  477,  30  Atl.  1008,  holding 
constitutional  provision  exempting  churches  from  taxation  not  appli- 
cable to    Special  taxes  for  local  improvements;  Ford  v.  Delta  etc.  Land 
Co.,  164:  XJ.  s.  670,  41  L.  Ed.  593,  17  Sup.  Ct.  233,  Illinois  etc.  R.  R.  Co. 
v.  Decatur,  154  111.  176,  38  N.  E.  627,  Philadelphia  v.   Union  Burial 
Ground    Soc,  178  Pa.  St.  538,  36  L.  R.  A.  264,  36  Atl.  172,  and  Yates 
v.  Milwaukee,  92  Wis.  358,  66  N.  W.  249,  all  holding  statutory  exemp- 
tion    roiu  taxation  does  not  exempt  from  special  taxes  for  local  pur- 
poses;    dissenting  opinion  in  Citzens'  Bank  v.  Parker,  192  U.  S.  87,  48 
■  ^57,  24  Sup.  Ct.  186,  majority  holding  charter  tax  exemption  in- 

ciu  Exemption  from  license  tax  on  occupation;  dissentin<r  opinion  in 

French   v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  351,  45  L.  Ed.  892,  21 
bup.  v-»t.    ^35^  majority  -upholding  apportionment  of  entire  cost  of  street 
paveiueut  upon  abutting  lots  according  to  their  frontage,  without  any 
preUminary  hearing  as  to  benefits  and  affirming  Barber  Asphalt  Paving 
Co.  ''^  French,  158  Mo.  543,  58  S.  W.  937;  dissenting  opinion  in  Chicago 
etc-  ^y-   \.  Ottumwa,  112  Iowa,  317,  83  N.  W.  1080,  majority  holding 
^^iOfc  1%73,  §  809,  does  not  authorize  city  to  levy  special  assessment  on 
^^9.y  right  of  way  to  pave  abutting  street. 

pi^tinguished  in  Norwood  v.  Baker,  172  U.  S.  278,  279,  43  L.  Ed.  447, 
jpSup.  Ct.  190,  191,  holding  exaction  from  owner  of  private  property 
pi  cost  of  public  improvement  in  substantial  excess  of  special  benefits 
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aceming  is,  as  to  sneh  excess,  takings  without  due  compensation ;  City 
of  Decatur  v.  Southern  Ry.  Co.,  183  Ala.  541,  48  L.  B.  A.  (N.  S.)  231, 
62  South.  859,  portion  of  railroad  right  of  way  cannot  be  sold  to  pay 
benefit  assessment  for  opening  street  where  right  of  way  was  in  fact 
injured;  Louisiana  etc.  Ry.  Co.  v.  Shaw,  121  La.  1002,  46  South.  996, 
exemption  from  taxation  of  railroads  to  be  thereafter  constructed 
provided  for  in  Constitution  of  Louisiana  includes  special  taxes  for 
benefits. 

Assessment  of  railroad  right  of  way  for  street  improvement.  Note, 
2  Ann.  Oas.  587. 

Exemption  from  taxation  as  including  exemption  from  assessment 
for  local  improvements.    Note,  15  Ann.  Oas.  350. 

Local  assessment  on  railroad  right  of  way.    Note,  28  Ii.  B.  A.  252. 

Local  assessments  on  property  exempt  from  general  tax.  Note,  35 
L.  B.  A.  40. 

Assessments  for  improvements  by  front-foot  rule.  Note,  28 
L.  R.  A.  (N.  S.)  1170. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  76. 

147  V,   S.   209>230,   37   !■.   Ed.    138,    13   Sup.   Ot.   283,   IXE   LA  VEBONS 
BEFBiaEBATING  BiAOH.  CO.  y.  FEATHESSTONE. 
Patents  are  incorporeal  personal  property  •  passing  to  executor  or  ad- 
ministrator. 

Approved  in  Fruit-Cleaning  Co.  v.  Fresno  Home  Packing  Co.,  94  Fed. 
848,  following  rule;  Consolidated  Rubber  Tire  Co.  v.  B.  F.  Goodrich 
Co.,  195  Fed.  766,  assignment  of  right  to  patent  pending  application 
vests  title  in  assignee  on  issuance  in  name  of  assignor;  McDuifee  v. 
Hestonville  etc.  Ry.  Co.,  162  Fed.  38,  89  C.  C.  A.  76,  specific  performance 
will  not  be  granted  against  trustee  of  patent  of  contract  to  convey  in- 
terest in  patent  in  violation  of  trust ;  Winkler  v.  Studebaker  Bros.  Mfg. 
Co.,  105  Fed.  190,  holding  where  part  owner  of  patent  died  intestate 
and  estate  administered  without  disposition  of  interest  in  patent,  title 
acquired  thereto  by  assignment  from  next  of  kin  is  sufficient  to  support 
infringement  suit;  Fresno  Home-Packing  Co.  v.  Fruit  Cleaning  Co.,  101 
Fed.  823,  42  C.  C.  A.  43,  holding  on  compliance  with  Rev.  Stats.,  §  4895, 
patent  issued  to  partnership  as  assignee  of  inventor's  inchoate  right  is 
valid,  though  partnership  is  purely  artificial  and  does  not  contain  name 
of  any  partner;  Whitcomb  v.  Whitcomb,  85  Vt.  79,  Ann.  Oas.  1913E, 
1015,  81  Atl.  98,  parol  contract  for  assignment  of  patent  will  be  speci- 
fically enforced. 

Distinguished  in  Gould  v.  Gunn,  161  Iowa,  165,  140  N.  W.  384,  con- 
tract between  husband  and  wife,  giving  real  and  personal  property  to 
wife,  which  adds  that  husband  will  make  allowance  to  children  from 
revenue  secured  from  patents,  does  not  pass  latter. 

Patent  rights  as  property.    Note,  17  Ann.  Gas.  391. 
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Grant  to  "patented,  'his  hdxf  or  MStgna***  U  yalid,  thoagb  made  after 
patentee's  deatli. 

Approved  in  Van  Sice  v.  Ibex  Mining  Co.,  173  Fed.  898,  97  CCA. 
587,  patent  to  mining  claim,  since  assigned,  may  be  issued  to  assignee 
in  name  of  original  locator. 

Effect  of  generality  of  title  on  right  to  patent.    Note,  20  E.  R.  0. 
197. 

Patent  la  not  avoided   by  alteration  of  HVUcatton  after  i^n^licant'a 
death,  ir  clalsia  are  not  amplified. 

Approved  in  Gear  v.  Fairmount  Electric  A  Mfg.  Co.,  231  Fed.  731, 
fact  that   various  claims  in  application  for  patent  amount  to  but  one 
claim  is   immaterial;  Mine  &  Smelter  Supply  Co.  v.  Braeckel  Concen- 
trator Co.,  197  Fed.  902^  904,  amendment  to  application  for  patent  for 
ore  concentrator  which  is  explanatory  and  states  nothing  not  within  origi- 
nal need  not  be  verified;  In  re  Maltullath,  38  App.  D.  C  511,  amend- 
ment to   application  for  patent  made  by  administratrix  and  widow  of 
deceased  applicant  which  makes  merely  formal  changes  is  permissible; 
Le  Bron  v.  Nix,  38  App.  D.  C  496,  attorney  of  record  of  applicant  for 
patent   -who  has  filed  written  power  of  attorney  may  petition  for  re- 
newal   of   forfeited  patent;  Phillips  v.  Sensenich,  31  App.  D.  C  164, 
amendment  to  application  for  patent  of  self-oiled  wheel  which  does  not 
state  niaterial  changes  need  not  be  verified;  De  La  Vergne  Bottle  etc. 
Co.  V.  Valentine  Blatz  Brewing  Co.,  66  Fed.  772,  14  C  C  A.  77,  hold- 
^S  enlargement  of  claim  without  new  oath  renders  patent   invalid; 
Michig^j^   Cent.  R.  R.  v.  Consolidated  Car-Heating  Co.,  67  Fed.  127,  14 
'  ^-  A.   232,  holding  right  to  amend  specifications  during  pendency  of 
application  in  patent  office  is  limited  to  insertion  of  additional  mat- 
^"icH  is  within  scope  of  original  application;  Erie  Rubber  Co.  v. 
^^^fic^n  etc.  Tire  Co.,  70  Fed.  62,  holding  claim  of  patent  must  be 
net^^  within  limitation  imposed  by  patent  office  and  accepted  by 

y  'v'^'^STiished  in  Steward  v.  American  Lava  Co.,  215  U.  S.  168,  54 
1  "  •  ^44,  30  Sup.  Ct.  46,  holding  patent  for  tip  for  acetelyne  gas- 
.,  fl*"^  "^a8  voi^  because  the  theory  and  method  were  introduced  for 
g  .  ^^  time  in  the  amended  specifications;  Ney  Mfg.  Co.  v.  G.  A. 
s.  .^*^*^d  Co., '211  Fed.  472,  amendment  to  application  for  patent  con- 
^    ^^€w  features  and  not  verified  anew  is  void, 

^^^ts  of  licensee  as  to  royalties  where  patent  is  invalid.    Note,  20 
^*   &,  C.  770. 


^^'^        '    ^-  280-238,  37  L.  Bd.  145,  13  Sup.  Ot.  318,  BUTLIFf  ▼.  LAKE  CO. 


^^^^ty  la  not  estopped  to  show  bonds  in  excess  of  statutory  maximum, 
'WW'^  Records  ahould  show  debt. 
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Approved  in  Waite  v.  Santa  Cruz,  184  U.  S.  319,  46  L.  Ed.  564,  22 
Sup.  Ct.  333,  holding  recitals  in  refunding  bonds  that  they  are  issued 
for  authorized  purpose  and  that  all  legal  requisites  have  been  com- 
plied with,  estop  city  from  denying  validity  of  refunded  debt;  St. 
Lawrence  Tp.  v.  Furman,  171  Fed.  401,  17  Ann.  Cas.  1244,  96  C.  C.  A. 
356,  recitals  in  bonds  that  amount  thereof  is  within  constitutional  pro- 
vision as  to  proportion  between  indebtedness  and  assessed  valuation  do 
not  estop  municipality  to  show  records  are  otherwise;  Santa  Cruz  v. 
Waite,  98  Fed.  391,  393,  39  C.  C.  A.  106,  holding  recitals  in  bonds 
issued  under  Cal.  Stats.  1893,  p.  59,  authorizing  cities  to  issue  refund- 
ing bonds,  do  not  estop  city  from  proving  invalidity  of  refunded  bonds; 
Municipal  Trust  Co.  v.  Johnson  City,  116  Fed.  469,  53  C.  C.  A.  178, 
holding  recitals  in  railroad  aid  bonds  issued  under  Shan.  Code  Tenn., 
§§  1558-1573,  of  issuance  under  such  statute  and  of  compliance  with 
its  requirements,  estop  city  from  denying  that  aided  railroad  was 
domestic  corporation;  Burlington  Sav.  Bank  v.  Clinton,  111  Fed.  444, 
holding  where  issue  of  bonds  under  Acts  23  Gen.  Assem.  Iowa,  c.  14, 
§  6,  which  were  all  sold  to  same  purchaser,  exceeds  debt  limit,  pur- 
chaser is  chargeable  with  notice  of  such  fact;  Geer  v.  School  Dist.  No. 
1,  97  Fed.  734,  38  C.  C.  A.  392,  holding  general  recital  of  compliance 
with  all  requirements  of  law  does  not  estop  city  from  showing  that 
legal  limit  exceeded  where  statute  did  not  authorize  officers  to  deter- 
mine whether  limit  exceeded;  Board  of  Commrs.  of  Lake  County  v. 
Sutliff,  97  Fed.  278,  38  C.  C.  A.  167,  holding  where  Colo.  Laws  1877, 
p.  218  et  seq.,  authorized  issuance  of  county  bonds  and  required  keep- 
ing of  book  showing  financial  condition  of  county,  and  no  such  book 
kept,  bonds  reciting  compliance  with  statute  estop  county  from  show- 
ing that  debt  limit  exceeded;  Town  of  Aurora  v.  Hayden,  23  Colo.  App. 
14,  126  Pac.  1113,  payment  of  interest  on  municipal  bonds  issued  under 
ordinance  void  for  want  of  publication  does  not  estop  municipality  to 
set  up  invalidity;  Kelly  v.  Cole,  63  Kan.  393,  65  Pac.  675,  holding  un- 
earned interest  coupons  attached  to  municipal  bonds  cannot  be  included 
in  amount  for  which  refunding  bonds  may  be  issued  under  Laws  1901, 
c.  288,  §  1 ;  State  v.  Wichita  Co.,  62  Kan.  500,  64  Pac.  47,  holding  re- 
citals in  refunding  bonds  of  compliance  with  statute  authorizing  their 
issuance  and  that  debt  refunded  is  county  bonds  actually  outstanding, 
estop  county  from  denying  that  debt  refunded  was  bonded  indebted- 
ness Or  that  bonds  have  been  outstanding;  Brown  v.  City  of  Newbury- 
port,  209  Mass.  267,  Ann.  Cas.  1912B,  495,  95  N.  E.  508,  note  for  loan 
to  city  continuing  order  of  city  council  authorizing  such  notes  when 
approved  by  finance  committee  and  order  of  finance  committee  delegat- 
ing such  authority  to  mayor  and  approval  by  mayor  "for  the  committee 
on  finance,'*  is  invalid  on  its  face;  Corbet  v.  Rocksbury,  94  Min.  402, 
103  N.  W.  14,  bond  in  hands  of  bona  fide  holder  in  excess  of  township's 
bond  limit  as  shown  by  assessment-roll  void,  notwithstanding  recitals 
of   compliance   with   law   and   payment   of   interest   thereon;    City    of 
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Guthrie  v.  New  Vienna  Bank,  4  Okl.  212,  216,  38  Pac.  10,  11,  and 
Martin  v.  Territory,  5  Okl.  194,  48  Pac.  108,  both  holding  statute  for- 
bidding municipalities  in  territories  from  contracting  debts  in  excess  of 
four  per  cent  of  their  taxable  property,  applies  also  to  municipal  debts 
created  by  the  legislature;  National  Life  Ins.  Co.  v.  Mead,  13  S.  D.  46, 
47,  49,  78  Am.  St.  Rep.  880,  881,  882,  82  N.  W.  79,  80,  holding  certifi- 
cates signed  by  mayor,  auditor  and  city  attorney,  stating  steps  taken 
preliminary  to  issuance  of  bonds,  and  as  to  financial  condition  of  city, 
and  used  b}'^  person   negotiating  bonds,   inadmissible   to   predicate   es- 
toppel against   city's   asserting  that  bonds   exceeded  debt   limit;   dis- 
senting opinion   in   Pierre  v.   Dunscomb,   106  Fed.   620,  45   C.   C.   A. 
499,  majority  holding  certificate  on  face  of  municipal  bonds  that  they 
have  bcf-n  issued  pursuant  to  legislative  authority  to  refund  indebted- 
ness, estops  city  from  denying  validity  of  refunded  debt;  Hedges  y. 
Dixon  Co.,  150  U.  S.  187,  37  L.  Ed.  1047,  14  Sup.  Ct.  73,  Francis  v. 
Howard  Co.,  54  Fed.  488,  4  C.  C.  A.  460,  Coffin  v.  Board  of  Commrs.  ef 
Kearney  County,  57  Fed.  143,  6  C.  C.  A.  288,  National  Life  Ins.  Co.  v. 
Board  of  Education,  62  Fed.  789,  790,  10  C.  C.  A.  637,  Prickett  v.  Mar- 
ccline,  65  Fed.  474,  and  Springfield  Safe  Deposit  etc.  Co.  v.  Attica,  85 
Fed.  389,  29  C.  C.  A.  214,  all  presenting  the  same  question;  National 
Bank  v.  Town  of  Granada,  54  Fed.  106,  4  C.  C.  A.  212,  where  recital  in 
Donds  that  they  were  issued  under  ordinance  was  held  not  to  estop  city 
'rom  showing  ordinance  was  void;  Rathbone  v.  Board  of  Commrs.  of 
Kiowa  County,  73  Fed.  399,  holding  purchaser  of  municipal  bonds  is 
bound  to  take  notice  of  provisions  of  statute  under  which  bonds  were 
issued;  Morton  v.  Carlin,  51  Neb.  213,  70  N.  W.  970,  holding  all  pur- 
^wasers  of  municipal  bonds  must  take  risk  of  official  character  of  those. 
^^^0  execute  them;  Johnson  Citv  v.  Charleston  etc.  R.  R.  Co.,  100  Tenn. 
.  *';  44  S.  W.  672,  holding  where  city  is  authorized  to  issue  bonds  only 
.  *'"  of  resident  corporations,  and  bonds  recite  they  were  issued  in 
of  company  incorporated  under  general  laws  of  State,  city  is  not 
I^Ppe^  from  showing  company  is  foreign  corporation;  State  v.  Com- 
J*'A  40   s.  C.  30,  18  S.  E.  186,  and  Cleveland  v.  Spartanburg,  54  S.  C. 


88^ 


•^  '  S.  E.  873,  incidentally,  as  to  manner  of  determining  whether 
p  '^Hs  been   an  excessive   issue  of  bonds;   Rathbone   v.  Board   of 

n^-^^^T^-'  ^^  ^^^'  ^^^»  27  C.  C.  A.  477,  arguendo. 

^(._^5j'^^guished  in  Hamilton  County  v.  Montpelier  Sav.  Bank  etc.  Co., 

^«    ^^<1.  27,  84  C.  C.  A.  523,  where  county  officials,  authorized  by  vote 

..^^^ors,  issued  bonds  as  compromise  substitute  for  bonds  of  contested 

^^^,  they  are  estopped  to  set  up  this  invalidity,  even  on  constitu- 

T5a  "t*  Srrounds  against  bona  fide  purchasers;  Piatt  v.  Hitchcock  County, 

.  ^^^.  932,  71  C.  C.  A.  649,  where  county  commissioners  had  authority 

to     sue  precinct  bonds  to  certain  percentage  of  last  assessment,  issuance 

A^  ^^sessment  made  but  before  time  within  which  it  could  be  modified 

^*  ^   Assessment  for  preceding  year  the  prevailing  assessment;  Indo- 

XVI— 18 
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pendent  School  Dist.  v.  Rew,  111  Fed.  9,  56  L.  R.  A.  364,  49  C.  C.  A.  198, 
holding  recitals  on  face  of  municipal  bonds  that  they  have  been  issued 
pursuant  to  legislative  authority  estop  municipality  from  setting  up  that 
debt  limit  exceeded;  Lake  County  v.  Linn,  29  Colo.  454,  455,  68  Pac.  841, 
holding  county  records  respecting  county  indebtedness  inadmissible  to 
show  that  legal  debt  limit  exceeded ;  Gunnison  Co.  Commrs.  v.  Rollins,  173 
U.  S.  271,  43  L.  Ed.  697.  19  Sup.  Ct.  396  (reversing  80  Fed.  697,  698,  26 
C.  C.  A.  91),  where  bonds  recited  issue  did  not  exceed  constitutional  limit, 
and  did  not  show  on  face  amount  of  issue ;  Risley  v.  Howell,  64  Fed.  459, 
12  C.  C.  A.  218,  where  question  was  as  to  regularity  in  exercise  of  an  exist- 
ing power;  Dudley  V.  Board  of  Commrs.  of  Lake  County,  80  Fed.  676,  679, 
26  C.  C.  A.  82,  holding  county  estopped  from  showing  its  legal  indebtedness 
had  been  exceeded  by  the  issuance  of  bonds,  when  its  officers  had  failed  to 
make  prescribed  statement  as  to  indebtedness  of  county;  Chilton  v.  Grat- 
ton,  82  Fed.  879,  where,  under  facts,  it  was  held  bonds  were  not  issued  in 
excess  of  statutory  maximum;  Waite  v.  Santa  Cruz,  89  Fed.  636,  hold- 
ing, when  municipal  bonds  recite  facts  which,  if  true,  show  that  they 
were  issued  upon  conditions  and  for  a  purpose  authorized  by  law.  bona 
fide  purchasers,  without  notice  of  infirmities,  may  rely  on  recitals;  Flagg 
V.  School  Dist.,  4  N.  D.  46,  25  L.  R.  A.  370,  58  N.  W.  504,  holding  pur- 
il  chasers  of  bonds  excused  from  examining  records  where  law  authorized 

certain  officials  to  certify  as  to  contents  thereof;  dissenting  opinion  in 
Santa  Cruz  v.  Waite,  98  Fed.  396,  397,  39  C.  C.  A.  106,  majority  holding 
recitals  in  bonds  issued  under  Cal.  Stats.  1893,  p.  59,  authorizing  cities  to 
issue  refunding  bonds,  do  not  estop  city  from  proving  invalidity  of  re- 
funded bonds. 

What   is   municipal   indebtedness    within   meaning  of  prohibitions 
against.    Note,  44  Am.  St.  Rep.  242. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am.  St. 
Rep.  836,  856. 

Recital  in  municipal  bond  that  debt  limit  has  not  been  exceeded  as 
affecting  validity  thereof  in  hands  of  purchaser.     Note,  17  Ann. 
i|  Cas.  1246. 

i  Estoppel  of  public  corporation  to  deny  validity  of  bonds.     Note, 

L.  R.  A.  1915A,  944,  945,  948,  977. 

;l 

^  Miscellaneous.     Cited  in  Farmers'  Loan  etc.  Co.  v.  Sioux  Falls,  131 

.-!f  Fed.  909,  as  to  the  proper  construction  to  be  placed  uiK>n  constitutional 

I  limitations;  Board  of  Commrs.  of  Lake  County  v.  Sutliff,  97  Fed.  272, 

38  C.  C.  A.  167,  reciting  history  of  litigation. 

! 

^  J  147  U.  S.  238-241,  37  L.  Ed.  150,  13  Snp.  Ot.  298,  KOHN  ▼.  McNULTA. 

Ooort  may  submit  issues  of  fact  to  Jury,  but  yerdict  la  merely  advlaory. 

Approved  in  Childs  v.  Missouri  etc.  Ry.  Co.,  221  Fed.  223,  136  C.  C.  A. 

629,  in  bill  to  remove  cloud  from  title,  even  where  defendant  is  in  posses- 
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jniy  would  be  merely  advisory;  Nashville  By.  etc.  Co.  v.  Bnnn,  168 
^^^  864,  886,  94  €.  C.  A.  274,  fact  that  court  could  have  ordered  issue 
^»8ed  by  iatervener  for  personal  injuries  in  foreclosure  suit  to  be  tried 
^y  jury  does  not  show  it  to  be  action  at  law  so  as  to  be  reviewable  on 
^«^t  of  error;  State  v.  Sunapee  Dam  Co.,  72  N.  H.  128,  55  Atl.  907,  chan- 
cellor has  discretion  how  he  will    inform  his  conscience — whether  by 
P^i^oal  hearing,  reference  to  a  master,  or  by  framing  issues  to  jury; 
^^^ry  V.  First  Nat.  Bank,  32  N.  D.  585,  156  N.  W.  109,  in  trial  to  re- 
*fl»d  eonveyanee  of  land,  court  may  disregard  special  verdict  of  jury 
^  io  imdoe  influence  when  it  appears  party  alleged  influenced,  ratified 
^'^^saction;  MUngham  v.  Hawk,  60  Fed.  496,  23  L.  B.  A.  519,  9  C.  C.  A. 
^Oi;  31  C.  C.  A.  282,  and  Flippin  v.  KimbaU,  87  Fed.  259,  both  holding 
^erdiet  of  jury  and  findings  in  chancery  merely  advisory;  Nesslcy  v, 
^^4  29  Or.  365,  45  Pac.  906,  holding  decree  must  be  baaed  on  judg- 
'nent  of  court,  not  on  judgment  of  jury. 

^^*^oad  is  not  guilty  of  negligence  in  reeelTlJig  eaca  differing  In  eon- 
•traction  tTom  its  own, 

Approved  in  Woods  v.  Northern  Pac.  Ry.  Co.,  36  Wash.  664,  79  Pac. 
311,  railroad  not  bound  to  inform  employee  of  difference  in  location  of 
hand-grab  on  foreign  freight-car  which  is  perfectly  obvious  to  him; 
Northern  Pac.  R.  R.  Co.  v.  Blake,  63  Fed.  47,  11  C.  C.  A.  93,  Peiree  v. 
Bane,  80  Fed.  990,  27  C.  C.  A.  361,  LouisviUe  etc.  Ry.  v.  Bates,  146 
Ind.570,  45  N.  E.  110,  Oglesby  v.  Missouri  Pac.  Ry.  Co.,  150  Mo.  215,  51 
S.  W.  774,  Chicago  etc.  R.  R.  Co.  v.  Curtis,  51  Neb.  462,  66  Am  St.  Rep. 
470,  71  X.  W.  48,  and  McDonald  v.  Norfolk  etc.  R.  Co.,  95  Va.  107,  27 
A-4t       ^^>  ^1  holding  servant  assumes  all  ordinary  risks  due  to  obvious 

'  ®'6nces  in  construction;  dissenting  opinion  in  Southern  Pac.  Co.  v. 

«nrke,  60  Fed.  718,  9  C.  C.  A.  229,  majority  holding  under  facts  question 

14  ?f^''^^»»ce  was  for  jury;  Grand  Trunk  Ry.  Co.  v.  Tennant.  66  Fed.  925, 

^'  ^-   A.  190,  arguendo. 

^y  of  railroads  to  furnish  improved  appliances.    Note,  65  Am.  St. 
».  742. 


^^^^^^oad  brakeman  Injured  by  bumper  differing  from  those  used,  but 
*•*  •crfeiYe,  cannot  recorer. 

Approved  in  Johnson  v.  Southern  Pac.  Co.,  117  Fed.  464,  54  C.  C.  A. 

508,  rea.ft^nning  rule;   Southern  Pac.   Co.  v.  Gloyd,  138  Fed.   390,  70 

C  tr.  -eV,  ^g^  brakeman,  under  circumstances  of  case,  assumed  risk  of  open 

culverts  ;   3^jjgy  ^   Louisville  etc.  R.  Co.,  133  Fed.  907,  66  C.  C.  A.  598, 

^^"^    o^^^**  assumed  risk  of  spring-rail  frog;  Britton  v.  Central  Union 

Tel.  Ck>.,  j^^i  Yed.  847,  65  C.  C.  A.  598,  telephone  pole  from  which  plain- 

t\tt  "^^5   removing  wires  and  by  the  falling  of  which  he  was  injured  is 

apfpl^^^ice  and  not  a  place  to  work  which  the  employer  was  bound  to 

TQsS^^  ^^e;  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  505,  512,  63  L.  R.  A. 

^)S>V«  ^^  C.  C.  A.  477,  holding  woman  injured  while  woridng  machine  which 
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she  had  tended  for  six  months  cannot  recover;  Kenney  v.  Meddaiigb,  118 
Fed.  212,  213,  214,  55  C.  C.  A.  115,  holding  locomotive  fireman  who  had 
been  on  road  for  long  time  assumed  risk  of  proximity  of  mail-crane  to 
track;  King  v.  Morgan,  109  Fed.  451,  48  C.  C.  A.  507,  holding  experi- 
enced man  using  iron  bar  for  tamping  dynamite  assumed  risks  of  em- 
ployment; Hodges  V.  Kimball,  104  Fed.  751,  753,  44  C.  C.  A.  193,  hold- 
ing where  brakeman  ordered  by  conductor  to  make  coupling  used  hands 
instead  of  stick  furnished  by  company,  latter  not  liable  for  his  death; 
I»uisvalle  &  N.  R.  Co.  v.  Miller,  104  Fed.  126,  43  C.  C.  A.  436,  holding 
railroad  liable  for  injuries  to  inexperienced  switchman  making  couplings 
^  where  danger  not  obvious  to  inexperienced  man  and  yardmaster  knew 
length  of  service  of  switchman;  Anderson  v.  Smith,  35  App.  D.  C.  96, 
where  laborer  employed  to  tear  down  structure  was  killed  in  removing 
heavy  door  without  block  and  tackle,  his  administratrix  could  not  re- 
cover; Trapis  v.  Kansas  City  Southern  Ry.  Co.,  121  La.  888,  46  South. 
910,  experienced  switchman  working  in  unlighted  switchyard  assumed 
risk  due  to  that  fact ;  Moffet  v.  Koch,  106  La.  379,  31  South.  44,  applying 
rule  where  carpenter  who  acted  as  foreman  hurt  while  hoisting  steel 
trusses  for  roof;  Lynch  v.  Saginaw  Valley  Traction  Co.,  153  Mich.  17.7, 
21  L.  R.  A.  (N.  S.)  774,  116  N.  W.  984,  in  action  by  lineman  for  injuries 
received  by  falling  of  decayed  trolley-pole,  it  is  good  defense  to  show 
that  plaintiff  knew  of  custom  to  leave  inspection  of  such  poles  to  linemen  ; 
Chandler  v.  St.  Louis  etc.  R.  Co.,  127  Mo.  App.  38,  106  S.  W.  554.  sec- 
tion-hand injured  by  riding  in  overloaded  handcar  cannot  recover  where 
condition  was  frequent  and  he  made  no  complaints;  Southern  Pac.  Co.  v. 
Scley,  152  U.  S.  155,  38  L.  Ed.  396,  14  Sup.  Ct.  533,  Anglin  v.  Texas  etc. 
Ry.  Co.,  60  Fed.  555,  9  C.  C.  A.  130,  Mississippi  River  Logging  Co.  v. 
Schneider,  74  Fed.  201,  20  C.  C.  A.  390,  Fenlon  v.  Duluth  etc.  Ry.  Co., 
108  Mich.  286,  66  N.  W.  51,  Chicago  etc.  R.  R.  Co.  v.  Curtis,  51  Neb.  468, 
66  Am.  St.  Rep.  467,  71  N.  W.  46,  Carolan  v.  Southern  Pac.  Co.,  S4  Fed. 
86,  and  Flippin  v.  Kimball,  87  Fed.  261,  31  C.  C.  A.  282,  all  holding 
employee  assumes  all  obvious  risks;  Baker  v.  Barber  Asphalt  Pav.  Co., 
92  Fed.  120,  holding  evidence  to  show- a  sen- ant  assumed  a  risk  may  be 
introduced  without  the  defense  having  been  specially  pleaded;  Detroit 
Crude  Oil  Co.  v.  Grable,  94  Fed.  71,  81,  36  C.  C.  A.  94,  where  engineer 
was  held  to  assume  risk  arising  from  a  patent  defect  in  construction  of 
engine;  Cassady  v.  Boston  etc.  R.  R.  Co.,  164  Mass.  170,  41  N.  E.  129, 
holding  employee  assumed  risk  arising  from  defective  construction  of 
car,  after  he  had  knowledge  of  such  construction;  Ellsbury  v.  New  York 
etc.  R.  R.  Co.,  172  Mass.  132,  70  Am.  St.  Rep.  249,  51  N.  E.  416,  holding 
company  not  liable  for  injury  to  brakeman  caused  by  latter  attempting 
to  couple  cars  having  different  kinds  of  drawbars;  McDonald  v.  Norfolk 
etc.  R.  Co.,  95  Va.  105,  27  S.  E.  821,  where  brakeman  was  held  to  have 
assumed  risk  incident  to  coupling  mismatched  couplers. 

Distinguished  in  Northern   Pac.  R.   Co.  v.   Tynan,  119   Fed.  292,   66 
C.  C.  A.  192,  holding  fact  that  brakeman  killed  while  attempting   to 
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M^  cars  on  sidetrack  on  curve  was  working  from  inside  of  curve  does 
^*  ^arrant  instruction  that  he  was  guilty  of  contributory  ne.2:lii?ence, 
•iere  evidence  showed  danger  not  greater  than  on  outside;  Swick  v. 
y^^fi  Portland  Cement  Co.,  147  Mich.  463,  111  N.  W.  113,  employee  in- 
jured by  being  caught  in  belt  not  guarded  as  required  by  law  may  recover 
*«^ongh  danger  was  apparent;  Lee  v.  St.  Louis  etc.  R.  R.  Co.,  112  Mo. 
^Pp.  395,  87  S.  W.  19,  railroad  liable  for  injury  to  section-hand  thrown 
Jt>i2}  /landear  by  sudden  locking  of  gearing  by  which  it  was  operated; 
^^fon  Short  Line  etc.  Ry.  Co.  v.  Tracy,  66  Fed.  933,  14  C.  C.  A.  199, 
^^ing   it  question  for  jury  to  determine  whether  servant  assumed  a 
*^  o£  injury  cai!ised  by  brush  overhanging  track  and  obscurini*  view ; 
j^oofler    V.  Delaware  etc.  Canal  Co.,  164  Pa.  St.  30,  30  Atl.  270,  where 
^«ct    in.  car  was  of  an  extraordinary  character. 

^^Q-bility  of  a  master  to  his  servant  for  injuries  resulting  from  de- 
fective machinery  and  appliances.    Note,  98  Am.  St.  Rep.  808. 

147  ir.    s.    242-247,  37  L.  Ed.  152,  13  Sup.  Ot.  244,  BEBNIEB  v.  BEBNIEB. 
^*^^^ot  must  be  glTen  to  all  provijilonB,  if  possible. 

Api^iro^'ed  in  Giles  v.  Dennison,  15  Okl.  63,  78  Pac.  177,  reaffinnini?  rule; 

Igleha.'rt;    ^^  Iglehart,  204  U.  S.  485,  51  L.  Ed.  579,  27  Sup.  Ct.  329,  section 

669  ox     Code  of  District  of  Columbia,  permitting  resident  cemetei*y  cor- 

poratiorxQ  to  hold  grants  in  trust  without  time  limitation,  is  not  con- 

troUe<i     \^y  section   1023,  prohibiting  restriction  of  power  of  alienation 

longor   tlian  life  and  twenty-one  years;  Van  Dyke  v.  Geary,  218  Fed.  127, 

wnero    Constitution  of  Arizona  provides  that  all  corporations  fumisliing 

watei-    f  Qj.  public  purposes  shall  be  subject  to  regulation  by  State  coii)ora- 

lon  Commission  and  statute  provides  said  commission  shall  also  regu- 

*  ^^tcr  rates  of  individimlly  owned  systems,  latter  provision  docs  not 
conflict    ^ith  former;  Ex  parte  Wong  You,  176  Fed.  940,  and  Ex  parte 

*  *<ilc,  176  Fed.  1102,  both  holding  under  act  providing  that  alien  un- 
^*l>r  metering  United  States  shall  be  deported  to  country  whence  he 

»    CThinaman  who  came  first  to  Canada  and  then  across  border  must 

^  ^^rK>Tted  to  China;  Parr  v.  United  States,  153  Fed.  470,  und<»r  12 

.  '    ^4:5,  although  after  allotment  to  Indian  of  lands  legal  title  re- 

"*      ^^    in  United  States  for  twenty-five  years,  man.  has  curtesy  in  de- 

cease^  \wif e's  property  so  held ;  Groff  v.  Miller,  20  App.  D.  C.  359,  appeal 

.        *^tistice's  Court  will  be  Hismissed  where  section  82  of  Code  of  Dis- 

^^  Columbia  prohibits  appeals  from  decision  of  Circuit  Courts  on 

ftPP^a.ls  from  Justices*  Courts,  and  section  226  provides  Court  of  Ap- 

P^   ^    ^lay  hear  appeal  from  Circuit  Court's  decision  on  appeal  from 

.^^^s*  Courts,  since  latter  provision  refers  to  cases  removed  first  by 

^^^^^ri;  Greenbush  Cemetery  Assn.  v.  Van  Natta,  49  Ind.  App.  199, 

^      ;  E.  902,  where  special  charter  of  cemetery  association  as  construed 

pTOVi^^g  sweeping  exemption  from  taxation — subsequent  law  exem]>ting 

s^^n  property  of  cemetery  associations  as  is  used  for  cemetery  purposes, 
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money  leaned  at  iirtereBt  by  association  is  exempt;  State  v.  Brodigan,  37 
Nev.  266y  141  Pac.  992,  where  statute  read,  '^for  each  judicial  district 
except  the  second  there  shall  be  two  judges  elected/'  and  subsequent  sec- 
tions show  that  there  should  be  two  judges  in  the  second  and  one  in  the 
others,  the  words  "one  judge  elected;  In  the  second  there  shall  be," 
will  be  supplied  after  "be" ;  State  v.  Earnhardt,  170  N.  C.  727,  86  S.  E. 
961,  where  one  statute  makes  it  misdemeanor  to  work  felons  without 
felon's  uniform  and  another  makes  it  duty  of  judge  to  prescribe  wearing 
of  such  uniform,  failure  of  latter  will  exonerate  chain  gang  superintend- 
ent for  failure  in  former  duty;  Bamett  v.  Way,  29  Okl.  790,  119  Pac 
422,  where  section  II  of  Curtis  Act  provides  allottees  of  Creek  Nation 
will  take  lands,  and  elsewhere  in  act  it  is  provided  that  lands  would  be 
allotted  only  on  ratification  of  then  pending  treaties,  section  2  will  be 
construed  to  refer  solely  to  use  and  occupation  of  said  lands;  Huston 
V.  Scott,  20  Okl.  151,  S5  L.  B.  A.  (N.  S.)  721,  94  Pac.  515,  section  2026 
of  Oklahoma  Laws  of  1893,  making  it  a  misdemeanor  to  buy  or  sell  real 
property  unless  grantor  has  been  in  possession  or  taken  rents  and  profits 
within  year,  is  not  repealed  by  General  Act  of  1897,  c.  8,  §§17.  46, 
empowering  those  past  minority  to  hold  and  convey  land;  Carpenter  v. 
Russell,  13  Okl.  283,  73  Pac.  932,  general  act  not  to  be  construed  as  ap- 
plying to  cases  covered  by  prior  special  act  on  same  subject;  Van  Pat- 
ten V.  Chicago  etc.  Ry.  Co.,  81  Fed.  548,  in  construing  Interstate  Com- 
merce Act. 

Distinguished  in  Buchser  v.  Morss,  196  Fed.  578,  Buchser  v.  MorsSi 
202  Fed.  855.  856,  121  C.  C.  A-  212,  and  Buchser  v.  Buchser,  231  U.  S. 
161,  58  L.  Ed.  168,  34  Sup.  Ct.  46,  all  holding  question  whether  patented 
land  is  community  property  when  acquired  during  marriage  is  de- 
termined affirmatively  by  laws  of  Washington;  Le  Marchel  v.  Teegar- 
den,  133  Fed.  827,  one  attacking  .land  patent  for  fraud  or  mistake  of 
fact  must  prove  evidence  from  which  mistake  resulted  and  fraud,  if  any, 
which  induced  it. 


Parties  to  whom  patent  has  wrongfully  Issued  are  trustees  for  true 
owners. 

Approved  in  McCune  v.  Essig,  122  Fed.  590,  59  C.  C.  A.  429,  holding 
suit  by  daughter  of  homesteader  to  recover  interest  in  land,  which  after 
his  death  was  patented  to  his  widow  under  homestead  law,  is  removable; 
King  V.  Mc Andrews,  111  Fed.  864,  50  C.'C.  A.  29,  holding  remedy  for 
errors  of  law  as  well  as  for  mistakes  of  fact,  in  issue  of  land  patent,  is 
by  bill  in  equity  to  correct  them ;  James  v.  Germania  Iron  Co.,  107  Fed. 
600,  46  C.  C.  A.  476,  holding  first  applicant  after  local  land  officers  offi- 
cially notified  of  decision  of  Secretary  of  Interior  that  prior  entry  is 
void,  entitled  to  decree  changing  title  under  patent  to  one  making  entry 
prior  to  official  notification,  with  trust  for  his  benefit;  Murray  v.  Mon- 
tana etc.  Mfi?.  Co.,  25  Mont.  21,  63  Pac.  720,  holding  in  ejectment  to 
recover  mining  claim,  where  defendant  offers  evidence  of  superior  claim. 
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Afld  that  plaintiff  wrongfully  obtained  patent  and  holds  title  in  tcmst  for 

piaintilf,  not  error  to  refuse  to  strike  out  evidence  for  insufficiency; 

Wiitehill  V.  Victoria  Land  etc.  Co.,  18  N.  M.  630,  139  Pac.  187,  accept- 

^ee  of  entry  by  Land  Department  including  lands  reserved  from  entry 

^y  government  is  void  as  respects  those  lands ;  Bogan  v.  Edinburgh  etc. 

%.  Co.,  63  Fed.  195,  11  C.  C:  A.  128,  United  States  v  Winona  etc.  R.  R. 

^.,  67  Fed.  969, 16  C.  C.  A.  117,  and  Parsons  v.  Venzke,  4  N.  D.  467,  469, 

^  Am.  St.  Rep.  671,  673.  61  N.  W.  1037,  1038,  all  holding  after  title  has 

^**8ed  from  United  States  to  private  party,  it  is  province  of  courts  to  cor- 

^t  errors  of  officers  of  Land  Department  which  have  resulted  from 

^^^)  mistake  or  erroneous  views  of  law ;  dissenting  opinion  in  Northern 

f»cific  Ry.  Co.  V.  Wass,  219  U.  S.  432,  65  L.  Ed.  282,  31  Sup.  Ct.  321,  ma- 

J^^ty  holding  that  where,  i>ending  approval  by  Secretary  of  Interior  of 

^^^  selection  of  railroad  company,  homesteader  takes  possession  of  land, 

^i/road  company  will  not  be  held  to  be  trustee  for  latter  when  vested 

^itb  title. 

J^sting^iished  in  Prosser  v.  Finn,  208  U.  S.  73,  52  L.  Ed.  395,  28  Sup. 

;'  ^<5y  ^here  special  agent  of  land  office  makes  entry  on  land  and  com- 

^siorter^  of  department  grants  legal  title  to  land  to  another,  latter  will 

tf    ^    held  trustee  for  former  special  agent  under  Rev.  Stats.,  §462: 

^owe  V.   Parker,  190  Fed.  747,  111  C.  C.  A.  466,  homesteader  who  in  face 

of  fl' 

^^s<]r&ci.li6eation  of  those  who  make  entrance  upon  lands  prior  to  cer- 
^  ^^^-t-e  did  so,  but  on  that  date  participated  fairly  in  race  for  tn^und. 


no-fc  |,g  ijg]^  trustee  for  subsequent  claimant;  Le  Marchel  v.  Tea- 
?arden,  X52  Fed.  666,  mistake  of  register  of  land  office  whereby  patent 
lor  wT-OTxg  tract  was  issued  to  cash  entrant,  which  was  subsequently  cor- 
recteo.,  does  not  constitute  holders  of  this  title  trustees  for  those  claiming 
nnder  ^x^trant  before  mistake  corrected;  Citizens'  Trading  Co.  v.  Bass, 
30  Okl.  •j'52  120  Pac.  1097,  wherein  suit  to  have  purchaser  from  holder 
of  p^-v^xi^  declared  trustee  for  plaintiff  there  is  no  statement  in  com- 
plainv  ^^  ^^  what  steps  were  taken  by  plaintiff  to  secure  patent  and  why 
it  f**  ^^>  demurrer  is  properly  sustained. 


>^«8tead  passes  to  all  children,  and  not  alone  to  minors. 
APl>x-o^'ed  m  McCune  v.  Essig,  199  U.  S.  388,  390,  50  L.  Ed.  240,  241, 
26      JJ"^*    Ct.  78,  where  patent  was  issued  to  widow  of  entryman,  land  did 
pot?      y   r-elation  under  State  law,  become  community  property;  Harris  v. 
^yon,   l6  Ariz.  38,  39,  140  Pac.  987,  after  death  of  entryman,  probate 
^u^     has  no  jurisdiction  to  distribute  his  rights  as  such  entryman;  Har- 
ris ^  L^on,  16  Ariz.  40,  140  Pac.  987,  heirs  of  widow  entrywoman  en- 
l\\\^^  to  complete  entry  under  statute  include  second  husband  by  mar- 
ti»6^  after  entry  according  to  laws  of  Arizona;  McCracken    v.  Sisk,  91 
Arl^-  456,  121  S.  W.  727,  under  donation  laws  of  Arkansas,  right  of 
do^^^  to  land  before  prescribed  residence  was  had  does  not  pass  as  his 
es^^^«;  Stadin  v.  Garfield,  32  App.  D.  C.  52,  after  death  of  homestead 
eu»'^ant  before  rights  perfected,  failure  of  adult  heir  to  reside  on  land 
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bars  minors  as  well;  Council  Improvement  Co.  v.  Draper,  16  Idaho,  548, 
102  Pac.  9,  sale  by  administrator  of  rights  of  deceased  entryman  from 
unperfected  entry  confers  no  title;  Byerly  v.  Eadie,  95  Kan.  403,  148 
Pac.  758,  patent  to  land  issued  to  heirs  of  deceased  entryman  may  not  be 
sold  by  probate  court  to  pay  his  debts;  Holloman  v.  Bullock,  82  Miss. 
409,  34  South.  355,  Federal  statute  prescribing  limitation  for  suits  to 
annul  patents  has  no  application  to  partition  suit  between  heirs  of  entry- 
man  ;  Cole  V.  Cole,  98  Neb.  680,  154  N.  W.  250,  homesteader  dying  tes- 
tate leaving  no  widow  or  minor  children,  this  devisee  succeeds  to  rig'hts 
as  entryman;  Northern  Rock  Island  Plow  Co.  v.  Jepson,  28  N.  D.  28, 
147  N.  W.  729,  where  father  of  deceased  homestead  entr3nnan  made  proof 
of  cultivation  and  received  patent,  judgment  creditor  of  latter  has  no 
lien  on  homestead;  Anderson  v.  Muhr,  36  Okl.  188,  128  Pac.  297,  where, 
on  death  of  widow,  homestead  entrant  married  again  after  entry  second 
husband  as  heir,  is  entitled  to  share  in  property  with  children  by  de- 
ceased husband;  Card  v.  Cerini,  86  Wash.  420,  150  Pac.  610,  where  en  try - 
man  married  after  entry,  homestead,  when  patented,  is  not  community 
property;  Eckert  v.  Schmitt,  60  Wash.  30,  110  Pac.  638.  though  wife  of 
entryman  died  before  patent  issued  but  after  final  proof  was  made,  land 
was  community  property;  Cunningham  v.  Krutz,  41  Wash.  196,  197,  83 
Pac.  112,  rights  of  surviving  husband  or  wife  in  homestead  present 
Federal  question;  Demars  v.  Hickey,  13  Wo.  379,  80  Pac.  522,  adminis- 
trator of  deceased  entryman  has  no  interest  in^  homestead,  statute  not 
])roviding  mode  of  distribution,  but  method  of  completing  entry;  Hutch- 
inson Invest.  Co.  v.  Caldwell,  152  U.  S.  69,  88  L.  Ed.  857.  14  Sup.  Ct. 
505,  holding,  in  States  where  an  illegitimate  child  is  permitted  to  inherit 
from  its  father,  it  may  inherit  his  right  to  perfect  a  claim  under  pre- 
emption laws ;  Gjerstadengen  v.  Van  Duzen,  7  N.  D.  615,  66  Am.  St.  Rep. 
680,  76  N.  W.  234,  holding  before  homesteader  has  earned  right  to  patent, 
he  has  no  such  interest  in  land  as  will  make  it  part  of  his  estate  on  his 
death. 

Distinguished  in  Hays  v.  Wyatt,  19  Idaho,  552,  84  L.  R.  A.  (N.  S.)  397, 
115  Pac.  15,  where  entryman  dies,  there  being  no  widow  but  adult  chil- 
dren, issue  of  patent  to  heirs  or  devisees  leaves  it  to  State  cgurt  to  deter- 
mine who  these  are;  Hays  v.  Wyatt,  19  Idaho,  554,  34  L.  R.  A.  (N.  S.) 
397,  115  Pac.  16,  where  homesteader  had  completed  all  requirements 
and  not  made  proof,  his  devise  of  rights  to  other  than  adult  heirs  will 
be  upheld;  Hayes  v.  Carroll,  74  Minn.  138,  76  N.  W.  1018,  where  question 
was  as  to  rights  of  widow  of  homesteader  in  homestead ;  Gaylord  v.  Car- 
roll, 70  Or.  484,  Ann.  Cas.  1916A,  889,  142  Pac.  357,  when  homesteader 
had  completed  necessary  requirements  but  died  before  patent  issued,  his 
interest  in  land  was  vested,  and  descends  according  to  laws  of  Oregon. 

Succession  to  rights  of  homesteader  on  his  death  before  perfection 
of  title.    Note,  Ann.  Gas.  1912C,  697,  698. 
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147  U.  S.  248-260,  37  L.  Ed.  155,  13  Bap.  Ct.  299,  OSBORNE  ▼.  MISSOUBX 
PAC.  BY.  GO. 

Federal  courts  will  follow  State  deciBions  conBtruing  State  Constttntion 
snd  lanrs. 

Approved  in  Williamson  v.  Majors,  169  Fed.  764,  95  C.  C.  A.  186,  fore- 
closure of  deed  of  trust  on  land  in  Mississippi  ^ven  to  secure  contract 
for  sale  of  futures  cannot  be  maintained  under  laws  of  that  State. 

liUnnction  iaauef  where  injury  will  be  destructive,  continnoos  or  irrep- 
arable. 

Approved  in  American  Smelting  etc.  Co.  v.  Godfrey,  158  Fed.  240,  14 
Ann.  Caa.  8,  89  C.  C.  A.  139,  owners  of  farms  in  vicinity  of  smelters 
are  entitled  to  injunction  against  latter  where  fumes  destroy  crops, 
poison  stock  and  endanger  health;  Greene  v.  Aurora  Rys.  Co.,  157  Fed. 
86, 84  C-  C.  A.  589,  owner  of  town  lot  having  title  to  center  of  street  may 
raainta.iix  suit  to  enjoin  corporation  from  using  street  for  railroad  pur- 
poses, a^d  question  whether  corporation  is  one  to  which  State  statute  has 
delegate^  power  to  make  such  appropriation  by  condemnation  may  be 
aetermiried  in  such  suit;  Douglass  v.  City  of  Leavenworth,  6  Kan.  App. 
100,  49  F>ac.  677,  property  owner  may  enjoin  construction  of  railroad 
depot  ill  center  of  adjacent  street  which  city  council  did  not  have  power 
to  authorize;  Chattanooga  etc.  Ry.  Co.  v.  Felton,  69  Fed.  278,  holding 
mjunction  proper  remedy  to  prevent  one  railroad  from  crossing  nnother; 
Douglass  v.  Leavenworth,  6  Kan.  App.  100,  49  Pac.  677,  holding  the 
const ruetion  of  a  depot  in  the  street  of  a  city  is  a  nuisance  which  may 
be  abated  at  suit  of  private  party. 

^^S^l  remedy  is  sufllcient  where  property  is  merely  damaged  by  author- 
ized raii^oa^  in  street. 

Appi-oved  in  New  York  v.  Pine,  185  U.  S.  105,  106,  46  L.  Ed.  826.  22 
Sup.  Ct.  597^  holding  ascertainment  and  decree  for  payment  of  damages 
wiin   xnjiinction  in  alternative  is  measure  of  relief  in  suit  by  riparian 
owner  to  restrain  construction  and  maintenance  by  city  of  dam  by  which 
waters    of  river  are  diverted;  Kamper  v.  Chicago,  215  Fed.  708,  132 
C.  ^-  A.   g4^  mandatory  injunction  will  not  lie  to  remove  water  tunnel 
supplyijig  town,  at  suit  of  lot  owner  whose  property  was  appropriated 
xvitiovit  condemnation  proceedings,  although  defendant  could  have  con- 
demned it;  Cubbins  v.  Mississippi  River  Commission,  204  Fed.  304,  fact 
tbat  levees  caused  frequent  overflow  of  plaintiffs  land  will  not  be  ground 
^^'^^3Hnction  on  ground  that  they  would  cause  injury  to  public;  Bliss 
V.  Anaconda  Copper  Min.  Co.,  167  Fed.  366,  injunction  will  not  lie  to 
stop  Smelter  of  mining  company  on  ground  that  fumes  injured  crops  and 
poisoned  cattle  on  plaintiff's  farm ;  Franklin  Trust  Co.  v.  Peninsular  Pure 
Water  Co.,  161  Fed.  858, 89  C.  C.  A.  49,  mortgagee  of  water  company  can- 
not enjoin  another  water  company  from  laying  pipes  along  same  streets 
on  ground  of  alleged  inconvenience  and  danger  to  mortgagor's  pipe-lines; 
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De  Lucca  v.  City  of  North  Little  Rock,  142  Fed.  600,  601,  lot  owner 
cannot  enjoin  viaduct  in  street  where  his  property  is  not  taken  but  only 
incidentally  damaged;  McCleery  v.  Highland  Boy  Gold  Min.  Co.,  140 
Fed.  954,  where  farm  owners  injured  by  smelter  for  several  years  brought 
actions  for  damages  but  did  not  seek  to  enjoin,  they  are  entitled  to 
injunction  only  on  defendant's  failure  to  pay  damages ;  St.  Paul  M.  &  M. 
Ry.  Co.  V.  Western  Union  TeL  Co.,  118  Fed.  519,  55  C.  C.  A.  263,  holding 
where  telegraph  company  for  ten  years'  agreement  constructed  lines 
along  railroad  right  of  way,  equity  suit  lies,  at  instance  of  railway,  on 
termination  of  contract,  to  restrain  use  of  lines  and  to  determine  com- 
pensation for  use  of  right  of  way  j  General  Electric  R.  Co.  v.  Chicago  etc. 
R.  Co.,  107  Fed.  776,  46  C.  C.  A.  629,  holding  mere  trespasser  cannot 
invoke  equitable  relief  against  appropriation  of  street  adjacent  to  rail- 
road depot  to  use  of  teams  and  wagons  in  loading  and  unloading  mer- 
chandise; General  Electric  R.  Co.  v.  Chicago  etc.  Ry.  Co.,  98  Fed.  910, 
39  C.  C.  A.  345,  holding  abutting  owner  who  would  suffer  special  and 
irreparable  injury  from  construction  and  operation  upon  street  under 
ordinance  alleged  to  be  invalid  is  entitled  to  injunction;  Mayor  etc.  of 
City  of  Paterson  v.  East  Jersey  Water  Co.,  74  N.  J.  Eq.  102,  70  Atl.  494, 
riparian  owner  will  not  be  granted  injunction  against  diversion  of  water 
to  supply  city  by  company  not  delegated  with  power  of  eminent  domain 
where  latter  is  willing  to  pay  damages;  GriflRn  v.  Southern  Ry.  Co.,  150 
N.  C.  314,  64  S.  E.  16,  land  owner  along  street  cannot  enjoin  use  of  s.ame 
by  railroad  in  connection  with  station  authorized  by  city  council;  Ed- 
wards V.  Thrash,  26  Okl.  480,  482,  188  Am.  St.  Rep.  975,  109  Pac.  835, 
836,  injunction  will  not  lie  to  prevent  municipality  from  improving 
street  until  compensation  should  be  made  for  alleged  consequential  dam- 
ages ;  Rische  v.  Texas  Transp.  Co.,  27  Tex.  Civ.  36,  66  S.  W.  326,  holding 
where  street  railroad  had  damaged  property  of  abutting  owners,  it  can- 
not be  restrained  from  use  causing  damage  because  it  has  not  made 
arrangements  for  compensation  before  the  use  began;  dissenting  opinion 
in  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  195  U.  S.  578, 
49  L.  Ed.  826,  25  Sup.  Ct.  133,  majority  denying  telegraph  companies  the 
right  to  use  railroad  rights  of  way  without  the  tatter's  consent;  Doane  v. 
Lake  Street  R.  R.  Co.,  165  111.  519,  56  Am.  St.  Rep.  269,  86  L.  R.  A.  103, 
46  N.  E.  523,  holding  owner  of  property  abutting  on  street  cannot  enjoin 
construction  of  elevated  railroad;  Gray  v.  Dallas  etc.  Ry.  Co.,  13  Tex. 
Civ.  App.  165,  36  S.  W.  355,  arguendo. 

Distinguished  in  Knapp  v.  St.  Louis  etc.  Ry.  Co.,  126  Mo.  38,  28  S.  W. 
630,  holding  injunction  will  lie  to  restrain  operation  of  steam  railway 
on  track  in  street  close  to  complainant's  lot,  no  compensation  having 
been  made  him;  Willamette  Iron  Works  v.  Oregon  Ry.  etc.  Co.,  26 
Or.  232,  46  Am.  St.  Rep.  626,  29  L.  R.  A.  91,  37  Pac.  1018,  holding 
injunction  lies  to  restrain  the  taking  of  private  property  for  public  use 
where  provision  of  statute  relating  to  making  compensation  therefor  has 
not  been  complied  with. 
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Hcaning  of  word  "damaged''  in  constitutional  guaranty  that  private 
property  shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation.    Note,  109  Am.  St.  Bep.  907. 

Abutter's  right  to  compensation  for  railroads  in  streets.    Note,  S6 
li.  E.  A.  (N.  S.)  811. 

147  U.  a.  261-268,  S7  L.  Ed.  162, 13  Sup.  Ot.  803,  NEW  0KLEAN8  ▼.  PAINE. 
l^A^t^eis  not  closed  by  final  action  are  reviewable  by  oAcexs  and  their 


Approved  in  United  States  v.  Lane,  228  U.  S.  13,  67  L.  Ed.  712,  33 
Sup.  Ot.    407,  Secretary  of  Interior  in  deciding  between  contests nts  for 
allotnients  of  Cherokee  lands  having  directed  deeds  to  be  submitted 
to  him   for  approval,  may  reconsider  and  reverse  his  decision ;  Orfig:on  v. 
Hitchcotjk,  202  U.  S.  70,  50  L.  Ed.  939,  26  Sup.  Ct.  568,  courts  cannot 
interfere  with  allotment  and  patenting  of  swamp-lands  in  Indian  rescn'a- 
tion,  while  title  still  in  government;  Peyton  v.  Desmond,  129  Fed.  8,  63 
C.  C.  A.  651,  jurisdiction  of  Land  Department  over  public  lands  continues 
until  patent,  and  all  rulings  prior  thereto   are  interlocutory  and  may  be 
recalled ;  American  School  of  Magnetic  Healing  v.  McAnnulty,  102  Fed. 
566,  refusing  to  enjoin  postmaster  from  enforcing  fraud  order  ^adc  by 
Postmaster-general;  Crittenden  Cattle  Co.  v.  Ainsa,  14  Ariz.  311,  127 
Pac.  735,  where  claimant  of  land  in  Gadsden  Purchase  filed  claim  in 
1880,  on  which,  because  of  change  in  procedure,  patent  was  not  issued 
until  1904^  statute  of  limitations  does  not  begin  to  run  against  him  until 
latter  date;  Brown  v.  Bliss,  13  App.  D.  C.  285,  under  9  Stats,  at  Large, 
519,  Secretary  of  Interior,  who  has  sent  plat  and  list  of  patentable 
swamp-lands  to  Governor  of  Oregon,  may  revoke  said  plat  and  list,  where 
DO  patent  has  been  issued;  Warner  Valley  Stock  Co.  v.  Smith,  9  App. 
^'  C.  203,  after  approval  by  Secretary  of  Interior  of  application  for 
patent  of  swamp  and  overflow  land,  he  may  reverse  himself  on  petition 
Another  contestant  on  ground  that  land  is  not  of  such  character; 
Bockfinger  v.  Foster,  10  Okl.  502,  62  Pac.  803,  courts  will  not  decree  to 
^"lom  patent  shall  issue  nor  to  whom  town-site  trustees  shall  convey; 
Gauthier  v.  Morrison,  62  Wash.  580,  114  Pac.  504,  complaint  in  eject- 
ment^}jjg|j  alleges  that  land  classified  by  United  States  Land  Office  as 
is  in  fact  patentable  and  that  plaintiff  is  rightful  entrant  doos  not 
eontor  jurisdiction  on  State  courts;  Laramie  Nat.  Bank  v.  Steinhoff,  11 
Viy^.  308,  71  Pac.  994,  courts  can  adjudicate  the  right  of  possessioTi  be- 
tween   Qng  claiming  under  certificate  of  purchase  and  another  under 
homestead  entry,  but  not  title,  no  patent  having  issued;  United  States 
^-  Letcher,  147  U.  S.  668,  87  L.  Ed..  324,  13  Sup.  Ct.  436,  holding,  where 
claim  has  been  presented  to  proper  department  of  government,  courts 
snoul^    not  assume  jurisdiction  thereof  until   final  action  is  taken  by 
depaii:tnent;  Astiazaran  v.  Santa  Rita  Min.  Co.,  148  U.  S.  83,  87  L.  Ed. 
^T*!  13  Sup.  Ct.  458,  holding  private  claim  to  land  in  Arizona  under 
Mexican  grant,  which  has  been  reported  to  Congress  by  surveyor-general 
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of  territory',  cannot,  before  Congress  has  acted  thereon,  be  contested  in 
courts)  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  594,  42  L.  Ed.  593, 
18  Sup.  Ct.  210,  holding,  although  survey  has  been  made  of  public  lands 
regarding  which  there  is  a  controversy,  Land  Department  may  order 
resurvey  any  time  prior  to  issue  of  patent ;  Smyth  v.  New  Orleans  Canal 
etc.  Co.,  93  Fed.  923,  35  C.  C.  A.  646,  holding  survey  of  foreign  gi-ant 
ordered  by  Secretary  of  Interior  conclusive  on  courts  so  far  as  relates 
to  location  and  boundaries  of  gi-ant  fixed  by  survey;  dissenting  opinion 
in  Hallett  v.  United  States,  63  Fed.  824,  and  dissenting  opinion  in 
Segars  v.  Parrott,  64  S.  C.  42,  31  S.  E.  688,  arguendo. 

Distinguished  in  Beley  v.  Naphtaly,  73  Fed.  123, 19  C.  C.  A.  392,  hold- 
ing rulings  of  a  Secretary  of  the  Interior  may  be  reversed  by  his  suc- 
cessor; Hoover  v.  McChesney,  81  Fed.  484,  holding  courts  have  jurisdic- 
tion to  grant  injunction  compelling  the  performance  of  an  act  forbidden 
by  an  executive  officer  when  latter  was  acting  beyond  scope  of  his 
authority. 

Limited  in  Cruickshank  v.  BidweU,  176  U.  S.  80,  44  L.  Ed.  881,  20 
Sup.  Ct.  283,  refusing  to  restrain  customs  collector  from  enforcing  act 
of  March  2,  1897,  to  prevent  importation  of  impure  foods  on  ground  of 
invalidity  of  act. 


147  U.  S.  268-282,  37  L.  Ed.  164,  13  Bup.  Ct.  327,  UNITED  STATES  ▼.  HAB- 
MON. 

Statute  precluding  suit  on  claim  rejected  does  not  bar  suit  on  rejection 
by  first  controller. 

■ 

Approved  in  Wisconsin  Cent.  R.  R.  Co.  v.  United  States,  164  U.  S. 
205,  41  L.  Ed.  404,  17  Sup.  Ct.  50,  and  United  States  v.  Utz,  80  Fed. 
852,  26  C.  C.  A.  184,  holding  action  of  executive  officers  in  matters  of 
account  and  pajTnent  cannot  be  regarded  as  conclusive  when  brought  in 
question  in  court  of  justice ;  Smithmeyer  v.  United  States,  147  U.  S.  358, 
87  L.  Ed.  200,  13  Sup.  Ct.  327,  incidentally  in  discussing  jurisdictitui  of 
Court  of  Claims;  United  States  v.  Foreman,  5  Okl.  257,  48  Pac.  98, 
statutes  authorizing  court  to  hear  claim  against  government  and  author- 
izing Secretary  of  the  Interior  to  repay  money  received  on  entry  errone- 
ously allowed,  provide  concurrent  remedies. 

Controller  is  not  authorized  to  finally  pass  upon  claims. 
Distinguished  in  Ferry  v.  United  States,  85  Fed.  557,  29  C.  C.  A.  345, 
holding  decision  of  Secretary  of  Treasury  as  to  validity  of  claim  for 
destruction  of  imported  goods,  final. 

United  States  marshals  may  be  reimbursed  for  payment  to  constables 
for  distributing  venires  and  for  blanks. 

Approved  in  Lovering  v.  United  States,  117  Fed.  566,  holding  marshal 
is  entitled  to  two  dollars  for  each  venire,  aggregate  not  to  exceed  fifty 
dollars  at  any  term,  for  bringing  in  grand  and  petit  jurors;  Kinney  v. 
Ignited  States,  60  Fed.  884,  and  Saunders  v.  United  States,  73  Fed.  784, 
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following  rule;  United  States  v.  Denison,  80  Fed.  372,  25  C.  C.  A.  496, 
holding  government  liable  for  services  of  a  stenographer  employod  in 
district  attorney's  office  to  assist  in  preparing  indictments;  Hallett  v. 
United  States,  63  Fed.  824,  incidentally  in  determining  certain  claims  of 
commissioner  to  fees. 

United  States  maxBlial  may  charge  mileage  for  traYsl  from  home  to 
where  court  has  adjourned. 

Approved  in  Saunders  v.  United  States,  73  Fed.  789,  following:  rule; 
Sargent  v.  La  Plata  Co.,  21  Colo.  171,  40  Pac.  371,  holding  sheriff  entitled 
to  charge  county  for  sleeping-car  ticket  where  same  had  heen  purchased 
while  sheriff  was  engaged  in  carrying  out  his  official  duties. 

Distinguished  in  United  States  v.  Shields,  153  U.  S.  91,  92, 88  L.  Ed, 
647,  14  Sup.  Ct.  736,  737,  holding  a  district  attorney  is  not  entitled  to 
mileage  for  travel  in  going  to  and  returning  from  his  home  during  the 
adjournment  of  court  over  Sunday. 

United  States  marshals  allowed  mileage  on  two  writs  servable  at  same 
time  and  place  on  diiferent  persons. 

Approved  in  Nixon  v.  United  States,  82  Fed.  26,  27,  28,  29,  holding 
marshal  entitled  to  charge  separate  mileage  for  serving  warrant  of 
arrest  and  serving  subpoenas,  although  both  were  done  at  same  time  and 
place;  United  States  v.  Fletcher,  147  U.  S.  668,  37  L.  Ed*  824,  13  Sup.  Ct. 
436,  and  Steenerson  v.  Board  of  Co.  Commrs.  of  Polk  Co.,  68  Minn.  512, 
71  N.  W.  688,  both  holding,  where  sheriff  serves  two  different  writs  at 
same  time  and  place,  he  is  entitled  to  charge  mileage  for  each  writ. 

United  States  marshals  relmbarsed  for  hack  hire  for  bringing  prisonen 
into  court. 

Approved  in  Puleston  v.  United  States,  85  Fed.  573,  holding  marshal 
entitled  to  reimbursement  for  funds  expended  for  horse  hire  in  end^avor- 
ing  to  make  an  arrest. 

Distinguished  in  United  States  v.  Tanner,  147  U.  S.  663,  37  L.  Ed. 
322,  13  Sup.  Ct.  437,  holding  marshal  not  entitled  to  charge  "travel 
in  going  to  serve"  process  when  taking  a  prisoner,  under  sentence,  to 
place  of  commitment. 

United  States  marshal's  compensation,  allowed  by  court,  is  reviewable 
at  treasury. 

Approved  in  United  States  v.  Jones,  147  U.  S.  676,  87  L.  Ed.  828, 
13  Sup.  Ct.  438,  following  rule. , 

Costs  are  inresomed  to  be  taxed  according  to  statute. 

Approved  in  Lovering  v.  United  States,  117  Fed.  567,  holding  costs  not 
allowed  against  marshal  on  petition  for  allowance  of  charges  disallowed 
by  controller,  where  some  charges  disallowed  were  abandoned  on  amended 
petition. 
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147  XT.  S.  282-322,  37  L.  Ed.  170,  13  Bap.  Ct.  361,  SHOEMAKER  T.  UNITED 
STATES. 

Eminent  domain  may  Im  exercised  for  public  park. 
Approved  iA  Kansas  City  v.  Ward,  134  Mo.  177,  35  S.  W.  601,  Kansas 
City  V.  Bacon,  147  Mo.  273,  48  S.  W.  863,  and  People  v.  Adirondack  Ry. 
Co.,  160  N.  Y.  248,  54  N.  E.  696,  following  rule;  Chicago  etc.  Ry.  Co.  v. 
Minneapolis,  232  U.  S.  441,  58  L.  Ed.  675,  34  Sup.  Ct.  400,  where  city 
opens  gap  in  embankment  for  purposes  of  access  to  public  park  in  con- 
demnation proceedings,  land  owner  must  construct  bridge  over  such 
gap  at  own  expense;  District  of  Columbia  v.  Armes,  8  App.  D.  C.  417, 
act  providing  for  laying  of  streets  and  highways  in  District  of  Columbia 
only  according  to  plans  approved  by  commissioners  does  not  restrict  use 
of  property  without  compensation;  Attorney  General  v.  Williams,  174 
Mass.  479,  55  N.  E.  78,  upholding  Stats.  1898,  c.  452,  prohibiting  erection 
of  buildings  over  ninety  feet  high  on  streets  adjoining  Copley  Squai'e  in 
Boston;  Brightwell  v.  Kansas  City,  153  Mo.  App.  524,  525,  134  S.  W. 
88,  holding  that  in  levying  assessment  for  park  purposes  city  acted  in 
governmental  capacity  and  was  not  liable  in  damages  to  purchaser  at  as- 
sessment sale  for  failure  to  issue  certificate;  Barnes  v.  Hill,  23  Okl.  209, 
99  Pac.  928,  a  public  park  is  a  public  utility  within  the  meaning  of  the 
Constitution  of  Oklahoma  permitting  condemnation  of  land;  Southern 
Ry  Co.  V.  Memphis,  126  Tenn.  284,  Ann.  Oas.  1918E,  158,  41  L.  B.  A. 
(N.  S.)  828,  148  S.  W.  666,  condemnation  proceedings  for  benefit  of  pub- 
lic park  is  for  public  use,  and  therefore  lawful ;  Memphis  v.  Hastings.  113 
Tenn.  155,  69  L.  E.  A.  750,  86  S.  W.  612,  authorizing  such  condemnation 
beyond  the  limits  of  the  municipality  condemning. 

Uses  for  which  power  of  eminent  domain  cannot  be  exercised.    Note, 
102  Am.  St.  Rep.  839. 

Courts  determine  question  of  public  use;  legislature,  amount  of  property 
to  be  taken. 

Approved  in  Mountain  Park  etc.  Ry.  Co.  v.  Field,  76  Ark.  244,  88 
S.  W.  898,  United  States  v.  Gettysburg  Elec.  Ry.  Co.,  160  U.  S.  685, 
40  L.  Ed.  582,  16  Sup.  Ct.  431,  and  Van  Witsen  v.  Gutman,  79  Md.  410, 
24  L.  R.  A.  405,  29  Atl.  609,  all  following  rule;  United  States  v.  O'Neill, 
198  Fed.  683,  in  exercise  of  power  of  eminent  domain  by  Secretary  of 
Interior  under  Reclamation  Act  of  1902,  courts  have  power  only  to  de- 
termine whether  use  is  a  public  one;  Shasta  Power  Co.  v.  Walker,  149 
Fed.  570,  to  entitle  private  corporation  to  eminent  domain,  its  services 
must  be  such  as  can,  be  demanded  by  public  of  r^ght;  Chicago  etc.  Ry. 
Co.  V.  Williams,  148  Fed.  444,  general  power  granted  to  local  board  to 
establish  highways  does  not  give  it  power  to  take  property  already  taken 
for  different  public  purpose,  which  use  would  thereby  be  destroyed; 
United  States  v.  Certain  Lands,  145  Fed.  657,  extent  to  which  land  should 
be  taken  for  a  harbor  of  refuge  committed  to  discretion  of  Secretary  of 
War;  Board  of  Water  Commrs.  v.  Johnson,  86  Conn.  158,  41  L.  R.  A. 
(N.  S.)  1024,  84  Atl.  730,  authorization  of  city  to  condemn  land  for  water 
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8^ply  purposes  carries  with  it  right  to  decide  when  to  use  such  power; 

Strict  of  Columbia  v.  Washington  Steel  etc.  Co.,  43  App.  D.  C.  349, 

^*iere  act  authorizes  condemnation  for  public  highway  and  for  park, 

^^it  cannot  inquire  into  necessity  or  expediency  of  such  condemnation ; 

^»yford  V.  Municipal  Officers  of  Bangor,  102  Me.  346,  11  L.  R.  A. 

^^'  S.)  940,  66  Atl.  733,  certiorari  to  annul  action  of  city  officials  in 

^^einning  property  for  public  library  on  grounds  of  lack  of  necessity 

^^  suitability  of  property  will  not  lie ;  Cox  v.  Revelle,  125  Md.  588, 

..  ^  A.  1915E,  448,  94  Atl.  207,  where  legislature  authorized  condcmna- 

•  ^  ^^  natural  oyster-beds,  previous  adjudication  as  to  their  leasable 

m  .f^^ter  is  immaterial  in  action  to  condemn  such  leased  bed;  Boston  v. 

'H  206  Mass.  90,  91  N.  E.  1016,  act  providing  for  taking  land  for 

Wdltional  tunnels  and  subways  in  city  of  Boston  cannot  be  reviewed  by 

court  as  to  expediency;  Webster  v.  City  of  Fargo,  9  N.  D.  211,  82  N.  W. 

734,  upholding  Rev.  Codes  1895,  §  2280,  charging  entire  cost  of  paving 

streets  on  abutting  owners  in  proportion  to  frontage;  Dallas  ▼.  Hallock, 

44  Or.  252,  75  Pac.  206,  authorizing  condemnation  for  public  waterworks ; 

Southern  Ry.  Co.  v.  Memphis,  126  Tenn.  283,  Ann.  Gas.  191SE,  158,  41 

L  B.  A.  (N.  8.)  828,  148  S.  W.  666,  in  condemnation  proceedings  for 

public  park,  selection  of  property  taken  and  quantity  of  property  are  not 

subject  to  judicial  review. 

Distinguished  in  United  States  v.  Baltimore  etc.  R.  R.  Co.,  27  App. 
D.  C.  113,  court  cannot  compel  railroad  company  to  condemn  land  useless 
to  it  although  within  tract  it  was  authorized  to  condemn. 

When  question  of  existence  of  public  use  may  be  considered  by  courts. 
Note,  88  Am.  St.  Bep.  985,  941. 

Judicial  power  over  eminent  domain.    Note,  22  L.  B.  A.  (N.  S.)  60, 
76,  87,  170. 

Utiited  States  may  exercise  power  in  District  of  Oolnnibia. 
Approved  in  Bauman  v.  Ross,  167  U.  S.  592,  593,  42  L.  Ed.  289, 17  Sup. 
Ct  983,  holding  estimate  of  just  compensation  for  property  taken  for  pub- 
lic nse  is  not  required  to  be  made  by  jury;  Parsons  v.  District  of  Colum- 
bia, 170  U.  S.  52,  56,  42  L.  Ed.  946,  947,  18  Sup.  Ct.  524,  525,  holding 
United  States  possesses  complete  jurisdiction  over  District  of  Columbia, 
and  this  includes  power  of  taxation. 

Oflcers  whose  duties  are  extended  by  Congress  need  not  again  be  nom- 
inated or  appointed. 

Approved  in  Southern  Pac.  Co.  v.  Bartine,  170  Fed.  748,  act  of  leg- 
islature providing  that  Governor,  Lieutenant-Governor  and  Attorney  Gen- 
eral shall  constitute  railroad  board  is  not  appointment  of  these  ofllcials 
to  new  office  within  constitutional  prohibition  of  State. 

Fixing  of  maximnm  price  by  Congress  is  not  invalid. 
Approved  in  Wight  v.  Davidson,  181  U.  S.  380,  45  L.  Ed.  905,  21  Sup. 
Ct.   620,  upholding  act  of  March  3,  1899;  providing  for  assessment  on 
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abutting  owners  in  District  of  Columbia  of  one-half  or  more  of  damages 
for  and  in  respect  of  land  condemned  for  the  opening  of  streets;  United 
States  V.  Gettysburg  Elec.  Ry.  Co.,  160  U.  S.  684,  40  L.  Ed.  582,  16 
Sup.  Ct.  430,  holding  mere  fact  that  legislature  limits  amount  to  be 
appropriated  to  pay  for  condemned  lands, does  not  invalidate  law;  South- 
em  Ry.  Co.  V.  City  of  Memphis,  126  Tenn.  288,  Ann.  Oas.  1913E,  158, 
41  L.  B.  A.  (N.  S.)  828,  148  S.  W.  667,  where  legislature  in  authorizing 
condemnation  proceedings  has  named  maximum  sum  which  is  not  suffi- 
cient, there  can  be  no  further  steps  taken. 

Cost  of  public  park  may  be  imposed  on  property  especially  benefited. 
Approved  in  Wight  v.  Davidson,  181  U.  S.  379,  45  L.  Ed.  904.  21 
Sup.  Ct.  619,  upholding  act  of  March  3,  1899,  providing  for  assessment 
on  abutting  owners  in  District  of  Columbia  of  one-half  of  damages  for 
and  in  respect  of  land  condemned  for  the  opening  of  streets;  Fronch  v. 
Barber  Asphalt  Paving  Co.,  181  U.  S.  342,  45  L.  Ed,  889,  21  Sup.  Ct. 
632,  upholding  apportionment  of  entire  cost  of  street  pavement  upon 
abutting  lots  according  to  frontage,  without  preliminary  hearing  as  to 
benefits;  Washington  Ry.  &  E.  Co.  v.  Newman,  41  App.  D.  C.  446,  assess- 
ment of  benefits  from  opening  street  was  within  power  of  Confjress; 
Henderson  v.  Macfarland,  33  App.  D.  C.  318,  Congress  may  assess  whole 
of  expense  of  extending  street  on  property  benefited  thereby;  Kerker 
V.  Bocher,  20  Okl.  763,  95  Pac.  995,  power  of  taxing  property  as  benefited 
for  street  improvement  may  be  delegated  to  municipality,  and  couii;  of 
equity  will  not  disturb  assessment  where  no  element  of  equity  jurisdic- 
tion is  present;  City  of  Perry  v.  Davis,  18  Okl.  452,  90  Pac.  872,  assess- 
ment of  cost  of  district  sewer  on  lots  in  district  in  proportion  to  their 
area  is  not  unconstitutional;  Banman  v.  Ross,  167  U.  S.  589,  590,  42 
L.  Ed.  288,  17  Sup.  Ct.  982,  holding  legislature  may  leave  to  commission 
to  determine  what  lands  have  been  benefited  and  the  amount  of  benefit; 
Rolph  V.  Fargo,  7  N.  D.  668,  669,  42  L.  R.  A.  657,  76  N.  W.  251,  holding 
legislature  may  direct  expense  of  public  improvement  shall  be  borne  by 
property  specially  benefited;  dissenting  opinion  in  Norwood  v.  Baker, 
172  U.  S.  297,  43  L.  Ed.  454,  19  Sup.  Ct.  197,  majority  holding  owner  of 
property  benefited  by  public  improvement  cannot  be  taxed  therefor  in 
excess  of  benefit. 


Damages  rest  in  judgment  of  appraisers  after  inspection,  but  apecnlative 
yalue  is  excluded. 

Approved  in  Simpson  v.  Sbepard,  230  U.  S.  451,  Ann.  Cas.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1563,  33  Sup.  Ct.  729,  in  condemnation 
proceedings  by  railroad  company  land  owner  is  not  entitled  to  value  of 
land  to  railroad  company;  United  States  v.  Chandier-Dunbar  Water 
Power  Co.,  229  U.  S.  77,  78,  57  L.  Ed.  1081,  33  Sup.  Ct.  667,  where  land 
condemned  by  government  for  navigation  was  certain  to  be  used  for 
additional  locks  in  near  future,  this  is  proper  element  in  estimating 
value;  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  229  U.  S. 
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78,  67  la.  Ed.  1081,  33  Sup.  Ct.  667,  in  eminent  domain  proceedings  by 
United  States  for  land  along  bank  of  St.  Mary's  River,  owner  is  not  en- 
titled to  improved  value  that  would  accrue  to  property  by  reason  of 
govemntent  work  as  element  of  value;  Columbia  Heights  Realty  Co.  v. 
Rudolph,  217  U.  S.  560, 19  Ann.  Oas.  864,  54  L.  Ed.  882,  30  Sup.  Ct.  581, 
where  evidence  or  statement  of  facts  in  condemnation  proceedings  is  not 
before  court,  it  cannot  decide  whether  or  not  trial  court  erred  in  refusing 
new  trial;  Louisville  &  N.  R.  Co.  v.  Kentucky,  183  U.  S.  516,  46  L.  Ed. 
305,  22  Sup.  Ct.  100,  upholding  Kentucky  statutes  prohibiting  railroads 
from  charging  more  for  short  than  for  long  haul,  except  by  permission  of 
rulroad  commission  in  special  cases  after  investigation;  Pennsylvania 
Co.  V.  United  States,  223  Fed.  760, 139  C.  C.  A.  289,  award  of  jury  in  con- 
demnation proceedings  for  wharf  land  will  not  be  reversed  unless  clearly 
onreasonable  and  arbitrary;  United  States  v.  Beaty,  198  Fed.  292,  in 
eondemnation  of  land  under  Army  Appropriation  Act,  award  will  not 
be  disturbed  where  opinion  evidence  as  to  the  value  was  eonflictinsr; 
Chicago  etc.  R.  Co.  v.  Board  of  Supervisors,  182  Fed.  302,  81  L.  R.  A. 
(K.  8.)  1117,  104  C.  C.  A.  573,  assessment  of  benefits  made  by  drainage 
board  against  property  of  railroad  company  for  drainage  ditch  was  not 
disturbed,  there  being  no  evidence  of  fraud  or  mistake;  Town  of  Hinp- 
ham  V.  United  States,  161  Fed.  298,  15  Ann.  Oaa.  105,  88  C.  C.  A.  341, 
holding  in  condemnation  proceedings,  instruction  that  jury  should  not 
find  on  question  whether  value  of  land  not  taken  was  diminished  by  that 
taken ^  there  being  no  expert  testimony  on  this  point,  was  not  error; 
Columbia  Heights  Realty  Co.  v.  Macf arland,  31  App.  D.  C.  130,  although 
jury  in  assessing  value  of  condemned  property  heard  witnesses  and 
viewed  property  out  of  pr^ence  of  court,  award  will  not  be  disturbed 
in  absence  of  evidence  of  prejudice,  fraud  or  mistake;  Seufferle  r.  Mae- 
farland,  28  App.  D.  C.  101,  award  of  commissioners  in  condemnation 
proceedings  cannot  be  vacated  as  against  weight  of  evidence  where  they 
viewed  premises  and  opinion  evidence  was  conflicting;  Edgewater  etc. 
R.  Co.  V.  Valvolene  Oil  Co.,  76  N.  J.  L.  791,  72  Atl.  86,  where  condemna- 
tion by  railroad  necessitated  reconstruction  of  oil  refinery,  necessity  of 
various  items  of  such  reconstruction  were  for  jury;  City  of  Richmond  v. 
Williams,  114  Va.  707,  77  S.  E.  495,  there  being  no  exception  to  com- 
missioner's evidence  or  instructions  in  condemnation  proceedings,  mere 
inadequacy  of  damages  must  be  gross  to  justify  reversal;  Barnes  v. 
Tidewater  Ry.  Co.,  107  Va.  267,  58  S.  E.  596,  where  owner  of  property 
adjacent  to  that  condemned  showed  by  eight  witnesses  that  he  would  be 
damaged,  and  railroad  by  six  witnesses  showed  that  he  would  not.  deci- 
sion of  conunissioners  for  latter  will  not  be  disturbed ;  Hunter's  Admr.  v. 
Chesapeake  etc.  Ry.  Co.,  107  Va.  171,  59  S.  E.  420,-  on  appeal  by  railroad 
company  because  five  years  after  award  in  condemnation  proceedings  some 
of  conmiissioners  stated  they  had  considered  injury  to  business  as  ele- 
ment of  damages,  award  will  not  be  disturbed  where  other  evidence  might 
have  justified  amount;  Tidewater  Ry.  Co.  v.  Cowan,  106  Va.  826,  56 
XVI— 19 
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S.  E.  822,  where  commissioners  in  condemnation  proceeding  by  railroad 
company  took  into  consideration  fact  that  other  pasturage  land  would 
be  cut  off  from  water,  road  destroyed  and  danger  of  fire  incurred,  their 
award  was  not,  for  these  reasons,  voidable;  Richmond  etc.  Ry.  Co.  v. 
Seaboard  etc.  Ry.  Co.,  103  Va.  406,  49  S.  E.  514,  where  statute  provides 
that  report  of  commissioners  in  railroad  condemnation  proceedings  shall 
be  confirmed,  unless  good  cause  shown  to  the  contrary,  amounts  awarded 
are  prima  facie  correct ;  In  re  East  Spring  St.,  41  Wash.  370,  83  ?ac.  244, 
jury  not  bound  by  opinions  of  witnesses  where  there  is  other  evidence 
of  value;  Kansas  City  v.  Bacon,  147  Mo.  274,  48  S.  W.  863,  Colbum  v. 
Groton,  66  N.  H.  154,  22  L.  E.  A.  765,  28  Atl.  96,  incidentally  in  discus- 
sion as  to  when  courts  vdll  set  aside  verdicts. 

Interest  disallowed  for  period  between  Initiation  of  proceedings  and 
payment  Into  court. 

Approved  in  Bauman  v.  Ross,  167  U.  S.  598,  42  L.  Ed.  291,  17  Snp.  Ct. 
985,  following  rule;  Town  of  Hingham  v.  United  States,  161  Fed.  299, 
15  Ann.  Oas.  105,  88  C.  C.  A.  341,  in  condemnation  of  lands  of  town  for 
United  States  naval  magazine,  town  is  not  entitled  to  interest  during 
pendency  of  proceeding,  in  absence  of  showing  that  it  was  thereby  de- 
prived of  possession;  Benedict  v.  City  of  New  York,  98  Fed.  792,  39 
C.  C.  A.  290,  holding,  under  Laws  N.  Y.  1883,  c.  490,  authorizing  con- 
demnation of  lands  for  water  supply  for  New  York,  in  appraising  prop- 
erty its  value  taken  as  of  time  of  filing  oath  by  appraisers ;  City  of  Los 
Angeles  v.  Gager,  10  Cal.  App.  382,  102  Pac.  19,  owner  of  property  con- 
demned is  not  entitled  to  interest  as  long  as  he  remains  in  possession; 
Bishop  V.  City  of  New  Haven,  82  Conn.  57,  J2  Atl.  648,  on  appeal  from 
original  assessment  in  condemnation  proceedings  by  condemnee,  he  can- 
not be  allowed  interest  from  original  assessment  when  damages  were 
reassessed;  St.  Louis  Electric  Terminal  Ry.  Co.  v.  MacAdaras,  257  Mo. 
467,  166  S.  W.  311,  owners  of  property  condemned  for  railroad  are  not 
entitled  to  set  off  increase  in  value  because  of  adjacent  railroad  build- 
ings erected  pursuant  to  general  plan ;  dissenting  opinion  in  United  States 
V.  Sargent,  162  Fed.  89,  89  C.  C.  A.  81,  majority  holding  that  award  in 
condemnation  proceedings  under  act  of  Congress  of  August  1,  1888,  in 
State  of  Minnesota,,  bears  interest  from  dfite  of  filing  of  commissioner's 
report  where  statutes  of  Minnesota  so  provide. 

Right  to  interest  as  part  of  compensation  in  eminent  domain  pro- 
ceedings.   Note,  15  Ann.  Cas.  110. 

Interest  on  unliquidated  dariiages.    Note,  28  L.  B.  A.  (N.  S.)  62. 

Damages  Incurred  by  reason  of  delay  In  proceedings  should  be  allowed 
In  award. 

Approved  in  Oregon  etc.  R.  Co.  v.  Jones,  29  Utah,  156,  80  Pac.  732, 
735,  reaffirming  rule;  District  of  Columbia  v.  Armes,  8  App.  D.  C.  417, 
fact  that  Congress  in  authorizing  condemnation  of  land  for  extension 
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^  streets  did*  not  appropriate  sum  therefor  does  not  invalidnte  act, 
P^vided  delay  is  not  unreasonable;  Bauman  v.  Ross,  167  U.  S.  597,  42 

**^  291,  17  Sup.  Ct.  985,  holding  mere  recording  of  map  of  proposed 
y^tcin  of  highways  does  not  entitle  owners  whose  lands  may  be  affected 
J*  damages;  Kansas  City  v.  Ward,  134  Mo.  184,  35  S.  W.  603,  inci- 

**Uy  stating  inconveniences  arising  from  institution  of  condemnation 

feedings  cannot  be  avoided  by  legislation. 

g^jJ^isceUaneous.    Cited  in  Wilson  v.  Lambert,  168  U.  S.  613,  42  L.  Ed, 
Paii     ^°^'  ^^'  ^■^^'  *^  affirming  validity  of  act  establishing  Rock  Creek 
^^£^'n  District  of  Columbia;  Morris  v.  United  States,  174  U.  S.  241, 
a,.       ^d.  962,  19  Sup.  Ct.  668,  as  approving  a  particular  decision  of 
ymttie  Court  of  District  of  Columbia;  Craighhill  v.  Van  Riswick,  8 
App.  D.  C.  212,  special  jurisdiction  conferred  on  Supreme  Court  to  hear 
and  determine  all  matters  connected  with  assessment  of  land  benefited  by 
new  park  does  not  oust  jurisdiction  of  court  of  equity  to  enjoin  assess- 
ment is  unconstitutional ;  State  v.  Bryan,  50  Fla.  389,  39  South.  959. 

147  TJ.  S.  322-836,  87  L.  Sd.  188,  13  Bup.  Ot.  812,  WEATHEBHEAD  T. 
COUPE. 

Patent  No..  213,323,  for  matliod  in  stretching  hides,  la  not  inftinged  hy 
ttacUne  stretching  at  different  times. 

Approved  in  American  Fur  Refining  Co.  v.  Cimiotti  Unhairino:  Mach. 
Co.,  123  Fed.  874,  59  C.  C.  A.  357,  holding  Sutton  patent  No.  383.258,  for 
maehine  for  plucking  furs,  not  infringed  by  machine  made  under  Lake 
English  patent;  Pittsburg  Meter  Co.  v.  Pittsburg  Supply  Co.,  109  Fed. 
Kl,  48  C.  C.  A.  580,  holding  Young  patent  No.  473,544,  for  proportional 
Stt-meter,  not  infringed. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  B.  0.  81. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  B.  0.  528. 

<^7  U.  8.  337-342,  37  !•.  Ed.  194,  13    Bup.  Ot.  366,  LUZTON  ▼.  NORTH 
BIVEB  BBTDGE  00. 

Federal  courts  will  not  follow  State  practice  conflicting  wltb  that  pre- 
icribed  by  OongresB. 

Approved  in  Hills  &  Co.  v.  Hoover,  220  U.  S.  336,  Ann.  Oas.  19120, 

662, 55  L.  Ed.  488,  31  Sup.  Ct.  402,  owner  of  copyright  to  engraving  may 

maintain  one  action  for  forfeiture  of  alleged  infringing  engravings  and 

for  penalty  of  one  dollar  for  each,  regardless  of  law  of  Pennsylvania, 

where  action  was  brought,  requiring  two  actions;  Hanks  Dental  Assn.  v. 

International  Tooth  Crown  Co.,  194  U.  S.  307,  48  L.  Ed.  990,  24  Sup.  Ct. 

700,  examination  of  party  before  trial  under  New  York  law  cannot  be 

required  in  Federal  court  in  that  State  under  statute  authorizing  taking 

depositions  or  testimony  in  mode  prescribed  by  State  law;  Silvas  v.  Ari- 
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zona  Copper  Co.,  213  Fed.  506,  where  guardian  plaintiff  pleads  inability 
to  secure  costs  of  action,  his  remedy  is  under  27  Stats,  at  Largo,  252, 
relating  to  actions  in  forma  pauperis,  and  not  under  Arizona  laws  dis- 
pensing with  security  for  costs ;  Manitowoc  Malting  Co.  v.  Fuechlwanger, 
169  Fed.  988,  Federal  court,  in  virtue  of  Rev.  Stats.,  §  954,  may  amend 
complaint  after  trial  by  raising  amount  in  ad  damnum  clause  to  con- 
form to  proof,  although  laws  of  State  hold  otherewise;  St.  Clair  v. 
United  States,  154  U.  S.  154,  38  L.  Ed.  948,  14  Sup.  Ct.  1010,  holding 
certain  provisions  of  California  Penal  Code  not  controlling  in  Federal 
courts  sitting  in  that  State;  Chappell  v.  United  States,  160  U.  S.  513, 
40  L.  Ed.  515,  16  Sup.  Ct.  401,  reaffirming  rule;  Shepard  v.  Adams,  168 
U.  S.  626,  42  L.  Ed.  606,  18  Sup.  Ct.  217,  holding,  notwithstanding  stat- 
ute  relating  to  uniformity  of  procedure  in  State  and  Federal  courts, 
latter  will  be  allowed  discretion  in  shaping  rules ;  Allnut  v.  Lancaster,  76 
Fed.  134,  holding,  where  Federal  statutes  and  State  statutes  are  incon^ 
sistent  as  to  matters  of  procedure,  latter  must  give  way;  Consumers' 
Cotton  Oil  Co.  V.  Ashbum,  81  Fed.  334,  26  C.  C.  A.  436,  holding  Fed- 
eral court  not  bound  to  follow  provisions  of  State  statute  requiring  ex- 
ceptions to  charge  to  jury  to  be  taken  while  jury  is  at  bar;  dissenting 
opinion  in  United  States  v.  Sargent,  162  Fed.  86,  89  C.  C.  A.  81,  majority 
holding  by  implication  that  in  condemnation  proceeding  by  United 
States  under  act  of  August  1, 1888,  in  Minnesota,  provision  that  pleading, 
practice,  forms  and  modes  comply  with  those  of  State  need  not  give 
way,  although  Minnesota  statute  as  to  accrual  of  right  to  interest  differs 
from  decision  of  Supreme  Court  of  United  States. 

Certiorari  will  not  lie  to  review  actions  on  law  side  of  Oircult  Court; 
writ  of  error  is  proper. 

Approved  in  United  States  v.  Dickinson,  213  U.  S.  102,  58  L.  Ed.  719, 
29  Sup.  Ct.  485,  certiorari  will  not  lie  to  Supreme  Court  to  raise  question 
whether  conviction  by  jury  of  ten  is  valid;  Whitney  v.  Dick,  202  U.  S. 
139,  50  L.  Ed.  966,  26  Sup.  Ct.  584,  authority  to  issue  writ  of  certiorari 
as  original  and  independent  proceeding  to  review  conviction  in  inferior 
Federal  court  not  gi*anted  to  Circuit  Court  of  Appeals;  American  Const. 
Co.  V.  Jacksonville  etc.  Ry.  Co.,  148  U.  S.  380,  37  L.  Ed.  490,  13  Sup.  Ct. 
762,  holding  certiorari  cannot  be  used  to  perform  office  of  writ  of  error; 
Swift  &  Co.  V.  Jones,  145  Fed.  492,  76  C.  C.  A.  253,  denying  trial  judge 
power,  even  with  acquiescence  of  parties,  to  order  trial  before  special 
master  authorized  to  pass  upon  issues  of  fact;  Village  of  Mackinaw  v. 
United  States,  120  Fed.  253,  56  C.  C.  A.  88,  holding  judgment  in  pro- 
ceeding in  Circuit  Court  by  United  States  to  condemn  land  for  public 
purpose  can  only  be  reviewed  on  error;  Kentucky  v.  Powers,  139  Fed. 
491,  arguendo. 

Commissioners'  report  is  returnable  into  Circuit  Court  appointing,  wbero 
State  law  inapplicable. 

Approved  in  Chappell  v.  United  States,  160  U.  S.  510,  40  L.  Ed.  514, 
16  Sup.  Ct.  400,  holding  Congress,  exercising  right  of  eminent  domain, 
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may  authorize  condemnation  proceedings  to  be  brought  in  either  State 
or  Federal  courts ;  dissenting  opinion  in  United  States  v.  Sargent,  162 
Fed.  88,  89  C.  C.  A.  81,  majority  holding  that  award  in  condemnation 
proceedings  under  act  of  Congress  of  August  1,  1888,  bears  interest  from 
filing  of  commissioner's  report  according  to  Minnesota  laws. 

Appealable  judgments  and  orders  in  eminent  domain  proceedings. 
Note,  16  Ann.  Gas.  1006. 

Order  appointing  commissioners  in  condemnation  proceedings  is  not 

final 

Approved  in  Wheeling  &  Elm  Grove  R.  R.  Co.  v.  Atkinson,  53  W.  Va. 

511,  44  S.  E.  774,  r^ffirming  rule;  Southern  R.  R.  Co.  v.  Postal  Tel. 
Cable  Co.,  179  U.  S.  643,  45  L.  Ed.  366,  21  Sup.  Ct.  250,  denying  writ 
of  error  where  it  is  taken  after  appointment  of  condemnation  com  mis- 
sioners  and  sustaining  of  demurrer  to  an  answer  which  is  filed  and  a  re- 
fnsal  to  permit  taking  of  testimony  in  support  of  answer;  Sheppy  v. 
Stevens,  200  Fed.  947,  119  C.  C.  A.  330,  writ  of  error  will  not  lie  from 
sustaining  of  demurrer  to  one  count  of  complaint  where  defendant  an- 
swered to  other;  Mercantile  Trust  Co.  v.  Chicago  etc.  R.  Co.,  123  Fed. 
391,  59  €.  C.  A.  349,  holding  decree  on  intervention  against  receiver 
directing  delivery  of  property  to  petitioner,  or  in  default  to  account  for 
its  value  and  also  to  pay  rental,  and  referring  to  master  to  ascertain 
value  and  its  rental,  is  not  Rnal  appealable  decree;  Tacoma  v.  Nisqually 
Power  Co.,  54  Wash.  296,  103  Pac.  50,  and  Burlington  etc.  R.  Co.  v. 
Colorado  Eastern  R.  Co.,  45  Colo.  226,  16  Ann.  Oas.  1002,  100  Pac.  609, 
both  holding  in  condemnation  proceedings  writ  of  error  will  not  lie  from 
order  determining  that  jietitioner  is  entitled  to  condemn;  Commercial 
National  Bank  v.  Consumers'  Brewing  Co.,  16  App.  D.  C.  195,  appeal 
from  order  sustaining  demurrer  to  one  count  of  complaint  where  issue 
is  pending  as  to  other,  there  being  no  equitable  circumstances  demanding 
it;  Haeussler  v.  City  of  St.  Louis,  205  Mo.  685,  103  S.  W.  1042,  and 
Panhandle  Traction  Co.  v.  Schenk,  73  W.  Va.  228,  80  S.  E.  346,  both  hold- 
ing in  condemnationr  proceedings  writ  of  error  will  not  lie  from  order 
appointing  commissioners;  Payne  v.  Latterfield,  114  Tenn.  60,  84  S.  W. 
800,  no  appeal  except  from  final  judgment;  dissenting  opinion  in  Tyler 
V.  Judges  of  Court  of  Registration,  179  U.  S.  411,  412,  46  L.  Ed.  255, 
21  Sup.  Ct.  208,  majority  holding  objection  that  persons  may  be  de- 
prived of  rights  without  due  process  by  Massachusetts  Torrens  Act  can- 
not be  raised  by  one  who  has  requisite  notice ;  Fleitas  v.  Richardson,  147 
U.  S.  545,  37  L.  Ed.  275,  13  Sup.  Ct.  432,  holding,  in  Louisiana,  an  order 
for  seizure  and  sale  of  mortgaged  land  to  pay  mortgage  debt,  not  neces- 
sarily a  final  decree ;  Chappell  v.  United  States,  160  U.  S.  507,  40  L.  Ed. 

512,  16  Sup.  Ct.  398,  where  order  overruling  a  demurrer  to  a  petition 
brought  by  the  United  States  for  the  condemnation  of  a  strip  of  land 
was  held  not  final  judgment;  Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co., 
90  Fed.  212,  where  judgment  sustaining  demurrer  to  answer  in  proceed- 
ini^  on  petition  for  condemnation  of  right  of  way  was  held  not  final 
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judgment  from  which  appeal  lies;  Southern  Ry.  Co.  v.  Postal  Tel.  Cable 
Co.,  93  Fed.  394,  395,  35  C.  C.  A.  366,  holding  writ  of  error  will  not  lie 
to  order  appointing  commissioner  to  assess  damages  in  condenmation  pro- 
ceedings ;  Great  Western  Tel.  Co.  v.  Bumham,  162  U.  S.  343,  40  L.  Ed. 
998,  16  Sup.  Ct.  852,  arguendo. 

147  XT.  S.  342-360,  S7  L.  Ed.  196,  13  Sup.  Ct  321,  8MITHMEYEB  T.  UNITED 
STATES. 

Court  of  Claims*  jurisdiction  is  not  ousted  by  i>royislon  for  adjustmsnt 
of  claim  by  Secretary  of  Interior. 

Approved  in  United  States  v.  Foreman,  5  Okl.  256,  48  Pac.  98,  not 
necessary  that  one  suing  government  to  recover  moneys  paid  on  land 
entry  erroneously  allowed  should  surrender  his  duplicate  receipt,  as 
required  by  the  act  authorizing  the  Secretary  of  the  Interior  to  re- 
turn such  moneys,  the  remedies  being  concurrent. 

Act  adoi>ting  plan  of  building  is  not  contract,  but  mere  declaration  of 
intention. 

Approved  in  Burki  v.  Pleasanton  School  District,  18  Cal.  App.  498, 
123  Pac.  548,  on  adoption  of  architect's  plans  by  school  board,  published 
notice  that*  architect  must  first  execute  bond  conditioned  that  he  would 
enter  into  contract  with  board  on  terms  they  should  propose  is  condition 
precedent  to  right  to  premium. 

Architect's  property  in  plans  furnished  under  contract  or  in  com- 
petition.   Note,  2  Ann.  Cas.  715. 

Right  of  architect  in  plans.    Note,  3  B.  B.  C.  465. 

147  U.  8.  360-370,  37  L.  Ed.  203,  13  Sup.  Ct.  350,  GLENN  ▼.  GABTH. 

Supreme  Court  cannot  review  State  decision  merely  construing  statute 
of  another  State. 

Approved  in  East  Building  etc.  Assn.  v.  Williamson,  189  U.  S.  125, 
47  L.  Ed.  739,  23  Sup.  Ct.  529,  Johnson  v.  New  York  Life  Ins.  Co ,  187 
U.  S.  496,  47  L.  Ed.  275,  23  Sup.  Ct.  196,  and  Lltjyd  v.  Matthews,  155 
U.  S.  227,  39  L.  Ed.  130,  15  Sup.  Ct.  72,  all  following  rule ;  Chicago  etc. 
R.  R.  Co.  V.  Newell,  198  U.  S.  579,  49  L.  Ed  1171.  25  Sup  Ct.  801,  apply- 
ing rule ;  Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  275,  69  L.  Ed. 
225,  35  Sup.  Ct.  37,  Kentucky  court  holding  that  statute  of  Illinois  pro- 
hibiting insurance  company  from  issuing  policy,  beneficiary  of  which  has 
no  insurable  interest,  had  no  application  to  business  done  in  Kentucky, 
was  not  denial  of  faith  and  credit  to  such  statute;  Smithsonian  Institu- 
tion v.  St.  John,  214  U.  S.  29,  53  L.  Ed.  897,  214  Sup.  Ct.  19,  decision 
of  New  York  Court  of  Appeals  that  Ohio  corporation  could  tako  as 
legatee  because  act  under  which  it  was  formed,  although  general  in  terms 
and  applicable  to  special  situation,  was  not  special  act  within  constitu- 
tional prohibition,  was  not  denial  of  faith  and  credit  to  Ohio  Constitu- 
tion ;  Allen  v.  Alleghany  Co.,  196  U.  S.  465,  49  L.  Ed.  556,  25  Sup.  Ct. 
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*\  whether  corporate  contract  made  in  violation  of  statutes  regulating 

^^ign  eorporations  was  ipso  facto  void  and  unenforceable  in  courts  of 

*J^other  State,  does  not  present  question  under  full  faith  and  credit 

7^  of  Constitution ;  Banholzer  v.  New  York  Life.  Ins.  Co.,  178  U.  S. 

^p  408,  44  L.  Ed.  1126,  1127,  20  Sup.  Ct.  975,  holding  decision  of  court 

^  another  State  that  premium  notice  required  by  N.  Y.  Laws  1892, 

^•690,  §92,  in  order  to  justify  forfeiture  for  nonpayment,  is  not  re- 

^^d  on  maturity  of  installment  note  when  based  on  authority  of  New 

^  decision,  does  not  deny  full  faith  and  credit  to  the  statute. 

jjP^s^nguished  in  Roller  v.  Murray,  71  W.  Va.  166,  Ann.  Oas.  1914B, 

tn     -^  ^  ^'  ^^^^^'  ^^*  '^^  ^-  ^-  ^'^^'  decision  of  Virginia  that  con- 
^^  is  void  for  champerty  is  binding  on  West  Virginia  courts. 

^^&t  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Gonrt.    Note,  62  L.  B.  A.  629. 

^'^e  and  manner  of  raising  and  deciding  questions  in  State  court 
^^^     obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A. 
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-    370-374,  37  L.  Ed.  206,  13  Sup.  Ot.  343,  WALTER  ▼.  NORTHEAST- 
^^^  ^    R.  R.  CO. 

^^w^^t  Court  cannot  enjoin  taxes  in  different  countieai  no  one  of  whidi 
1^^^^  to  two  thousand  dollars. 

^V^ved  in  Illinois  C.  R.  R.  Co.  v.  Adams,  180  U.  S.  39,  46  L.  Ed. 
^^4,  21  Sup.  Ct.  255,  holding  bill  for  injunction  against  taxes  by  rail- 
toad  against  revenue  agent  who  represents  all  parties  interested  is  suffi- 
cient where  it  states  that  taxes  amount  to  specified  sum  much  larger 
than  jurisdictional  amount;  Risley  v.  City  of  Utica,  168  Fed.  744,  746, 
snit  by  citizen  attacking  tax  for  fire  protection  on  ground  that  he  is 
not  protected  and  on  ground  that  he  had  no  hearing  is  not  within  juris- 
diction of  Circuit  Court,  where  tax  was  twenty  dollars,  although  as- 
sessed value  of  plaintiff's  property  was  over  two  thousand  dollars ;  Tur- 
ner V.  Jackson  Lumber  Co.,  159  Fed.  926,  87  C.  C.  A.  103,  bill  to  enjoin 
collection  of  taxes  amended  to  remove  cloud  from  title  due  to  tax  sale 
is  not  within  jurisdictional  amount  of  Circuit  Court  where  sum  of  taxes 
was  less  than  two  thousand  dollars,  although  assessed  value  of  land 
was  more;  Pumell  v.  Page,  128  Fed.  498,  denying  Circuit  Court's  juris- 
diction over  suit  to  restrain  enforcement  of  personal  tax  amounting  to 
eighty  dollars,  though  it  would  constitute  cloud  on  title  to  realty  worth 
over  two  thousand  dollars;  Coulter  v.  Fargo,  127  Fed.  913,  62  C.  C.  A. 
444,  holding  where  in  suit  to  restrain  enforcement  of  franchise  tax 
amounting  to  three  thousand  dollars,  and  one  thousand  one  hundred 
and  seventeen  dollars  of  such  amount  was  claimed  by  State  and  balance 
by  municipalities,  and  bill  not  sustainable  as  to  amount  claimed  by 
State,  Federal  court  had  no  jurisdiction;  Risley  v.  City  of  Utica,  179 
Fed.  891,  in  suit  by  taxpayers  to  recover  unreasonably  high  taxes  for 
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fire  protection^  aggregate  of  sums  claimed  cannot  be  taken  to  make  up 
jurisdictional  amount  for  Circuit  Court;  Northern  Pac.  R.  R.  Co.  v. 
Walker,  148  U.  S.  392,  37  L.  Bd.  495,  13  Sup.  Ct.  650,  and  Fishback  v. 
Western  Union  Tel.  .Co.,  161  U.  S.  100,  40  L.  Bd.  631,  16  Sup.  Ct.  .608, 
both  following  rule;  Linehan  Ry.  etc.  Co.  v.  Pendergrass,  70  Fed.  2,  16 
C.  C.  A.  585,  holding,  in  suit  to  enjoin  collection  of  a  tax,  amount  in 
controversy  is  the  tax  and  not  value  of  taxed  property;  Smithson  v. 
Hubbell,  81  Fed.  594,  holding  Federal  courts  have  no  jurisdiction  in 
equity  against  national  bank  receiver  unless  amount  in  controversy  ex- 
ceeds two  thousand  dollars. 

Distinguished  in  City  of  Hutchinson  v.  Beckham,  118  Fed.  403,  55 
C.  C.  A.  333,  upholding  Federal  jurisdiction  to  enjoin  enforcement  of 
illegal  license  tax  on  business,  which  will  result  in  direct  loss  exceed- 
ing two  thousand  dollars;  Western  Union  Tel.  Co.  v.  Norman,  77  Fed. 
20,  holding  court  has  jurisdiction  to  enjoin  State  auditor  from  certify- 
ing to  tsonnties  the  amoant  of  alleged  illegal  taxes  to  be  collected  by 
each,  when  aggregate  exceeds  two  thousand  dollars. 

Circuit  Court  cannot  liear  cause  Joined  in  by  MTeral  for  convenienciB, 
unless  each  claim  sufflcient. 

Approved  in  Wheless  v.  St.  Louis,  180  U.  S.  382,  45  L.  Bd.  685,  21 
Sup.  Ct.  403,  reaffirming  rule;  People's  Nat.  Bank  v.  Saville,  201  U.  S. 
641,  60  L.  Ed.  901,  26  Sup.  Ct.  760,  applying  rule ;  McDaniel  v.  Traylor, 
196  U.  S.  426,  49  L.  Bd.  538,  25  Sup.  Ct.  369,  in  suit  to  set  aside  claims 
allowed  against  estate  of  intestate,  fraudulently  obtained  by  defend- 
ants acting  in  concert,  jurisdictional  amount  is  sum  of  such  claims; 
Howard  v.  Linnhaven  Orchard  Co.,  228  Fed.  527,  in  suit  by  purchasers 
from  insolvent  land  corporation  to  recover  installments  on  identical 
contracts,  aggregate  of  claims  may  not  be  added  to  make  up  jurisdic- 
tional amount  of  Federal  court;  Nolen  v.  Reichman,  225  Fed.  816,  in 
suit  by  jitney  driver  on  behalf  of  self  and  others  of  his  class  to  enjoin 
enforcement  of  statute  requiring  bond  and  license,  he  is  not  entitled  to 
count  aggregate  damages  in  making  up  jurisdictional  amount;  Robert- 
son V.  Conway,  188  Fed.  582,  110  C.  C.  A.  377,  suit  on  stockholders'  lia- 
bility is  within  jurisdiction  of  Circuit  Court  as  to  amount  when  claim 
against  some  of  stockholders  exceeds  two  thousand  dollars,  although 
less  than  that  against  party  objecting;  Troy  Bank  v.  Whitehead,  184 
Fed.  936,  assignees  of  two  notes  of  vendee  secured  by  vendor's  lien  are 
not  entitled  to  add  amounts  to  make  up  jurisdictional  sum  of  Circuit 
Court;  The  Joseph  B.  Thomas,  148  Fed.  767,  78  C.  C.  A.  428,  where 
libelants  join  in  admiralty  suit  for  wages,  their  claims  cannot  be  added 
to  confer  jurisdiction ;  Eaton  v.  Hoge,  141  Fed.  66,  5  Ann.  Cas.  487,  72 
C.  C.  A.  74,  in  suit  by  several  water  right  owners,  joined  for  con- 
venience only,  to  enjoin  interference  with  stream,  their  claims  cannot 
be  added  to  reach  jurisdictional  amount;  Wisconsin  Cent.  R.  Co.  v. 
Phoenix  Ins.  Co.,  123  Fed.  989,  denying  Federal  jurisdiction  over  action 
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against  several  insurance  companies  liable  for  loss  where  alleged  lia- 
bility of  each  did  not  exceed  two  thousand  dollars,  though  State  stat- 
ute permitted  joinder  of  causes  of  action ;  Jones  v.  Mutual  Fidelity  Co., 
123  Fed.  510,  upholding  Federal  jurisdiction  over  action  by  creditors 
against  insolvent  corporation,  under  19  Laws  Del.,  c.  181,  though  claim 
of  no  one  creditor  alone  equaled  jurisdictional  amount;  McDaniel  v. 
Traylor,  123  Fed.  339,  denying  Federal  jurisdiction  over  suit  by  heirs 
to  set  aside  several  judgments  against  several  defendants  where  no  one 
judgment  exceeds  two  thousand  dollars;  Stemmler  v.  McNeill,  102  Fed. 
661,  holding  in  suit  to  quiet  title  in  which  several  defendants  are  joined 
as  defendants,  between  whom  no  privity  of  title  exists  and  each  of 
whom  claims  title  to  separate  part  of  trust,  value  of  property  in  con- 
troversy between  each  defendant  and  complainant  must  exceed  two 
thousand  dollars;  Citizens'  Bank  v.  Cannon,  164  U.  S.  322,  41  L.  Ed. 
452,  17  Sup.  Ct.  90,  following  rule ;  Putney  v.  Whitmire,  66  Fed.  387, 
holding  creditors'  bill  cannot  be  maintained  where  claiip  of  each  credi- 
tor is  for  less  than  two  thousand  dollars;  Busey  v.  Smith,  67  Fed.  15, 
holding  Circuit  Court  has  not  jurisdiction  of  suit  to  enforce  liability  of 
heirs  unless  amount  in  controversy  against  each  heir  is  sufficient  to  give 
jorisdiction ;  dissenting  opinion  in  Cates  v.  Allen,  149  U.  S.  465,  87 
L  Ed.  810,  13  Sup.  Ct.  979,  and  Colston  v.  Southern  Home  etc.  Assn., 
99  Fed.  307,  both  arguendo. 

Distinguished  in  Troy  Bank  v.  G.  A.  Whitehead  &  Co.,  222  U.  S.  41, 
56  L.  Ed.  82,  32  Sup.  Ct.  9,  Circuit  Court  has  juris  liction  of  suit 
brought  by  assignees  of  two  promissory  notes  of  one  thousand  two  hun- 
dred dollars,  where  both  notes  are  secured  by  vendor's  lien ;  Berryman 
▼.  Board  of  Trustees  of  Whitman  College,  222  ,U.  S.  348,  66  L.  Bd.  229, 
32  Snp.  Ct.  147,  in  contest  as  to  power  of  legislature  of  Washington  to 
repeal  act  exempting  college  perpetually  from  taxation.  Circuit  Court 
has  jurisdiction,  although  particular  tax  levy  sought  to  be  enjoined  is 
less  than  two  thousand  dollars;  Joy  v.  St.  Louis,  201  U.  S.  343,-50 
L.  Ed.  782,  26  Sup.  Ct.  478,  mere  fact  that  plaintiff's  title  comes  from 
patent  or  Federal  act  does  not  raise  Federal  question ;  White  v.  Ewing, 
159  U.  S.  40,  40  li.  Ed.  68,  15  Sup.  Ct.  1019,  where  suit  was  brought  by 
receiver,  appointed  by  Circuit  Court,  of  insolvent  corporation;  Larabee 
y.  DoUey,  175  Fed.  379,  suit  by  stockholder  in  banking  corporation  for 
injunction  to  restrain  acceptance  by  bank  of  Kansas  Bank  Guaranty 
Law  requiring  deposit  of  more  than  two  thousand  dollars  with  State 
treasurer  which  might  be  paid  to  other  banks  is  within  Circuit  Court's 
jurisdiction  as  far  as  concerns  amount;  Board  of  Trustees  of  Whitman 
College  V.  Berryman,  156  Fed.  114,  in  suit  by  college  to  restrain  en- 
forcement of  tax  because  of  perpetual  exemption  in  charter.  Circuit 
Court  has  jurisdiction  although  particular  installment  is  less  than  two 
thousand  dollars ;  Louisville  etc.  R.  Co.  v.  Smith,  128  Fed.  4,  63  C.  C.  A.  1, 
holding  in  suit  by  railroad  against  number  of  land  owners  to  enjoin 
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threatened  interference  with  right  of  way,  value  of  right  sought  to  be 
protected  constitutes  value  in  controversy. 

Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
6  Ann.  Oas.  489,  490. 

147  U.  8.  374-375,  37  L.  Ed.  208,  13  Sup.  Ot.  360,  KEEL0  T.  OENTRAI^ 
B.  B.  OO. 

Not  cited. 


147  U.  a  37&-396,  37  L.  Ed.  209,  13  Sup.  Ot.  340,  COOKE  T.  AVEBY. 

Case  Involves  Federal  question  where  one  construction  of  law  would 
defeat  Federal  rii^t. 

Approved  in  Northern  Pac.  Ry.  v.  Soderberg,  188  U.  S.  528,  47  L.  Ed. 
681, 23  Sup.  Ct.  366,  holding  suit  over  ownership  of  realty  in  which  plain- 
tiff's title  rests  on  interpretation  of  exception  of  mineral  lands  in  railroad 
land  grant  involves  Federal  question;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy, 
211  Fed.  177,  Federal  court  may  enjoin  prosecution  in  State  court  of  suit 
by  shipper  against  subsequently  dissolved  temporary  injunction  bond 
given  by  railroad  company  in  suit*  against  Railroad  Commissioners  to 
enjoin  new  rate  schedule,  on  supplemental  bill  of  railroad  company; 
Huff  V.  Union  Nat.  Bank,  173  Fed.  336,  suit  by  stockholder  against 
National  bank  and  directors  to  hold  latter  responsible  for  having  made 
excessive  loans  to  irresponsible  parties  involves  Federal  question ;  Colum- 
bia Valley  R.  Co.  v.  Portland  etc.  Ry.  Co.,  162  Fed.  605,  89  C.  C.  A. 
361,  bill  by  railroad  company  claiming  to  have  acquired  right  of  way 
under  act  of  Congress  March  3,  1875,  and  that  defendant  claiming  its 
right  was  forfeited  has  taken  possession  of  part  thereof  states  Federal 
question;  State  v.  Frost,  113  Wis.  647,  89  N.  W.  920,  holding  suit  by 
State  to  enjoin  Federal  court  receiver  from  dismantling  railroad  and 
selling  materials  composing  it  in  obedience  to  Federal  court's  order 
involves  Federal  question  and  is  removable;  Nashville  etc.  Ry.  Co.  v. 
Taylor,  86  Fed.  182,  following  rule;  South  Carolina  v.  Port  Royal  etc. 
Ry.  Co.,  56  Fed.  334,  where  controversy  arising  under  interstate  com- 
merce law  was  held  to  involve  Federal  question;  Pope  v.  Louisville  etc. 
Ry.  Co.,  173  U.  S.  581,  43  L.  Ed.  818,  19  Sup.  Ct.  503,  arguendo. 

Distinguished  in  Taylor  v.  Anderson,  197  Fed.  388,  389,  390,  391, 
where  plaintiff  in  ejectment  unnecessarily  deraigned  title  through 
Indian  allotment  under  act  of  Congpress,  Federal  jurisdiction  is  not 
invoked. 

Federal  courts  will  enforce  remedies  on  judgments  provided  by  State 
law  in  1873. 

Approved  in  J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed.  646,  72  C.  C.  A. 
337,  following  Virginia  practice  that  declaration  is  not  demurrable  for 
duplicity. 
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^istingnished  in  National  Surety  Co.  v.  Fletcher,  186  Ala.  609,  Ann. 

Caa.  19i6D^  872,  65  South.  151,  in  suit  on  bond  given  in  detinue  action 

^o  Pederal  court  in  accordance  vith   State  practice  because  of  Rev. 

Swts.,  §915^  requiring  similar  security  in  Federal  as  in  State  courts, 

anbrne/s  fee  cannot  be  given  as  element  of  damage,  although  allowed 

in  SUte  eoarts. 

^^erai  judgments  are  liens  to  same  extent  as  Judgments  of  court  In 
State  Where  rendered. 

Approved  in  Metcalf  v.  Watertown,  153  U.  S.  678,  38  L.  Bd.  864,  14 
Sup.  Ct.  950,  holding  right  of  action  on  Federal  judgment  barred  by 
State  s^tute  of  limitations;  King  v.  Davis,  137  Fed.  241,  Virginia  stat- 
ute providing  for  filing  of  lis  pendens  in  county  where  land  lies  does 
not  bind  f  ^eral  courts,  since  they  have  no  power  to  enforce  such 
^pegistration. 

Estates    and  interests  to  which  judgment  liens  attach.    Note,  117 
A^-  St.  Rep.  789. 

lieti  of  Federal  court  judgment.    Note,  47  L.  R.  A.  470,  471,  475. 
47e. 

federal  question  is  involved  where  ralidlty  ef  title  depends  on  exist- 
^000  ot  Tedeial  Judgment  lien. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Guardian  Trust  Co.,  240 
•0.  S.  178,  60  L.  Ed.  590,  36  Sup.  Ct.  337,  Federal  question  is  involved 
isi  suit  by  unsecured  creditor  of.  railroad  company  reorganized  on  fore- 
elosore  in  Federal  court  to  make  new  company  responsible  for  its  debt ; 
Files  V.  Davis,  118  Fed.  468,  469,  holding  action  on  attachment  bond 
exeented  in  suit  in  Federal  court  involves  Federal  question;  Nevada 
Sierra  Oil  Co.  v.  Miller,  97  Fed.  690,  upholding  Federal  jurisdiction 
where  bill  asserts  rights  based  on  mining  location  under  Federal  laws; 
Walker  v.  Windsor  Nat.  Bank,  56  Fed.  80,  5  C.  C.  A.  421,  where  suit  on 
bond  of  cashier  of  national  bank  was  held  to  involve  a  Federal  ques- 
tion; Spokane  Falls  etc.  Ry.  Co.  v.  Zeigler,  167  U.  S.  72,  42  L.  Ed.  82, 
17  Sap.  Ct.  730,  and  Pierce  v.  MoUiken,  78  Fed.  197,  holding  action  of 
ejectment  involving  question  of  validity  of  title  claimed  under  patent 
from  United  States  presents  Federal  question;  Bailey  v.  Mosher,  63 
Fed.  491,  U  C.  C.  A.  304,  and  National  Bank  v.  Wade,  84  Fed.  12,  hold- 
ing suit  against  officers  of  national  bank  to  charge  them  with  losses  sus- 
tained by  reason  of  their  failure  to  observe  provisions  of  national  bank- 
ing statute  presents  Federal  question;  Tennessee  v.  Union  &  Planters' 
Bank,  152  U.  S.  460,  38  L.  Ed.  513,  14  Sup.  Ct.  656,  Nashville  etc.  Ry. 
Co.  v.  Taylor,  86  Fed.  177,  and  Arkansas  v.  Kansas  etc.  Coal  Co.,  96 
Fed.  355,  holding,  whether  Federal  question  is  involved,  must  be  deter- 
mined from  examination  of  complaint. 

Judgment  lien  is  not  Invalidated  by  fact  tliat  judgment  is  indexed  in 
Ann  name. 
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Approved  in  Fulkerson  v.  Taylor,  102  Va.  317,  46  S.  E.  310,  word 
"same"  immediately  below  name  of  judgment  debtor  in  index  sufficient 
index  of  judgment  next  listed  against  him;  Stephens  v.  Turner,  9  Tex. 
Civ.  App.  627,  29  S.  W.  938,  holding  failure  to  give  individual  names 
of  partners  does  not  invalidate  judgment;  Bush  v.  Farris,  71  Fed.  774, 
775,  776,  18  C.  C.  A.  315,  and  First  Nat.  Bank  v.  Cloud,  2  Tex.  Civ. 
App.  628,  21  S.  W.  771,  incidentally  in  discussion  as  to  what  consti- 
tutes compliance  with  terms  of  Texas  judgment  lien  statute. 

Validity  of  common  grantor's  title  cannot  be  questioned  unless  one  con- 
nects himself  with  paramount  title. 

Approved  in  Rice  v.  St.  Louis  etc.  Ry.  Co.,  87  Tex.  93,  47  Am.  St. 
Rep.  74,  26  S.  W.  1049,  following  rule;  Clinchfield  Coal  Corp.  v.  Stein- 
man,  223  Fed.  747,  139  C.  C.  A.  273,  in  action  of  ejectment  for  mineral 
lands,  evidence  is  not  admissible  to  show  that  third  corporation  held 
title  from  State  without  connecting  plaintiff  therewith. 

Claimants  under  a  common  source  of  title.  Note,  47  Am.  St.  Rep. 
76. 

Right  of  one  of  two  parties  deriving  title  from  common  source  to 
assert  paramount  title  as  against  other  party.  Note,  16  Ann. 
Oas.  654. 

Miscellaneous.  €ited  in  Aldridge  v.  Pardee,  24  Tex.  Civ.  257,  60 
S.  W.  791,  holding  sole  trustee  of  legal  title  may  bring  trespass  te  try 
title  in  own  name. 


147  U.  8.  396^13,  37  L.  Ed.  216,  13  Sup.  Ot.  306,  HABMAN  T.  OHICAOO. 
Municipal  license  tax  on  towboat  on  Chicago  River  is  invalid. 
Approved  in  United  States  v.  Great  Lakes  Towing  Co.,  208  Fed.  742, 
trust  of  tug  corporations  employed  in  towing  ships  engaged  in  inter- 
state commerce  is  violation  of  Anti-trust  Act  of  July  2,  1890;  Louisville 
etc.  R.  Co.  V.  Hughes,  201  Fed.  742,  State  law  regulating  inspection  of 
boilers  of  locomotives  was  superseded  by  Federal  law  on  same  subject 
matter,  so  far  as  concerns  those  locomotives  engaged  in  interstate  com- 
merce, even  though  requirements  of  Federal  law  were  exceeded  by 
State  law;  Pacific  Gas  &  Electric  Co.  v.  Roberts,  168  Cal.  428,  143  Pac. 
703,  provision  of  Constitution  imposing  tax  on  gas  and  electric  lighting 
corporations  in  lieu  of  all  other  taxes  exempts  them  from  license  tax 
under  Motor  Vehicles  Act  as  to  all  automobiles  exclusively  used  in 
business ;  St.  Louis  v.  Consolidated  Coal  Co.,  158  Mo.  345,  351,  59  S.  W. 
104,  holding  void  ordinance  exacting  license  from  owner  of  towboat 
licensed  under  Federal  authority  for  privilege  of  towing  craft  in  or  out 
of  harbor  or  from  one  place  to  another  within  hfirbor;  Coxe  v.  State, 
144  N.  Y.  408,  39  N.  E.  403,  holding  grant  by  State  of  land  under  tide 
waters  with  power  to  reclaim  same,  invalid;  dissenting  opinion  in  St. 
Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  105,  37  L.  Ed.  886,  13  Sup. 
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^t.  490,  majority  sustaining  validity  of  municipal  tax  imposed  on  tele- 
p^pb  companies  for  privilege  of  using  streets ;  The  Kate,  56  Fed.  616, 
^^eidentally  in  discussing  New  York  statute,  giving  maritime  lien;  dis- 
puting opinion  in  Independent  Tug  Line  v.  Lake  Superior  Lumber  etc. 
^^  146  Wis.  130,  131  N.  W.  412,  majority  holding  that  foreign  towing 
^^^TJoration  is  subject  to  laws  relating  to  foreign  corx>orations  as  re- 
^P^ts  contract  made  in  State  for  towage  between  two  points  in  State, 
ftstinguished  in  New  York  v.  Sohmer,  235  U.  S.  559,  69  L.  Ed.  859, 
35  Sap.  Ct.  162,  tax  by  State  upon  domestic  corporation  engaged  in 
transportation  upon  navigable  rivers  is  not  infringement  upon  Federal 
powers  to  grant  license  to  navigate  public  waters;  Williams  v.  City  of 
Talladega,  164  Ala.  643,  644,  51  South.  332,  333,  ordinance  of  city  im- 
posing tax  on  foreign  telegraph  company  for  messages  transmitted  be- 
tween points  in  the  State  is  valid;  Commonwealth  v.  Breakwater  Co., 
214  Mass.  17,  18,  100  N.  E.  1038,  State  law  requiring  boiler  inspection 
applies  to  boilers  on  those  barges  not  sea-going  in  absence  of  Federal 
law  on  subject. 

Power  to  impose  local  license  tax  on  vessels  licensed  by  United 
States.    Note,  27  L.  B.  A.  414. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  B.'A. 
85. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
693. 

147  XT.  8.  413-431,  37  L.  Ed.  223,  13  Sup.  Ot.  333,  DOYLE  ▼.  TTNION  PAO. 
ET.  CO. 

Where  Instmction  could  have  been  glren  for  one  party,  otber  cannot 
•1)j6ct  to  minute  errora. 

Approved  in  dissenting  opinion  in  Southern  Pac.  Co.  v.  Burke,  60  Fed. 
710,  9  C.  C.  A.  229,  majority  holding  question  of  negligence  under  facts 
should  be  submitted  to  jury. 

Landlord  doea  not  warrant  that  house  is  fit  for  occupancy. 
Approved  in  Franklin  v.  Tracy,  117  Ky.  273,  68  L.  B.  A.  649,  77 
S.  W.  1115^  reaffirming  rule;  American  Car  &  Foundry  Co.  v.  Mer- 
chant's Despatch  Transp.  Co.,  216  Fed.  907,  on  assignment  of  patent 
for  car  frame,  in  absence  of  misrepresentations  or  concealment,  there 
is  no  duty  on  vendor  to  disclose  facts  concerning  importance  or  practi- 
cability of  patent ;  Schwalbach  v.  Shinkle,  Wilson  &  Kreis  Co.,  97  Fed. 
485,  holding  where  leased  premises  unsafe  for  purpose  for  which  leased, 
and  such  fact  is  apparent  on  reasonable  inspection,  lessor  not  liable  for 
injories  by  use  of  premises  in  unsafe  condition;  Valin  v.  Jewell,  88 
Conn.  157,  L.  B.  A.  1915B,  324,  90  Atl.  39,  where  absence  of  arrange- 
ment on  porch  roof  to  carry  off  water  was  apparent,  landlord  is  not 
f^ponsible    to   tenant   for   injuries   received   in   removing   ice   caused 
thereby;    Enquist    v.    Bidden,   41    App.   D.    C.   181,   landlord    is    not 
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responsible  for  coUapne  of  elevator  alleged  to  have  been  caused  by  im- 
proper eonatniction  after  nine  months  of  use  by  tenant,  there  being  no 
representations  as  to  condition,  and  tenant  being  bound  to  repair; 
Hovel]  V.  Schneider,  24  App.  D.  C.  547,  549,  landlord  is  not  responsible 
to  tenant  for  injnries  to  latter  caused  by  falling  of  flush  tank  in  water- 
closet,  although  dne  to  defect  not  readily  discoverable,  where  it  had 
been  installed  by  previous  tenant  and  landlord  did  not  know  of  defect; 
Smith  V.  Walsh,  92  Md.  530,  48  Att.  93,  holding  landlord  not  liable  for 
injuries  to  subtenant  sustained  by  defect  in  premises  in  absence  of  evi- 
dence of  existence  of  defect  at  time  of  lease  or  of  knowledge  of  defect 
on  part  of  landlord ;  O'Ualley  v.  Twenty-fiye  Associates,  178  Mass.  659, 
60  N.  E.  388,  holding  landlord  of  tenement  not  liable  to  employee  of 
tenant  for  injury  caused  by  breaking  of  hook  attached  to  orane  on 
building  if  he  did  not  know  hook  was  defective;  Waite  v.  Olfeil,  72 
Fed.  358,  holding  tenant  under  his  covenant  to  repair  is  not  obliged  to 
repair  in  case  premises  are  entirely  destroyed ;  Whittnore  v.  Orono  Pulp 
etc.  Co.,  91  Me.  308,  64  Am.  St.  Bep.  236,  40  L.  B.  A.  380,  39  Atl.  1036, 
holding  landlord  owes  to  lessee  no  duty  of  exercising  care  to  ascertain 
and  apprise  him  of  defects  in  leased  property;  Thum  v.  Rhodes,  12  Colo. 
App.  249,  55  Pac.  266,  and  Davis  v.  George,  67  N.  H.  395,  397,  39  Atl. 
980,  981,  both  holding  there  ia  no  implied  covenant  that  a  leased  fur- 
nished house  is  suitable  for  lessee's  occupation;  Schmalzried  v.  White, 
97  Tenn.  40,  S2  L.  B.  A.  783,  36  S.  W.  395,  holding  landlord  not  Uable 
for  injuries  to  tenant,  caused  by  latter  jumping  from  building  during 
.fire,  there  being  no  (i  re -esc  a  pes ;  Willed  v.  Hines,  100  Tenn.  542,  66 
Am.  St.  Bep.  772,  41  L  B.  A.  279,  46  S.  W.  293,  holding  landlord  liable 
for  injuries  to  tenant,  resulting  from  defective  condition  of  premises, 
when  such  condition  was  known  to  him  but  not  to  tenant;  dissenting 
opinion  in  Norris  v.  McFadden,  159  Mich.  440,  124  N.  W.  60,  majority 
holding  that  lessor  was  liable  to  lessee  of  theater  for  failing  to  disclose 
that  city  authorities  had  demanded  that  he  make  certain  alterations 
where  examination  would  not  have  revealed  these  defects. 

Distinguished  in  Morton  v.  Hanes,  162  Mich.  369,  139  Am.  St.  B«p. 
568,  127  N.  W.  271,  where  landlord  fraudulently  represented  to  tenant 
that  beating  plant  was  sufRcient  to  warrant  tenant  taking  boarders, 
landlord  ia  responsible  if  plant  is  insofBcient;  Meyers  v.  Russell,  124 
Mo.  App.  326,  101  S.  W.  609,  where  agent  of  landlord  had  represented 
to  plaintiff  that  premises  wore  in  good  repair,  subsequent  breaking  of 
stairway  causing  injur;  will  entitle  tenant  to  recover;  Howard  v. 
Washington  Water  Power  Co.,  75  Wash.  262,  62  L.  B.  A.  (H.  S.)  678. 
134  -Pac.  931,  landlord  is  responsible  for  injuries  to  tenant  from  con- 
tact with  exposed  electric  switch,  which  reasonable  examination  would 
not  have  revealed. 

What  justifies  the  tenant  in  abandoning  leased  premises.    Note,  38 
Am.  St.  Bep.  477. 
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Implied  covenant  in  lease  as  to  fitness  for  purpose  intended.    Note, 
33  L.  R.  A.  453. 

Landlord's  liability  to  tenant  for  defect  in  premises.    Note,  84 
L.  B.  A.  887. 

Court  may  express  oplnicm  as  to  facts  if  Jury  Is  instmcted  they  are  net 
boimd  thereby. 

Approved  in  Allis  v.  United  States,  155  U.  S.  123,  39  L.  Bd.  94,  15 
Sup.  Ct.  39,  Pullman's  Palace  Car  Co.  v.  Harkins,  55  Fed.  938,  5  C.  C.  A. 
326,  Bank  of  Commerce  v.  Bright,  77  Fed.  952,  23  C.  C.  A.  586,  Freder- 
icks V.  Northern  etc.  R.  R.  Co.,  157  Pa.  St.  129,  22  L.  B.  A.  314,  27 
Atl.  697,  Aerheart  v.  St.  Louis  etc.  B.  Co.,  99  Fed.  910,  40  C.  C.  A.  171, 
Pittsburgh  Ry.  Co.  v.  Bloomer,  146  Fed.  722,  77  C.  C.  A.  146,  and 
Parulo  v.  Philadelphia  etc.  R.  Co.,  145  Fed.  677,  all  reaffirming  rule; 
United  States  v.  Oppenheim,  228  Fed.  227,  when  jury,  being  unable  to 
agree,  request  for  further  instructions  on  certain  point,  judge  may  caU 
their  attention  to  all  or  any  part  of  evidence  bearing  thereon,  and  state 
contentions  of  parties  with  respect  to  its  bearing  and  weight;  United 
States  v.  Oppenheim,  228  Fed.  229,  in  explaining  possible  sufficiency  of 
circumstantial  evidence  to  jury,  judge  may  compare  it  to  looking  out  of 
window  and  telling  that  sun  was  shining  without  seeing  it;  Young  v. 
Corrigan,  210  Fed.  443,  127  C.  C.  A.  174,  reasonable  expression  of  opin- 
ion by  judge  to  jury  as  to  facts  with  understanding  that  they  are  not 
bound  thereby  is  allowable;  Brent  v.  Chas.  H.  Lilly  Co.,  202  Fed.  337, 
339,  on  trial  of  issue  as  to  construction  of  contract,  judge  may  express 
to  jury  opinion  on  evidence  where  he  stated  it  was  merely  to  illustrate 
tbe  points  and  was  not  binding;  Nome  Beach  Lighterage  &  Transp.  Co.  v. 
Munich  Assur.  Co.,  123  Fed.  824,  applying  rule  in  action  on  marine  pol- 
icy on  question  of  seaworthiness ;  Breese  v.  United  States,  106  Fed.  686, 
45  C.  C.  A.  535,  applying  rule  in  prosecution  of  bank  president  for  em- 
bezzlement. 

Occupation  of  premises  as  servant  and  as  tenant.    Note,  4  L.  R.  A. 
(N.  S.)  708. 

147  V,  8.  4S1-448,  37  L.  £d.  231,  13  Sup.  Ot.  396,  X7KITBD  LINES  TEL. 
00.  V.  BOSTOK  SAFE  DEPOSIT  ETC.  OO. 

Mortgage  bonds  exchanged  for  stock  have  prior  lien  oyer  bonds  issued 
^y  construction  company. 

Cited  in  Boston  Safe  Deposit  etc.  Co.  v.  American  etc.  Tel.  Co.,  67 
Fed.  167,  arguendo. 

Corporation  may  bold  property  in  other  States  in  absence  of  statutory 

prohibition. 
Approved  in  Keating  Implement  etc.  Co.  v.  Favorite  Carriage  Co.,  12 

Tex,  Civ.  App.  668,  35  S.  W.  418,  holding  statute  denying  to  foreign  cor- 
porations ngbt  to  sue  unless  articles  of  incorporation  were  filccl  with 
Secretary  of  State  not  applicable  to  corporations  engaged  in  interstate 
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commerce;  dissenting  opinion  in  Chicago  etc.  Ry.  Co.  v.  Southern  Indi- 
ana Ry.  Co.,  38  Ind.  App.  261,  70  N.  E.  853,  majority  holding  that  where 
railroad  company  contracted  with  other  railroad  to  permit  crossing  on 
condition  that  other  company  would  not  build  spur-track  to  certain  quar- 
ries, latter  condition  being  void,  whole  contract  was  void;  dissenting 
opinion  in  Hurst  v.  Southern  Ry.  Co.,  162  N.  C.  373,  78  S.  E.  436, 
majority  holding  that  suit  cannot  "be  removed  to  Federal  court  by  for- 
eign corporation  on  account  of  diversity  of  citizenship  where  subject  of 
action  was  purchase  it  had  just  made  at  foreclosure  sale  of  corporation's 
property,  law  providing  that  after  such  sales  purchaser  shall  become  new 
corporation. 

Right  of  foreign  corporations  to  own  real  estate.    Note,  24  L.  R.  A. 
327. 

Judicial  sales  conclude  no  one  not  party  to  proceedings. 
Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Long  Island  Loan  etc.  Co.,  172 
U.  S.  515,  43  L.  Ed.  636,  19  Sup.  Ct.  246,  following  rule ;  Wabash  R.  R. 
Co.  V.  Adelbert  College,  208  U.  S.  53,  52  L.  Ed.  886,  28  Sup.  Ct.  182.  judg- 
ment in  suit  by  holder  of  some  of  series  of  bonds  alleged  to  be  brought 
in  behalf  of  other  holders  as  well,  but  of  which  no  other  notice  is  given 
other  holders,  does  not  bind  them;  James  v.  Central  Trust  Co.,  98  Fed. 
493,  39  C.  C  A.  126,  holding  stockholder  bound  by  decree  of  sale  made 
in  foreclosure  against  corporation ;  Larson  v.  Christiansen,  14  N.  D.  480, 
106  N.  W.  53,  sale  of  real  estate  in  enforcement  of  alleged  lien  declared 
for  fine  in  criminal  proceedings  for  selling  liquor  on  premises,  to  which 
proceeding  owner  of  land  was  not  a  party,  is  a  nullity. 

Validity  of  mortgage,  other  than  on  railroad,  covering  after-acquired 
realty.    Note,  21  L.  E.  A.  (N.  S.)  844. 


147  U.  8.  449-467,  37  I*.  Ed.  237,  IS  Sup.  Ot.  409,  HOBNEB  T.  UNITED 
STATES. 

Bonds  issued  by  Austrian  gorenmient  and  paid  by  drawing  constitute 
lottery. 

Approved  in  Public  Clearing  House  v.  Coyne,  194  U.  S.  615,  48  L.  Ed. 
1101,  24  Sup.  Ct.  789,  no  scheme  of  investment  which  must  ultimately 
and  inevitably  result  in  failure  can  be  called  legitimate;  United  States 
V.  Purvis,  195  Fed.  621,  contract  of  investment  whereby  those  securing 
low  numbers  as  they  were  recorded  would  obtain  a  loan  earlier  than 
others  held  to  be  a  lottery  within  meaning  of  Penal  Code,  §  213 ;  Brook- 
lyn Daily  Eagle  v.  Voorhies,  181  Fed.  581,  advertisement  offering  prize 
for  best  essay  on  title  of  breakfast  food  is  not  advertisement  of  lottery 
within  meaning  of  postal  regulations ;  Fitzsimmons  v.  United  States,  156 
Fed.  479,  13  L.  R.  A.  (N.  S.)  1095,  84  C.  C.  A.  287,  scheme  by  which 
certificates  are  issued  holder  agreeing  to  pay  dollar  per  week,  subject  to 
forfeiture  for  nonpayment,  seventy-five  per  cent  of  which  goes  to  fund 
from  which  after  maturity  holder  is  to  be  paid  two  dollars  for  every  week 
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prior  to  maturity,  is  lottery  within  prohibition  of  postal  laws;  United 
States  V.  McKenna,  149  Fed.  253,  prize  for  obtaining  seven  x>aper  ani- 
mals, parts  of  one  of  which  are  contained  in  each  package  of  food 
product;  United  States  v.  Jefferson,  134  Fed.  300,  placing  in  each  pack- 
age of  cereal  one  letter  of  word  "mother's"  and  offering  prize  for  enough 
letters  to  spell  word;  Russell  v.  Equitable  Loan  etc.  Co.,  129  Ga.  162, 
12  Ann.  Gas.  129,  58  S.  E.  885,  loan  certificates,  some  redeemable  accord- 
ing to  number  table  before  maturity  at  gain  to  holder,  held  to  be  a  lottery ', 
Equitable  Loan  Co.  v.  Waring,  117  Ga.  614,  664,  44  S.  E.  327,  348,  hold- 
ing scheme  whereby  on  payment  of  initiation  fee  and  monthly  dues  for 
certain  time  certain  sum  paid  in  cash,  not  lottery;  Meyer  v.  Stale,  112 
Ga.  24,  37  S.  E.  97,  holding  merchant  giving  customers  opportunity  to 
secure  by  chance  any  article  of  value  additional  to  that  for  which  Huch 
customer  has  paid,  violates  Penal  Code,  §  407  (Anti-lottery  Act) ;  State 
V.  McTeer,  129  Tenn.  540, 167  S.  W.  122,  and  Ferguson  v.  State,  178  Ind. 
571,  Ann.  Oas.  19150,  172,  42  L.  R.  A.  (N.  8.)  720,  99  N.  £.  807,  both 
holding  slot  machine,  giving  nickel  package  of  gum  for  each  nickel  and 
sometimes  checks  by  which  further  playing  could  be  conducted,  is  lottery, 
although  an  indicator  showed  what  the  next  play  would  bring  as  a  re- 
ward; Lang  V.  Merwin,  99  Me.  489,  105  Am.  St.  Rep.  298,  59  Atl.  1022, 
coin-operated  slot  machine  from  which  customer  receives  cigar  value  of 
his  coin,  and  may  win  additional  cigars,  gambling  device ;  State  v.  United 
States  Express  Co.,  95  Minn.  448,  104  N.  W.  559,  company  merely  dis- 
tributing money  collected  from  patrons  in  accordance  with  priority  deter- 
mined by  chance  of  certificate  given  each  patron;  City  of  Moberly  y. 
Deskin,  169  Mo.  App.  679,  155  S.  W.  844,  fact  that  package  of  gum  was 
given  each  time  a  nickel  was  dropped  in  slot  machine  which  also  gave 
occasionally  trade  chips   from   ten  cents   to'  one   dollar  in  value,  de- 
prives it  of  its  gaming  character;  Stevens  v.  Times-Star,   72  Ohio  St. 
148, 106  Am.  St.  Rep.  586,  73  N.  E.  1061,  guessing  contest  as  to  number 
of  votes  to  be  polled  for  State  officer  at  approaching  election ;  Fidelity 
Funding  Co.  v.  Vaughn,  18  Okl.  25,  10  L.  R.  A.  (N.  8.)  1128,  90  Pac. 
38,  contract  with  company  by  which  holder  may  receive  prizes  and  the 
profit  from  which  depends  on  chances  of  lapsation  of  other  contracts  and 
chances  of  company  securing  new  contracts  is  a  lottery  contract ;  Quatsoe 
V.  Eggleston,  42  Or.  319,  71  Pac.  67,  holding  contract  between  advertiser 
and  merchant  whereby  latter  for  fixed  sum  is  to  be  furnished  with  num- 
ber of  tickets  to  distribute  to  his  customers,  and  advertiser  is  to  procure 
pianos  to  be  awarded  to  person  receiving  greatest  number  of  votes  cast 
by  holders  of  tickets,  not  a  lottery;  State  ▼.  Dalton,  22  R.  I.  90,  46  Atl. 
239,  holding  Anti-trading  Stamp  Act  void;  United  States  v.  Polifzer.  59 
Fed.  275,  in  a  similar  case ;  United  States  v.  Wallis,  58  Fed.  944,  where 
sfheme  for  increasing  circulation  of  a  newspaper  was  held  lottery  and 
inhibited  by  law;  MacDonald  v.  United  States,  63  Fed.  431,  12  C.  C.  A. 
339,  and  MeLaughlin  v.  National  etc.  Investment  Co.,  64  Fed.  911,  where 

scheme  for  issuing  bonds  and  investing  funds  was  held  gambling  and 
XVI— 20 
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inhibited  by  law ;  United  States  v.  Fulkerson,  74  Fed.  626,  627,  629,  where 
a  pretended  insurance  scheme  was  held  to  be  a  lottery;  Roselle  v.  Farm- 
ers' Bank,  141  Mo.  41,  64  Am.  St.  Rep.  502,  39  S.  W.  275,  holding  lottery 
ticket,  authorized  at  place  of  issue,  not  within  protection  of  commerce 
clause  of  Federal  Constitution. 

Distinguished  in  Lyons  v.  Bank  of  Discount,  154  Fed.  393,  394,  Act 
of  Congress  placing  all  banks  having  branch  office  in  District  of  Columbia 
under  National  Banking  Act  and  permitting,  in  case  of  insolvency,  re- 
ceiver appointed  by  controller  of  currency  of  United  States  to  sue  in  all 
Federal  courts  is  constitutional ;  Attorney  General  v.  Preferred  Mercantile 
Co.,  187  Mass.  519,  73  N.  E.  671,  uncertainty  as  to  number  of  contracts 
to  lapse  or  number  of  new  contract  takers  to  come  in  does  not  make 
lottery. 

Criminal  uses  of  the  United  States  mail.    Note,  58  Am.  St.  Rep.  601. 

What  constitutes  a  lottery.    Note,  1  Ann.  Oas.  91. 

Lotteries  within  postoffice  laws.    Note,  52  L.  R.  A.  (N.  S.)  109. 

Conflict  of  laws  as  to  gambling  and  lottery  contracts.    Note,  64 
L.  R.  A.  170. 


147  U.  S.  467-476,  37  I*.  Ed.  244,  13  Sup.  Ct.  358,  CLEMENT  T.  FIELD. 

In  Kansas,  claim  for  breach  of  warranty  may  be  set  off  in  replevin  to 
enforce  mortgage. 

Approved  in  Baer  v.  Sleicher,  153  Fed.  132,  82  C.  C.  A.  281,  Federal 
court,  in  which  replevin  was  brought  for  tools  of  subcontractors  on  gov- 
ernment work,  taken  by  contractors  for  alleged  breach  by  subcontractors, 
has  jurisdiction  to  hear  co.unterclaim  of  contractors  for  damages  from 
alleged  breach;  Miller  v.  Thayer,  96  Kan.  281,  150  Pac.  538,  in  replevin 
to  secure  stock  of  goods  by  right  of  chattel  mortgage  for  purchase  pnce, 
defendant  vendee  may  set  up  as  counterclaim  fraud  in  original  sale. 

Distinguished  in  Zimmerman,  Wells-Brown  Co.  v.  Sunset  Lumber  Co., 
57  Or.  313,  Ann.  Cas.  1913A,  103,  32  L.  R.  A.  (N.  S.)  128,  HI  Pac.  691, 
in  replevin  for  two  engines,  defendant's  counterclaim  alleging  contract  of 
purchase  and  damages  for  defects  in  engines  is  not  good  plea  because 
amount  claimed  by  it  is  less  than  claim  of  plaintiffs. 

Action   of   replevin   as   subject   to   setoff   or   counterclaim.    Note, 
Ann.  Oas.  1913A,  109. 

Right  in  replevin  to  recoup  damages.    Note,  24  L.  R.  A.  (N.  S.)  748. 

Allowance  of  damages  for  breach  of  warranty  to  defendant  in  replevin 
bars  suit  therefor. 

Approved  in  Penney  v.  Corey,  147  Ala.  621,  41  South.  979,  buyer  sued 
on  some  of  several  notes  given  for  plumbing  supplies  who  recoups  for 
misrepresentations  as  to  value  and  was  allowed  deduction,  may  not  set 
up  same  plea  to  subsequently  maturing  notes  (reversed  on  rehearing). 
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U7  V,  8.  476-486,  37  I..  Ed.  247,  13  Sup.  Ot.  403,  BABNETT  T.  KINKEY. 

Anignment  for  credlton  in  Utah  to  citizen  of  XJUh  is  good  against  at- 
tachment in  Idaho. 

Approved  in  Memphis  Sav.  Bank  y.  Houchens,  115  Fed.  104,  52  C.  C.  A. 
176,  holding  assignment  executed  outside  of  State  conveying  proy^erty 
in  State,  which  is  valid  where  made  and  conforms  to  form  prescribed 
for  conveyances  of  realty  under  laws  where  it  is  situated,  will  bo  there 
enforced,  though  not  conforming  to  law,  where  controversy  is  wholly  be- 
tween nonresident  creditors  of  assignor;  Roberts  v.  Norcross,  69  N.  H. 
535,  45  Atl.  561,  holding  common-law  assignment  for  creditors,  executed 
in  another  State  and  valid  therein,  passes  title  to  debtor's  property  in 
this  State  as  against  subsequent  attachment  by  dissenting  creditor ;  Bige- 
low  v.  Old  Dominion  Copper  Min.  etc.  Co.,  74  N.  J.  Eq.  487,  71  Atl.  166, 
resident  of  Massachusetts  cannot  set  up  champerty  prohibition  of  statutes 
of  New  Jersey  in  suit  in  latter  to  restrain  prosecution  of  suit  against 
him  in  former  State,  although  such  statutes  were  involved  in  Massachu- 
setts suit  where  he  has  acquiesced  to  jurisdiction;  In  re  Browning  ft 
Brothers,  68  N.  J.  Eq.  758,  61  Atl.  1069,  where  deed  of  assignment  for 
benefit  of  creditors  was  executed  and  recorded  in  Pennsylvania,  there 
was  election  to  administer  in  Pennsylvania  alone,  in  spite  of  subsequent 
attempt  to  comply  with  New  Jersey  law;  Williams  v.  Kemper,  Hundley  & 
McDonald  Dry  Goods  Co.,  4  Okl.  151,  43  Pac.  1150,  voluntary  assign- 
ments, valid  when  made,  will  by  county  be  enforced  in  other  States 
against  nonresident  attaching  creditors,  even  though  unlawful  in  such 
States;  Bloomingdale  v.  Weil,  29  Wash.  624,  627,  628,  70  Pac.  90,  100, 
holding  foreign  creditor  of  foreign  debtor  cannot  attach  debtor's  realty  in 
this  State  where  debtor  has  made  voluntary  assignment  of  all  his  prop- 
erty for  benefit  of  foreign  assignee,  when  such  assignment  is  valid  where 
executed;  Security  Trust  Co.  v.  Dodd,  173  U.  S.  629,  43  L.  Ed.  837,  19 
Sup.  Ct.  546,  and  Schroder  v.  Tompkins,  58  Fed.  675,  676,  677,  both 
holding  voluntary  common-law  assignment,  valid  in  State  where  made, 
carries  title  to  chattels  located  in  another  State,  and  will  be  enforced 
hy  its  courts,  if  not  contrary  to  its  own  public  policy;  Schindelholz  v. 
Cullum,  55  Fed.  887,  5  C.  C.  A.  293,  and  Stowe  v.  Belfast  Sav.  Bank,  92  v 
Fed.  94,  both  holding  State  insolvency  laws  are  limited  in  operation  to 
territory  of  State;  Smith  v.  Jones,  63  Ark.  239,  240,  37  S.  W.  1054,  hold- 
ing rule  that  foreign  assignment  will  not  be  upheld  as  against  domestic 
creditors  does  not  apply  in  case  of  absolute  bona  fide  sale  of  property; 
Pitman  v.  Marquardt,  20  Ind.  App.  445,  50  N.  E.  898,  holding  voluntary 
assignment  valid  where  made  cannot  be  attacked  in  another  State  on 
crround  that  amount  of  exemption  provided  by  laws  of  former  is  pr^ater 
than  that  provided  by  laws  of  latter;  Commercial  Nat.  Bank  v.  Mother- 
well Iron  etc.  Co.,  95  Tenn.  181,  29  L.  R.  A.  167,  31  S.  W.  1004,  holding 
if  by  statute  judgment  confessed  by  insolvent  corporation  after  filing  of 
jyetition  is  valid  against  corporation,  such  judgment  may  be  enforced  in 
another  State ;  Paxson  v.  Brown,  61  Fed.  880,  10  C.  C.  A.  135,  and  Moore 
V.  Land;  Title  &  Trust  Co.,  82  Md.  292,  33  Atl.  643,  both  arguendo. 
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YThen  an  assignment  for  the  benefit  of  creditors  is  deemed  frandti* 
lent,  and  effect  of  fraud  on  assignment.    Note^  58  Am.  St.  Rep.  87. 

Transfer  of  property  out  of  State  by  bankruptcy  or  kindi-ed  pro- 
ceedings.   Note,  23  L.  R.  A.  89. 

147  U.  8.  486-490,  37  L.  Ed.  251,  13  Sup.  Ct.  512,  IN  BE  HAWKINS. 
Mandamus  does  not  lie  to  review  Judicial  action  within  Jurisdiction. 

Approved  in  American  Const.  Co.  v.  Jacksonville  ^tc.  Ry.  C'O.,  148 
U.  S.  386,  37  L.  Bd.  492,  13  Sup.  Ct.  764,  following  nile ;  In  ro  Haber- 
man  Mig.  Co.,  147  U.  S.  530,  37  L.  Bd.  267,  13  Sup.  Ct.  628,  holding 
discretion  of  Circuit  Court  cannot  be  controlled  by  mandamus;  In  re 
Parsons,  150  U.  S.  156,  37  L.  Ed.  1037,  14  Sup.  Ct.  52,  holding  Supreme 
Court  cannot,  by  mandamus,  compel  court  b'^lnw  to  decide  a  matter  in 
a  particular  way;  The  Nyack,  199  Fed.  387,  118  C.  C.  A.  67,  in  suit  by 
Boa  cook  for  injuries  due  tn  alleged  negligence,  Circuit  Court  of  Appeals 
is  not  bound  by  verdict  in  District  Court  finding:  negligence. 

Distinguished  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed. 
964,  93  C.  r.  A.  360,  it  is  within  power  of  Circuit  Court  of  Appeals  to 
give  additional  relief  to  party  to  admiralty  case  who  has  not  apjtealed. 

147  U.  a  490-494,  37  L.  Ed.  252,  13  Sup.  Ot.  394,  THOBINaTON  ▼.  MONT- 
GOMEBY. 

Fifth  amendment  restricts  only  Federal  power. 
Approved  in  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  158,  41  L.  Ed. 
888,  17  Sup.  Ct.  63,  Brown  v.  New  Jersey,  175  U.  S.  174,  44  L.  Ed. 
120,  20  Sup.  Ct.  78,  and  Matheny  v.  Aiken,  68  S.  C.  174,  47  S.  E.  60,  all 
reaffinning  rule;  Maxwell  v.  Dow,  176  U.  S.  597,  44  L.  Ed.  608,  20  Sup. 
Ct.  455,  upholding  prosecution  for  felony  by  proceeding  by  information; 
Ex  parte  Pepper,  185  Ala.  292,  64  South.  115,  question  whether  defendant 
in  civil  action  in  State  court  may  be  compelled  to  testify  to  facts  pos- 
sibly subjecting  him  to  civil  penalty  is  not  within  scope  of  fifth  amend- 
ment to  Federal  Constitution;  Southern  Ry.  Co.  v.  Bush,  122  Ala.  488, 
26  South.  173,  holding  in  action  against  railroad  to  recover  damages 
brought  under  Code,  §  27,  "to  prevent  homicide,"  answers  of  engineer  in 
charge  of  locomotive,  causing  death,  in  response  to  interrogatories  pro- 
pounded to  defendant  filed  for  discover^';  Sinclair  v.  Gunzenhauser,  179 
Ind.  110.  98  N.  E.  48,  foreclosure  proceedings  where  defendant  was  served 
outside  State  car  not  be  attacked  under  fifth  amendment  to  Federal  Con- 
stitution; Barrett  v.  State,  175  Ind.  116,  93  N.  E.  544,  State  law  regu- 
lating width  of  entries  in  bituminous  coal  mines  is  not  within  .scope  of 
fifth  amendment  to  Federal  Constitution;  Inland  Steel  Co.  v.  Yedinak, 
172  Ind.  423, 139  Am.  St.  Rep.  389,  87  N.  E.  234,  act  of  Indiana  prohibit- 
ing employment  of  minors  under  sixteen  is  not  within  purview  of 
fifth  amendment  to  Federal  Constitution ;  Republic  Iron  etc.  Co.  v.  State, 
160  Ind.  383,  62  L.  R.  A.  136,  66  N.  E.  1006,  where  law  providing  that 
laborers  be  paid  by  the  week  was  void  under  State  Constitution,  it 
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OMecessary  to  consider  its  relation  with  the  Federal  Constitution;  Pitts- 
hurgh  etc.  Ry.  Co.  v.  Lightheiser,  168  Ind.  462,  78  N.  E.  1041,  State  Em- 
ployers^  Liability  Act  is  not  within  scope  of  fifth  amendment  to  Federal 
Constitution ;  Republic  Iron  etc.  Co.  v.  State,  160  Ind.  383,  66  N.  E.  1006, 
holding  void  Laws  1899,  p.  193,  c.  124,  punishing  failure  of  anyone  to 
refuse  to  pay  laborers  weekly ;  State  v.  Comer,  157  Ind.  613,  62  N.  E.  453, 
bolding  insufficient  plea  in  abatement  to  indictment  that  when  defendant 
called  before  grand  jury  he  was  not  informed  that  he  had  legal  right  to 
refuse  to  testify;  State  v.  Buente,  256  Mo.  237,  Ann.  Gas.  1915D.  879, 
165   S-   W.  342,  State  law  providing  that  if  on  examination  for  misde- 
meanor it  is  discovered  that  defendant  is  guilty  of  felony,  he  may  be 
held    for  latter,  is  not  within  purview  of  fifth  amendment  to  Federal 
Constitution ;  State  v.  Parker  Distilling  Co.,  236  Mo.  301,  139  S.  W.  477, 
State    law  imposing  tax  on  liquors  except  those  made  from  domestic 
grapes  is  not  within  scope  of  fifth  amendment  to  Federal  Constitution, 
nor  would  it  conflict  therewith  if  it  were;  State  v.  Mountain  Timber  Co., 
75  Wash.  590, 135  Pac.  649,  4  N.  C.  C.  A.  818,  State  industrial  insurance 
law  delegating  determination  of  questions  thereunder  to  commission  is 
Dot  within  scope  of  fifth  amendment  to  Federal  Constitution. 

Effect  of  prohibiting  use  of  testimony  against  witness  on  exemption 
:from  self -crimination.    Note,  26  L.  B.  A.  418. 

^'hat  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  542. 

^^"^    XT.  8.  494HL99,  37  L.  XSd.  253,  13  Sap.  Ot.  406.  ABNOLD  ▼.  UNITED 


**^PV6ariii«  anMral"  Includes  drees  in  general,  not  merely  outer  clothing. 

.   -^r>l>roved  in  United  States  v.  Thompson,  189  Fed.  841,  in  trial  under 

.  ^*^'t;i3ient  for  violation  of  revenue  law  as  to  taxes  on  liquors,  by  moving 

JJiaox^s,  tax  not  being  paid,  revenue  law  will  be  construed  liberally;  Bur- 

^^^   «;  Williams  Co.  v.  United  States,  153  Fed.  70,  82  C.  C.  A.  201,  where 

c®nst;Truetion  of  import  duty  on  rat-traps  made  of  plated  wire  is  ambigu- 

^^^»    ^»mling  of  Treasury  Department,  followed  for  several  years,  will  be 

folloAj*?-€d  by  courts;  Darlington  v.  United  States,  136  Fed.  718,  dress- 

^*^^<is  are  'Srearing  apparel." 

ft 

^^idt  woolen  underclothing  is  dutiable  as  wool  wearing  apparel. 

:^T>lDroved  in  United  States  v.  Eschwege,  98  Fed.  602,  39  C.  C.  A.  169, 
'^^^^^^Xig  celluloid  in  polished  sheets  dutiable,  under  Tariff  Act  1897,  par. 
^^,^1.  3,  as  "finished  or  partly  finished  articles." 

Distinguished  in  United  States  v.  McBratney,  105  Fed.  769,  45  C.  C.  A. 
3^7  holding  doilies  and  tray  cloths  weighing  less  than  four  and  one-half 
ounces  per  square  yard  dutiable,  at  thirty-five  per  cent  ad  valorem, 
nnder  paragraph  346  of  Tariff  Act  of  1897. 
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Exception  of  particular  thing  proves  that  otherwise  it  would  be  in- 
cluded. 

Approved  in  United  States  v.  First  Nat.  Bank,  190  Fed.  341,  statute 
reciting  that  any  person  who  shall  in  connection  with  transportation  of 
liquor  collect  price  thereof,  saving  in  actual  transportation  and  delivery 
of  same,  shall  be  subject  to  certain  penalties,  implies  an  agency,  is  pos"^ 
sible  in  connection  with  delivery  which  is  not  delivery  itself;  Tulsa  St. 
Ry.  Co.  V.  Oklahoma  Union  Traction  Co.,  27  Okl.  349,  113  Pac.  184,  in 
grant  of  use  of  streets  to  traction  company  phrase  excepting  certain 
streets  and  their  extensions,  shows  intent  to  include  extensions  of  streets 
granted. 

"From''  as  word  of  inclusion  or  exclusion.    Note,  15  Ann.  Gas.  28. 

Miscellaneous.  Cited  erroneously  in  Chicago  Title  etc.  Co.  v.  Smyth, 
94  Iowa,  406,  62  N.  W.  794. 

147  XT.  8.  500^607,  87  L.  Ed.  256,  13  top.  Ot.  416,  SOHUNK  ▼.  MOUNE, 
lOIiBUBN  ft  STODDABT. 

Circuit  Court's  jurisdiction  is  not  ousted  because  valid  defense  reducing 
claim  appears  on  face  of  petition. 

Approved  in  Israel  v.  Israel,  148  Fed.  580,  8  Ann.  Gas.  697,  9  L.  E.  A. 
(N.  S.)  1168,  79  C.  C.  A.  32,  and  United  States  v.  Swift,  139  Fed.  227, 
71  C.  C.  A.  351,  both  reaffirming  rule;  Venner  v.  Great  Northern  Ry. 
Co.,  209  U.  S.  30,  52  L.  Ed.  668,  28  Sup.  Ct.  328,  where  suit  was  re- 
moved to  Federal  court  from  court  of  New  York  on  appeal  by  plaintiff 
from  motion  to  remand  for  lack  of  jurisdiction,  sustaining  of  demurrer 
of  defendants,  is  n#t  reviewable;  Smithers  v.  Smith,  204  U.  S.  642,  51 
L.  Ed.  660,  27  Sup.  Ct.  297,  where  plaintiffs  in  action  for  recovery  of 
land  alleged  its  value  to  be  five  thousand  dollars  and  damages  for  its 
detention  two  thousand  dollars,  suit  cannot  be  dismissed  by  Federal 
court  because  of  finding  that  value  of  land  was  under  two  thousand 
dollars;  Le  Roy  v.  Hartwick,  229  Fed.  858,  in  suit  on  notes  containing 
stipulation  for  attorneys'  fees,  where  latter  was  necessary  to  make 
up  Jurisdictional  amount,  fact  that  plaintiff  claimed  law  of  Texas  gov- 
erned, and  defendant  law  of  Arkansas,  which  does  not  permit  such 
recovery,  does  not  oust  jurisdiction  of  Federal  court;  Armstrong 
V.  Walters,  219  Fed.  322,  complaint  claiming  damages  for  late  deliveries 
of  grain  which  states  a  market  price  on  certain  date,  which  would  fix 
damages  below  jurisdictional  amount,  is  not  subject  to  plea  to  jurisdic- 
tion where  it  also  states  extension  of  time  of  performance  to  later  date 
and  breach  then;  Dixon  v.  Corinne  Runkel  Stock  Co.,  214  Fed.  423, 
vacation  of  attachment  in  suit  for  infringement  of  copyright  on  ground 
that  it  is  not  a  common-law  cause  does  not  oust  jurisdiction  of  Federal 
court;  McDermott  v.  Hayes,  197  Fed.  132,  116  C.  C.  A.  553,  under  sec- 
tion 915,  Rev.  Stats.,  real  estate  held  subject  to  oral  trust  could  be 
attached  by  creditor  of  trustee;  Howard  v.  Carroll,  195  Fed.  648, 
declaration  on  promissory  note  for  three  thousand  dollars  which  pro- 
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vides  for  -ten  per  cent  attorney's  fee  in  case  of  suit  states  jurisdictional 
amount  although  it  failed  to  allege  notice  of  intention  to  sue  as  re- 
quired by  statute  for  recovery  of  such  fee;  Alsop  v.  Conway,  188  Fed. 
576, 110  C.  C.  A.  366,  there  being  no  demurrer  on  point,  Federal  court 
does  not  lose  jurisdiction  of  suit  by  creditors  of  insolvent  corporation, 
aithongb  no  one  creditor  holds  matured  claim  for  over  two  thousand 
dollars ;  Hampton  Stave  Co.  v.  Gardner,  154  Fed.  806,  83  C.  C.  A.  621, 
where  prospective  vendee  claimed  ten  thousand  dollars  for  failure  to, 
give  proper  abstract  to  land  and  return  of  one  thousand  dollars  deposit, 
motion  of  vender  at  close  of  evidence  to  dismiss  on  ground  that  true 
claim  was  below  jurisdictional  sum,  was  properly  denied;  State  Bank 
of  Chicago  v.  Cox,  143  Fed.  92,  74  C.  C.  A.  286,  where  declaration  con- 
tained common  counts  and  special  count,  each  alleging  amount  in  con- 
troversy to  be  five  thousand  dollars,  and  verdict  was  directed  for  over 
two    thousand    dollars,    jurisdictional    amount    sufficiently    appeared; 
Johnson  v.  Computing  Scale  Co.,  139  Fed.  344,  where  amount  claimed 
by  plaintiff  in  State  court  is  sufficient  to  give  Federal  court  jurisdic- 
tion, he  cannot,  after  removal,  change  his  position  to  defeat  jurisdiction 
in  that  respect;  Israel  v.  Israel,  130  Fed.  240,  claim  for  future  alimony 
under  judgment  of  State  court  action  of  civil  nature  within  Federal 
jurisdiction,  other  jurisdictional  prerequisites  being  present;  Manigault 
V.  S.  M.  Ward  &  Co.,  123  Fed.  712,  applying  rule  in  suit  to  enjoin  erec- 
tion of  dam  across  creek;  Morris  v.  Bean,  123  Fed.  620,  holding  bill  to 
enjoin  diversion  of  waters  in  violation  of  complainant's  prior  right 
thereto,  which  is  valued  at  two  thousand  dollars,  and  to  recover  dam- 
ages in  sum  of  two  thousand  five  hundred  dollars,  sustained  by  reason 
of  joint  action  of  defendants,  shows  jurisdictional  amount;  Board  of 
Commrs.  of  Kearny  County  v.  Vandriss,  115  Fed.  872,  53  C.  C.  A.  192, 
upholding  jurisdiction  over  action  to  recover  on  municipal  bond  cou- 
pons aggregating  over  two  thousand  dollars,  though  plea  of  limitations 
sustained  as  to  some  of  coupons  which  reduces  amount  of  recovery  be- 
low that  sum;  Greene  County  Bank  v.  J.  H.  Teasdale  Comm.  Co.,  112 
Fed.  802,  applying  rule  in  suit  for  discovery  and  accounting;  Interstate 
Building  etc.  Assn.  v.  Edgefield  Hotel  Co.,  109  Fed.  692,  693,  applying 
rule  in  foreclosure  suit;  Turner  v.  Southern  Home  Building  etc.  Assn., 
101  Fed.  315,  41  C.  C.  A.  379,  upholding  jurisdiction  in  foreclosure  suit 
where  bond  of  borrowing  stockholder  was  conditioned  for  payment  of 
loan  of  two  thousand  dollars,  and  stock  dues  in  arrears  exceeded  two 
hundred  dollars,  though  answer  asked  permission  to  have  value  of  stock 
credited  on  loan,  by  which  amount  remaining  due  ,was  reduced  below 
two  thousand  dollars;  Kunkel  v.  Brown,  99  Fed.  595,  39  C.  C.  A.  665, 
upholding  jurisdiction  when  claim  as  to  jurisdictional  amount   made 
uudei  mistake  of  fact,  as  subsequently  shown  by  evidence;  Ung  Lung 
Chung  V,  Holmes,  98  Fed.  325,  holding  court  not  deprived  of  jurisdic- 
tion because  plaintiff's  own   evidence  may   not  entitle  him  to  recover 
jurisdictional  amount,  where  it  is  not  of  character  to  impeach  good  faith 
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of  claim ;  Gardiner  v.  Royer,  167  Cal.  245,  139  Pac.  78,  in  action  brought 
in  good  faith  for  a  jurisdictional  amount  in  Superior  Court,  sustaining 
of  demurrer  on  statute  of  limitations  to  items  cutting  amount  to  below 
three  hundred  dollars  does  not  oust  jurisdiction;  Bo3rt  v.  Mitchell,  4 
Ind.  Ter.  53,  64  S.  W^  612,  in  suit  in  District  Court,  where  one  hundred 
dollars  is  jurisdictional  amount,  instruction  that  if  jury  should  find 
plaintiff  was  not  entitled  to  one  hundred  dollars,  court  had  no  jurisdic- 
tion, is  properly  refused ;  Riggs  v.  Clark,  71  Fed.  563,  18  C.  C.  A.  242, 
holding  bill  praying  for  cancellation  of  two  thousand  one  hundred  and 
twenty  dollars  mortgage  states  case  within  jurisdiction  of  Circuit 
Court;  Jones  v.  Rowley,  73  Fed.  289,  whether,  when  plaintiff  sues  for 
large  tract  of  land  and  defendant  claims  inconsiderable  portion  thereof, 
value  of  whole  tract  is  amount  in'  dispute,  quaere;  Insurance  Co.  of 
North  America  v.  Svendsen,  74  Fed.  350,  where  complainant's  bill  as- 
serts an  interest  in  property  which  is  of  sufficient  value  to  give  juris- 
diction, jurisdiction  will  not  be  ousted  on  allegation  in  answer  that 
complainant's  claim  is  for  less  than  two  thousand  dollars;  Hayward  v. 
Nordberg  Mfg.  Co.,  85  Fed.  7,  29  C.  C.  A.  438,  stating  rule  for  de- 
termining amount  in  dispute  to  give  jurisdiction;  Wheeler-Bliss  Mfg. 
Co.  v.  Pickham,  69  Fed.  420,  and  Levinski  v.  Middlesex  Banking  Co.,  92 
Fed.  459,  34  C.  C.  A.  452,  jurisdiction  in  action  for  damages,  having 
once  attached,  it  is  not  ousted  on  damages  being  reduced  to  amount 
less  than  is  required  to  give  jurisdiction;  ' Stillwell-Bierce  &  Smith- 
Vaile  Co.  v.  Williamstown  Oil  etc.  Co.,  80  Fed.  69,  and  Cantoni  v. 
Betts,  70  Conn.  388,  39  Atl.  605,  both  holding  where  amount  involved 
in  controversy  is  sufficient  to  give  jurisdiction,  fact  that  amount  is  con- 
tested will  not  affect  jurisdiction;  Garard  v.  Garard,  135  Ind.  23,  34 
N.  E.  809,  incidentally  in  determining  equity  jurisdiction  of  State 
Supreme  Court;  The  Resolute,  168  U.  S.  442,  42  L.  Ed.  536,  18  Sup.  Ct. 
114,  arguendo. 

Distinguished  in  dissenting  opinion  in  Levinski  v.  Middlesex  Bank- 
ing Co.,  92  Fed.  465,  34  C.  C.  A.  452,  majority  holding  jurisdiction  in 
action  for  damages  having  once  attached,  it  is  not  ousted  on  damages 
being  reduced  to  amount  less  than  is  required  to  give  jurisdiction. 

147  XT.  S.  508-624,  37  L.  Ed.  259,  13  Sup.  Ct.  418,  STANLEY  v.  SOHWALBT. 
United  States  cannot  be  sued  without  consent. 
Approved  iu  Collier  v.  Goessling,  160  Fed.  610,  87  C.  C.  A.  506,  where 
trustee  sold  land  for  delinquent  taxes  and  two  days  prior  to  expira- 
tion of  period  of  redemption  clerk  sold  land  to  defendant,  by  statu- 
tory conveyance,  three-year  limitation  prescribed  by  Tennessee  Act 
of  1899  to  suit  to  contest  such  title  did  not  begin  to  run  till  con- 
veyance by  clerk  to  defendant;  Overholser  v.  National  Home  for  Dis- 
abled Soldiers,  68  Ohio  St.  246,  96  Am.  St.  Rep.  659,  67  N.  E.  489, 
holding  "National  Home  for  Disabled  Volunteer  Soldiers"  cannot  be 
sued  for  its  torts;  El  Paso  v.  National  Bank,  96  Tex.  500,  74  S.  W.  21, 
holding  limitations  ran  in  favor  of  United  States  for  land  held  by  it  so 
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that  title  thereby  could  be  asserted  by  its  gi'antee,  though  United  States 
not  party  to  suit;  United  States  v.  William  R.  Trigg  Co.,  115  Va.  277, 
78  S.  E.  544,  United  States  need  not  comply  with  State  registry  laws 
in  order  that  lien  on  account  of  advances  on  vessels  building  for  gov- 
erament  may  be  superior  to  liens  of  creditors  of  contractors;  dissent- 
ing opinion  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  588,  45 
Li  Ed.  331,  21  Sup.  Ct.  226,  majority  holding  city  liable  by  maritime 
Law  for  negligence  of  servants  in  charge  of  fireboat  while  hastening  to 
fire;  dissenting  opinion  in  Palmer  v.  District  of  Columbia,  26  App.  D.  C. 
42, 1  L.  K.  A.  (N.  8.)  878,  majority  holding  that  custodian  of  government 
printing  office  may  be  convicted  of  public  nuisance  because  of  smoke 
from  office  chimney;  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  Ed.  601,  16 
Sop.  Ct.  445,  holding  suit  cannot  be  maintained^  against  United  States 
for  infringement  of  patent,  unless  permitted  by  Congress;  United 
States  V.  Schwalby,  8  Tex.  Civ.  App.  682,  29  S.  W.  91,  holding  like  rule 
applies  to  States;  United  States  v.  American  Bell  Tel.  Co.,  159  U.  S. 
554,  40  L.  Ed.  258,  16  Sup.  Ct.  72,  to  effect  United  States  is  not  bound 
by  statutes  of  limitation ;  Tindall  ▼.  Wesley,  65  Fed.  735,  13  C.  C.  A. 
160,  arguendo. 

Distinguished  in  Johnson  Lighterage  Co.  No.  24,  231  Fed.  366,  368, 
suit  in  rem  may  be  maintained  for  salvage  ag^nst  barge  destined  for 
Russian  government  in  hands  of  private  company;  American  Sheet  etc. 
Co.  V.  Winzeler,  227  Fed.  323,  denying  motion  for  leave  to  plead  to 
jurisdiction  on  issue  of  amount  in  controversy  which  will  put  on  plain- 
tiff burden  of  proving  bis  allegations  in  that  respect;  Wadsworth  v. 
Boysen,  148  Fed.  780,  78  C.  C.  A.  437,  injunction  lies  against  Indian 
agent  obstructing  complainant  from  prospecting  on  reservation  to  select 
mineral  land,  as  authorized  by  Congress;  S.  H.  Hawes  &  Co.  v.  Wm.  R. 
Trigg  Co.,  110  Va.  193,  65  S.  E.  549,  lien  of  United  States  on  vessel 
building  for  government  for  advances  was  inferior  to  lien  of  material- 
men for  supplies  used  in  construction ;  Williams  v.  Finlay,  99  Tet.  472, 
90  S.  W.  1089,  where  vendor  holder  of  invalid  patent  from  State  sues 
vendee  of  same  lands  for  purchase  price,  he  is  entitled  to  recover  for 
improvements  made  in  good  faith  on  land ;  Seranton  v.  Wheeler,  57  Fed. 
808,  6  C.  C.  A.  585,  holding  Circuit  Court  has  jurisdiction  of  ejectment 
suit  by  land  owner  against  agent  of  government  in  charge  of  public 
improvement. 

United  Statea  may  Intervene  wliere  its  property  is  concerned  and  jndg- 
inent  wiU  f oUow  xlghta. 

Approved  in  Porto  Rico  v.  Ramos,  232  U.  S.  632,  58  L.  Ed.  765,  34 
^^p.  Ct.  461,  in  action  involving  land  alleged  by  Porto  Rico  government 
to  be  hers  by  escheat  where  said  government  intervenes  jurisdiction  of 
court  is  not  ousted;  Pond  v.  United  States,  111  Fed.  996,  49  C.  C.  A. 
^2,  holding  Cal.  Code  Civ.  Proc,  §  1502,  barring  claims  not  presented 
to  executor,  where  pending  suit  defendant  dies,  not  applicable  to  action 
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by  government  in  Federal  court  on  official  bond;  United  States  v. 
American  Surety  Co.,  110  Fed.  914,  holding  where  United  States  sues 
on  statutory  contractor's  bond  which  also  secures  claims  of  others 
aggregating  amount  exceeding  penalty  of  bond,  by  reason  of  which 
surety  is  compelled  to  marshal  claims,  court  may  stay  action  until 
United  States  submits  claim  to  equity  for  adjustment;  Percy  Summer 
Club  V.  Astle,  110  Fed.  490,  permitting  State  attorney  general  to  inter- 
vene in  suit  where  complainant  claimed  exclusive  fishery  and  defendant 
defended  trespass  on  ground  that  lake  belonged  to  State;  Giddings  v. 
Holter,  19  Mont.  267,  48  Pac.  9,  holding  the  United  States  a  person 
within  meaning  of  covenant  of  warranty;  Salem  Mills  Co.  v.  Lord,  42 
Or.  92,  69  Pac.  1036,  arguendo. 

Intervention.    Note,  12S  Am.  St.  Bep.  808. 

United  States,  or  offlcen  in  possassioKn  of  its  land,  may  plead  statute  of 
limitations. 

Approved  in  State  v.  Ralston,  182  Ind.  154,  105  N.  E.  55,  Governor 
and  State  officers  as  board  for  redemption  of  certain  State  bonds  may 
interpose  statute  of  limitations;  McRae  v.  The  Auditor  General,  146 
Mich.  595,  16  Ann.  Gas.  594,  109  N.  W.  1123,  claim  of  purchaser  at  tax 
sale  of  premises  subsequently  redeemed,  to  be  refunded  taxes  he  was 
forced  to  pay  State,  is  barred  after  six  years;  dissenting  opiniori'  in 
Robson  V.  Commissioner  of  State  Land  Office,  148  Mich.  22,  111  N.  W. 
910,  majority  holding  that  State  agreeing  to  patent  to  county  certain 
lands  in  consideration  of  building  of  State  road  cannot  set  up  statute 
of  limitations  as  to  undisposed  lands  claimed^ by  assignee  of  county 
thirty-three  years  later;  United  States  v.  Schwalby,  8  Tex.  Civ.  App. 
683,  29  S.  W.  92,  holding  United  States,  by  fact  that  it  does  not  pay 
taxes,  is  not  deprived  of  benefit  of  statute  of  limitations;  Stanley  v. 
Schwalby,  162  U.  S.  267,  272,  40  L.  Ed.  964,  966.  16  Sup.  Ct.  759,  761, 
arguendo. 

Distinguished  in  What  ley  v.  Patten,  10  Tex.  Civ.  App.  83,  31  S.  W. 
62,  holding,  in  action  for  land  against  person  in  possession  as  agent  of 
State,  defendant  cannot  plead  limitations. 

Maxim  ''nullum  tempus  occurrit  regi."    Note,  101  Am.  St.   Bep. 
148,  149,  165,  167. 

Right  of  State  to  plead  statute  of  limitations  as  to  claim  against  it. 
Note,  10  Ann.  Gas.  595. 

State's   power   to   secure    title   by   adverse   possession.    Note,    15 
L.  R.  A.  (N.  S.)  1121. 

Necessity  for  color  of  title,  not  expressly  made   a  condition   by 
statute,  in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1185. 

Court  may,  in  order  to  do  Justice,  hold   State  not  necessary    party, 
although  interests  affected. 
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Approved  in  Tindal  v.  Wesley,  167  U.  S.  219,  42  L.  Ed.  142,  17  Sup. 
Ct.  776  (affirming  65  Fed.  736, 13  C.  C.  A.  160),  where  suit  against  State 
officer  in  his  official  capacity  was  held  not  suit  against  State. 

Distinguished  in  Belknap  v.  Schild,  161  U.  S.  19,  20,  40  L.  Ed.  602, 
16  Sup.  Ct.  446,  holding  Federal  courts  will  not  issue  injunction  against 
State  nffieers  to  restrain  or  control  use.  of  property  in  possession  of 
State. 

When    action    against    officers    deemed    against    State.    Note,    44 
L.  R.  A.  (N.  S.)  211. 

Gircoit  Cpnrt  has  jarifldlction  of  action  of  treapan  against  possessor 
claiming  under  government. 

Approved  in  South  Carolina  v.  Wesley,  155  U.  S.  544,  39  L.  Ed.-  254, 
15  Sup.  Ct.  231,  holding  mere  suggestion  that  State  is  i^al  party  de- 
fendant in  cause  is  not  sufficient  to  oust  jurisdiction. 

State  decision,  denying  authority  of  government  officers  sued  In  trespass, 
inTolves  Federal  question. 

Approved  in  Stanley  v.  Schwalby,  162  U.  S.  270,  278,  40  L.  Ed.  966, 
968,  16  Sup.  Ct.  760,  763,  holding  judgment  of  highest  State  court, 
against  validity  of  authority  set  up  under  United  States,  is  reviewable 
in  Federal  courts. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  E.  A.  522. 

147  U.  S.  625-^30,  37  L.  Ed.  266,  13  Snp.  Ot.  527,  IN  BE  HABERMAN  MFO. 
CO. 

Mandamus  cannot  control  discretion  as  to  granting  stay  of  execution  on 
Interlocutory  Injunction  pending  appeaL 

Approved  in  In  re  McKenzie,  180  U.  S.  550,  45  L.  Ed.  668,  21  Sup. 
Ct.  474,  holding  Alaska  Code,  §  507,  does  not  interfere  with  inherent 
power  of  appellate  court  to  supersede  proceedings  on  appeal  from  order 
appointing  receiver;  City  of  Shelby ville  v.  Glover,  184  Fed.  240,  106 
C.  C.  A.  376,  action  of  District  Court  in  granting  temporary  injunction 
to  restrain  parties  from  interfering  with  property  of  insolvent  railroad 
company  in  hands  of  receiver  and  refusing  supersedeas  on  appeal  will 
not  be  reviewed  by  appellate  court;  Boston  &  M.  R.  Co.  v.  Gokey,  150 
Fed.  687,  where  judgment  has  been  affirmed  by  court  of  appeals  and 
mandate  sent  down,  but  certiorari  from  Supreme  Court  has  been 
promptly  applied  for.  District  Court  will  stay  execution;  American 
Const.  Co.  V.  Jacksonville  etc.  Ry.  Co.,  148  U.  S.  386,  87  L.  Ed.  492, 
13  Sup.  Ct.  764,  holding  mandamus  does  not  lie  to  Circuit  Court  of 
Appeals  to  review,  or  to  Circuit  Court  to  disregard,  decree  of  Circuit 
Court  of  Appeals  made  oh  appeal  from  interlocutory  order  of  Circuit 
Court;  Bissell  Carpet  Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72  Fed.  548, 
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559,  560,  19  C.  C.  A.  25,  -holding  discretion  of  court  to -grant  super- 
sedeas will  not  be  controlled  by  mandamus;  Smith  v.  Vulcan  Iron 
Works,  165  U.  S.  525,  41  L.  Ed.  812,  17  Sup.  Ct.  410,  arguendo. 

Distinguished  in  Highland  Glass  Co.  v.  Schmertz  Wire  Glass  Co.,  178 
Fed.  971,  102  C.  C.  A.  316,  on  appeal  to  Circuit  Court  of  Appeals  from 
temporary  injunction  granted  in  patent  infringement  case  pending  in 
lower  court  appellate  court  may  determine  whole  question  including  an- 
other alleged  infringement;  Shelby  Steel  Tube  Co.  v.  Delaware  Seam- 
less Tube  Co.,  161  Fed.  800,  after  appeal  taken  from  temporary  injunc- 
tion granted  by  Circuit  Court  to  restrain  infringement  of  patent  and 
court  has  granted  supersedeas,  it  has  no  power  to  suspend  supersedeas 
until  so  ordered  by  appellate  court;  Timolat  v.  Philadelphia  etc.  Tool 
Co.,  130  Fed.  904,  where,  in  suit  for  infringement,  complainants  estab- 
lished merits  for  interlocutory  judgment,  supersedeas  should  not  be 
granted,  if  patent  would  expire  pending  appeal. 

Su6pensi<Hi    of   injunction    pending   appeal.    Note,    88    L.   R.   A. 
(N.  S.)  442. 


147  XT.  a  531-637,  37  Ii.  Ed.  267,  13  Sup.  Ot.  363,  HAMBLIN  ▼.  WESTERN 
LAND  CO. 

To  Justify  review  by  Supreme  Court,  Federal  question  must  be  real,  not 
fictitious. 

Approved  in  De  Beam  v.  De  Beam,  231  U.  S.  742,  58  L.  Ed.  462,  34 
Sup.  Ct.  318,  Anderson  v.  Inhabitants  of  the  City  of  Bordentown,  223 
U.  S.  714,  56  L.  Ed.  626,  32  Sup.  Ct.  621,  Marciniak  v.  Minnesota,  207 
U.  S.  584,  52  L.  Ed.  351,  28  Sup.  Ct.  262,  Dobbs  v.  Kansas,  184  U.  S. 
697,  46  L.  Ed.  764,  22  Sup.  Ct.  940,  and  Wisconsin  v.  Commissioners  of 
Public  Lands,  183  U.  S.  693,  22  Sup.  Ct.  934,  all  reaffirming  mle; 
Parker  v.  McLain,  237  U.  S.  472,  59  L.  Ed.  1058,  35  Sup.  Ct.  632,  decree 
of  Kansas  court  in  suit  on  Missouri  judgment  for  return  of  purchase 
price  in  fraudulent  land  sale  is  not  reviewable  on  untenable  objections 
involving  local  law,  proof  of  judgment  or  full  faith  and  credit  clause 
of  Constitution ;  Sawyer  v.  Piper,  189  U.  S.  156,  47  L.  Ed.  .759,  23  Sup. 
Ct.  634,  denying  Federal  jurisdiction  over  claim  that  right  under  Fed- 
eral Constitution  would  be  denied  by  rendition  of  State  foreclosure  de- 
cree, unless  leave  to  file  supplementary  answer  should  be  granted;  New 
Orleans  Water  Works  Co.  v.  Louisiana,  185  U.  S.  345,  46  L.  Ed,  941,  22 
Sup.  Ct.  694,  denying  existence  of  Federal  question  where  State  court 
after  full  hearing  on  quo  warranto  forfeited  corporate  charter  for  vio- 
lation of  its  terms;  Phinney  v.  Shepard  &  Enoch  Pratt  Hospital  Trus- 
tees, 177  U.  S.  170,  44  L.  Ed.  720,  20  Sup.  Ct.  574,  holding  stranger  to 
contract  cannot  raise  question  of  its  impairment  for  purpose  of  creating 
Federal  question;  Walsh  v.  Columbus  etc.  R.  R.  Co.,  176  U.  S.  476,  44 
L.  Ed.  552,  20  Sup.  Ct.  396,  holding  State  decision  that  act  of  May  24, 
1828,  granting  land  to  Ohio  for  canal  construction,  did  not  constitute 
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contract  for  perpetual  maintenance  of  suoh  canals,  and  that  contract 
thereby  made  was  not  impaired  by  Ohio  aet  of  May  18, 1894,  abandoning 
and  leasing  canal,  raises  Federal  question;  Mathew  v.  Wabash  Ry.  Co., 
115  Mo.  App.  480,  81  S.  W.  648,  where,  in  action  for  personal  injuries, 
defendant  eiaimed  that  hazard,  which  plaintiff  assumed,  had  been 
^atly  increased  by  safety  appliances  law,  it  claimed  immunity  under 
Federal  statute  and  was  entitled  to  writ  of  error;  St.  Louis  etc.  Ry.  Co. 
Y.  Missouri,  156  U.  S.  483,  89  L.  Ed,  694,  15  Sup.  Ct.  445,  and  Wilson 
V.  North  Carolina,  169  U.  S.  595,  42  L.  Ed.  871,  18  Sup.  Ct.  439  (re- 
printed in  122  N.  C.  1108f,  Appendix),  following  rule;  Clarke  v.  Mc- 
Dade,  165  U.  S.  172,  41  L.  Ed.  674,  17  Sup.  Ct.  285,  holding  general 
statement  that  decision  of  State  court  is  against  rights  conferred  by 
Federal  laws  does  not  raise  Federal  question;  Remington  Paper  Co.  v. 
Watson,  173  U.  S.  452,  43  L.  Ed.  765,  19  Sup.  Ct.  459,  holding  writ  of 
error  will  be'ditoiissed  when  it  appears  decision  of  court  below  was 
based  on  local  statute;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  182, 
where  suit  involving  validity  of  a  State  tax  was  held  to  present  Federal 
question ;  Douglas  v.  Wallace,  161  U.  S.  348,  40  I^.  Ed.  728,  16  Sup.  Ct. 
486,  holding,  where  there  is  color  for  motion  to  dismiss  on  ground  of 
want  of  jurisdiction.  Court  should  consider  same. 

Distinguished  in  King  v.  St.  Louis,  98  Fed.  642,  holding  action  in- 
volving right  to  accretions  along  river  front  by  owners  whose  title  is 
derived  through  patent  issued  pursuant  to  provisions  of  congressional 
act,  in  which  lands  are  described  as  "lying  on  west  bank  of  Missis- 
sippi," presents  Federal  question. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  519,  584,  588. 

Acceiitaiice  of  line  of  location,  wliether  valid  or  not,  withdraws  land 
from  pre-emption. 

Approved  in  Northern  Lumber  Co.  v.  O'Brien,  204  U.  S.  201, 
51  L.  Ed.  443,  27  Sup.  Ct.  249,  grant  to  one  railroad  company  of  right 
of  way  did  not  include  land  previously  withdrawn  from  such  purposes 
because  of  mistaken  belief  that  it  was  within  land  claimed  by  another 
company;  United  States  v.  Chicago  etc.  Ry.  Co.,  207  Fed.  172, 
and  Chicago  etc.  Ry.  Co.  v.  United  States,  218  Fed.  295,  134  C.  C.  A. 
84,  both  holding  order  of  commissioner  of  general  land  office  tempo- 
rarily withdrawing  from  sale  certain  public  lands  pending  selection  of 
national  forest  reserve  prevents  railroad  obtaining  right  of  way  over 
them;  O'Connor  v.  Gertgens,  85  Minn.  490,  89  N.  W.  869,  holding  re- 
peal of  13  Stat.  526,  §  7,  making  it  duty  of  Secretary  of  Interior  to 
withdraw  lands  in  aid  of  railroad  grant,  by  26  Stat.  496,  §  5,  did  not 
annul  previous  order  withdrawing  lands;  St.  Paul  etc.  Ry.  Co.  v.  St. 
Paul  etc.  R.  R.  Co.,  68  Fed.  11,  15  C.  C.  A.  167,  holding  Federal  courts 
do  not  acquire  jurisdiction  of  suit  in  respect  to  title  to  lands  because 
title  was  originally  derived  from  Federal  government;  Northern  Pac- 
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R.  R.  Co.  V.  Musscr-Sauntry  Land  etc.  Co.,  168  U.  S.  607,  42  L.  Ed.  598, 
18  Sup.  Ct.  206  (affirming  68  Fed.  1001,  16  C.  C.  A.  97),  where  reserva- 
tion of  certain  lands  by  Land  Department  was  held  to  except  them 

'ifrom  operation  of  subsequent  railroad  grant;  Merrill  v.  Chicago  etc. 

^.  R.  Co.,  70  Fed.  466,  17  C.  C.  A.  199,  holding  settlement  on  public 
lands,  if  not  under  authority  of  law,  furnishes  no  foundation  for  title; 
dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v.  McCormick,  94  Fed.  943, 
36  C.  C.  A.  560,  majority  holding  rights  of  settler  on  unsurveyed  public 
lands  are  superior  to  those  of  railroad  company  to  whom  lands  were 
subsequently  granted. 

147  XT.  S.  638-550,  37  L.  Ed.  272,  13  Sup.  Ot.  429,  FLEITAS  ▼.  SICHABO- 
SON. 

Executory  process  to  enforce  mortgai^  will  be  applied  on  equity  side 
of  Circuit  Court. 

Approved  in  W.  G.  Coyle  &  Co.  v.  Stem,  193  Fed.  585,  113  C.  C.  A. 
450,  proceedings  to  enforce  mortgage  security  on  ship  under  Louisiana 
law  is  "suit"  within  requirements  for  removal  to  Federal  court. 

Order  of  sale  on  executory  process  is  not  final  decree. 
Approved  in  Easton  v.  Broadwell,  8  Okl.  445,  58  Pac.  507,  order  for 
substitution  of  cost  bond  not  final,  and  error  cannot  be  assi^ed  thereon ; 
Northern  Pacific  Ry.  Co.  v.  Nelson,  22  Wash.  532,  61  Pac.  707,  holding 
congressional  act  of  July  2,  1864,  authorizing  withdrawal  from  sale  or 
entry  of  lands  along  Northern  Pacific ,  excludes  such  lands  from  home- 
stead entry;  Andrews  v.  National  Foundry  etc.  Works,  73  Fed.  519,  19 
C.  C.  A.  548,  holding  decree  in  creditor's  suit  fixing  amount  due  eacli  credi- 
tor final  and  appealable;  Easton  v.  Broadwell,  8  Okl.  446,  58  Pac.  507, 
holding  no  appeal  lies  from  an  order  made  during  trial  for  substitution 
of  cost  bond  alleged  to  have  been  lost;  dissenting  opinion  in  He^vitt  v. 
Schultz,  180  U.  S.  159,  45  L.  Ed.  478,  21  Sup.  Ct.  316,  majority  holding, 
under  Northern  Pacific  grant  of  1864,  Land  Department  not  authorized 
thereby  to  withdraw  from  the  settlement  any  lands  within  indemnity 
limits  of  grant  upon  the  mere  receipt  and  approval  of  map  of  definite 
location. 

State  practice  in  allowing  appeals  cannot  control  appellate  Jurisdiction 
of  Federal  courts. 

Approved  in  West  v.  East  Coast  Cedar  Co.,  113  Fed.  741,  51  C.  C.  A. 
411,  holding  harmless  error  for  Circuit  Court  to  incorporate  in  transjcript 
testimony  excluded  on  trial  and  which  is  not  contained  in  bill  of  excep- 
tions; Nelson  v.  Lowndes  Co.,  93  Fed.  542,  35  C.  C.  A.  419,  holding  de- 
cree of  Circuit  Court  in  equity  will  not  be  reviewed  on  writ  of  error; 
dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  701,  40  C.  C.  A.  638, 
majority  holding  where,  under  Arkansas  statute,  on  appeal  to  State  Cir- 
cuit Court  from  probate  decree  sustaining  validity  of  will,  cause  there 
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tried  de  novo,  proceeding  on  appeal  not  "suit  of  civil  ^natllre  at  law  or 
in  eqmtjf*'  within  sections  1,  2,  of  Judiciary  Act  of  1888. 

Miscellaneous.  Cited  in  In  re  Gaylord,  113  Fed.  135,  holding  relation 
between  stock  brokers  and  customers  maintaining  running  accounts  with 
them  and  buying  stock  on  margin  is  that  of  debtor  and  creditor,  within 
Bankruptcy  Act,  §  67g,  relating  to  surrender  of  preferences. 

147  U.  S.  550-^6,  37  L.  Ed.  276,  13  Sap.  Ct.  496,  FLEITAS  v.  BIOHABO- 
SON. 

Husband's  property,  in  Louisiana,  Is  llaUe  for  wife's  parapbemalla,  but 
nit  is  barred  by  dlscliarge  in  bankmptcy.  * 

Approved  in  Fleitas  v.  Meraux,  47  La.  Ann.  238, 241, 16  South.  851,  852, 
reaffirming  rule ;  Nalle  v.  Young,  160  U.  S.  639,  40  L.  Ed.  565,  16  Sup.  Ct. 
425,  incidentally  in  discussion  as  to  husband's  interest  in  wife's  proy)orty ; 
In  re  Hill,  190  Fed.  391j  394,  note  given  by  husband  to  wife  for  loan  of 
ber  separate  property  to  pay  his  debt  is  provable  against  his  trustee  in 
bankruptcy;  In  re  Talbot,  110  Fed.  924,  925,  holding  in  Massac] lusetts 
where  claim  of  wife  against  husband's  estate  for  money  lent  is  void, 
such  claim  cannot  be  proved  as  debt  in  bankruptcy;  dissenting  opinion 
in  James  v.  Gray,  131  Fed.  410,  1  L.  B.  A.  (N.  S.)  321,  65  C.  C.  A.  385, 
majority  holding  loan  by  wife  to  husband  provable  in  bankruf»tcy  re- 
gardless of  enforceability  under  State  law. 

Distinguished  in  Reynolds  v.  New  York  Trust  Co.,  188  Fed.  615,  89 
L  R.  A  (N.  S.)  391, 110  C.  C.  A.  409,  claim  against  bankrupt  for  conver- 
sion sounding  in  contract  is  provable  against  trustee. 

Meaning  of  phrase  "fiduciary  capacity^'  as  used  in  section  17  of 

Bankruptcy  Act.    Note,  Ann.  Gas.  1915A,  1296. 

Bankmptcy — What  relations  fiduciary  within  provisionB  relating  to 
discharge.    Note,  42  L.  E.  A.  (N.  8.)  1099. 

147  IT.  B.  567-571,  37  U  Ed.  279,  13  Sup.  Ot.  503,  HATES  ▼.  PBATT. 

Devise  to  trustee  for  home  for  aged  mechanics  is  Talld,  altluras!h  Insti- 
ttttlon  not  created. 

Approved  in  Buchanan  v.  Kennard,  234  Mo.  140,  Ann.  Gas.  1912D,  50, 
37  L  R.  A  (K.  8.)  993,  136  S.  W.  421,  devise  in  trust  for  erection  and 
n^aintaining  of  hospital  for  sick  and  injured  is  not  void  for  failure  to 
^'^y  i«)verty  of  beneficiaries,  in  absence  of  statutory  requirements. 

What  are  charitable  uses  or  trusts.    Note,  63  Am.  8t.  Rep.  262. 

^i^t  for  establishment  of  hospital  as  charitable  gift.     Note,  Ann. 
Cas.  1912D,  58. 

Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 
^  E.  A.  (K.  S.)  103,  141. 

.  .  ^^®^tor  appointed  in  anotlier  State  may  sue  In  New  Jersey  witbont 
**^««M«tterfc 
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Approved  in  Lecouturier  v.  Ickelheimcr,  205  Fed.  682,  fact  that  proper 
parties  to  suit  by  original  administrator  against  ancillary  executor  of 
decedent  domiciled  in  France  cannot  be  brought  before  court  does  not 
defeat  jurisdiction  otherwise  sustained;  Pulver  v.  Leonard,  176  Fed. 
590,  guardian  appointed  in  North  Dakota  may  sue  prior  guardian  ap- 
pointed in  Minnesota  after  filing  letters  in  court  of  county  where  prop- 
erty is  situated;  Beaumont  v.  Beaumont,  144  Fed.  290,  act  permitting 
foreign  administrator  to  sue  in  New  Jersey  upon  compliance  with  cer- 
tain formalities  confers  like  jurisdiction  upon  a  Federal  court  sitting  in 
New  Jersey. 

Distinguished  in  Bliss  v.  Bliss,  221  Mass.  207,  L.  R.  A.  1916A,  889, 
109  N.  E.  151,  executors  of  deceased  bondholder  of  Massachusetts  bonds, 
appointed  in  New  York,  must  first  have  ancillary  appointment  in  Mas- 
sachusetts before  maintaining  suit  to  compel  transfer  of  registry. 

State  law  cannot  affect  probate  jniisdlction  of  Federal  courts. 
Approved  in  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.,  215  U.  S. 
43,  54  L.  Ed.  84,  30  Sup.  Ct.  10,  suit  by  legatee  against  executor,  and 
legatees  to  establish  legacy  is  within  chancery  jurisdiction  of  Circuit 
Court ;  Pulver  v.  Leonard,  176  Fed.  589,  Circuit  Court  has  jurisdiction  of 
suit  by  guardian  of  person  and  estate  of  incompetent  to  compel  former 
guardian  in  another  State  to  account  where  guardian  was  appointed  for 
this  purpose;  Underground  Electric  Rys.  Co.  v.  Owsley,  169  Fed.  675, 
where  estate  had  been  tied  up  in  prdbate  cou^  for  four  years  and  to 
prejudice  of  its  value,  Circuit  Court  has  jurisdiction,  at  suit  of  foreign 
creditor,  to  appoint  receiver;  Brun  v.  Mann,  151  Fed.  151,  12  L.  R.  A. 
(N.  S.)  154,  80  C.  C.  A.  513,  foreign  creditor  may  bring  suit  in  Federal 
court  to  subject  lands  of  decedent  to  claim,  although  decree  of  State  pro- 
bate court  authorized  proceedings  in  State  courts;  Pourier  v.  McKinzie, 
147  Fed.  289,  Federal  court  has  jurisdiction  of  suit  by  citizens  of  other 
States  to  determine  shares  in  estate  partly  held  by  receiver  of  such  court 
and  partly  by  partner  of  decedent ;  Brigham  v.  Peter  Bent  Brigham  Hos- 
pital. 126  Fed.  797,  upholding  trust  devise  to  pay  annuities  aud  unex- 
pended balance  at  end  of  twenty-five  years  to  hospital  to  which  residue 
was  devised ;  Security  Trust  Co.  v.  Dent,  104  Fed.  386,  43  C.  C.  A.  594, 
holding  Minnesota  statute  requiring  creditors  of  decedent  to  present 
claims  within  such  time,  not  less  than  six  nor  more  than  eighteen  months 
from  granting  of  letters,  as  probate  court  shall  allow,  does  not  deprive 
Federal  court  of  jurisdiction  of  action  by  nonresident  creditor  in  less 
than  full  eighteen  months;  Davis  v.  Davis,  89  Fed.  537,  holding  Circuit 
Court  has  jurisdiction  of  suit  in  equity  for  specific  performance  of  con- 
tract, brought  against  an  administrator,  parties  being  citizens  of  differ- 
ent States;  Briggs  v.  Stroud,  58  Fed.  720,  holding  Circuit  Court  has 
jurisdiction  to  compel  an  administrator  to  account  for  and  di5tribute 
assets  wrongfully  withheld;  Hampton  Lumber  Co.  v.  Ward,  95  Fed.  4, 
and  Comstock  v.  Herron,  55  Fed.  811,  5  C.  C.  A.  266,  both  affirming  pro- 
bate jurisdiction  of  Circuit  Court;  dissenting  opinion  in  Wahl  v.  FranZi 
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100  Fed.  698,  40  C.  C.  A.  638,  majority  holding  where,  under  Arkansas 
statute,  on  appeal  to  State  Circuit  Court  from  probate  decree  sustaining 
validity  of  will,  cause  there  tried  de  novo,  proceeding  on  appeal  not  ''suit 
oi  civil  nature  at  law  or  in  equity,"  within  sections  1,  2,  of  Judiciary  Act 
of  1888. 

Distinguished  in  Thiel  Detective  Service  Co.  v.  McClure,  130  Fed.  58, 

though  creditor  of  deceased  may  establish  claim  by  suit  in  Federal 

courts,  he  must  seek  payment  by  marshaling  of  assets  in  State  courts. 

Distribution  of  assets  in  jurisdiction  of  ancillary  administration. 

Note,  L.  B.  A.  1915A,  4S1,  438. 
Power  of  corporation  to  act  as  trustee  of  charitable  trust.    Note, 
8  Ann.  Gas.  1183. 

147  X7.  a  671-690,  87  L.  Ed.  284,  13  Sup.  Ot.  667,  WA8HINQT0K  ETC. 
S.  B.  CO.  ▼.  HABMOK. 

Where  facts  are  disimted,  jury  detexniliifla  qnMtlon  of  oontrlbatory  neg- 
ligence. 

Approved  in  New  Orleans  etc.  Ry.  Co.  v.  Thomas,  60  Fed.  382,  9  C.  C.  A. 
29,  Currie  v.  MendenhaU,  77  Minn.  185,  79  N.  W.  680,  Omaha  St.  Ry.  v. 
Craig,  39  Neb.  615,  58  N.  W.  212,  and  Cameron  v.  Great  Northern  Ry. 
Co.,  8  N.  D.  135,  77  N.  W.  1021,  all  following  rule ;  Bowker  v.  Donnell, 
226  Fed.  360,  in  action  for  personal  injuries,  plaintiff  is  not  entitled  to 
bill  of  particulars  as  to  contributory  negligence  pleaded  by  defendant; 
Pennsylvania  R.  Co.  v.  Bacza,  187  Fed.  771,  109  C.  C.  A.  518,  whether 
plaintiffs  act  in  crossing  unguarded  railroad  track  in  city  with  buggy 
after  stopping  was  contributory  negligence  was  question  for  jury ;  Texas 
etc.  Ry.  Co.  v.  Lacey,  185  Fed.  228,  107  C.  C.  A.  331,  whether  passenger 
killed  by  falling  from  crowded  car  platform  was  guilty  of  contributory 
negligence  was  for  jury  to  decide;  Pittsburgh  Rys.  Co.  v.  Sullivan,  166 
Fed.  750,  92  C.  C.  A.  429,  where  street-car  ran  down  hill  and  struck  an- 
other car,  negligence  of  company  was  matter  for  jury;  Harvey  v.  Texas 
etc.  Ry.  Co.,  166  Fed.  397,  92  C.  C.  A.  237,  employee  sitting  in  cab 
window  of  locomotive  killed  by  being  struck  by  post  of  roundhouse  six 
inches  away  was  not  guilty  of  contributory  negligence  as  matter  of  law ; 
Worth  Bros.  Co.  v.  Kallas,  162  Fed.  308,  89  C.  C.  A.  186,  where  plaintiff, 
painting  inside  of  machine-shop,  had  hand  run  over  by  electric  crane, 
of  which  he  had  been  warned,  questions  of  negligence  and  contribu- 
tory negligence  were  properly  for  jury;  United  States  Express  Co.  v. 
Kraft,  161  Fed.  302,  19  L.  R.  A.  (N.  S.)  296,  88  C.  C.  A.  346,  plaintiff 
unnecessarily  riding  on  running-board  of  street-car  when  struck  by  shaft 
of  express  wagon  is  not  guilty  of  contributory  negligence  as  matter  of 
law;  Pennsylvania  Co.  v.  Paul,  126  Fed.  159,  62  C.  C.  A.  135,  applying 
role  where  injured  passenger  was  riding  on  platform  of  overcrowded 
ear;  Jones  v.  Baltimore  etc.  R.  R.  Co.,  21  D.  C.  356,  passenger  alighting 
from  slowly  moving  train  because  of  previous  misdirection  of  officials  is 
not  guilty  of  contributory  negligence  as  matter  of  law;  dissenting  opinion 
XVI— 21 
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in  Cbicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  75,  35  S.  W.  256,  majority 
holding  burden  of  proof  as  to  contributory  negligence  is  on  defendant. 

Burden  of  proving  contrilmtory  nei^gence  is  on  defendant,  and  jury 
should  be  bo  charged. 

Approved  in  Buechner  v.  New  Orleans,  112  La.  601,  602,  36  South. 
605.  reaffirming  rule ;  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  512, 
Ann.  Gas.  1916B,  252,  59  L.  Ed.  1487,  35  Sup.  Ct.  865,  9  C.  C.  A.  274, 
in  suit  by  administratrix  of  railroad  brakeman  killed  in  rear-end  colli- 
sion with  faster  train,  burden  was  not  on  plaintiff  to  prove  freedom  from 
contributory  negligence  in  failing  to  light  torpedoes  as  warning;  Qadon- 
nex  V.  New  Orleans  Ry.  Co.,  128  Fed.  807,  holding  where  answer  con- 
tains only  general  averment  of  contributory  negligence,  motion  lies  to 
make  it  more  specific;  Hemingway  v.  Illinois  Cent.  R.  Co.,  114  Fed.  846, 
52  C.  C.  A.  477,  applying  rule  in  action  by  father  for  death  of  minor  son 
at  railroad  street  crossing;  New  Castle  Bridge  Co.  v.  Doty,  37  Ind.  Api>. 
88,  76  N.  E.  558,  general  charge  placing  burden  of  proving  contributory 
negligence  on  defendant  cannot  be  construed  to  mean  that  such  negli- 
gence must  be  proved  by  preponderance  of  evidence  coming  exclusively 
from  defendant;  Indianapolis  etc.  Transit  Co.  v.  Haines,  33  Ind.  App. 
67,  69  N.  E.  188,  charge  that  burden  is  on  defendant  to  prove  contribu- 
tory negligence,  harmless  error,  where  plaintiff  gave  no  such  evidence; 
Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  63,  35  S.  W.  252,  applying 
rule  in  action  against  railroad  for  injuries  at  crossing;  Missouri  etc.  Ry. 
Co.  V.  Turley,  1  Ind.  Ter.  283,  37  S.  W.  54,  court  properly  refused  to 
instruct  jury  that  passenger  must  show  greater  care  on  daiic  night  of 
accident  than  if  night  had  been  light  and  platform  well  lighted,  as  that 
would  place  burden  of  disproving  contributory  negligence  on  her;  Konig 
V.  Nevada-Califomia-Oregon  Ry.  Co.,  36  Nev.  199, 135  Pac.  147,  passenger 
need  not  negative  nor  disprove  contributory  negligence,  but  burden  of 
proving  it  is  on  defendant  carrier. 

Burden  of  proof  as  to  contributory  negligence.    Notes,  10  Ann.  Gas. 
8,  11;  33  L.  R.  A.  (N.  S.)  1176,  1201. 

Carriers  must  give  passenger  opportunity  to  alight. 
Approved  in  Texas  etc.  R.  Co.  v.  Nunn,  98  Fed.  966,  39  C.  C.  A.  364, 
holding  railroad  liable  for  negligence  of  servants  in  starting  train  after 
it  had  stopped  at  station  before  passenger  had  had  time  to  alijGrht,  and 
then  suddenly  stopping  it  again,  by  which  passenger  thrown  while  walk- 
ing to  car  door;  Great  Falls  etc.  R.  R.  Co.  v.  Hill,  34  App.  D.  C.  312, 
carrier's  duty  is  to  exercise  highest  practicable  degree  of  care  for  safety 
of  passengers  in  carriage  and  means  for  getting  on  and  off  cars;  Ana- 
costia  etc.  R.  R.  Co.  v.  Klein,  8  App.  D.  C.  82,  conductor's  duty  is  to 
hold  car  and  not  permit  it  to  start  until  person  hailing  car  has  had 
reasonable  time  to  take  safe  position  inside;  Metropolitan  R.  R.  Co.  v. 
Jones,  1  App.  D.  C.  207,  when  car  has  stopped  it  is  conductor's  duty  to 
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ascertain  what  passengers  intend  to  alight  and  not  to  be  engaged  in 
anything  else  that  would  prevent  his  observing  that  all  alight  safely; 
Crump  V.  Davis,  33  Ind.  App.  90, 70  N.  E.  887,  not  necessarily  negligence 
for  plaintiff  to  alight  from  moving  car  or  to  omit  to  take  hold  of  hand- 
rail in  so  doing;  Indianapolis  St.  Ry.  Co.  v.  Brown,  32  Ind.  App.  132, 
69  N.  E.  408,  not  necessarily  contributory  negligence  to  alight   from 
moving  car;  Chicago  etc.  Ry.  Co.  v.  Wimmer,  72  Kan.  571,  4  L.  B.  A. 
(N.  S.)  666,  84  Pac.  380,  where  train  stopped  about  a  minute,  the  usual 
stop  at  station  where  accident  occurred,  sufficiency  of  time  was  question 
for  jnry;  Millmore  v.  Boston  Elevated  Ry.  Co.,  194  Mass.  327,  120  Am, 
St.  Rep.  568,  80  N.  E.  446,  conductor's  duty  is  not  discharged  by  waiting 
reasonable  time   for  passenger  to  alight,  nor  must   he  absolutely  see 
whether  passenger  is  on  or  oflf,  but  he  must  exercise  highest  care  consist- 
ent witli  proper  transaction  of  business;  St.  Louis  etc.  R.  Co.  v.  Cox, 
26  Okl.  337, 109  Pac.  514,  when  acts  of  carrier's  sen-ants  justify  passenger 
in  attempting  to  alight,  it  is  their  duty  to  hold  train  until  passenger 
reaches  platform  in  safety;  Baltimore  etc.  R.  R.  Co.  v.  Helleuthal,  88 
Fed.  120,  31  C.  C.  A.  414,  holding  contributory  negligence  will  not  defeat 
action  if  defendant  might,  with  reasonable  care,  have  avoided  conse- 
quences of  same;  Watkins  v.  Birmingham  Ry.  etc.  Co.,  120  Ala.  152, 
43  L  B.  A  299,  24  South.  394,  and  Posten  v.  Denver  etc.  Tramway  Co., 
11  Colo.  App.  192,  53  Pac.  393,  facts  similar  to  principal  case ;  Anderson 
V.  Citizcns*St.  R.  R.  Co.,  12  Ind.  App.  197,  38  N.  E.  1110,  holding  street- 
ear  company  liable  for  injuries  to  passenger  caused  by  car  starting  when 
passenger  was  attempting  to  alight;  Martin  v.  Southern  Ry.  Co.,  51 
S.  C.  156,  28  S.  E.  305,  holding  ne^igenee  of  passenger  in  getting  on 
to  wrong  part  of  train  does  not  bar  recovery,  if  this  be  not  proximate 
cause  of  injury;  Disher  v.  South  Carolina  etc.  R.  R.  Co.,  55  S.  C.  190, 
33  S.  E.  173,  arguendo. 

Conductor's  duty  to  see  passenger  is  off  before  starting  car.    Note, 
11  L.  R.  A.  (N.  S.)  140. 

Passenger's  negligence  in  standing  on  steps  wUl  not  bar  recovery  if  con- 
dactor  negligent. 

Approved  in  Chunn  v.  City  &  Suburban  Ry.  Co.,  207  U.  S.  309,  62 
L.  Ed.  222,  28  Sup.  Ct.  63,  where  plaintiff,  waiting  for  car  on  platform 
three  feet  wide  was  struck  by  car  coming  other  way,  directed  verdict 
was  erroneous;  The  Steam  Dredge  No.  1,  122  Fed.  686,  holding  negligence 
of  libelant  rightfully  on  dredge  as  inspector  in  placing  himself  in  posi- 
tion of  danger  does  not  bar  recovery  for  injury  due  to  breaking  of  bitt 
tbrongh  negligence  of  man  in  charge  of  winch ;  Montgomery  v.  Colorado 
Springs  etc.  Ry.  Co.,  50  Colo.  216,  114  Pac.  661,  before  starting  car  again 
it  is  conductor's  duty  to  exercise  ordinary  care  in  seeing  that  no  pas- 
senger was  alighting;  Adams  v.  Washington  etc.  R.  R.  Co.,  9  App.  D.  C. 
32,  riding  on  platform,  especially  if  car  was  crowded,  and  with  implied, 
if  not  express,  consent  of  carrier^s  agents,  was  not  contributory  negli- 
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on  put  of  passenger  thrown  bj  larch  of  ear;  Thorp  v.  Darham 
Traetion  Co^  159  N.  C.  37,  74  S.  E.  516,  charge  that  if  passengpr  was 
about  to  alight  from  slowly  moving  car  and  was  thrown  to  ground  by 
siMklen  jerk,  he  might  recover  is  not  erroneous :  Oakerson  v.  Atlantic  Coast 
etc  Ry.  Co.,  77  N.  J.  Ll  771,  73  AtL  497,  street-ear  ecMupany  is  liable  for 
injuries  to  passenger  caused  by  car  starting  when  passenger  was  at- 
tempting to  alight ;  dissenting  opinion  in  Illinois  Cent.  R.  Co.  v.  Warren, 
149  Fed.  665,  79  C.  C.  A.  350,  majority  holding  it  contributory  n^ligence 
for  piaintifT  to  stand  with  one  foot  on  door-siU  of  railroad  and  other  on 
platform  while  train  was  moving;  dissenting  opinion  in  Nehring  v.  Con- 
neetieat  Co.,  86  Conn.  139,  45  L.  R.  A.  (H.  8.)  896,  84  Atl.  528,  majority 
holding  pedestrian  guilty  of  contributory  n^;iigence  where  he  attempted 
to  eross  street-ear  tracks  diagonally  without  looking  for  car  approaching 
from  rear  or  taking  any  other  precautions  for  his  safety. 

Distinguished  in  Little  Rock  Ry.  etc.  Co.  v.  Billings,  173  Fed.  905,  19 
Ann.  Cas.  1173,  31  L.  R.  A.  (N.  S.)  1081,  98  C.  C.  A.  467,  holding  motor- 
man  seeing  drunken  man  on  track  had  right  to  suppose  he  would  get 
out  of  way;  Shumate  v.  Louisville  etc.  R.  Co.,  158  Fed-  903,  railroad 
engineer  is  not  negligent  because  jerk  of  train  throws  passenger,  stand- 
ing on  platform  by  choice,  off  train ;  Washington  Ry.  etc.  Co.  v.  Cnllem- 
ber,  39  App.  D.  C.  326,  street  railway  company  is  liable  for  personal 
injuries  sustained  by  one  thrown  from  his  wagon  when  it  was  struck  by 
car,  though  his  own  injury  may  have  exposed  him  to  risk^f  injury, 
if  motorman  actually  saw  him,  or  could  have  seen  him  by  use  of  renson- 
able  diligence,  in  time  to  stop  car. 

N^ligence  of  passenger  in  going  upon  platform  or  steps  of  car  just 
before  reaching  station.     Note,  21  L.  R.  A.  (N.  8.)  716. 


Jury  may  be  charged  to  allow  for  future  damages  whidi  wUI  Ineyitably 
follow  negligence. 

Approved  in  McDermott  v.  Severe,  202  U.  S.  611,  50  L.  Ed.  1169,  26 
Sup.  Ct.  709,  Smith  v.  Pittsburj^rh  etc.  Ry.  Co.,  90  Fed.  787,  and  Eni^ler 
y.  Western  Union  Tel.  Co.,  69  Fed.  188,  all  following  rule;  Chesapeake  eto. 
Ry.  Co.  v.  Camahan,  241  U.  S.  244,  60  L.  Ed.  982,  36  Sup.  Ct.  594  (affirm- 
ing 118  Va.  58,  86  S.  E.  867),  in  action  under  Federal  Employers'  Lia- 
bility Act  court  properly  charged  jury  to  consider  future  mental  anguish, 
bodily  injury,  pecuniary  loss,  loss  of  capacity  for  work  and  effect  on 
plaintiff's  future,  but  not  possibility  of  his  promotion  or  profits  from 
collateral  undertakings;  In  re  Stem,  116  Fed.  606,  54  C.  C.  A.  60,  hold- 
ing damages  for  breach  of  contract  to  furnish  ice  for  period  of  years  are 
provable' claims  under  Bankruptcy  Act  1898,  §§59,  63;  Denver  etc.  R. 
Co.  v.  Roller,  100  Fed.  750,  holding  damages  for  personal  injuries  may, 
if  injury  is  permanent,  include  compensation  for  such  pain  and  suffering 
as  it  is  fair  to  believe  will  result  in  the  future;  McDermott  v.  Severe,  25 
App.  D.  C.  289,  290,  jury  properly  instructed  to  allow  for  damages  from 
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future  mental  suffering  which  are  natural  and  necessary  consequence  of 
negligence. 

Right  to  recover  for  future  pain  and  suffering  in  action  for  per- 
sonal injury.    Note,  9  Ann.  Oas.  1051. 

Judgments  in  tort  do  not  bear  interest  in  District  of  Oolnmbia. 
Approved  in  The  New  York,  108  Fed.  108,  47  C.  C.  A.  232,  applying 
principle  to  judgment  under  Michigan  statutes;  Qray  v.  Dist.  of  Colum- 
bia, 1  App.  D.  C.  26,  interest  should  not  be  permitted  to  run  upon  judg- 
ment of  Court  of  Claims,  as  sections  713  and  829,  Rev.  Stats.  D.  C,  do 
not  apply  to  such  judgments;  Penny  v.  Atlantic  Coast  Line  R.  Co.,  161 
N.  C.  526,  Ann.  Gas.  1914D,  992,  77  8.  E.  776,  plaintiff  in  action  against 
ndlroad  company  for  negligence  in  not  protecting  him  from  fight  of  others 
was  not  entitled  to  interest,  although  injury  occurred  fifteen  years  before 
verdict;  People's  Bank  v.  Aetna  Ins.  Co.,  76  Fed.  550,  holding  like  rule 
obtains  in  South  Carolina. 

Distinguished  in  Washington  etc.  Ry.  Co.  v.  Hiokey,  12  App.  D.  C. 
^6,  in  action  by  husband  for  damages  for  injuries  to  wife,  jury  may 
aw&rd  interest  on  money  actually  expended  by  plaintiff;  Baker  v.  Cum- 
min^, 8  App.  D.  C.  524,  section  713,  Revised  Statutes  for  District  of 
Cohimbia,  sanctions  practice  of  equity  to  award  interest  upon  its  decrees 
which  aggregate  principal  and  interest  to  date  of  decree  or  to  previous 
fixed  date. 

Ri^t  of  jury  to  allow  interest  on  damage  for  personal  injuries. 
Note,  Ann.  Oas.  1913B,  210. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  8.)  70. 

Interest  on  unliquidated  damages  caused  by  negligence.    Note,  2 
N.  0.  C.  A.  50. 

Court  directed  that  if  remittitur  of  interest  erroneously  allowed  was 
B&ade,  Judgment  would  be  aiBzmed. 

Approved  in  District  of  Columbia  v.  Camden  Iron  Works,  181  17.  8. 
464,  45  L.  Ed.  954,  21  Sup.  Ct.  684,  holding  interest  on  price  of  articles 
delivered  in  part  performance  of  contract  when  no  allowance  made  for 
penalties  or  forfeiture,  and  further  performance  is  waived,  not  limited 
to  period  after  suit  brought;  Louisville  etc.  R.  Co.  v.  Melton,  146  Ky. 
246, 142  S.  W.  384,  under  Ky.  Stat.,  §  2220,  allowing  interest  on  a  judg- 
ment from  date,  interest  is  improperly  allowed  on  additional  damages 
for  delay  on  appeal ;  Koenigsberger  v.  Richmond  etc.  Min.  Co.,  158  TJ.  S. 
53,  S9  L.  Ed.  893,  15  Sup.  Ct.  756,  and  Hansen  v.  Boyd,  161  U.  S.  411, 
^  L  Ed.  751, 16  Sup.  Ct.  576,  where  practice  was  approved  and  adopted ; 
Packard  v.  Lacing-Stud  Co.,  70  Fed.  68,  16  C.  C.  A.  639,  and  Northern 
Trust  Co.  V.  Snyder,  77  Fed.  820,  23  C.  C.  A.  480,  arguendo. 
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147  U.  S.  591-623,  37  L.  Ed.  292,  13  Sup.  Ct.  444,  NEW  YOBK  ETC.  E.  B. 
CO.  y.  ESTILL. 

Process  may  be  seryed  on  agent  of  foreign  corporation  in  Missouri. 
Approved  in  Smith  v.  Empire  State  etc.  Devel.  Co.,  127  Fed.  465,  up- 
holding service  of  process  on  secretary  of  foreign  corporation  maintaining 
principal  place  of  business  in  Washington  as  authorized  by  2  6aL  Code, 
§  4875 ;  Gale  v.  Southern  Bldg.  etc.  Assn.,  117  Fed.  735,  holdini,',  under 
24  Stat.  552,  suit  may  be  maintained  against  foreign  corporation  in  dis- 
trict of  plaintiff's  residence  where  there  has  been  service  of  process  on 
corporation's  agent  appointed  under  Code  Va.  1887,  §1104;  Denver  etc. 
R.  Co.  V.  Roller,  100  Fed.  742,  743,  holding  under  Cal.  Code  Civ.  Proc, 
§  §  395,  411,  foreign  railroad  doing  business  in  State  and  having  manairing 
agent  therein,  on  whom  service  may  be  made,  may  be  sued  in  State  courts 
for  tort  committed  in  another  State;  Bracewcll  v.  Southern  Ry.  Co., 
134  6a.  544,  30  L.  B.  A.  (N.  S.)  720,  68  S.  £.  101,  legislature  may  fix 
venue  of  suit  against  foreign  corporation  and  if 'company  has  no  a?ent 
in  county  where  cause  of  action  arose,  but  has  one  in  another  county, 
service  may  be  had  in  such  other  county;  Equity  Life  Assn.  v.  Gammon, 
119  Ga.  275,  46  S.  E.  102,  venue  in  suit  against  foreign  insurance  com- 
pany is  wherever  agent  may  be  served;  Old  Wayne  Mut.  Life  Assn.  v. 
McDonough,  164  Ind.  328,  73  N.  E.  706,  statute  requiring  foreign  insur- 
ance company  to  file  stipulation  that  process  affecting  company  may  be 
served  on  specified  agent  or  on  insurance  commissioner  constitutional; 
W.  J.  Armstrong  Co.  v.  New  York  Central  etc.  R.  R.  Co.,  129  Minn.  109, 
111,  Ann.  Gas.  1916E,  335,  151  N.  W.  918,  919,  service  of  summons  on 
foreign  railroad  by  delivery  to  soliciting  freight  agent  employed  by  de- 
fendant and  other  roads  operating  connecting  lines  under  a  common 
name  is  valid  under  Stats.  1913,  p.  274;  Groel  v.  United  Elec.  Co..  69 
N.  J.  Eq.  412,  419,  60  Atl.  828,  830,  where  statute  provided  that  foreign 
corporation  should  appoint  agent  upon  whom  process  might  be  served, 
whose  authority  should  continue  until  another  was  substituted,  service 
on  such  agent  was  good  in  spite  of  attempted  revocation  of  his  author- 
ity ;  Bristol  v.  Brent,  38  Utah,  69, 110  Pac.  360,  process  against  a  foreign 
corporation  is  mere  matter  of  municipal  law  that  State  may  change  at 
pleasure. 

Service  of  process  constituting  due  process  of  law.  Note,  50  L.  R.  A. 
590. 

Nonresident's  right  to  sue  foreign  corporation.  Note,  70  L.  B.  A. 
525,  527. 

Locality  of  State  jurisdiction  over  foreign  corporation.  Note,  70 
L.  B.  A.  693. 

Compelling  foreign  corporation  seeking  to  do  business  to  desifrnate 
person  on  whom  process  may  be  served.  Note,  1  L.  B.  A.  (N.  S.> 
558. 
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Cotporation8  doing  business  in  another  State  are  not  residents  thereof. 

Approved  in  Wells  v.  United  States  Fidelity  etc.  Co.,  160  Mich.  217, 125 

N.  W.  59,  in  absence  of  statute  making  foreign  corporation,  for  purpose  of 

snit,  a  resident  of  county  in  which  it  does  business,  a  foreign  corporation 

is  a  "nonresident"  within  Conip.  Laws,  §  719,  requiring  service  of  "short 

summons*'  in  justice  court  action  against  nonresident;  Dinzy  v.  Illinois 

Cent.  R.  R.,  61  Fed.  51,  following  rule ;  Turcott  v.  Yazoo  etc.  R.  R.  Co., 

101  Tenn.  109,  70  Am.  St.  Rep.  666,  40  L.  R.  A.  769,  45  S.  W.  1069, 

holding  foreign  corporation  doing  business  in  State  may  plead  State 

statute  of  limitations  when  sued  in  State  courts. 

Carrier  is  liable  only  for  damages  directly  traceable  to  its  negligence. 
Approved  in  Colsch  v.  Chicago  etc.  Ry.  Co.,  149  Iowa-,  182,  Ann.  Oaa. 
1912C,  916,  34  L.  R.  A.  (N.  S.)  1013,  127  N.  W.  201,  where  shipper  ac- 
companies cattle  injured  en  route  by  cold,  carrier  is  not  presumed  to  be 
negligent,  but  shipper  must  make  out  prima  facie  case  of  negligence  on 
part  of  carrier,  other  than  mere  fact  that  cattle  were  sound  when  shipped ; 
Laughren  v.  Barnard,  116  Minn.  279,  132  N.  W.  302,  where  one  contracts 
to  return  horses  to  owner  in  as  good  condition  as  received,  it  is  a  con- 
tract of  insurance,  and  damages  is  the  diminution  in  value  resulting 
from  injury  complained  of ;  St.  Louis  etc.  R.  Co.  v.  Brosuis  &  Le  Compte, 
47  Tgx.  Civ.  656, 105  S.  W.  1136,  mere  fact  that  animal  apparently  sound 
on  delivery  to  carrier  arrives  at  destination  sick  with  pneumonia  raises 
no  presumption  of  negligence  on  part  of  carrier ;  Schwarzchild  v.  National 
S.  S.  Co.,  74  Fed.  259,  holding  carrier  liable  for  deterioration  *  in  value 
of  cattle  caused  by  his  delay  in  forwarding  same,  during  which  time 
there  was  fall  in  market;  Swift  v.  Fumess,  87  Fed.  349,  in  determining 
carrier's  liability  for  negligence  in  forwarding  meat. 

Damages  for  Injury  to  cattle  la  difference  between  Talue  when  shipped 
wad  value  on  arrival. 

Approved  in  United  S.  S.  Co.  v.  Haskins,  181  Fed.  965,  104  C.  C.  A. 
426,  damages  for  injury  to  cargo  of  coffee  is  difference  in  value  it  would 
ordinarily  have  had  at  time  and  place  of  delivery  and  value  in  injured 
condition  on  delivery,  with  interest  from  time  of  delivery;  Farmers'  lioan 
etc.  Co.  V.  Northern  Pac.  R.  Co.,  120  Fed.  880,  57  C.  C.  A.  533,  applying 
principle  to  through  shipment  by  specified  date;  Hartgrove  v.  Southern 
Cotton  Oil  Co.,  72  Ark.  37,  77  S.  W.  910,  damages  for  breach  of  contract 
to  furnish  certain  quality  of  feed  to  cattle  is  difference  of  value  imme- 
diately before  they  became  sick  and  immediately  after;  Cleveland  etc. 
Ry.  Co.  V.  Patton,  203  111.  378,  67  N.  E.  805,  holding  in  action  for  injury 
to  horses  shipped  measure  of  damages  is  difference  in  market  value  at 
time  of  shipment  and  on  arrival  at  destination;  Muir  v.  Missouri  etc.  Ry» 
Co.,  168  Mo.  App.  546,  154  S.  W.  879,  in  measuring  damages  for  injury 
to  mules  by  delayed  shipment,  market  value  and  not  peculiar  value  to 
shipper  is  considered,  regardless  of  disposition  of  mules  upon  delivery; 
Illinois  Cent.  R.  Co.  v.  H.  E.  Wilson  &  Co.,  131  Tenn.  701, 176  S.  W.  1036, 
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contract  placing  value  of  each  animal  shipped  at  one  hundred  dollars 
does  not  bar  recovery  if  injured  animal  is  still  worth  one  hundred  dol- 
lars, nor  does  it  change  rule  of  damages  for  difference  in  value  on  deliv- 
ery in  injured  condition  and  value  if  not  injured;  Gulf  etc.  Ry.  Co.  v. 
Gillespie  &  Carlton,  54  Tex.  Civ.  595,  118  S.  W.  629,  rule  that  damages 
for  injury  to  mules  is  difference  in  value  at  delivery  in  injured  condition 
and  value  upon  delivery  if  carrier  had  not  been  negligent  is  not  changed 
by  fact  that  mules  were  to  be  kept  for  use  and  not  for  sale ;  Ft.  Worth  etc. 
Ry.  Co.  v.  Word,  51  Tex.  Civ.  209,  111  S.  W.  755,  facts  subsequent  to 
arrival  of  injured  cattle  do  not  alter  rule  that  shipper's  damage  is  fixed 
as  of  time  of  arrival  of  injured  cattle  at  destination;  Texas  etc.  Ry.  Co. 
V.  White,  35  Tex.  Civ.  522,  80  S.  W.  642,  measure  of  damages  is  value  of 
cattle  killed  and  depreciation  of  those  injured  at  destination  and  not  at 
defendant's  terminus;  Fell  v.  Union  Pac.  Ry.  Co.,  32  Utah,  105,  13  Ann. 
Oas.  1137,  28  L.  B.  A.  (N.  S.)  1,  88  Pac.  1004,  measure  of  damages  is 
value  of  ^oods  intrusted  to  carrier  with  interest  from  time  when  they 
ought  to  have  been  delivered;  St.  Louis  etc.  Ry.  Co.  v.  Deshong,  63  Ark. 
449,  39  8.  W.  261,  and  Gulf  etc.  Ry.  Co.  v.  Stanley,  89  Tex.  44,  33  S.  W. 
Ill,  both  following  rule ;  Baker  v.  Mims,  14  Tex.  Civ.  App.  416, 37  S.  W. 
191,  holding  measure  of  damages  for  injuries  which  caused  niares  to 
slink  their  foals  is  reduced  value  of  mares;  Schofield  v.  Territory,  9 
N.  M.  535^  56  Pac.  312,  in  discussion  as  to  measure  of  damages  for 
wrongfully  attaching  property. 

Distinguished  in  The  Oceanica,  156  Fed.  307,  rule  of  damages  where 
cargo  of  tug  lost  by  collision  is  value  at  place  of  shipment  plus  carrying 
expenses  incurred. 

Liability  of  carrier  for  loss  or  injury  to  livestock.    Note,  130  Am. 
St  Bep.  437. 

Appellate  court  will  not  weigh  eTldence  where  there  is  rafflcient  to 
sustain  jury. 

Approved  in  Madison  Coal  Corp.  v.  Stnllken,  228  Fed.  310,  applying 
rule  in  action  by  servant  for  wrongful  death;  Baker  v.  Kaiser,  126  Fed. 
319,  61  C.  C.  A.  303,  holding  where  ground  relied  on  in  appellate  court 
to  support  judgment  otherwise  erroneous  involves  question  of  fact  not 
fully  developed  at  trial,  to  which  attention  of  neither  court  nor  opposing 
counsel  was  called,  judgment  will  be  affirmed;  Lesser  Cotton  Co.  v.  St. 
Louis  etc.  R.  Co.,  114  Fed.  143,  52  C.  C.  A.  95,  holding  Federal  appellate 
court  will  not  review  questions  not  presented  below. 

Carrier  is  liable  for  abortion  of  heifers  caused  by  negligence. 
Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Ferguson,  26  Tex.  Civ.  465,  64 
S.  W.  799,  holding  railroad  liable  for  collision  causing  miscarriage,  though 
it  had  no  knowledge  of  pregnancy  of  passenger. 

Carriers  are  generally  liable  for  interest  from  time  goods  shoold  be  de- 
livered; aliter,  in  MissonrL 
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Approved  in  Lawlor  v.  Loewe,  236  U.  S.  536,  59  L.  Ed.  349,  35  Sup.  Ct. 
170,  verdict  for  damages  due  to  illegal  combination  in  restraint  of  inter- 
state trade  under  Anti-trust  Act  of  1890  may  include  damages  accruing, 
since  action  began  only  as  consequence  of  acts  constituting  part  of  cause 
of  action;  Lawlor  v.  Loewe,  209  Fed.  729,  126  C.  C.  A.  445,  jury  was 
properly  charged  that  damages  from  conspiracy  in  restraint  of  trade  may 
include  such  as  continued  after  suit  began  and  resulting  from  arts  com* 
plained  of,  but   no  recovery  for  acts  constituting  continuance  of   con- 
spiracy after  suit  brought;  Southern  Pac.  Co.  v.  Amett,  126  Fed.  80, 
61  C.  C.  A.  131,  upholding  instruction  to  allow  interest  from  time  of 
demand  upon  damages  for  breach  of  contract  to  transport  cattle;  Mis- 
souri etc.  R.  Co.  V.  Truskett,  104  Fed.  732,  44  C.  C.  A.  179,  holding  inter- 
est recoverable  in  action  for  delay  in  transportation  of  stock  from  time 
compensation  therefor  was  demanded. 

Distinguished  in  Atlanta  etc.  Ry.  v.  Brown,  158  Ala.  619,  48  South. 
77,  where  damages  for  destruction  of  crops  have  ascertainable  money 
value,  it  is  proper  to  instruct  jury  to  add  ascertained  interest  from  date 
of  injury. 

Conflict  of  laws  as  to  measure  of  damages.    Note,  91  Am.  St.  Bep. 
741. 

Allowance  of  interest  upon  damages  for  conversion  of  property  or 
injury  thereto.    Note,  1  Ann.  Oas.  765. 

Interest  on  unliquidated  damages.    Note,  28  L.  B.  A.  (N.  8.)  18,  22 

Wliere  a  party  tries  bis  case  upon  one  theory  in  lower  court,  he  cannot 
cbange  his  position  and  adopt  an  inconsistent  theory  in  the  appellate  court. 
Approved  in  Illinois  Cent.  R.  Co.  v.  Egan,  203  Fed.  939,  122  C.  C.  A. 
239,  where  defendant  procured  removal  on  ground  that  action  is  not  one 
arising  under  Federal  Employers'  Liability  Act,  but  that  it  arose  under 
Iowa  statutes,  and  kept  that  theory  to  end  of  trial,  he  cannot,  for  first 
time,  on  writ  of  error  claim  error  in  refusing  remand;  Missouri  eto. 
Ry.  Co.  V.  Wilhoit,  160  Fed.  443,  87  C.  C.  A.  401,  when  parties,  with 
assent  of  court,  unite  in  trying  case  on  theory  that  particular  matter  as 
assumption  of  risk  is  within  issues,  they  may  not  depart  therefrom  on 
appeal;  Herbert  v.  Wagg,  27  Okl.  681,  117  Pac.  213,  where  one  sued  to 
cancel  deed  on  ground  that  it  was  procured  by  fraud  and  prayed  ac- 
counting from  grantee  for  moneys  received  from  sales  of  lots  from  land 
embraced,  he  cannot  on  appeal  insist  that  deed  be  held  a  mortgage  and 
TecQver  title  to  lots  from  parties  held  to  be  bona  fide  purchasers. 

Estoppel  of  party  to  appeal  to  assume  attitude  inconsistent  with  that 
taken  by  him  in  lower  court.    Note,  8  Ann.  Oas.  491. 

In  absence  of  fraud  a  common  carrier  may,  by  fair  and  reasonable  agree- 
nsBt  made  to  obtain  lesser  rates,  limit  amonnt  recoverable  by  shipper  in 
c>B«  of  loss  or  damage,  to  agreed  amounts 

Approved  in  Adams  Express  Co.  v.  Croninger,  226  U.  S.  510,  44  L.  R.  A. 
W.  8.)  257,  57  L.  Ed.  821,  33  Sup.  Ct.  148,  carrier  may  properly  limit 
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liability  on  basis  of  agreed  valne  to  obtain  lower  rate,  provided  there 
is  no  attempt  to  exempt  against  negligence  of  carrier ;  Lef ebnre  v.  Amer- 
ican Express  Co.,  160  Iowa,  66,  139  N.  W.  1122,  holding  shipper  of  horses 
so  fraudulently  misrepresented  their  value  to  obtain  lower  freight  rate 
that  he  could  not  recover  true  value  for  their  loss;  Donovan  v.  Wells, 
Fargo  &  Co.,  265  Mo.  306,  177  S.  W.  844,  limited  liability  contract  based 
on  declared  value  is  not  ipso  facto  void  as  contract  against  negligence 
of  carrier,  if  fair,  open,  just  and  reasonable;  St.  Lionis  etc.  R.  Co.  v. 
Bilby,  35  Okl.  601,  130  Pac.  1095,  since  Carmack  Amendment,  provisions 
of  State  Constitution  as  to  stipulations  for  notices  in  contracts  of  ship- 
ment do  not  apply  to  interstate  shipments. 

Opinion  evidence  as  to  cause  of  death,  disease,  or  injury.  Note, 
L.  R.  A.  1915A,  1070. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  428. 

Miscellaneous.  Cited  in  Farrar  v.  Wheeler,  145  Fed.  487,  75  C.  C.  A. 
386,  new  trial  may  be  granted  simply  as  to  one  element  of  damage  to 
be  deducted  from  judgment  already  given;  Tootle  v.  Coleman,  107  Fed. 
50,  57  L.  R.  A.  120,  46  C.  C.  A.  132,  and  American  Nat.  Bank  t. 
Williams,  101  Fed.  947,  42  C.  C.  A.  101,  both  holding  appellate  court 
will,  where  amount  of  erroneous  interest  allowed  below  can  be  determined, 
annul  such  allowance  and  afl&rm  as  to  balance ;  Board  of  Commrs.  v.  Ham- 
ilton County  V.  Sherwood,  64  Fed.  110,  11  C.  C.  A.  507,  and  North  Amer- 
ican Loan  etc.  Co.  v.  Colonial  etc.  Mtg.  Co.,  83  Fed.  802,  28  C.  C.  A.  88, 
as  authority  for  holding  appellate  court  may  affirm  part  only  of  judg- 
ment of  lower  court ;  Vcrmilya  v.  Brown,  65  Fed.  150,  not  in  point. 


147  U.  S.  02^-639,  37  L.  Ed.  307,  13  Bnp.  Ot.  472,  LOVEUi  MFG.  CO  ▼^ 
GARY. 

Merely  improving  adaptability  of  process  is  not  invention. 
Approved  in  Zittlosen  Mfg.  Co.  v.  Boss,  219  Fed.  893,  135  C.  C.  A.  551, 
change  in  form  of  handle  to  grass  collector  for  lawn-mowers  involving 
only  mechanical  skill  is  not  patentable  invention;  Equitable  Asphalt 
Maintenance  Co.  v.  Parker-Washington  Co.,  197  Fed.  927,  repair  of 
asphalt  pavement  by  combination  of  fluid-heating  medium,  present  though 
not  emphasized  in  prior  invention,  cannot  be  patented;  Yost  Electric  Mfg. 
Co.  V.  Perkins  Elec.  etc.  Mfg.  Co.,  179  Fed.  514,  103  C.  C.  A.  116,  recep- 
tacle for  incandescent  lamx)s  is  not  invention  but  merely  carries  forward 
old  idea  by  substantially  same  means  with  better  eflFects;  Wilce  v.  Bush, 
Temple  of  Music  Co.,  134  Fed.  391,  67  C.  C.  A.  371,  patent  for  floor  in 
which  ends  as  well  as  edges  of  boards  are  united  by  tongue  and  groove 
joint  void ;  Union  Biscuit  Co.  v.  Peters,  125  Fed.  609,  60  C.  C.  A.  337,  hold- 
ing Void  Peters  patent  No.  621,974,  for  method  of  and  means  for  packing 
crackers;  Johnson  Co.  v.  Toledo  Traction  Co.,  119  Fed.  891,  893,  56 
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C.  C.  A.  416,  holding  void  Moxham  patents  Nos.  536,734  and  540,796, 

^or  improvement  on  railway  switch  structure;  De  Lamar  v.  De  Lamar 

Min.  Co.,  117  Fed.  247,  54  C.  C.  A.  272,  holding  void  Walstein  patent 

N'o.  607,719,  for  process  for  extracting  metals  from  cyanide  solutions  by 

^is^  of  zinc  dust ;  De  Lamar  v.  De  Lamar  Min.  Co.,  110  Fed.  542,  holding 

void  De  Lamar  patent  No.  607,719,  for  process  for  recovering  metals 

from  solution;  Electric  Ry.  Co.  v.  Jamaica  etc.  R.  R.  Co.,  61  Fed.  673, 

to  an  improvement  in  electric  railways;  Crossley  v.  Duggan,  71  Fed.  969, 

^    apparatus  for  molding  earthenware;  Olmsted  v.  Andrews,  77  Fed. 

^40,  23  C.  C.  A.  488,  holding  it  not  invention  to  cause  a  device  to  work 

vertically  that  theretofore  operated  horizontally;  Ryan  v.  Newark  etc. 

Mattress  Co.,  96  Fed.  103,  applied  to  improvement  in  a  spring  mattres.s. 

Patentee  is  entitled  to  benefit  of  all  usee  to  ivlileli  InTention  can  be  put. 
Approved  in  Miller  v.  Meriden  Bronze  Co.,  80  Fed.  526,  following  rule ; 
Weir  Frog  Co.  v.  Porter,  206  Fed.  674,  124  C.  C.  A.  470,  semi-automatic 
railway  switch  differing  from  prior  patent  only  in  position  at  which  main 
or  switch  track  is  open  is  "double  use,"  producing  no  new  result  in  pat- 
entable sense;  Rosell  v.  Allen,  16  App.  D.  C.  666,  method  of  converting 
skin  into  leather  by  means  disclosed  in  prior  method  patented  for  tan- 
ning leather  is  not  invention. 

Fact  tliat  device  baa  gone  into  general  use  Is  not  condoslve  of  patenta- 
Ulity. 

Approved  in  Stillwell  v.  McPherson,  207  Fed.  842,  commercial  success 
does  not  of  itself  prove  invention;  Klein  v.  Seattle,  77  Fed.  204,  23 
C-  ^-  ^'  114,  holding  a  particular  insulating-pin  not  an  invention. 

Application  of  old  device  to  new  use  is  not  Invention. 
Approved  in  Bethlehem  Steel  Co.  v.  Niles-Bement-Pond  Co.,  166  Fed. 
885,  method   of   making   metal-cutting   tool   of   air-hardening   chrome 
tungsten  steel  is  not  invention,  since  it  involves  prior  art  of  tempering 
steel  and  subsequent  use  of  product  is  relatively  unimportant;  Eisen- 
stein  V.  Fibiger,  160  Fed.  689,  method  of  finishing  bamboo  canes  with 
baked  varnish  is  not  an  invention,  being  merely  old  process  applied  to 
new  use;  Thomas  v.  St.  Louis  etc.  R.  Co.,  149  Fed.  755,  79  C.  C.  A,  89, 
patent  for  lateral  support,  consisting  of  truss  rods,  for  sides  and  ends 
of  cars,  void;  Bettendorf  Patents  Co.  v.  J.  R.  Little  Metal  Wheel  Co., 
123  Fed.  435,  59  C.  C.  A.  473,   holding  void  Bettendorf  patent  No. 
550,815,  for  method  of  securing  metal  spokes  to  wheel  hubs;  Standard 
Caster  etc.  Co.  v.  Caster  Socket  Co.,  113  Fed.  165,  51  C.  C.  A.  109,  hold- 
ing Berkey  patent  No.  318,533,  for  caster  socket,  anticipated  by  Kane 
&  Brown  patent;   Electric   Smelting  etc.   Co.  v.   Pittsburg  Reduction 
Co.,  Ill  Fed.  752,  holding  Bradley  patents  Nos.  464,933  and  468,148, 
relative  to  process  for  reducing  aluminum  ores,  not  infringed  by  pro- 
eess  of  Hall  patent  No.  400,766;  Burnham  etc.  Ry.  Appliance  Co.  v. 
Jfaumkeag  St.  Ry.  Co.,  57  Fed.  652,  McKay  etc.  Lasting-Mach.  Co.  v. 
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Claflin,  68  Fed.  359,  Schreiber  v.  Grimm,  72  Fed.  675,  19  C.  C.  A.  67, 
United  States  etc.  Guaranty  v.  Standard  Pav.  Co.,  87  Fed.  344,  and 
Falk  Mfg.  Co.  V.  Missouri  R.  R.  Co.,  91  Fed.  158,  all  following  rule ;  New- 
ark Watch  Case  etc.  Co.  v.  Wilmot  etc.  Mfg.  Co.,  60  Fed.  618,  holding 
device  for  protecting  watches  against  magnetism  not  patentable;  Bow- 
man V.  De  Grauw,  60  Fed.  911,  holding  a  device  for  fastening  stars  on 
opposite  i>ides  of  a  flag  not  patentable ;  Eastman  Co.  v.  Getz,  77  Fed. 
419,  holding  machine  for  coating  photographic  paper  not  invention; 
Steams  v.  Russell,  85  Fed.  230,  29  C.  C.  A.  121,  and  Lettelier  v.  Mann, 
91  Fed.  914,  both  holding  the  adapting  of  old  parts  to  new  use  in  a 
machine  does  not  constitute  invention. 

Distinguished  in  Wales  v.  Waterbury  Mfg.  Co.,  59  Fed.  288,  holding 
one  who  takes  old  devices,  remodels  them  and  introduces  novel  modifi- 
cations by  which  a  new  article  superior  to  all  others  is  produced,  is  en- 
titled to  patent. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  £.  B.  C.  81. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  C.  124. 


147  U.  S.  640-646,  37  L.  Ed.  313,  13  Sap.  Ct.  549,  TAYIiOB  v.  BBOWN. 

Free  alienation  Is  incident  to  fee  simple,  but  reasonable  restraint  may 
be  Imposed. 

Approved  in  United  States  v.  Hemmer,  195  Fed.  801,  rule  of  caveat 
emptor  applies  where  one  purchases  from  Indian,  charging  purchaser 
with  knowledge  of  limitations  upon  title  by  acts  of  Cong^ress. 

Time  restricting  alienation  of  land  acquired  under  18  Stat.  402,  runs 
on  day  patent  issues. 

Approved  in  Honolulu  Rapid  Transit  etc.  Co.  v.  Wilder,  211  U.  S. 
142,  53  L.  Ed.  123,  29  Sup.  Ct.  44,  franchises  granted  by  Hawaiian  gov- 
ernment between  July.  7,  1898,  and  September  28,  1899,  were  not  made 
acts  of  Congress  by  adoption,  so  as  to  be  exempt  from  territorial  taxa- 
tion under  Organic  Act  of  1900,  §  73 ;  In  re  Babjak,  211  Fed.  552,  under 
Naturalization  Law  of  1906,  §  4,  the  date  of  the  declaration  should  be 
excluded  in  computing  seven-year  period,  and  hence  petition  for  nat- 
uralization filed  on  seventh  anniversary  of  that  date  was  in  time;  Mac- 
farland  v.  Moore,  32  App.  D.  C.  216,  in  computing  time  for  condemning 
land  for  streets  in  District  of-  Columbia  "within  thirty  days  after  pas- 
sage of  this  act,''  the  day  President  approved  act  is  included;  Budds  v. 
Frey,  104  Minn.  484,  15  Ann.  Gas.  24,  117  N.  W.  160,  construing  lease 
with  reference  to  time  of  its  termination;  Aultman  &  Taylor  Co.  v. 
Syme,  163  N.  Y.  62,  68,  78  Am.  St.  Rep.  571,  57  N.  E.  171,  173,  holding 
term  of  five  years  within  which  execution  may  be  issued  on  judgments 
without  leave  is  computed  by  including  within  that  term  day  upon 
which  judgment  was  entered ;  Styles  v.  Dickey,  22  N.  D.  519,  134  N.  W. 
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704,  where  last  day  of  year  from  mortgage  foreclosure  sale  falls  on  Sun- 
day, redemption  on  Monday  following  is  permitted  in  accord  with  in- 
tent  of  statute  in  North  Dakota ;  Alnieda  Oil  Co.  v.  Kelley,  35  Okl.  527, 
130  Pac.  933,  where  Indian  allottee  executed  mining  lease  subject  to 
approval  of  Secretary  of  Interior,  and  before  such  approval  lessor's  re- 
strictions on  alienation  were  removed,  such  lease  is  valid,  and  secre- 
tary's approval  dates  back  to  time  of  execution;  Baker  v.  Hammet,  23 
Okl.  487,  100  Pac.  1116,  where  act  of  August  8,  1902,  prohibited  aliena- 
tion of  lands  by  allottees  before  expiration  of  five  years  from  date  of 
such  approval,  title  was  conveyed  by  deed  made  August  8,  1907;  Wal- 
lace V.  McDaniel,  59  Or.  386,  387,  L.  R.  A.  19120,  744,  117  Pac.  317, 
where  husband  obtained  divorce  by  default  and  statute  named  period 
for  appeal,  wife's  remarriage  two  and  one-half  hours  before  end  of 
period  was  valid,  since   appeal   proceedings   impossible   in   remaining 
time;  Le  Clair  v.  Hawley,  18  Wyo.  32,  102  Pac.  856,  in  computing  sixty- 
day  period  of  suspension  of  entry  on  public  lands  of  Shoshone  Indian 
reservation,  opening  day,  August  15,  1906,  should  be  counted,  and  per- 
mitting entry  on  October  14,  1906,  is  valid. 

Computation  of  time.    Note,  78  Am.  St.  Bep.  382. 

First  and  last  days  in  computing  time.    Note,  49  L.  R.  A.  196,  246. 

"From''  as  word  of  inclusion  or  exclusion.  Note,  15  Ann.  Oas.  27, 
29. 

Fractions  of  day  in  computation  of  time.    Note,  2  Ann.  Oas.  185. 

Questions  of  State  law  as  to  whieh  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  422. 

Miscellaneous.  Cited  in  Frazee  v.  Spokane  Co.,  29  Wash.  284,  69 
Pae.  781,  holding  Indian  entitled  to  homestead  patent,  under  act  of 
July  4, 1884,  but  to  whom  government  officers  erroneously  issued  patent 
imder  another  law,  not  thereby  deprived  of  benefits  of  that  act. 

147  U.  8.  647-^1,  37  L.  Ed.  316,  IS  Sup.  Ot.  466,  BAUSEBMAN  y.  BLUNT. 

Objection  to  overmling  demurrer  will  be  considered  where  reserved  on 
answerlDg  over. 

Approved  in  Copper  River  etc.  Ry.  Co.  v.  Phillips,  196  Fed.  331,  116 
C.  C.  A.  148,  filing  of  answer  by  defendant  without  leave  after  demur- 
rer overruled  waives  objection  to  sufficiency  of  complaint  in   Alaska 
where  statute  gives  court  discretion  to  allow  party  to  plead  over  on 
proper  terms;  Grover  Irr.  etc.  Co.  v.  Lovella  Ditch  etc.  Co.,  21  Wyo. 
"234,  Ann.  Cas.  1915D,  1207,  131  Pac.  50,  where  complaint  or  petition 
iaiils  to  state  cause  of  action  or  there  is  want  of  jurisdiction,  general 
rale  that  error  in  overruling  demurrer  is  waived  by  pleading  over  does 
not  apply;  dissenting  opinion  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233 
^^'  871,  majority  holding  bankrupt  who  answers  over  after  demurrer 
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overruled  waived  objection  raised  and  barred  right  of  review  of  rulin 
upon  such  demurrer. 


Federal  courts  follow   Jtate  statutes  of  Umitatioiis  and  State  court's 
oonstmction  tbereof . 

Approved  in  Security  Trust  Co.  v.  Blackriver  Nat.  Bank,  187  U.  S. 
230,  47  L.  Ed.  166,  23  Sup.  Ct.  59,  heading,  under  Minnesota  statutes 
relative  to  limitations  on  claims  against  estates  of  decedents,  foreign 
creditor  cannot  sue  in  Federal  court  after  time  fixed  by  probate  court 
for  presentation  of  claims;  Quinette  v.  Pullman  Co.,  233  Fed.  983,  de- 
cision by  Supreme  Court  of  Oklahoma  that  limitations  do  not  run  in 
favor  of  resident  foreign  corporations,  though  it  maintained  process 
agent  in  state,  is  binding  on.  Federal  courts;  Quinette  v.  Pullman  Co., 
229  Fed.  336,  337,  decision  of  Supreme  Court  of  Oklahoma  that  a  rail- 
road company  forfeited  right  to  plead  limitations  was  conclusive  on 
Federal  courts  in  action  for  injuries  sustained  in  Oklahoma;  Irvine  v. 
Elliott,  203  Fed.  112,  in  action  in  Delaware  by  Ohio  receiver  against 
Delaware  stockholder  of  insolvent  Ohio  railroad  company,  decision  by 
Delaware  Supreme  Court  construing  local  statute  of  limitations  is  con- 
clusive; Newbeny  v.  Wilkinson,  199  Fed.  683,  118  C.  C.  A.  Ill  (affirm- 
ing 190  Fed.  68),  Washington  State  statute  requiring  claims  against 
estates  to  be  filed  within  specified  time  will  be  enforced  in  Federal 
court  of  equity  where  suit  brought  after  bar  of  suit  of  nonclaim  became 
absolute;  Cheatham  v.  Evans,  160  Fed.  806,  87  C.  C.  A.  576,  in  absence 
of  legislation  by  Conjsress,  courts  of  United  States  give  same  construc- 
tion of  statutes  of  limitations  of  States  as  given  by  local  tribunals; 
York  V.  Washburn,  129  Fed.  567,  64  C.  C.  A.  132,  whether  oral  lease  of 
real  property  for  more  than  a  year  is  void  or  voidable,  rule  of  property 
to  be  determined  by  State  law ;  Hale  v.  Coffin,  120  Fed.  474,  57  C.  C.  A. 
528,  holding  Rev.  Stats.  Me.,  §  87,  providing  that  where  claim  against 
estate  of  decedent  not  filed,  claimant  may  have  remedy  against  heirs  or 
devisees  within  one  year  after  it  becomes  due,  is  enforceable  in  Federal 
court;  Keyser  v.  Lowell,-  117  Fed.  404,  54  C.  C.  A.  574,  holding  void 
Colo.  Sess.  Laws  1899,  c.  113,  barring  suit  against  residents  on  foreign 
judgments,  based  on  cause  of  action,  barred  in  Colorado,  but  not  in 
State  where  judgment  rendered ;  Ratican  v.  Terminal  R.  Assn.,  114  Fed. 
668,  holding  State  limitation  statutes  govern  actions  based  on  Inter- 
state Commerce  Act;  Great  Western  etc.  Mfg.  Co.  v.  Harris'  Estate, 
111  Fed.  42,  holding  action  to  charge  defendant  as  corporation  officer 
for  misfeasance  in  management  of  corporation  governed  by  limitations 
of  law  of  forum;  Stem  v.  La  Compagnie  Qenerale  Transatlantique,  110 
Fed.  999,  applying  rule,  under  New  Jersey  statute,  relative  to  actions 
for  wrongful  death;  Hanchett  v.  Blair,  100  Fed.  826,  holding,  under 
Gen.  Stats.  Nev.,  §  3651,  foreign  corporation  cannot  plead  limitation  as 
bar  to  foreclosure  on  property  in  State;  Brunswick  Terminal  Co.  v. 
National  Bank,  99  Fed.  637,  40  C.  C.  A.  22,  applying  rule  to  Ga.  Code 


335  BAUSERMAN  v.  BLUNT.  147  U.  S.  647-661 

1882,  §  2916,  with  respect  to  action  to  enforce  stockholder's  liability ;  Mct- 
calf  V.  Watertown,  153  U.  S.  673,  38  L.  Ed.  863,  14  Sup.  Ct.  948,  Bal- 
kam  V.  Woodstock  Iron  Co.,  154  U.  S.  187,  38  L.  Ed.  957,  14  Sup.  Ct. 
1014,  Campbell  v.  Haverhill,  155  U.  S.  614,  39  L.  Ed.  282,  15  Sup.  Ct. 
219,  Seneca  Nation  v.  Christy,  162  U.  S.  289,  40  L.  Ed.  972,  16  Sup.  Ct. 
830,  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  339,  40  L.  Ed.  991,  16 
Snp.  Ct.   814,  Dibble   v.    Bellingham  Bay   Land   Co.,   163   U.    S.   73, 
41  L.  Ed.  75,  16  Sup.  Ct.  942,  Braun  v.  Board  of  Commrs.  of  Benton 
County,  66  Fed.  479,  Sanford  v.  Poe,  69  Fed.  549,  16  C.  C.  A.  305, 
Andrews  v.  National  Foundry  etc.  Works,  76  Fed.  171,  36  L.  R.  A.  150, 
22  C.  C.  A.  110,  and  Bullion  &  Exchange  Bank  v.  Hegler,  P3  Fed.  892, 
all  applying  rule;  Fosyth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100, 
17  Sup.  Ct.  670,  Vance  v.  W.  A.  Vandercook  Co.,  170  U.  S.  473,  42 
L.  Ed.  1113, 18  Sup.  Ct.  647,  and  Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry. 
Co.,  175  U.  S.  108,  44  L.  Ed.  92, 20  Sup.  Ct.  40,  all  holding,  on  question  of 
construction  of  all  purely  local  laws.  Federal  courts  are  bound  by  con- 
struction placed  on  same  by  highest  State  court;  Western  Union  Tel. 
Co.  V.  Poe,  64  Fed.  13,  holding  Federal  court,  in  construing  State  Con- 
stitution, will  adopt  construction  placed  on  same  by  highest  court  of 
State,  notwithstanding  it   has   previously  placed   a  different   construc- 
tion on  same;  Indianapolis  v.  Navin,  151  Ind.  158,  41  L.  B.  A.  344,  51 
N.  E.  81,  Larson  v.  Aultman  &  Taylor  Co.,  86  Wis.  285,  39  Am.  St. 
Itep.  895,  56  N.  W.  916,  Sanborn  v.  Perry,  86  Wis.  367,  56  N.  W.  339, 
and  National  Foundry  &  Pipe  Works  v.  Oconto  City  Water  Supply  Co., 
113  Fed.  796,  51  C.  C.  A.  465,  all  arguendo. 

Statute  of  limitations  does  not  nm  in  Kaosaa  while  debtor  is  absent, 
alUumgh  he  still  has  residence. 

Approved  in  Anthes  v.  Anthes,  21  Idaho,  309,  121  Pac.  555,  statute 
providing  method  of  substituted  service  upon  resident  temporarily  ab- 
/  sent  from  State  does  not  amend  law  preventing  running  of  statute  of 

j  iimitations  during  such  absence;  Williams  v.  Metropolitan  etc.  Ry.  Co.,* 

68  Kan.  28,  64  L.  R.  A.  794,  74  Pac.  604,  foreign  corporation  "out  of 
State"  and  cannot  avail  itself  of  State  statute  of  limitations;  Hale  v. 
St.  Louis  etc.  R.  Co.,  39  Okl.  198,  Ann.  Gas.  1915D,  907,  L.  R.  A.  19150, 
544,  134  Pac.  951,  where  foreign  corporation  has  not  complied  with 
local  statutory  requirements,  it  may  not  invoke  limitation  laws  of  juris- 
diction where  sued  regardless  of  interpretation  of  similar  laws  in  an- 
other jurisdiction ;  Larson  v.  Aultman  &  Taylor  Co.,  86  Wis.  286,  39 
Am  St.  Rep.  895,  56  N.  W.  917,  holding  foreign  corporation  a  "person 
OQt  of  State"  within  meaning  of  statute  of  limitations. 

statute  of  Umitations  once  current  is  not  arrested  by  sabseqoent  disa- 
ijiUty. 

Approved  in  Whitman  v.  Atkinson,  130  Fed.  762,  65  C.  C.  A.  185, 
statute  of  limitations  as  to  stockholders'  liability  not  suspended  while 
creditor   is    suing   corporation;    King   v.   Pomcroy,   121   Fed.   297,  58 
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C.  C.  A.  209,  holding  liability  of  stockholder  in  national  bank  whose 
affairs  are  in  liquidation  does  not  mature  until  court  fixes  amount 
which  shareholder  must  pay  and  fixes  time  of  payment;  McGovney  v. 
Gwillim,  16  Colo.  App.  288,  65  Pac.  348,  holding  where  no  effort  made 
to  prove  claim  against  estate  nor  to  secure  permission  to  foreclose 
within  one  year,  a  deed  of  trust  by  which  debt  secured,  fact  that  holder 
of  note  thereby  lost  his  right  to  foreclose,  until  Sess.  Laws  1895,  p.  253, 
adopted,  does  not  stop  limitations;  Meservey  v.  Gulliford,  14  Idaho, 
149,  93  Pac.  785,  allegation  that  road  was  used  as  public  highway  over 
ten  years  before  suit  does  not  describe  longer  period  than  ten  years  and 
one  day;  West  v.  Topeka  Sav.  Bank,  66  Kan.  527,  72  Pac.  253,  holding 
when  corporation  suspends  business  limitations  begin  to  run  at  once  on 
stockholder's  subscription,  to  be  paid  upon  call  of  directors,  and  then 
subject  to  call,  even  though  no  call  be  made;  Fox  v.  First  Nat.  Bank, 
9  Kan.  App.  23,  57  Pac.  243,  holding  creditor  of  insolvent  corporation 
must  institute  proceeding  to  enforce  stockholder's  liability  within 
period  of  limitations  from  time  he  first  could  have  enforced  his  de- 
mand; City  of  Moberly  v.  Hassett,  127  Mo.  App.  15,  106  S.  W.  115, 
holding  plaintiff  was  entitled  to  have  tax  bills  issued  against  defend- 
ants for  paving  and  after  statutory  five  years  lost  right  to  sue  on  the 
bills  by  failing  to  enforce  their  issuance  or  to  have  taxes  levied; 
Glazier  v.  Heneybuss,  19  Okl.  321,  91  Pac.  873,  action  was  barred  in 
Oklahoma  where  plaintiff  died  April  10,  1902,  and  order  of  revival  was 
made  December  1,  1903^  without  consent  of  defendant,  and  no  showing 
was  made  for  delay;  Glazier  v.  Heneybuss,  19  Okl.  319,  91  Pac.  873, 
where  plaintiff  in  action  died,  the  statute  begins  to  run  after  reasonable 
time  in  which  order  of  revival  in  name  of  administratrix  may  be  made, 
and  in  Oklahoma  must  have  consent  of  defendant  after  one  year;  De 
Amaud  v.  United  States,  151  U.  S.  496,  38  L.  Ed.  248,  14  Sup.  Ct.  379, 
reaffirming  first  part  of  rule;  Dennis  v.  Bint,  122  Cal.  45,  68  Am.  St. 
-Bep.  23,  54  Pac.  381,  holding  right  to  sue  an  administrator,  or  those 
whom  he  represents,  cannot  be  preserved  by  failure,  without  excuse,  to 
settle  final  account;  Kulp  v.  Kulp,  51  Kan.  348,  21  L.  R.  A.  558,  32  Pac 
1120,  Wey  v.  Schofield,  53  Kan.  250,  36  Pac.  334,  and  Travelers'  Ins. 
Co.  V.  Stucki,  4  Kan.  App.  431,  46  Pac.  44,  all  holding  statute  of  limi- 
tations begins  to  run  against  cause  of  action  within  reasonable  time 
after  steps  should  have  been  taken  to  perfect  right  of  action;  First 
Nat.  Bank  v.  King,  60  Kan.  737,  57  Pac.  953,  holding  creditor  of  insol- 
vent corporation  must  bring  action  to  invoice  stockholder's  liability  within 
period  of  statute  of  limitations;  dissenting  opinion  in  Colonial  etc.  Mtg. 
Co.  v.  Flemington,  14  N.  D.  187,  116  Am.  St.  Rep.  670,  103  N.  W.  930, 
majority  holding  failure  to  appoint  administrator  of  estate  of  deceased 
mortgagor  does  not  prevent  statute  running  in  favor  of  mortgagor's 
heirs  against  foreclosure. 

Distinguished  in  In  re  Ulrici's  Estate,  145  Mo.  App.  468,  122  S.  W. 
762,  limitations  do  not  run  on  claims  against  estates  until  letters  of  ad- 
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\  >  *^Vi>ation  have  been  granted,  and  widow,  though  entitled  to  take  out 
*HiCt8,  need  not  do  so  in  Missouri. 

In  Kansas,  statute  stops  at  debtor's  deatli  for  fifty  days  or  reasonable 
time  tbereafter. 

Approved  in  Alice  E.  Min.  Co.  v.  Blanden,  136  Fed.  256,  257,  statute 
of  limitations  held  suspended  during  time  when  it  was  not  possible  to 
sue  estate  because  no  administrator  could  be  appointed;  dissenting 
opinion  in  Cook  v.  Ceas,  147  Cal.  623,  82  Pac.  374,  majority  holding  suit 
OD  gaardian's  bond  not  bound  by  delay  of  three  years  ahd  two  months 
in  demanding  accounting. 

Distinguished  in  Gwinn  y.  Melvin,  9  Idaho,  211,  108  Am.  St.  Bep. 
119,  72  Pac.  962,  proceeding  for  appointment  of  administrator,  "action," 
and  may  be  barred  by  statute  of  limitations. 

Miscellaneous.  Cited  in  Rankin  v.  Barton,  69  Kan.  633,  636,  77  Pac. 
532,  533,  when  national  bank  fails,  duty  of  controller  to  determine 
necessity  for  assessment  within  reasonable  time. 

147  U.  8.  661-663,  37  L.  Ed.  321,  IS  Sop.  Ot.  436,  UNITBD  STATES  T.  TAK- 


United  States  marshal  is  not  entitled  to  travel  pay  for  serving  process 
when  taking  prisoner  for  commitment. 

Approved  in  Walker  v.  United  States,  139  Fed.  419,  United  States 
V.  Baird,  160  U.  S.  56,  37  L.  Ed,  996,  14  Sup.  Ct.  17,  Campbell  v.  United 
States,  65  Fed.  781,  13  C.  C.  A.  128,  Nixon  v.  United  States,  82  Fed. 
31,  and  United  States  v.  Dill,  86  Fed.  84,  29  C.  C.  A.  586,  all  following 
rule;  United  States  v.  McMahon,  164  U.  S.  87,  41  L.  Ed.  360,  17  Sup. 
Ct.  30  (affirming  65  Fed.  978,  13  C.  C.  A.  257),  holding  marshal  not  en- 
titled to  fees  for  serving  warrants  of  commitment. 

Distinguished  in  Saunders  v.  United  States,  73  Fed.  784,  holding  mar- 
shal entitled  to  fee  for  service  of  mandate  on  poor  convict. 

Practical  constniction  by  ministerial  offlcers  controls  only  when  doubt 
exists. 

Approved  in  Fairbank  v.  United  States,  181  U.  S.  308,  310,  46  L.  Ed. 

878,  874,  21  Sup.  Ct.  658,  659,  holding  void  30  Stat.  448,  imposing  stamp 

tax  on  foreign  bill  of  lading,  as  being  tax  on  exports;  Magruder  v. 

Belle  Fourehe  Valley  Water  Users'  Assn.,  219  Fed.  78,  133  C.  C.  A.  524, 

questions  whether  or  not   charges   alleged  to   be   illegal   and   acts   of 

executive  officers  depriving  shareholders  of  water  users'  association  of 

water  and  canceling  their  water  rights  for  failure  to  pay  such  charges 

are  justified  by  law  are  questions  for  court,  though  executive  officers 

^ve  already  decided  them;  Hemmer  v.  United  States,  204  Fed.  905, 

123  C.  C.  A.  194,  construing  Act  of  March  3,  1875,  c.  131,  §  15,  relating 

to  restrictions  on  alienation  by  non tribal  Indians;  Baker  v.  Swigart^ 

m  Fed.  867,  118  C.  C.  A.  313,  construing  Reclamation  Act  of  1902; 

XVI— 22 
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United  States  v.  Bellm,  182  Fed.  165,  where  language  of  section  5  of 
general  allotment  as  applied  to  land  in  Indian  Territory  was  not  clear, 
weight  should  be  given  to  construction  given  it  by  department  charged 
with  its  execution;  Knight  v.  Shelton,  134  Fed.  434,  in  order  to  make 
construction  by  executive  officers  controlling  ambiguity  must  exist,  con- 
struction must  be  uniform  and  within  reasonable  time  of  enactment; 
In  re  Brodie,  128  Fed.  672,  63  C.  C.  A.  419,  construing  army  regulations 
relative  to  confinement  of  military  prisoners;  Deming  v.  McClaugbrey, 
113  Fed.  641,  51  C.  C.  A.  349,  holding  regular  army  officers  cannot  try 
officers  or  soldiers  of  volunteer  army;  Deweese  y.  Smith,  106  Fed.  445, 
66  L.  R.  A.  971,  45  C.  C.  A.  408,  applying  rule  to  construction  of  bank- 
ing laws  by  controller;  State  v.  Mutual  Life  Ins.  Co.,  175  Ind.  80,  93 
N.  E.  221,  where  State  auditor  interprets,  without  authority,  a  statute 
taxing  foreign  insurance  companies  as  to  authorize  payments  to  him  at 
variance  with  provisions  of  such  statute,  his  interpretation  is  without 
effect;  Johnson  v.  Fleutsch,  176  Mo.  467,  75  S.  W.  1009,  construing  act 
of  Congress  of  1847,  granting  military  bounty  warrants  to  Mexican  war 
soldiers;  United  States  v.  Alger,  152  U.  S.  397,  38  L.  Ed.  488,  14  Sup. 
Ct.  635,  Hartman  v.  Warren,  76  Fed.  162,  22  C.  C.  A.  30,  and  McFadden 
v.  Mountain  View  Min.  etc.  Co.,  87  Fed.  156,  all  holding,  where  mean- 
ing of  words  in  act  are  clear,  it  must  prevail  over  opinions  given  by 
executive  officers. 
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United  States  marsbal  may  be  required  by  controller  to  itemize  expenses 
while  making  arrest. 

Approved  in  Nixon  v.  United  States,  82  Fed.  25,  following  rule; 
Yates  V.  United  States,  90  Fed.  59,  32  C.  C.  A.  507,  arguendo. 

Courts  should  not  act  on  officers'  claims  pending  determination  in  de- 
partment. 

Approved  in  Marvin  v.  United  States,  114  Fed.  228,  holding  where 
items  of  clerk's  fee  bill  are  suspended  by  department  "for  explanation," 
court  will  not  interfere  to  enforce  allowance  thereof  until  departmental 
determination ;  Smythe  v.  United  States,  107  Fed.  380,  46  C.  C.  A.  354, 
holding  mint  superintendent,  in  action  for  loss  of  moneys,  not  entitled 
to  credit  where  claim  not  shown  to  have  been  presented  to  accounting 
officers  and  disallowed  in  whole  or  in  part;  Hallett  v.  United  States,  63 
Fed.  824,  affirming  right  of  controller  to  suspend  a  claim  for  reasonable 
time ;  Yates  v.  United  States,  90  Fed.  62,  32  C.  C.  A.  507,  holding  mere 
suspension  of  a  claim  is  not  disallowance. 

Distinguished  in  United  States  v.  McMahon,  65  Fed.  978,  13  C.  C.  A. 
257,  and  United  States  v.  Fitch,  70  Fed.  580,  17  C.  C.  A.  233,  where  * 
claim  had  been  disallowed  by  Treasury  Department. 
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United  States  marahal  may  chaige  mileage  for  as  many  writs  as  lie 
serves. 

Approved  in  United  States  v.  Harmon,  147  U.  S.  281,  37  L.  Ed.  169, 
13  Sup.  Ct.  333,  and  United  States  v.  Smith,  168  U.  S.  351,  39  L.  Ed. 
1018, 15  Sop.  Ct.  847,  both  following  rule;  Nixon  v.  United  States,  82  Fed. 
26,  holding  marshal  may  charge  separate  mileage  for  serving  warrant 
of  arrest  and  subpoenas,  although  both  served  at  same  time ;  Stoenersoii 
▼.  Board  of  Ckmimrs.  of  Polk  County,  68  Minn.  513,  71  N.  W.  689,  hold- 
ing same  rule  obtains  as  to  sheriff  serving  writs. 

.Distinguished  in  Campbell  v.  United  States,  65  Fed.  782,  13  C.  C.  A. 
1^,  holding,  when  marshal  has  received  actual  expenses  for  sending  writ, 
he  is  not  entitled  to  charge  mileage  for  other  writs  served  at  same  time. 

147  XT.  8.  669-672,  87  L.  Ed.  324,  IS  Sup.  Ot.  425,  UKITED  STATES  ▼.  PIT- 

MAN. 

United  States  marshals  are  entitled  to  fees  for  attending  court  whether 
judge  present  or  not. 

Approved  in  Swift  v.  United  States,  128  Fed.  766,  and  United  States 

V.  McCabe,  122  Fed.  653,  both  following  rule;  United  States  v.  Nix,  189 

U.  S.  203,  47  L.  Ed.  777,  23  Sup.  Ct.  497,  holding  marshal  entitled  to  fees 

for  attendance  at  court  whether  judge  present  or  not ;  United  States  v. 

McCabe,  129  Fed.  709,  710,  712,  714,  715,  64  C.  C.  A.  236,  criers  and 

bailiffs  attending  court  on  days  to  which  it  is  adjourned,  entitled  to  per 

diem,  although  no  court  actually  held  and  their  attendance  not  specifically 

directed;  United  States  v.  Dietrich,  126  Fed.  660,  holding,  under  Rev. 

Stats.,  §  1038,  Circuit  Court  has  jurisdiction  to  proceed  with  case  re- 

^tted  as  provided  therein  at  the  then  current  term;  United  States  v. 

Warren,  12  Okl.  360,  71  Pac.  688,  likewise  clerks  of  District  Courts  of 

Oklahoma;  United  States  v.  Aldrich,  58  Fed.  689,  690,  7  C.  C.  A.  431, 

and  Kinney  v.  United  States,  60  Fed.  884,  both  following  rule ;  Butler 

V.  United  States,  87  Fed.  659,  holding  clerk  entitled  to  fees  on  days 

between  regular  terms  on  which  he  is  required  to  attend  on  transaction  of 

business  by  judge;  dissenting  opinion  in  United  States  v.  Finriell,  185 

U.  S.  247,  251,  46  L.  Ed.  894,  22  Sup.  Ct.  637,  majority  holding?  District 

Circuit  Court  clerk  entitled  to  fees  for  days  when  he  entered  decrees  and 

orders,  though  judge  not  present,  where  orders  and  decrees  mailed  to  him 

by  judges. 

147  XT.  8.  672-676,  37  L.  Bd.  325,  IS  Sup.  Ot.  437,  XmiTED  STATES  T. 
JONES. 

Clerks  may  cliarge  for  orders  apinroTlng  marshal's  accomits,  and  cer- 
tifying copies,  but  not  for  sales. 

Approved  in  United  States  v.  King,  147  U.  S.  683,  37  L.  Ed.  330,  13 
Sap.  Ct.  441,  and  United  States  v.  Payne,  147  U.  S.  690,  37  L,  Ed.  333, 
13  Sup.  Ct.  443,  both  holding  clerk  entitled  to  fees  for  entering  orders 
approving  accounts  of  officers  of  court;  Hallctt  v.  United  States,  63 
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Fed.  824,  holding  commissioner  entitled  to  fees  for  entering  order  of  con- 
tinuance; United  States  v.  Dundy,  76  Fed.  359,  22  C.  C.  A.  221,  holding 
j  clerk  not  entitled  to  fees  for  affixing  his  seal  to  duplicate  copies  ot  orders 
"lof  court  for  payment  of  witnesses;  Butler  v.  United  States,  87  Fed.  668, 
''holding  clerk  entitled  to  fees  for  taking  affidavit  of  marshal  7)roving 
accounts  rendered  by  him. 

Clerks  may  charga  for  orden  to  pay  election  iii8peciocs»  wbere  conrt 
makes  snch  orders. 

Approved  in  Van  Duzee  v.  United  States,  59  Fed.  442,  but  holding 
clerk  not  entitled  to  fees  for  affixing  seal  to  copies  of  orders  of  court 
directed  to  marshal. 

Clerks  may  charge  for  filing  marshal's  accounts  with  Touchers,  bnt  not 
for  each  Youcher. 

Approved  in  United  States  v.  Jones,  193  U.  S.  530,  48  L.  Ed.  777,  24 
Sup.  Ct.  561,  making  of  oath  and  attaching  same  to  account  is  part  of 
formality  of  presenting  account,  and  cannot  be  charged  against  govern- 
ment ;  United  States  v.  Converse,  63  Fed.  425,  11  C.  C.  A.  274,  holding 
clerks  not  entitled  to  charge  for  filing  duplicate  abstracts  and  vouchers. 

Miscellaneous.  Cited  in  United  States  v.  Marsh,  106  Fed.  483,  45 
C.  C.  A.  436,  as  to  right  of  clerk  to  charge  for  affixing  seal. 


147   U.  S.  676-685,  37  L.  Ed.  328,  IS  Sup.  Ot.  439,  X7NITSD  STATES  T. 
KINO. 

Clerks  are  not  entitled  to  pay  for  selecting  Juries  with  Jury  commis- 
sioner. 

Approved  in  United  States  v.  Payne,  147  U.  S.  690,  37  L.  Ed.  338,  13 
Sup.  Ct.  443,  following  rule. 

Officers  performing  duties  germane  to  office  cannot  recover  extra  com- 
pensation. 

Approved  in  Moore  v.  Nation,  80  Kan.  681,  18  Ann.  Oas.  897,  23 
L.  R.  A.  (N.  S.)  1115,  103  Pac.  Ill,  Kansas  Laws  1907,  c.  232,  imposed 
additional  duty  on  judge  of  preparing  qualified  jurors'  lists,  but  no  extra 
compensation  was  granted  thereby  and  none  was  recoverable;  State  v. 
Stockwell,  23  N.  D.  86,  134  N.  W.  774,  State  superintendent  of  public  in- 
struction who  performed  extra  work  after  his  office  hours  in  lieu  of 
employing  assistants  authorized  by  statute,  cannot  appropriate  public 
moneys  saved  thereby;  Anderson  v.  Board  of  Commrs.,  44  Okl.  168,  143 
Pac.  1146,  drawing  of  extra  compensation  for  additional  services  by 
county  treasurer  from  public  moneys  is  unlawful  unless  such  extra  com- 
pensation is  provided  for  by  statute;  Broaddus  v.  Board  of  County 
Commrs.  of  Pawnee,  16  Okl.  479,  88  Pac.  252,  register  of  deeds  entitled 
to  compensation  based  on  population  of  county,  when  unorganized  terri- 
tory is  added  to  county  for  judicial  purposes,  cannot  receive  compensation 
based  upon  such  added  population;  United  States  v.  Taylor,  147  U.  S.  697, 


\ 


\ 
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or^j  *  Id.  336, 13  Sup.  Ct.  480,  holding  clerk  can  make  no  charge  for  filing 
Af^^j^  from  district  attorney  discharging  witnesses  from  attendance; 
ijo^\^tt  V.  United  States,  150  U.  S.  571,  37  L.  Ed.  1186,  14  Sup.  Ct.  192, 
^tj  ^^g*  supervising  architect  of  treasury  not  entitled  to  extra  compen- 
^^-  ^  for  planning  and  supervising  erection  of  public  building ;  United 
r^  V^  V.  Garlinger,  169  U.  S.  321,  42  L.  Ed.  768,  18  Sup.  Ct.  366,  holding, 
^^  ^^  compensation  for  services  of  public  officer  is  fixed  by  law,  there  is 
discretion  left  in  any  officer  or  tribunal  to  make  extra  allowance; 
^ti  Duzee  v.  United  States,  73  Fed.  796,  798,  holding  clerk  not  entitled 
to  charge  fees  for  posting  notice  of  drawing  of  jury ;  United  States  v. 
Kurtz,  164  U.  S.  52,  41  L.  Ed.  347,  17  Sup.  Ct.  16,  Fuller  v.  United  States, 
58  Fed.  aSl,  332,  and  Marah  v.  United  States,  88  Fed.  888,  all  holding 
^lerk  entitled  to  charge  for  entering  names  and  addresses  of  persons 
Selected  by  him  to  be  placed  in  jury-box ;  McDonald  v.  United  States,  66 
^ed.  269,  arguendo. 

Olerk  attending  court  at  one  iHace  may  recover  fees  for  deputy  at- 
*«nding  at  another. 

Approved  in  Woodwell  ▼.  United  States,  214  U.  S.  88,  53  L.  Ed.  922, 

^  Sup.  Ct.  676,  inspector  of  light  plants  under  Treasury  Department 

^nnot  recover  extra  compensation  for  extra  services  in  another  depart- 

^ent^  since  he  did  not  fill  t#ro  distinct  places  or  offices;  United  States 

[•  ^rwin,  147  U.  S.  687  (see  87  L.  Ed.  332,  13  Sup.  Ct.  444),  applying  rule 

^  district  attorney ;  United  States  v.  McMahon,  65  Fed.  979, 13  C.  C.  A. 

'  'folding  marshal  entitled  to  separate  per  diem  allowances  for  sepa- 

^  ^n^  distinct  services  on  same  day,  for  each  of  which  per  diem  allow- 

Tid-    ^^    authorized  by  fee  bill;  Butler  v.  United  States,  87  Fed.  666, 

.      ^^^y  where  witnesses  for  both  sides  are  sworn  at  same  time,  pursuant 

^^  ^^X"  of  judge,  clerk  is  entitled  to  have  his  fees  paid  by  government. 

^J^inguished  in  Swift  v.  United  States,  128  Fed.  764,  765,  holding 

.       ^^1  entitled  to  allowance  for  per  diem  compensation  paid  to  addi- 

.       ^  bailiffs  in  excess  of  three,  but  not  exceeding  six,  in  attendance  on 

^^   and  District  Courts  where  such  courts  held  by  single  judge  at 

U3*\^  \^nie ;  United  States  v.  Colman,  76  Fed.  216,  holding  per  diem  fees 

^^\iVd  not  be  allowed   for  attendance  before   single  commissioner  in 

;^fferent  eases  on  same  day  in  same  district. 

Clerk  is  entitled  to  fees  for  entering  order  approving  accounts  of  mar- 
lhals  and  otber  olIlcerB. 

Cited  in  United  States  v.  McCandless,  147  U.  S.  695,  37  L.  Ed«  335,  13 
8np.  Ct.  466,  disallowing  certain  fees. 

Clerk  cannot  charge  for  reporting  amount  dne  Jnrors  and  witnesses  sepa- 
rately nor  for  separate  recognizances. 

Approved  in  Hallett  v.  United  States,  63  Fed.  825,  holding  like  rule 
applies  to  conmiissioner. 
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Distinguished  in  United  States  v.  Converse,  ^  Fed.  425,  11  C.  C.  A. 
274,  where  it  appeared  witnesses  could  not  conveniently  recognize  to- 
gether. 

• 

Olerk  is  not  entitled  to  fee  for  entering  papers  sent  up  by  commissioner. 
Approved  in  United  States  v.  Taylor,  147  U.  S.  700,  37  L.  Ed.  837, 
13  Sup.  Ct.  481,  affidavits  taken  before  a  commissioner  form  no  part  of 
record. 

147  IT.  S.  685-687,  37  Ii.  Ed.  331,  13  SUp.  Ot.  443,  UNITED  STATES  ▼.  EBr 
WIN. 

District  attorney  may  charge  per  diem  for  services  before  commlssionef 
and  court  on  same  day. 

Approved  in  United  States  v.  McCandless,  147  U.  S.  693,  87  L.  Ed.  884, 
13  Sup.  Ct.  465,  holding,  if  same  person  is  both  clerk  and  commissioner 
of  court,  he  is  entitled  to  fees  of  both;  United  States  v.  McMahon,  164 
U.  S.  83,  41  L.  Ed.  858,  17  Sup.  Ct.  29,  as  to  this  point  (affirming  65  Fed. 
979,  13  C.  C.  A.  257) ;  Saunders  v.  United  States,  73  Fed.  793,  and  Pule- 
ston  V.  United  States,  88  Fed.  975,  both  holding  like  rule  applies  to  mar- 
shal. 

Distinguished  in  United  States  v.  Colman,  76  Fed.  216,  22  C.  C.  A.  135, 
where  there  were  two  appearances  in  diffgrent  cases  before  same  com- 
missioner on  same  day. 

147  U.  S.  687-691,  37  L.  Ed.  332,  13  Snp.  Ot  442,  UNITED  STATES  T. 
PAYNE. 

Clerk  may  charge  for  entering  or  drawing  recognizances,  and  for  entries 
in  sci.  fa.  where  issue  Joined. 

Approved  in  Hunt  v.  United  States,  166  U.  S.  426,  41  L.  Ed.  1064, 
17  Sup.  Ct.  610,  writ  of  scire  facias  upon  recognizance  to  answer  criminal 
charge  is  a  criminal  action;  Hollister  v.  United  States,  145  Fed.  779,  76 
C.  C.  A.  337,  scire  facias  on  forfeited  recognizance  not  demurrable  for 
failure  to  allege  nature  of  charge  that  same  was  pending,  etc.;  Kirk  t. 
United  States,  131  Fed.  334,  scire  facias  on  forfeited  recognizance  in 
nature  of  original  proceeding;  Kirk  v.  United  States,  124  Fed.  333,  re- 
straining marshal  pendente  lite  from  enforcing  execution  of  scire  facias 
on  bail  bond;  Collin  County  Nat.  Bank  v.  Hughes,  152  Fed.  415,  81 
C.  C.  A.  556,  arguendo. 

Olerk  cannot  charge  for  docketing  and  indexing  wliere  no  indictment 
found. 

Approved  in  United  States  v.  McCandless,  147  U.  S.  694,  87  L.  Ed. 
335,  13  Sup.  Ct.  466,  following  rule. 

147    U.  S.  691-^2,  37  L.  Ed.  333,  13  Sap.  Ct.  478,  UNITED  STATES  V. 
HAIiL. 

United  States  commissioner  can  charge  bnt  one  fee  for  acknowledging 
defendants'  recognizances. 
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approved -in- United  States  v.  Taylor,  147  U.  S.  696,  87  L.  Ed.  386, 
13  Sup,  Ct,  479,  foUowing  rule. 

147  U,  8.  692-495,  37  Ii.  Ed.  334,  13  Snp.  Ot.  466,  XTNITED  STATES  T.  Mc- 


nnited  States  commissioner,  holding  olllce  of  clerk,  is  entitled  to  fees 
und  emoluments  of  both. 

Approved  in  United  States  v.  Durlacher,  63  Fed.  672,  following  rule; 
United  States  v.  Harsha,  56  Fed.  955,  6  C.  C.  A.  178,  holding  same  person 
xftft5  be   clerk  of  both  Circuit  Court  and  Circuit  Court  of  Appeals,  and 
yece^^^  compensation  allowed  to  each  office. 

^^^t  of  person  holding  two  compatible  public  offices  to  recover  com- 
pensation attached  to  each.    Note,  2  Ann.  Gas.  390. 

^^ket  fee  Is  not  chargeable  until  case  finally  diq^iosed  of. 
Approved  in  United  States  v.  Kurtz,  164  U.  S.  51,  41  L.  Ed«  847,  17 
S^V-  Ct.  15,  holding  clerk's  right  to  docket  fee  attaches  when  issue  is 
joined;  Butler  v.  United  States,  87  Fed.  666,  incidentally  holding  clerk 
entitled  to  index  and  docket  fees  where  cause  is  tranaferred  from  one 
place  of  holding  court  to  another  in  distijet. 

CZerk  cannot  duurge  for  copies  of  certificates  and  seals  not  required  by 
law  or  practice. 

Approved  in  Ex  parte  Brown,  166  Ind.  603,  78  N.  E.  556,  Indiana 
statute  authorizing  clerk  of  Supreme  Court  fee  of  ten  cents  per  one 
hundred  words  for  copies  of  records  or  papers  applies  only  to  certified 
copies  and  not  to  unanthenticated  carbon  copies. 

147  U.  S.  605-701,  37  L.  Ed.  336,  13  Sop.  Ot.  479,  tTMITED  STATES  T.  TAY- 
LOB. 

Clerks  allowed  fees  for  certificates  and  orders  to  marshals  to  pay  Jurors, 
but  not  for  seals. 

Approved  in  United  States  v.  Marsh,  106  Fed.  483,  45  C.  C.  A.  436, 
reaffirming  rule ;  Loeb  v.  Trustees  of  Columbia  Township,  179  IT.  S.  483, 
45  L.  Ed.  287,  21  Sup.  Ct.  179,  to  point  that  opinion  of  State  court  no 
part  of  record. 

Clerks  cannot  charge  fees  for  filing  orders  discharging  witnesses. 
Approved  in  United  States  v.  Converse,  63  Fed.  424,  11  C.  C.  A.  274, 
following  rule. 

Clerk  allowed  fee  for  oath  respecting  mileage  and  attendance  of  wit- 


Approved  in  United  States  v.  Converse,  63  Fed.  425,  11  C.  C.  A.  274, 
following  rule. 

derk  may  charge  for  Judgment  record  required. 
Approved  in  Eldorado  Coal  &  Min.  Co.  v.  Mariotti,  215  Fed.  54,  7 
K.  C.  C.  A.  970,  131  C.  C.  A.  359,  only  process,  pleadings,  orders,  jiidsr- 
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mcnts  and  such  matters  as  are  properly  preserved  in  bill  of  exceptions 
constitute  record  on  writ  of  error,  unless  made  so  by  agreement  of  parties 
or  ordered  by  court;  State  v.  Youngs  153  Iowa,  6,  Ann.  Gas.  1913E,  70, 
1S2  N.  W.  814,  record  in  criminal  case  includes  written  history  of  all 
proceedings,  and  also  papers  made  by  statute  part  of  record,  and  the 
evidence;  State  v.  McCrocklin,  130  La.  109,  57  South.  646,  record  in 
criminal  case  includes  caption,  time  and  place  of  holding  court,  indict- 
ment or  information,  with  indorsement,  arraignment,  plea  of  accused, 
mention  of  impaneling  jury,  verdict  and  judgment;  Fuller  v.  United 
States,  58  Fed.  332,  clerk  is  entitled  to  fees  for  issuing,  entering  and 
filing  returns  of  commitments;  Sayward  v.  Denny,  158  IT.  S.  184,  39 
L.  Ed.  942,  15  Sup.  Ct.  778,  argument  of  counsel  forms  no  part  of  record 
on  appeal;  In  re  Bennett,  84  Fed.  327,  as  to  what  constitutes  record; 
dissenting  opinion  in  McSwean  v.  State,  75  Ala.  32,  57  South.  736, 
majority  holding  failure  to  record  waiver  of  special  venire  in  capital 
case  as  required  by  Alabama  Code  does  not  invalidate  conviction. 

Clerk  cannot  charge  for  incorporating  nnneceasary  papen  in  record,  bnt 
may  for  oatb  after  indictment. 

Approved  in  Hirschbeck  v.  United  States,  63  Fed.  950,  where  conunis- 
aioner  was  not  allowed  fees  fo^ administering  unnecessary  oaths. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  331. 

Miscellaneous.    Cited  in  Unite4  States  v.  McNeily,  72  Fed.  976,  19 
C.  C.  A.  318,  erroneously. 
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148  TT.  B,  1-21,  87  L.  Bd.  346,  13  Sap.  Ot.  498,  THE  J.  B.  BXJMBELIi. 

Marftliiia  Uen  for  toppliM  takes  precedence  of  all  prior  lleiui,  except 
t€u  eeamen'B  wages,  or  ealrage. 

Approved  in  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  642,  44  L.  Ed. 
024,  20  Sup.  Ct.  826,  upholding  State  court's  jurisdiction  to  foreclose 
common-law  lien  upon  raft  for  towage  services ;  The  Ulrica,  224  Fed.  141, 
repairer  in  possession  of  vessel  has  lien  prior  to  older  liens  of  same  class ; 
The  Eashy,  201  Fed.  586,  587,  awarding  lien  for  repairs  precedence  over 
prior  mortgage;  The  Fredericka  Schapp,  195  Fed.  625,  fund  realized  from 
sale  of  vessel  forfeited  for  false  registry  is  suhject  to  maritime  liens ;  Hen- 
derson V.  Kanawha  Dock  Co.,  185  Fed.  782, 107  C.  C.  A.  651,  lien  for  sup- 
plies takes  precedence  over  purchase  money  mortgage;  The  Sleepy 
Hollow,  114  Fed.  368,  holding  admiralty  lien  for  towage  is  inferior  to 
statutory  lien  for  repairs,  where  it  was  performed  more  than  six  months 
before,  without  effort  to  collect  it  till  after  the  repairs;  The  John  T. 
"Williams,  107  Fed.  751,  holding  where  materialman  entitled  to  lien  on 
schooner  for  repairs  permitted  vessel  to  depart  from  port  wherein  he 
mi^t  have  libeled  it  and  perfected  lien,  his  laches  give  subsequent  prior 
supply  claimants  priority;  The  Iris,  100  Fed.  Ill,  112,  40  C.  C.  A.  301, 
holding  where  vessel  sold,  and  after  part  payment  of  purchase  price  is 
delivered  to  purchaser  under  agreement  by  which  he  is  authorized  to 
make  alterations  at  own  expense,  purchaser  may  charge  vessel  with  liens. 

Distinguished  in  The  John  G.  Stevens,  170  U.  S.  117,  42  L.  Ed.  971, 
18  Sup.  Ct.  546,  lien  for  damages  from  collision  precedes  prior  supply 
lien. 

Contract  for  bnilding  ship  is  not  madtlmo,  nor  does  it  create  maritime 
lien. 

Approved  in  Graham  v.  Oregon  R.  &  N.  Co.,  134  Fed.  464,  traffic  agree- 
ment between  railroad  and  steamship  owner  is  not  maritime;  The  John 
B.  Ketcham,  2d,  97  Fed.  880,  38  C.  C.  A.  518,  holding  lien  given  by  State 

(345) 


148  U.  S.  1-21  NOTES  ON  U.  S.  REPORTS.  346 

statute  for  materials  for  building  ship  may  be  enforced  in  State  court: 
The  Ella,  84  Fed.  480,  repairs  are  necessary  when  such  as  would  be  re- 
quired by  any  prudent  ship  owner  to  render  vessel  efl&cient;  Globe  Iron- 
Works  Co.  V.  Steamer,  100  Mich.  589,  43  Am.  St.  Rep.  469,  59  N.  W.  249, 
upholding  State  statutory  lien  for  demands  against  watercraft;  The 
Kate,  164  U.  S.  466,  41  L.  Ed.  516,  17  Sup.  Ct.  138,  arguendo. 

Lien  for  construction  of  vessel.    Note,  Ann.  Oas.  1916D,  49. 

Maritime  lien  for  supplies  aiiaes  only  in  foreign  ports. 
Approved  in  The  Wyandotte,  136  Fed.  473,  when  purchaser  of  draft 
drawn  by  master  in  foreign  port  for  advances  to  pay  proper  charge  did 
not  know  master  had  drafts  for  freight,  holder  of  draft  may  recover; 
The  Underwriter,  119  Fed.  751,  holding  under  charter  whereby  charterer 
shall  pay  for  all  coal  used  no  lien  exists  in  favor  of  libelant,  with  knowl- 
edge of  charter,  who  furnishes  coal  in  foreign  port  across  river  from 
home  port;  Paxson  v.  Cunningham,  63  Fed.  137, 11  C.  C.  A.  Ill,  arguendo. 

Lien  by  local  statute  for  supplies  in  home  port  iB  enforceable  in  admir- 
alty as  maritime. 

Approved  in  The  William  P.  Donnelly,  156  Fed.  303,  and  The  Sue, 
137  Fed.  135,  both  following  rule;  The  Robert  W.  Parsons,  191  U.  S. 
24,  48  L.  Ed.  76,  24  Sup.  Ct.  8,  upholding  admiralty  jurisdiction  to  en- 
force lien  in  rem  for  repairs  made  in  New  York  to  canal -boat  engaged 
in  traffic  on  Erie  Canal ;  The  Roanoke,  189  U.  S.  194,  47  L.  Ed.  773,  23 
Sup.  Ct.  492,  holding  void  2  Bal.  Wash.  Codes,  §§  5953,  5954,  giving 
absolute  lien  upon  foreign  vessels  for  work  done  or  materials  furnished 
at  request  of  contractor  or  subcontractor  and  making  no  provision  for 
protection  of  owner  who  has  paid  contractor  before  notice  of  subcon- 
tractor's claim;  The  Cuzco,  225  Fed.  175,  where  local  law  did  not  give 
lien  to  stevedore  injured  through  fault  of  those  in  charge  of  vessel,  he 
cannot  maintain  suit  in  rem  in  American  Admiralty  Court;  The  George 
W.  Elder,  206  Fed.  270,  124  C.  C.  A.  332  (affirming  159  Fed.  1008),  en- 
forcing lien  for  dockage  furnished  to  domestic  vessel;  The  Pearl,  189 
Fed.  542,  enforcing  lien  for  engine  to  be  installed  in  gas  boat,  though 
contract  reserved  title;  Mack  S.  S.  Co.  v.  Thompson,  176  Fed.  502,  100 
C.  C.  A.  57,  enforcing  lien  for  towage  given  by  State  law;  Berwind- 
White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co.,  166  Fed.  790,  upholding  stat- 
ute giving  lien  for  buUding  or  repairing  ship,  though  applicable  in  terms  to 
both  domestic  and  foreign  vessels ;  The  Rockaway,  156  Fed.  693,  enforcing 
lien  given  by  State  statute  for  repairs,  made  in  vessel's  home  port;  The 
Vigilant,  151  Fed.  748,  81  C.  C.  A.  371,  enforcing  lien  given  by  State 
statute  for  supplies  furnished  to  domestic  vessel;  The  Energia,  124 
Fed.  846,  holding  Bal.  Wash.  Codes,  §§  5953,  5954,  in  so  far  as  they 
give  lien  on  all  vessels  for  nonperformance  of  charter  to- carry  cargoes 
from  one  port  in  State  to  another,  is  enforceable  in  admiralty  against 
foreign   vessels;   The  Underwriter,  119  Fed.   745,  762,  holding  under 
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charter  whereby  charterer  shall  pay  for  all  ooal  used  no  lien  exists  in 
favor  of  libelant,  with  knowledge  of  charter,  who  furnishes  coal  in  for- 
eign port  across  river  from  home  port;  The  Robert  Dollar,  115  Fed. 
223,  applying  rule  under  Washington  statute;   The  Lida  Fowler,  113 
Fed.  607,  holding  Federal  Admiralty  Courts  may  enforce  lien  created 
by  Pa.  Pub.  Laws  230,  making  all  sums  due  for  pilotage  and  penalties 
imposed  for  violation  of  its  provisions  lien  on  vessel  chargeable  there- 
with; The  Iris,  100  Fed.  106,  40  C.  C.  A.  301,  holding  where  vessel  is 
sold  and  after  part  payment  of  price  is  delivered,  under  agreement  by 
which  he  is  authorized  to  make  alterations  at  own  expense,  purchaser 
may  charge  vessel  with  liens;  The  City  of  Norwalk,  55  Fed.  106,  action 
in  personam  for  damages  for  personal  injuries,  sanctioned  by  local  law, 
is  within  admiralty  jurisdiction ;  The  Templar,  59  Fed.  205,  under  State 
lien  for  home  supplies,  ordinary  presumptions  of  master's  authority  to 
pledge  ship's  credit  arise;  The  Alvira,  63  Fed.  148,  principle  that  sup- 
plies furnished  when  owner  is  on  ship  are  on  his  credit  is  inapplicable 
to  liens  in  home  port;  The  Shrewsbury,  69  Fed.  1019,  where  vessel  is 
hired  to  temporarily  replace  another,  lien  arises  against  latter  for  con- 
tract priee,  under  Ohio  statute;  Bigelow  v.  Nickerson,  70  Fed.  119,  80 
L.  R.  A.  840,  17  C.  C.  A.  1,  enforcing  Wisconsin  statute  as  to  actions 
for  death  by  negligence ;  The  Glendale  v.  Evich,  81  Fed.  634,  26  C.  C.  A. 
500,  State  statute  creating  action  in  rem  for  wrongfully  causing  death, 
is  enforceable  in  admiralty;  McRae  v.  Bowers  Dredging  Co.,  86  Fed. 
349,  Washington  statute  creates  liens  for  supplies,  etc.,  furnished  in 
State,  irrespective  of  owner's  residence;  The  Sappho,  94  Fed.  551,  36 
C.  C.  A.  395  (reversing  89  Fed.  373),  enforcing  State  lien  for  supplies 
in  home  port;  Davidson  v.  Baldwin,  79  Fed.  97,  24  C.   C.  A.  453, 
arguendo. 

Distinguished  in  The  Athinai,  230  Fed.  1019,  refusing  to  enforce, 
against  foreign  vessel,  lien  created  by  State  law  for  care  of  quarantined 
passengers;  The  St.  David,  209  Fed.  986,  action  by  employee  a«^ainst 
stevedoring  company  held  not  within  admiralty  jurisdiction;  Murray  v. 
Pacific  Coast  S.  S.  Co.,  207  Fed.  690,  suit  by  longshoreman  to  recover 
damages  held  not  within  exclusive  admiralty  jurisdiction,  in  view  of 
defendant's  failure  to  comply  with  State  Workmen's  Compensation  Act. 
Limited  in  The  Westover,  76  Fed.  383,  State  liens  for  supplies  in 
home  port  merely  render  rebuttable  the  presumption  of  credit  to  owner 
personally. 

Uen  by  local  law  for  repairs  in  home  port  is  exclustvely  enforceable 
la  Federal  courts. 

Approved  in  Hudson  v.  New  York  &  A.  Transp.  Co.,  175  Fed.  521, 
Circuit  Court  which  has  sold  vessels  subject  to  State  liens  has  no  juris- 
diction to  enforce  such  liens,  which  belongs  to  District  Court  sitting  in 
admiralty ;  The  Glide,  167  U.  S.  621,  42  L.  Ed.  801,  17  Sup.  Ct.  935,  lien 
given  by  State,  enforceable  in  rem,  is  enforceable  only  in  Admiralty 
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Court;  The  Templar,  59  Fed.  204,  enforcing  California  lien  for  supplies; 
The  Alvira,  63  Fed.  147,  enforcing  lien  for  supplies  famished  in  home 
port,  under  California  statute. 

Distinguished  in  Rounds  v.  Cloverport  Foundry  &  Mach.  Co.,  237 
U.  S.  306,  59  L.  Ed.  968,  35  Sup.  Ct.  596,  suit  in  personam  against  ship 
owner  under  contract  for  repair  of  vessel,  in  which  attachment  and  sale 
of  vessel  were  merely  incidental,  held  within  jurisdiction  of  State  court; 
Shearer  v.  City  Nat.  Bank,  115  Ala.  362,  22  South.  153,  State  courts  may 
enforce  State  liens  on  contracts  for  which  maritime  law  confers  no  lien. 

Admiralty  Jurisdiction  of  Federal  courts  can  neither  be  enlarged  nor 
restricted  by  State  legislation. 

Approved  in  Aurora  Shipping  Co.  ▼.  Boyce,  191  Fed.  963,  112  C.  C.  A. 
372,  State  legislature  in  creating  maritime  lien  cannot  invest  State 
courts  with  exclusive  jurisdiction  of  suits  to  enforce  same;  Moran  v. 
Sturges,  154  U.  S.  282,  88  L.  Ed.  990,  14  Sup.  Ct.  1028,  maritime  lien  is 
not  divested  by  forfeiture  for  breach  of  municipal  law;  Pacific  Coast 
S.  S.  Co.  V.  Bancroft-Whitney  Co.,  94  Fed.  188,  36  C.  C.  A.  135,  State 
statutes  of  limitations  are  not  binding  in  admiralty  proceedings. 

State  creating  liens  in  home  port  cannot  enforce  them  in  rem  in  its  own 
courts. 

Approved  in  Berwind- White  Coal  Min.  Co.  v.  Metropolitan  S.  S.  Co., 
166  Fed.  794,  State  lien  will  be  enforced  in  admiralty  though  statute 
prescribes  form  of  proceeding  in  State  court;  Moran  v.  Sturges,  154 
U.  S.  276,  38  L.  Ed.  988,  14  Sup.  Ct.  1025,  State  court  lacks  jurisdiction 
in  personam  over  libelant  proceeding  in  Admiralty  Court;  The  Una- 
dilla,  73  Fed.  351,  holder  of  State  lien,  unenforceable  by  admiralty  pro- 
cess, can  share  proceeds  of  sale  only  after  satisfaction  of  mari- 
time liens. 

Departed  from  in  Atlantic  Works  ▼.  Tug  Glide,  159  Mass.  61,  34 
N.  E.  258,  State  courts  may  enforce  in  rem  State  liens  for  repairing 
domestic  vessels. 

Admiralty  has  not  Jurisdiction  of  foredosore  of  ordinary  mortgage  on 
vessel;  It  is  not  maritime  contract. 

Approved  in  The  Rupert  City,  213  Fed.  266,  mortgagee  may  inter- 
vene and  defend  against  establishment  of  maritime  liens;  Pacific  Surety 
Co.  V.  Leatham  &  Smith  etc.  Co.,  151  Fed.  442,  80  C.  C.  A.  670,  bond 
given  by  charterer  to  secure  his  performance  of  charter-party  is  not 
within  admiralty  jurisdiction. 

Distinguished  in  The  Cimbria,  214  Fed.  129,  130,  one  who  advances 
money  to  discharge  maritime  liens  is  not  deprived  of  his  right  of  sub- 
rogation by  fact  that  he  takes  mortgage. 

Admiralty  Court  can  determine  priorities  of  mortgagees,  etc.,  to  fund 
from  sale  of  vessel  by  its  order. 
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Approved  in  Old  Dominion  Steamship  Co.  y.  Gilmore,  207  U.  S.  406, 
52  L.  Ed.  270,  28  Sup.  Ct.  133,  recognizing  claim  for  wrongful  death 
under  State  statute  in  proceeding  for  limitation  of  liability;  The  At- 
lantie  City,  220  Fed.  282,  Ann.  Gas.  1915D,  50,  136  C.  C.  A.  297,  Admir- 
alty Court  may  determine  validity  and  rank  of  nonmaritime  claims 
after  maritime  liens  have  been  discharged;  The  St.  Johns,  101 
Fed.  470,  holding  Admiralty  Court  having  fund  arising  from  sale 
of  vessel  in  limitation  of  liability  proceedings  may  determine  conflict- 
ing claims  to  such  fund  between  owners  of  injured  vessel  and  in- 
surers who  claim  subrogation  by  reason  of  having  pai^  insurance;  The 
John  6.  Stevens,  170  U.  S.  120,  42  L.  Ed.  972,  18  Sup.  Ct.  647,  Uen 
on  tug  for  damage  through  negligent  towage  precedes  prior  lien  for 
home  supplies;  The  Willamette  Valley,  62  Fed.  296,  maritime  liens  are 
enforceable  against  ship  in  possession  of  State  court's  receiver;  Paxson 
V.  Cunningham,  63  Fed.  134,  11  C.  C.  A.  Ill,  Admiralty  Court  will  not 
be  enjoined  from  proceedings  on  vessel  in  hands  of  receiver;  The 
Advance,  63  Fed.  706,  mortgagee,  on  default  before  appointment  of  re- 
ceiver, has  vested  interest  in  proceeds  of  sale. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  217,  234. 

Bevised  Statutes,  section  4192,  respecting  necessitj  for  recording  mort- 
gages of  yessels,  does  not  make  them  maritime  contracts. 

Approved  in  Carpenter  v.  Gruendler  Mach.  Co.,  162  Mo.  App.  309, 
311,  141  S.  W.  1150,  1151,  statute  does  not  Exclude  parol  evidence  of 
ownership  of  steamboat  in  action  by  purchaser  for  conversion  of  fit- 
tings; Benner  v.  Scandinavian  American  Bank,  73  Wash.  494,  Ann.  Gas. 
1914D,  702,  131  Pac.  1151,  unrecorded  bill  of  sale  of  vessel  held  invalid 
as  against  creditor  of  vendor;  The  Valencia,  165  U.  S.  268,  41  L.  Ed. 
713,  17  Sup.  Ct.  325,  maritime  liens  precede  prior  mortgages;  The 
Glide,  167  U.  S.  623,  42  L.  Ed.  302,  17  Sup.  Ct.  936,  mortgagee  can  share 
proceeds  of  registry  only  after  payment  of  maritime  liens;  Freights  of 
The  Kate,  63  Fed.  715,  mortgage  of  vessel  is  inferior  to  subsequent 
maritime  or  statutory  liens  for  supplies. 

What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  899, 
411. 

Keither  State  nor  inferior  Federal  daciaioiis  Ixind  Supreme  Oonrt  on 
admiralty  question,  under  act  of  Congress. 

Approved  in  Workman  v.  Mayor  etc.  of  New  York,  179  U.  S.  562, 
45  L.  Ed.  321,  21  Sup.  Ct.  216,  holding,  under  maritime  law,  city  liable 
for  negligence  of  its  servants  in  charge  of  fireboat  colliding  with  and 
injuring  another  vessel  while  rushing  to  fire;  The  Falls  of  Keltic,  114 
Fed.  358,  holding  where  one  of  libelants  of  foreign  ship  is  an  American, 
admiralty  will  incidentally  hear  and  decide  case  as  to  foreign  colibel- 
anta ;  Capital  Traction  Co.  v.  Hof ,  174  U.  S.  41,  43  L.  Ed.  888,  19  Sup. 
Ct.  596,  holding  District  of  Columbia  decision  not  binding  on  Supreme 
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Court;  Greenwood  v.  Westport,  63  Conn.  604,  60  Fed.  577,  question  of 
damages  for  maritime  tort  is  of  general  law ;  dissenting  opinion  in  Sparf 
V.  United  States,  156  U.  S.  169,  39  L.  Ed.  384, 15  Sup.  Ct.  319,  arguendo. 
Distinguished  in  dissenting  opinion  in  Workman  v.  Mayor  etc.  of 
New  York,  179  U.  S.  586,  45  L.  Ed.  330,  21  Sup.  Ct.  225,  majority  hold- 
ing city  liable,  under  maritime  law,  for  negligence  of  its  servants  in 
charge  of  fireboat  colliding  with  and  injuring  another  vessel  while  rush- 
ing to  fire. 

Maritime  lien  created  by  local  law  for  rappUes  la  aabstantially  like  m 
tme  maritime  lien. 

Approved  in  State  v.  Wcstoll,  106  Fed.  237,  holding  vessel  not  liable 
for  death  of  stevedore,  who  knowingly  remained  on  hatch  after  beam 
supporting  adjoining  hatch  struck  while  being  taken  out  by  a  steam 
winch,  and  ordered  additional  steam  applied  to  force  out  the  beam;  The 
Iris,  100  Fed.  113,  40  C.  C.  A.  301,  holding  where  vessel  is  sold  and  after 
part  payment  of  price  is  delivered,  under  agreement  by  which  pur- 
chaser authorized  to  make  alterations  at  own  expense,  purchaser  may 
charge  vessel  with  liens;  The  City  of  Norwalk,  65  Fed.  Ill,  State 
supply  lien,  being  maritime,  precedes  prior  mortgages ;  The  Templar,  59 
Fed.  206,  State  lien  ranks  with  other  maritime  liens;  The  Nebraska,  61 
Fed.  515,  repair  lien,  under  law  of  home  port,  ranks  equally  with  lien 
under  law  of  another  State;  The  Alvira,  63  Fed.  148,  courts  enforcing 
State  liens  do  not  necessarily  follow  all  provisions  of  statutes.  / 

148  U.  S.  21-30,  87  L.  Ed.  350,  13  Sup.  Ct.  426,  MOELLB  y.  SHERWOOD. 

Deed,  witb  description  altered  after  delivery  and  recording,  is  ineffective 
as  to  alterations  until  re-execution. 

Approved  in  Waldron  v.  Waller,  65  W.  Va.  610,  82  L.  R.  A.  (N.  S.) 
284,. 64  S.  E.  967,  deed  altered  with  consent  of  grantor  so  as  to  cover 
more  land,  must  be  redelivered. 

Alteration  of  deed  after  delivery.    Note,  82  L.  B.  A.  (N.  8.)  290, 
292. 

Mere  fact  that  purduuMr  daima  under  quitclaim  deed  does  not  affect 
his  bona  fides. 

Approved  in  Hopkins  v.  Hebard,  194  Fed.  311,  114  C.  C.  A.  261; 
Babcock  v.  Wells,  25  R.  I.  28,  105  Am.  St.  Bep.  848,  54  Atl.  598,  and 
Southern  Ry.  Co.  v.  Carroll,  86  S.  C.  60,  138  Am.  St.  Rep.  1017,  67  S.  E. 
5,  all  reaffirming  rule;  Boynton  v.  Haggart,  120  Fed.  823,  57  C.  C.  A. 
301,  holding  bona  fide  purchaser  of  lands  owned  by  grantor  in  certain 
State,  without  more  definite  description,  may  avail  himself  of  registry 
statute  to  estop  holders  of  real  title  under  prior  unrecorded  decree  from 
asserting  it  against  his  title  to  all  lands  which  grantor  appeared  to 
own  by  records  when  he  made  his  purchase;  Marshall  v.  Pierce,  136 
Ga.  548j  71  S.  E.  895/ instruction  that  grantee  under  quitclaim  deed 
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lad  bnrden  of  proving  good  faith  held  erroneous;  Rich  v.  Downs,  81 
Kan.  47,  25  L.  B.  A.  (N.  S.)  1036,  105  Pac.  11,  grantee  under  warranty 
d^ed  is  not  affected  by  fact  that  his  grantor  held  under  quitclaim  deed ; 
Smith  V.  Fuller,  152  N.  C.  15,  67  S.  E.  52,  fact  that  granting  clause  pur- 
ports to  convey  only  title  of  grantor  does  not  charge  purchaser  with 
notice  of  equities ;  Mosier  v.  Momsen,  13  Okl.  50,  74  Pac.  908,  quitclaim 
deed  is  paramount  to  sheriff's  deed  under  judgment  against  debtor  not 
shown  to  have  had  title;  McDougall  v.  Murray,  57  Wash.  77,  78,  26 
L.  B.  A.  <N.  S.)  159,  106  Pac.  490,  grantee  under  quitclaim  deed  held 
bona  fide  purchaser  under  provisions  of  recording  statutes;  Dunfee  v. 
Childs,  59  W.  Va.  250,  53  S.  E.  219,  purchaser  under  special  warranty 
deed  held  bona  fide;  United  States  v.  California  etc.  Land  Co.,  148 
U.  S.  46,  87  L.  Ed.  361,  13  Sup.  Ct.  464,  Prentice  v.  Duluth  Storage  etc. 
Co.,  58  Fed.  447,  7  C.  C.  A.  293,  Schott  v.  Dosh,  49  Neb.  195,  59  Am. 
fit.  Eep.  687,  68  N.  W.  349,  and  Ellison  ▼.  Torpin,  44  W.  Va.  427,  447, 
30  S.  E.  188,  195,  grantee  under  quitclaim  may  be  bona  fide  purchaser; 
Raymond  v.  Flavel,  27  Or.  243,  40  Pae.  165,  applying  rule  to  claimant 
under  bargain  and  sale  deed,  with  warranty  against  claimants  under 
grantor  only;  Finch  v.  Trent,  3  Tex.  Civ.  App.  571,  22  S.  W.  133,  re- 
affirming rule,  and  reversing  that  formerly  obtaining  in  Texas;  dis- 
senting opinion  in  Fowler  v.  Will,  19  S.  D.  136,  117  Am.  St.  Rep.  927,  8 
Ami.  Cas.  1098,  102  N.  W.  600,  majority  holding  unrecorded  warranty 
deed  valid  against  later  recorded  deed  purporting  only  to  "remise,  re- 
lease, and  quitclaim,"  grantor's  interest. 

Effect  of  quitclaim   in   otherwise   perfect   record   title.    Note,   29 
L.  B.  A.  89. 

Effect  of  remote  quitclaim  in  chain  of  title  upon  rights  of  subse- 
quent purchaser.    Note,  26  L.  B.  A.  (N.  S.)  1085,  1088. 

Quitclaim  passes  existing  title  ae  completely  as  grant,  bargain  and  sale. 
.  Approved  in  Rust  Land  etc.  Co.  v.  Wheeler,  189  Fed.  325,  111  C.  C.  A. 
53 ;  Peters  v.  McLaren,  218  Fed.  416,  134  C.  C.  A.  198,  and  Spreckels  v. 
Brown,  212  U.  S.  211,  58  L.  Ed.  479,  29  Sup.  Ct.  256,  quitclaim  deed  by 
disseisee  to  stranger  held  to  pass  grantor's  entire  title;  Ellison  v.  Tor- 
pin,  44  W.  Va.  432,  30  S.  E.  190,  all  following  rule;  Victoria  Copper 
Min.  Co.  v.  Rich,  193  Fed.  327,  113  C.  C.  A.  238,  lien  of  tenant  in  com- 
mon who  has  removed  encumbrance  on  common  estate  passes  by  his 
quitclaim  deed;  Whitney  v.  Dewey,  158  Fed.  394,  86  C.  C.  A.  21,  record 
of  quitclaim  deed  held  to  be  notice  that  grantee  had  acquired  all  of 
grantor's  interest  in  property;  Schott  v.  Dosh,  49  Neb.  193,  59  Am.  St. 
Bep.  536,  68  N.  W.  348,  purchaser  under  recorded  quitclaim  takes  in 
preference  to  prior  unrecorded  deed. 

What    interests   and    rights   of   grantor  pass   by   quitclaim   deed. 
Note,  Ann.  Gas.  19130,  863. 
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Grantee  taking  with  notice  la  not  bona  fide  pnrchaser  under  any  form 
of  conveyance. 

Approved  in  Parker  v.  Randolph,  10  S.  D.  404,  73  N.  W.  907,  follow- 
ing rule. 

Constructive  notice  of  prior  unrecorded  deed.    Note,  21  £.  S.  0. 
818. 

Title  pastes  Independently  of  warranty,  which  is  separate  contract. 
Approved  in  Raymond  v.  Flavel,  27  Or.  244,  40  Pac.  165,  following 
rule;  Williams  v.  American  Assn.,  197  Fed.  507,  118  C.  C.  A.  1,  fact 
that  deed  contains  warranty  only  against  parties  claiming  under  gran- 
tor does  not  affect  right  of  grantee  to  have  prior  deed  reformed  for 
mistake. 

Bona  fides  of  pon^aser  depends  on  grantor's  title,  diligence  in  inToa- 
tigation  and  payment  of  price. 

Approved  in  Sullenger  v.  Baecher,  55  Ind.  App.  372,  102  N.  E.  381, 
evidence  held  insufficient  to  show  bona  fides  of  purchaser  by  quRclaim 
deed  from  one  who  had  been  divested  of  title  by  bankruptcy  proceedings ; 
Faris  v.  Finnup,  84  Kan.  127, 113  Pac.  409,  purchasier  taking  by  warranty 
deed  held  not  to  have  had  notice  of  prior  unrecorded  deed;  dissenting 
opinion  in  Ellison  v.  Torpin,  44  W.  Va.  448,  30  S.  E.  195,  question  of  rea- 
sonable consideration  is  important  in  passing  upon  that  of  good  faith. 

148  U.  S.  31-49,  37  L.  Ed.  354,  13  Sup.  Ct.  468,  TTNITED  STATES  ▼.  OAIJ- 
FOBNIA  ETC.  LAND  CO. 

Appellate  court  having  found  plea  sufficient,  testimony  is  properly  con- 
fined  to  issues  thereby  raised. 

Approved  in  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  311,  102  C.  C  A. 
497,  proposition  of  law  once  decided  is  not  open  to  reconsideration  upon 
second  appeal;  Bums  v.  Cooper,  153  Fed.  151,  82  C.  C.  A.  300,  where 
decree  of  foreclosure  upon  both  life  estate  and  remainder  was  reversed 
as  to  remainder,  question  of  its  validity  as*  to  life  estate  could  not  be 
reopened. 

Defendant  may  leave  facts  of  bill  unchallenged,  setting  up  special  de- 
fense in  plea. 

Approved  in  North  Chicago  St.  R.  Co.  v.  Chicago  Union  Tract  Co.,  150 
Fed.  614,  627,  reaffirming  rule ;  W.  A.  Gaines  &  Co.  v.  Rock  Spring  Dis- 
tilling Co.,  179  Fed.  546,  complainant  setting  down  plea  for  argument  ad- 
mits that  its  averments  are  true;  Vacuum  Oil  Co.  v.  Eagle  Oil  Co.,  154 
Fed.  869,  on  hearing  upon  plea  and  general  replication,  only  truth  of 
matters  set  up  in  plea  is  at  issue;  Thresher  v.  General  Electric  Co.,  143 
Fed.  340,  in  suit  for  infringement  of  patent,  defense  of  noninfringement 
because  of  prior  invention  cannot  be  raised  by  plea  unless  it  appears 
that  determination  of  plea  will  end  case ;  Giberson  v.  Cook,  124  Fed.  987, 
holding  Federal  court  cannot  determine  suit  to  quiet  title  to  mining 
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eliim,  submitted  on  bill  and  answer^  when  bill  alleges  possession  in  com- 
plainanty  but  answer  denies  such  allegation  and  alleges  possession  in  de- 
fendant; Eveleth  v.  Southern  Cal.  Ry.  Co.,  123  Fed.  838,  holding  where 
proofs  sustain  averments  of  plea,  sufficiency  of  which  has  been  previ- 
ously adjudged,  bill  must  be  dismissed ;  Miller  ft  Lux  v.  Rickey,  123  Fed. 
607,  holding  plea  may  contain  an  averment  of  several  facts,  but  they 
must  all  conduce  to  a  single  point  of  defense ;  Soderberg  v.  Armstrong, 
116  Fed.  710,  holding  filing  of  general  replication  to  plea  in  bar  is  not 
an  admission  of  the  sufficiency  of  tlie  plea ;  United  States  v.  Peralta,  99 
Fed.  624,  holding  where  demurrer  to  petition  which  alleged  necessity  of 
certain  action  by  court  to  enforce  prior  decree  avers  omission  of  certain 
prior  orders  which  are  omitted  in  petition,  and  pleads  such  qpders  in  bar, 
demurrer  treated  as  special  plea;  Daniels  v.  Benedict,  97  Fed.  374,  38 
€.  C.  A.  592,  holding  complainant  by  failing  to  set  down  plea  for  argu- 
ment and  by  filing  general  replication  thereto,  and  going  to  hearing  on 
issue  thus  made,  admits  legal  sufficiency  of  plea,  so  that  if  facts  pleaded 
are  established,  defendant  is  entitled  to  dismissal;  Briggs  v.  Stroud,  58 
Fed.  718,  plea  to  jurisdiction,  setting  up  tnatters  affecting  validity  of 
service,  want  of  citizenship  and  pendency  of  prior  aetion  is  bad;  Elgin 
Wind-Power  etc.  Co.  v.  Nichols,  66  Fed.  218,  12  C.  C.  A.  578,  Federal 
jurisdiction,  invoked  by  filing  bill  for  infringement,  is  not  defeated  by 
plea  of  license;  Southern  Pac.  R.  Co.  v.  Groeck,  74  Fed.  685,  court,  in 
disposing  of  plea,  must  assume  truth  of  facts.. 

Supervisory  control  of  courts  over  special  officers  and  boards  exer- 
cising discretionary  powers.    Note,  2  Ann.  Oas.  543. 

Flea  of  bona  fide  purchaser  Is  f arored  in  law. 
Approved  in  United  States  v.  Stinson,  197  U.  S.  205,  49  L.  Ed.  785, 
25  Sup.  Ct.  426,  reaffirming  rule;  Johnson  v.  Georgia  Loan  etc.  Co.,  141 
Fed.  598,  72  C.  C.  A.  639,  on  plea  of  bona  fide  purchaser,  defendant  must 
allege  and  prove  actual  payment  of  purchase  money  independently  of 
recitals  in  deed ;  United  States  v.  Detroit  etc.  Lumber  Co.,  131  Fed.  677, 
67  C.  C.  A.  1,  bona  fide  purchasers  of  equitable  title  evidenced  by  re- 
ceiver's final  receipts  upon  patents  subsequently  issued  have  defense 
nnassailable  by  government's  suit  to  set  aside  patents  for  fraud  in  pro- 
curement ;  Lynch  v.  United  States,  13  Okl.  145,  156,  73  Pac.  1096,  1100, 
where  patent  issued  to  homestead  entryman  for  t6wn>site  purposes  and 
land  platted,  streets  dedicated  and  lots  sold  to  and  built  upon  by  innocent 
purchasers,  government  cannot  cancel  patent;  United  States  v.  Winona 
etc.  R.  R.  Co.,  165  U.  S.  479,  41  L.  Ed.  796,  17  Sup.  Ct.  372  (affirming 
67  Fed.  961,  15  C.  C.  A.  117),  and  Janes  v.  Wilkinson,  2  Kan.  App.  369, 
42  Pac.  738,  innocent  purchaser  under  merely  voidable  patent  will  bo 
protected,  even  against  government. 

Whether,  when  and  how  purchaser  at  a  judicial  sale  may  object  to 
title.    Note,  135  Am.  St.  Rep.  921. 
XVI— 23 
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25  Stat.  850,  for  forfeiture  of  Oregon  wagon-road  grant,  does  not  affect 
bona  fide  pnrcliaser. 

Approved  in  Folk  v.  United  States,  233  Fed.  192,  and  United  States 
V.  Debell,  227  Fed.  763,  both  applying  rule  to  purchaser  of  Indian  allot- 
ment ;  Sweet  v.  United  States,  228  Fed.  428,  government  could  not  recover 
on  ground  that  they  were  mineral  school  lands  purchased  from  State; 
State  of  Iowa  v.  Carr,  191  Fed.  266, 112  C.  C.  A.  477,  State  held  estopped 
from  setting  up  claim  to  abandoned  river-bed  by  lax)se  of  time  and  acqui- 
escence in  title  of  occupants;  Janes  v.  Wilkinson,  2  Kan.  App.  369,  42 
Pac.  738,  protecting  bona  fide  purchaser  from  railroad  without  notice 
that  land  was  covered  by  pre-emption  claim  on  date  of  filing  of  map  of 
definite  location;  State  v.  Hackley,  Hume  &  Joyce,  124  La.  861,  50 
South.  775,  State  cannot  recover  land  from  bona  fide  purchaser  for  fraud 
of  patentee;  United  States  v.  Southern  Pac.  R.  Co.,  76  Fed.  137,  bona 
fide  purchaser  from  railroad,  without  notice  of  government's  claim,  will 
be  protected ;  United  States  v.  Sierra  Nevada  Wood  etc,  Co.,  79  Fed.  695, 
to  bill  by  government  to  cancel  patent  for  fraud,  defense  of  bona  fide 
purchaser  is  perfect ;  United  States  v.  Eoleno,  226  Fed.  182,  and  Neff  v. 
United  States,  165  Fed.  277,  91  C.  C,  A.  241,  both  aiiguendo. 

Purchaser  in  good  faith,  for  value,  and  without  notice,  is  bona  fide. 

Approved  in  Lyle  v.  Patterson,  160  Fed.  547,  homestead  entry  upon 
land  in  possession  of  another  held  to  give  no  rights  as  against  bona  fide 
purchaser  to  whom  patent  had  been  issued;  Harvey  v.  Holies,  160  Fed. 
539,  where  claimant  acquiesced  in  possession  of  bona  fide  purchaser  for 
six  years;  United  States  v.  Southern  Pac.  R.  R.  Co.,  98  Fed.  43,  38 
C.  C.  A.  619,  holding,  under  act  of  March  2,  1896,  directing  bringing  of 
suits  for  recovery  of  lands  erroneously  patented  under  railroad  grants, 
all  bona  fide  purchasers  who  bought  in  belief  that  tliey  will  obtain  good 
title  from  railroad  of  lands  which  have  been  patented  to  it  are  protected 
whether  patents  issued  before  or  after  commencement  of  suit;  Rozell  v. 
Chicago  Mill  etc.  Co.,  76  Ark.  528,  89  S.  W.  471,  record  of  deed  from 
A  to  B  of  State  lands,  equitable  title  to  which  A  afterward  obtained, 
so  that  it  afterward  vested  in  B,  is  not  notice  to  purchasers  from  C 
after  patent  to  him;  United  States  v.  Winona  etc.  R.  R.  Co.,  165  U.  S. 
477,  41  L.  Ed.  796,  17  Sup.  Ct.  371,  and  Lewis  v.  Shaw,  70  Fed.  290, 
both  reaffirming  nile;  United  States  v.  Southern  Pac.  R.  Co.,  88  Fed. 
837,  defining  bona  fide  purchaser  from  patentee,  under  railroad  grant; 
Ellison  V.  Toipin,  44  W.  Va.  432,  30  S.  E.  190,  quitclaims  convey  as  good 
title  as  other  deeds. 

Distinguished  in  Wright-Blodgett  Co.  v.  United  States,  236  U.  S.  404, 
59  L.  Ed.  640,  35  Sup.  Ct.  339,  purchaser  held  to  have  had  notice  of 
fraud  through  its  agents. 

Decision  of  public  officer  or  tribunal  on  delegated  question  is  concluaiye 
unless  for  fraud. 
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Approved  in  Toledo  Computing:  Scale  Co.  v.  Monej'weight  Scale  Co., 
178  Fed.  559,  decision  of  Commissioner  of  Patents  may  be  reviewed  for 
mistake  of  law  but  not  for  one  of  fact;  United  States  v.  Southern  Pac. 
R.  R.  Co.,  98  Fed.  43,  38  C.  C.  A.  619,  holding:,  under  act  of  March  2, 
1896,  directing  bringing  of  suits  for  recovery  of  lands  erroneously  pat- 
ented under  railroad  grants,  all  bona  fide  purchasers  who  bought  in  belief 
that  they  will  obtain  good  title  from  railroad  of  lands  which  have  been 
patented  to  it  are  protected,  whether  patents  issued  before  or  after  com- 
mencement of  suit ;  Dick  v.  Ross,  6  Ind.  Ter.  92,  89  S.  W.  666,  applying 
rule  to  determinination  of  Commission  to  the  Five  Civilized  Tribes  on 
question  of  tribal  citizenship;  Howell  v.  Howell,  151  N.  C.  580,  66  S.  E. 
574,  applying  rule  to  action  of  county  board  of  education  in  creating 
school  district;  Catholic  Bishop  v.  Gibbon,  158  U.  S.  166,  39  L.  Ed.  936, 
15  Sup.  Ct.  784,  Land  Department's  decisions  on  questions  of  fact  are 
conclusive;  American  Bell  TeL  Co.  v.  United  States,  68  Fed.  569,  16 
C.  C.  A.  569,  applying  rule  to  decision  of  commissioner  of  patents. 

Distinguished  in  School  Dist.  v.  Lambert,  28  Or.  223,  42  Pac.  226, 
county  treasurer  is  not  precluded  from  questioning  superintendent's  right 
to  issue  ministerial  order  apportioning  school  funds. 

PnrcliaMr  of  Oregon  road  lands,  ralylng  on  CtoTomoi's  decision  tbat 
load  completed,  is  in  good  faith. 

Approved  in  United  States  v.  Dalles  Military  Road  Co.,  148  U.  S.  49, 
37  L.  Ed.  362,  13  Sup.  Ct.  465,  decided  with  principal  case;  Lewis  v. 
Shaw,  70  Fed.  291,  idea  that  purchaser  of  unpatented  lands  cannot  be 
bona  fide  purchaser  is  exploded;  Thompson  v.  Bowen,  87  Ark.  493,  113 
S.  W.  27,  purchasers  of  land  may  presume  that  State  officers  performed 
duty  in  issuing  patent,  notwithstanding  prior  certificate  of  entry. 

Distinguished  in  American  Mtg.  Co.  v.  Hopper,  56  Fed.  75,  purchaser 
from  pre-emptor,  after  certificate  but  before  patent,  cannot  claim  protec- 
tion as  bona  fide  purchaser. 

Bnle  that  grantee  by  quitclaim  not  bona  fide  parchaser  does  not  apply 
to  his  snccessor. 

Approved  in  Downs  v.  Rich,  81  Kan.  47,  25  L.  R.  A.  (N.  S.)  1035, 
105  Pac.  11,  reaffirming  rule ;  Williams  v.  American  Assn.,  197  Fed.  507, 
118  C.  C.  A.  1,  fact  that  deed  contains  warranty  only  against  parties 
claiming  under  grantor  does  not  affect  right  of  grantee  to  have  prior 
deed  reformed  for  mistake ;  Peters  v.  McLaren,  218  Fed.  416, 134  C.  C.  A. 
198,  and  Rust  Land  etc.  Co.  v.  Wheeler,  189  Fed.  326,  111  C.  C.  A.  53, 
both  holding  that  real  property  may  be  transferred  as  effectually  by 
quitclaim  deed  as  by  any  other  form  of  conveyance;  Hopkins  v.  Hebard, 
194  Fed.  311,  114  C.  C.  A.  261,  and  Southern  Ry.  Co.  v.  Carroll,  86  S.  C. 
60,  138  Am.  St.  Rep.  1017,  67  S.  E.  5,  both  holding  that  grantee  under 
quitclaim  deed  may  be  bona  fide  purchaser;  Boynton  v.  Haorsfart,  120 
Fed.  823,  824,  825,  57  C.  C.  A.  301,  holding  subsequent  purchaser  of  lands 
conveyed  to  him  by  warranty  deed  not  chargeable  with  notice  of  nnre- 
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corded  decrees  by  fact  that  some  prior  deed  in  chain  of  title  is  quit- 
daim  deed ;  Bradley  Estate  Co.  v.  Bradley,  97  Minn.  166, 106  N.  W.  112, 
construing  indenture  as  conveyance  in  praesenti  and  not  agreement  for 
conveyance  and  estopping  grantor  from  subsequently  taking  conveyauco 
and  asserting  same  against  prior  grantee;  Babcock  v.  Wells,  25  R.  I.  29, 
105  Am.  St.  Rep.  848,  54  Atl.  598,  applying  rule  where  quitclaim  deed 
given  to  secure  debt;  McDougall  v.  Murray,  57  Wash.  78,  26  L.  K  A. 
(N.  S.)  159,  106  Pac.  490,  grantee  under  quitclaim  deed  held  to  be  bona 
fide  purchaser  under  provisions  of  recording  statute;  Dunfee  v.  Childs, 
59  W.  Va.  250,  53  S.  E.  219,  purchaser  under  special  warranty  deed  held 
bona  fide ;  Stanley  v.  gchwalby,  162  U.  S.  277,  40  L.  Ed.  967, 16  Sup.  Ct. 
763,  purchaser  by  warranty  deed  from  grantee  under  quitclaim  is  not 
affected  with  notice;  Prentice  v.  Duluth  Storage  etc.  Co.,  58  Fed.  447, 
7  C.  C.  A.  293,  and  Ellison  v.  Torpin,  44  W.  Va.  427,  447,  30  S.  E.  188, 
195,  grantee  under  quitclaim  may  be  bona  fide  purchaser;  Raymond  v. 
Flavel,  27  Or.  243,  40  Pac.  165,  claimant  under  bargain  and  sale  deed, 
warranting  merely  against  claimants  under  grantors,  takes  good  title; 
Finch  V.  Trent,  3  Tex.  Civ.  App.  571,  22  S.  W.  133,  reversing  former 
Texas  rule  that  quitclaim  grantee  was  not  bona  fide  purchaser;  dissent- 
ing opinion  in  Fowler  v.  Will,  19  S.  D.  137,  117  Am.  St  Rep.  927,  8  Ann. 
Oas.  1093,  102  N.  W.  600,  majority  holding  unrecorded  warranty  deed 
valid  against  later  recorded  deed  purporting  only  to  ^'remise,  release  and 
quitclaim''  grantor's  interest. 

Quitclaim  deeds.    Note,  105  Am.  St.  Rep.  860,  862. 

Precedence  of  recorded  quitclaim  deed  over  prior  unrecorded  con- 
veyance.   Note,  8  Ann.  Oas.  1096. 

Effect   of  quitclaim   in   otherwise   perfect   record   title.    Note,   29 
L.  R.  A.  47. 

Effect  of  remote  quitclaim  in  chain  of  title  upon  rights  of  subsequent 
purchaser.    Note,  25  L.  R.  A.  (N.  S.)  1087. 

Convesrances  hdd  to  be  bargain  and  sale  deeds. 
Approved  in  First  Nat.  Bank  v.  Timmins,  4  Alaska,  247,  holding  deed 
in  suit  to  be  quitclaim  in  view  of  intention  of  parties. 

Miscellaneous.  Cited  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed. 
930,  to  point  that  Federal  court  has  jurisdiction  in  equity  to  forfeit  land 
grants;  Ocala  Foundry  etc.  Works  v.  Lester,  49  Fla.  369,  38  South.  62, 
where  replication  filed  to  plea,  burden  is  on  defendant  to  prove  matter 
contained  in  plea;  dissenting  opinion  in  United  States  v.  California  etc. 
Land  Co.,  192  U.  S.  362,  48  L.  Ed.  480,  24  Sup.  Ct.  269,  reciting  history  o€ 
litigation;  Paine  v.  Trask,  56  Fed.  235,  5  C-  C.  A.  497,  and  Green  v. 
Niver,  43  S.  C.  370,  21  S.  E.  267,  one  subsequently  acquiring  good  title, 
is  estopped  from  disputing  his  previous  conveyance. 
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H8  U.  8.  49,  37  L.  Ed.  362,  13  Sup.  Ot  466,  X7KITED  STATES  T.  DALLES 
MILITABT  BOAD  OO. 

Adjudged  in  conformity  wlfb  United  States  t.  California  etc.  Land  Co., 
148  U.  &  31,  37  L.  Ed.  354,  13  Sap.  Ct.  468. 

Cited  in  United  States  v.  Coos  Bay  Wagon  Road  Co.,  110  Fed.  865,  as 
to  eonclosiyeneas  of  decision  on  delegated  question ;  First  Nat.  Bank  v. 
Tinunins,  4  Alaska,  247,  as  to  granting  words  of  bargain  and  sale  deed ; 
United  States  v.  Sierra  Nevada  Wood  etc.  Co.,  79  Fed.  695,  to  fourth 
syUabus  point  of  preceding  case;  American  Mtg.  Co.  v.  Hopper,  56  Fed. 
75,  to  seventh  syllabns  point. 

148  U.  S.  50-60,  37  L.  Ed.  363^  13  Sup.  Ct  683,  COMMESCIAL  BANK  T. 
ABMSTBOiro. 

Bank  collecting  for  another  remains  its  agent  while  money  in  snbagent's 
hands;  fond  is  traceable  trust  fond. 

Approved  in  Beal  v.  National  Exch.  Bank,  55  Fed.  895,  5  C.  C.  A.  304, 
following  rule. 

Indorsement  for  collection  is  notice  that  indorsee  is  agent  merely. 
Approved  in  Smith  v.  Bayer,  46  Or.  146,  79  Pac.  498,  indorsee  of  note 
for  collection  may  sue  thereon  in  own  name;  People's  Bank  v.  Jefferson 
County  Sav.  Bank,  106  Ala.  532,  54  AoL  St  Rep.  63,  17  South.  730,  in- 
dorsement directing  payment  "for  account  of  owner*'  is  notice  of  owner- 
ship of  third  x>erson;  Branch  v.  United  States  Nat.  Bank,  50  Neb.  474, 
70  N.  W.  36,  legal  title  of  paper  indorsed  "for  collection"  passes  to 
indorsee  only  so  far  as  to  enable. him  to  demand  payment;  National  Bank 
V.  Johnson,  6  N.  D.  184,  69  N.  W.  51,  where  instrument  is  intrusted  to 
bank  for  collection,  it  takes  no  title. 

Bank  can  control  paper  in  agent's  hands  for  collection,  before  payment^ 
or  agent's  receipt  of  proceeds. 

Approved  in  Evansville  Bank  v.  German-American  Nat.  Bank,  155 
U.  S.  564,  39  L.  Ed.  263,  15  Sup.  Ct.  224,  reaffirming  rule;  Branch  v. 
United  States  Nat.  Bank,  50  Neb.  475,  70  N.  W.  36,  owner  of  paper  in- 
dorsed "for  collection"  may  control  same  until  paid,  intercepting  proceeds 
in  hands  of  intermediate  agent. 

Sohagent  having  coQected  note,  should  not  pay  to  agent  whose  insol- 
vency is  known. 

Approved  in  United  States  v.  American  Exch.  Bank,  70  Fed.  233,  where 
collecting  agent  pays  over  before  notice  of  irregularity,  remedy  is  against 
princijxal  alone;  Higgins  v.  Hayden,  53  Neb.  66,  73  N.  W.  282,  depositor 
may  recover  deposit  received  by  insolvent  bank  while  it  or  its  proceeds 
remain  in  specie;  Van  Ingen  v.  Feldt,  86  Wis.  348,  56  N.  W.  924,  in- 
solvent's omission  from  inventory  of  money  received  for  lodge  will  not 
bar  his  discharge. 

Duties  of  banks  acting  as  collecting  agents.    Note,  77  Am.  8t.  Rep. 
614. 
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Bank  can  recover  from  agent's  receiver  proceeds  of  paper  collected  by 
bim  from  subagent,  after  Insolvency. 

Approved  in  Clark  Sparks  &  Sons  Mule  &  Horse  Co.  v.  Americus  Nat. 
Bank,  230  Fed.  742,  where  insolvent  bank  pledged  notes  received  by  it  in 
payment  of  draft  suit  for  collection,  owner  was  entitled  to  priority;  In  re 
Stewart,  178  Fed.  474,  imposing  trust  for  benefit  of  claimant  who  deiK>sited 
money  with  private  banker,  who  knew  himself  to  be  insolvent ;  Richardson 
V.  New  Orleans  Coffee  Co.,  102  Fed.  788, 43  C.  C.  A.  583,  holding  depositor 
may  recover  from  receiver  money  deposited  in  bank  on  day  on  which  it 
closed  its  doors,  and  when  it  was  known  by  officers  that  it  was  insolvent ; 
Covey  V.  Cannon,  104  Ark.  559,  149  S.  W.  517,  when  checks  given  in 
payment  for  lands  were  left  in  bank  for  safekeeping,  together  with  con- 
tracts of  purchase,  owner  of  checks  may  recover  proceeds  on  insolvency 
of  bank;  Lippitt  v.  Thames  etc.  Co.,  88  Conn.  202,  203,  90  Atl.  375,  items 
collected  by  bank  after  it  had  been  restrained  from  paying  out  any  of  its 
funds,  held  impressed  with  trust;  Anheuser-Busch  Brew.  Assn.  v.  Clay- 
ton, 56  Fed.  760,  6  C.  C.  A.  108,  to  enforce  trust,  money  must  be  specifi- 
cally traced  to  receiver's  hands ;  Spokane  Co.  v.  Clark,  61  Fed.  541, 
burden  of  identification  is  on  owner  seeking  to  follow  8X)ecific  fund: 
Richardson  v.  Louisville  Banking  Co.,  94  Fed.  448,  36  C.  C.  A.  307,  con- 
struing contract  as  one  for  collection,  not  purchase;  Merchants'  Nat. 
Bank  v.  School  Dist.,  94  Fed.  708,  36  C.  C.  A.  432,  school  district  funds, 
held  for  purpose  of  paying  bonds,  constitute  trust  fund;  Henderson  v. 
O'Conor,  106  Cal.  392,  39  Pac.  788,  bank  remitting  draft  for  collection, 
and,  on  notice  of  collection,  crediting  payee's  account,  is  payee's  agent, 
and  latter  may  recover  from  receiver;  Guignon  v.  National  Bank,  22 
Mont.  145,  55  Pac.  1052,  owner  may  follow  collection  made  by  bank's 
correspondent  and  paid  to  receiver  subsequently  appointed;  Bruner  v. 
First  Nat.  Bank,  97  Tenn.  546,  34  L.  R.  A.  535,  37  S.  W.  288,  depositor 
may  recover  from  receiver  proceeds  of  check  sent  to  correspondent,  who, 
after  bank's  failure,  credits  it  with  same;  Independent  Dist.  of  Pella  v. 
Beard,  83  Fed.  11,  and  Quin  v.  Earle,  95  Fed.  732,  arguendo. 

Distinguished  in  Board  of  Commrs.  of  Crawford  County  v.  Strawn, 
157  Fed.  56,  15  L.  R.  A.  (N.  S.)  1100,  84  C.  C.  A.  553,  unauthorized  de- 
posit of  taxes  can  be  recovered  only  to  extent  of  lowest  cash  balance 
remaini;ig  in  bank  during  period ;  City  Bank  v.  Blackmore,  75  Fed.  774, 
21  C.  C.  A.  514,  plaintiff  not  entitled  to  payment  of  draft  as  preferred 
claim,  amount  of  bank's  assets  not  having  been  increased  by  its  deposit. 

When  a  bank  does  not  take  title  to  money  deposited  with  or  col> 
lected  by  it,  and  the  right  to  recover  such  money  upon  the  in- 
solvency of  the  bank.    Note,  86  Am.  St.  Rep.  785,  798. 

Exceptions  to  prohibition  of  preferences  by  insolvent  national  banks. 
Note,  25  L.  R.  A.  547. 

Trust  in  proceeds  of  collection  by  insolvent  bank.  Note,  82  L.  R.  A. 
722. 
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Snbagent  having  applied  proceeds  of  collection  to  agent^s  indebtedness, 
tliey  became  part  of  tatter's  general  funds. 

Approved  in  American  Ex.  Nat.  Bank  v.  Theummler,  195  HI.  100,  88 
Am.  St  Bep.  182,  62  N.  E.  936,  holding  where  bank  having  draft  for  col- 
lection sent  it  to  correspondent,  who  collected  it  and  applied  proceeds 
to  overdrawn  account  of  first  bank,  corresjwndent  not  liable  to  owner 
where  first  bank  had  suspended  payment  and  correspondent  had  no 
knowledge  of  first  bank's  agency;  Garrison  v.  Union  Trust  Co.,  139  Mich. 
400,  70  L.  R.  A.  615,  102  N.  W.  981,  where  State  bank  sent  draft  to 
savings  bank  for  collection,  and  latter  sent  it  for  collection  to  private 
banker,  who  collected  it  and  credited  savings  bank  against  his  bal- 
ance in  latter  bank,  but  latter  broke  prior  to  notice,  private  banker 
had  lien  on  proceeds  as  against  State  bank;  Winfield  Nat.  Bank  v. 
MeWilliams,  9  Okl.  506,  60  Pac.  232,  where  bank  in  due  course  receives 
from  correspondent  check  indorsed  in  blank  and  permits  existing  dc^bt 
to  remain  unpaid  by  reason  thereof,  it  is  entitled  to  proceeds  of  chock 
as  against  owner  though  check  not  collected  till  after  failure  of  corre- 
spondent; Foster  v.  Rincker,  4  Wyo.  493,  35  Pac.  472,  money  derive*  1 
£rom  collection  of  note  does  not  become  part  of  bank's  assets ;  Anheuser- 
Busch  Brew.  Assn.  v.  Clayton,  56  Fed.  761,  6  C.  C.  A.  108,  arguendo. 

Distinguished  in  Massey  v.  Fisher,  62  Fed.  960,  mingling  with  bank's 
funds -does  not  prevent  recovery  where  equal  sum  remained  in  vaults 
until  removed  by  receiver. 

If  agent  la  to  collect  paper  at  par  and  remit  at  Btated  intervals,  by  bank 
custom  fondfl  are  hia,  and  relation  tliat  of  debtor  and  creditor. 

Approved  in  Amalgamated  Sugar  Co.  v.  United  States  Nat.  Bank,  187 
Fed.  748,  109  C.  C.  A.  494,  collecting  bank  held  entitled  to  recover 
amount  of  check  from  maker  where  it  had  credited  insolvent  bank  with 
amount  thereof;  Minard  v.  Watts,  186  Fed.  246,  holding  that  rents  de- 
posited in  bank  pending  litigation  as  to  title  were  general  deposit;  In 
.re  Smith  etc.  Co.,  159  Fed.  270,  where  treasurer  of  association  made 
authorized  deposits  with  corporation  of  which  he  was  president,  asso- 
ciation was  not  entitled  to  preference  on  bankruptcy  of  corporation  > 
Board  of  Commrs.  of  Crawford  County  v.  Patterson,  149  Fed.  233, 
where  bank  cashier,  who  was  deputy  county  treasurer,  received  taxes 
at  bank  and  amounts  credited  to  county  treasurer,  but  treasurer  un- 
authorized to   make   deposits,   county  could   recover  from   bank's   re- 
ceiver; American  Nat.  Bank  v.  Owensboro  Savings  Bank  etc.  Cos.   Re- 
ceiver, 146  Ky.  196,  38  L.  R.  A.  (N.  S.)  146,  142  S.  W.  240,  denying 
preference   where   collecting   bank   credited   proceeds    of   collateral   to 
wrong  party;  Continental  Nat.  Bank  v.  First  Bank,  84  Miss.  110,  36 
South.  190,  where  bank  forwards  check  to  correspondent  bank  under 
blank  indorsement  and  latter  sends  it  in  same  way  to  third  bank,  which 
applies  proceeds  to  correspondent's  acrount  without  knowledge  of  in- 
solvency, it  need  not  account  to  initial  bank;  Yellowstone  County  v.  First 
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Trust  etc.  Bank,  46  Mont.  449,  128  Pac.  598,  where  treasurer  depositing 
county  funds  in  bank  took  bond  for  less  than  full  amount,  county  be- 
came general  depositor  as  to  amount  covered  by  bond;  Peters  Shoe  Co. 
V.  Murray,  31  Tex.  Civ.  261,  71  S.  W.  978,  holding  where  draft  sent  to 
bank  for  collection  and  it  makes  assignment  for  creditors,  turning  over 
to  assignee  more  money  than  amount  of  such  collection,  drawer  not  en- 
titled to  follow  funds  in  hands  of  assignee;  First  Nat.  Bank  v.  Wil- 
mington etc.  R.  R.  Co..  77  Fed.  402,  23  C.  C.  A.  200,  collecting  bank 
need  not  keep  moneys  collected  separate,  and  remit  identical  money; 
First  Nat.  Bank  v.  Davis,  114  N.  C.  346,  41  Am.  St.  Rep:  797,  19  8.  E. 
282,  under  agreement  to  collect  for  commission,  remitting  daily,  rela- 
tion of  principal  and  agent  changes  on  collection  to  debtor  and  credi- 
tor; State  V.  Shove,  96  Wis.  8,  65  Am.  8t.  Rep.  19,  37  L.  R.  A.  145,  70 
N.  W.  314,  to  receive  money,  giving  certificate  of  deposit  therefor,  is 
receiving  money  on  deposit,  under  Rev.  Stats.,  §  4541 ;  Independent 
Dist.  V.  Beard,  83  Fed.  10,  and  Nashville  Produce  Co.  v.  Sewell,  121 
Ga.  280,  48  S.  E.  946,  both  arguendo. 

Distinguished  in  Evansville  Bank  v.  German-American  Nat.  Bank, 
155  U.  S.  562,  39  L.  Ed.  262,  15  Sup.  Ct.  223,  collecting  bank  is  not 
debtor  until  after  collection;  People's  Bank  v.  Jefferson  Co.  Sav.  Bank, 
106  Ala.  533,  54  Am.  8t.  Rep.  64,  17  South.  730,  bank  collecting  money 
on  draft  indorsed  "for  account  of  owner"  cannot  apply  it  to  indebted- 
uess  due  from  forwarding  bank;  Capital  Nat.  Bank  v.  Coldwater  Nat. 
Bank,  49  Neb.  791,  59  Ahl  St.  Rep.  575,  69  N.  W.  117,  fund  coming  to 
bank,  latter's  duty  being  merely  to  deliver  it  to  party  entitled,  is  a  trust 
fund. 

What  is  special  as  distinguished  from  general  deposit  in  bank. 

Note,  Ann.  Oas.  1913E,  45. 
Title  to  checks  indorsed  in  blank  and  forwarded  for  collection. 

Note,  2  Ann.  Gas.  118. 

Rights  of  cestui  que  trust  as  to  trust  property  mingled  with  that 
of  insolvent  trustee.    Note,  7  Ann.  Oaa.  554. 

Miscellaneous.  Cited  in  Bank  of  Big  Cabin  v.  English,  27  Okl.  338, 
111  Pac.  387,  bank  which  gave  credit  to  depositor  for  money  deposited 
with  its  correspondent  held  not  liable  where  correspondent  failed  be- 
fore turning  over  money;  dissenting  opinion  in  Baldwin's  Bank  of 
Penn  Yan  v.  Smith,  215  N.  Y.  88,  Ann.  Cas.  1917A,  500,  109  N.  E.  142, 
to  point  that  there  is  no  priority  between  bank  and  holders  of  paper 
made  payable  thereat. 

148  n.  8.  60-71,  37  L.  Ed.  368,  13  Snj^.  Ot  491,  MAT  ▼.  TENNEY. 

Supreme  Court  f  oUows  State  on  State  law,  thongli  sinaiar  law  otberwlae 
construed  in  other  States. 

Approved  in  Sullivan  Timber  Co.  v.  City  of  Mobile,  110  Fed.  190,  up- 
holding  rights   of  riparian   owners   along   Mobile  River  to   construct 
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wharves;  Strasbuiger  v.  Dodge,  12  App.  D.  C.  49,  adopting  construc- 
tion of  statute  made  by  courts  of  State  from  which  it  was  borrowed ; 
Forsyth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17  Sup.  Ct.  670, 
State  court's  construction  of  State  laws  binds  Federal  courts ;  Drake  v. 
Paolhamus,  66  Fed.  897,  14  C.  C.  A.  162,  following  Washington  deci- 
sions that  assignment  must  be  voluntary;  Independent  Dist.  of  Pella  v. 
Beard,  83  Fed.  15,  following  Iowa  rule  as  to  necessity  for  indentifying 
specific  fund  in  receiver's  hands;  Indianapolis  v.  Navin,  151  Ind.  158, 
41  L.  K.  A.  844,  51  N.  E.  81,  question  whether  State  statute  contra- 
venes State  Constitution  is  for  State  court,  irrespective  of  Federal 
decision. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,. Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  432. 

Iiutniinent  in  chattel  mortgage  f  onn,  omitting  some  property,  etc.,  held 
mortgage,  not  assignment. 

Approved  in  Annistoh  Iron  &  Supply  Co.  v.  Anniston  Rolling  Mill 
Co.,  125  Fed.  976,  holding  direct  transfer  to  creditors  without  interven- 
tion of  trustee  is  not  assignment  for  benefit  of  creditors,  constituting 
act  of  bankruptcy. 

Distinguished  in  Larrabee  v.  Franklin  Bank,  114  Mo.  604,  85  Am.  St. 
Rep.  781,  21  S.  W.  750,  assignment  to  creditor  of  nearly  all  property, 
immediately  prior  to  general  assignment,  is  void. 

Preference  by  mortgage  or  sale  as  assignment  for  creditors.  Note, 
87  L.  E.  A.  840. 

Chattel  mortgage  preferring  bona  fide  creditors  is  not  yoidable  by  gen- 
aral  creditors  in  Colorado. 

Approved  in  Wylly-Gabbett  Co.  v.  Williams,  53  Fla.  934,  42  South. 
928,  mortgage  by  debtor  held  not  void  as  preferential  assignment ;  Jack- 
son V.  Citizens'  Bank  &  Trust  Co.,  53  Fla.  301,  44  South.  528,  sale  of 
all  of  debtor's  property  in  order  to  prefer  certain  creditors  held  not 
void  as  preferential  ^assignment ;  Hayden  v.  Wellington,  63  Fed.  9,  11 
C.  C.  A.  7,  bill  of  sale  of  all  property  to  pay  portion  of  creditors  not 
a  general  assignment;  Drake  v.  Paulhamus,  66  Fed.  898,  14  C.  C.  A. 
162,  intention  to  assign  cannot  be  imputed  in  Washington  from  prefer- 
ential mortgage;  Kellogg  v.  Thropp,  4  Colo.  App.  475,  36  Pac.  449,  con- 
fessing judgment  and  suffering  levy  is  not  an  assignment  for  all  credi- 
tors; Pollock  v.  Sykes,  74  Miss.  712,  21  South.  781,  trust  deed  is  not 
invalidated  by  general  assignment,  executed  shortly  thereafter;  Dyson 
V.  St.  Paul  Nat.  Bank,  74  Minn.  447,  78  Am.  St.  Rep.  362,  77  N.  W.  238, 
preferential  mortgages  and  securities  are  valid,  except  in  insolvency 
proceedings;  Caliban  v.  Powers,  133  Mo.  498,  34  S.  W.  852,  chattel 
mortgages  to  secure  debts,  and  assignment  of  accounts  to  pay  same, 
though  followed  by  general  assignment,  are  valid;  Cutter  ▼•  Pollock,  4 
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N.  D.  214,  50  Am.  St.  Bep.  649,  25  L.  R.  A.  381,  59  N.  W.  1064,  eliattel 
niortjxages  on  all  debtor's  property  may  be  given  to  preferred  creditors ; 
Sandwich  Mfg.  Co.  v.  Max,  5  S.  D.  138,  24  L.  R.  A.  580,  58  N.  W.  18, 
conveyance  to  creditor  in  absohite  payment  of  debt  is  not  an  assign- 
ment ;  Jaffray  v.  Wolf,  1  Okl.  325,  33  Pac.  949,  arguendo. 

Distinguished  in  Sabichi  v.  Chase,  108  Cal.  86,  41  Pac.  31,  conveyance 
in  trust,  proceeds  to  go  to  certain  creditors,  surplus  to  insolvent,  is  an 
assignment;  Larrabee  v.  Franklin  Bank,  114  Mo.  605,  35  Am.  St.  Rep. 
781,  21  S.  W.  750,  assignment  of  greater  part  of  property,  followed  by 
assignment  of  remainder  for  benefit  of  creditors,  is  void. 

148  n.  8.  71-80,  37  L.  Ed.  373, 13  Sup.  Ct.  481,  LEHNEN  r.  DICKSON. 

Beviaed  Statutes,  Bectiona  648,  649,  give  court^s  finding  same  effect  as 
verdict;  bence,  facts  not  re-examinable. 

Approved  in  First  Nat.  Bank  v.  Anglo-South  American  Bank,  230 
Fed.  818,  Sierra  Land  &  Live  Stock  Co.  v.  Desert  Power  etc.  Co.,  229 
Fed.  983,  Mason  v.  United  States,  219  Fed.  549,  135  C.  C.  A.  315,  Hos- 
ier V.  Ireland,  219  Fed.  491,  135  C.  C.  A.  201,  Dieter-Wenzel  Const.  Co. 
v.  Eppler,  218  Fed.  988,  133  C.  C.  A.  670,  Elliott  v.  Peet,  202  Fed.  436, 
120  C.  C.  A.  540,  National  Surety  Co.  v.  United  States,  200  Fed.  143,  118 
C.  C.  A.  360,  Schmid  v.  Dohan,  167  Fed.  805,  93  C.  C.  A.  194,  Hall  v. 
Western  Union  Tel.  Co.,  162  Fed.  658,  89  C.  C.  A.  449,Hayden  v.  Ogden 
Savings  Bank,  158  Fed.  91,  85  C.  C  A.  558,  Southern  Pac.  Co.  v.  Melvin, 
157  Fed.  1005,  85  C.  C.  A.  679,  Delaware  etc.  R.  Co.  v.  Kutter,  147  Fed. 
57,.  77  C.  C  A.  315,  Mankato  v.  Barber  Asphaft  Paving  Co.,  142  Fed, 
333,  73  C.  C.  A.  439,  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed. 
126,  127,  66  C.  C.  A.  190,  Anglo-American  Land  etc.  Co.  v.  Lombard, 
132  Fed.  734,  68  C.  C.  A.  89,  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed. 
956 ,  Green  v.  Western  Union  Tel.  Co.,  118  Fed.  1016,  54  C.  C.  A.  680 , 
Wolff  V.  Wells,  Fargo  &  Co.,  115  Fed.  34,  52  C.  C.  A.  626,  Ogden  City 
V.  Weaver,  108  Fed.  566,  47  C.  C.  A.  485,  Consolidated  Coal  Co.  v.  Polar 
Wave  etc.  Ice  Co.,  106  Fed.  799,  45  C.  C.  A.  638,  Syracuse  Tp.  v.  Rol- 
lins, 104  Fed.  961,  44  C.  C.  A.  277,  and  Hughes  Qounty  v.  Livingston, 
104  Fed.  320,  43  C.  C.  A.  541,  all  reaffirming  rule ;  Martin-Brown  Co.  v. 
Morris,  1  Ind.  Ter.  514,  42  S.  W.  428,  Chautauqua  Institution  v.  Zim- 
merman, 233  Fed.  375,  United  States  v.  Title  Guaranty  etc.  Co.,  218 
Fed.  68,  134  C.  C.  A.  19,  Cook  v.  Robinson,  194  Fed.  759,  114  C.  C.  A. 
473,  all  holding  that  findings  of  fact  will  not  be  disturbed  if  there  is 
any  evidence  to  support  them ;  Hill  v.  Walker,  167  Fed.  256,  92  C.  C.  A. 
633,  applying  rule  to  evidence  of  jurisdiction;  Joline  v.  Metropolit-an 
Securities  Co.,  164  Fed.  651,  in  action  at  law  tried  without  jury,  de- 
feated party  is  entitled  to  special  finding  where  necessary  to  present 
case  in  appellate  court;  Moore  v.  Western  Meat  Co.,  16  N.  M.  117,  113 
Pac.  830,  and  Lawton  v.  Carpenter,  195  Fed.  363,  115  C.  C.  A.  264,  both 
holding  that  action  of  both  parties  in  requesting  directed  verdict 
amounted  to  stipulation   to  submit  case   to  court   on   facts;  National 


363  LEHNEN  v.  DICKSON.  148  U.  S.  71-«0 

Surety  Co.  v.  Cincinnati  etc.  R.  Co.,  146  Fed.  35,  76  C.  C.  A.  19,  where 
aetion  at  law  tried  to  court  and  only  general  finding  made,  sufficiency 
of  facts  found  to  support  judgment  is  not  reviewable;  Michigan  Home 
Colony  Co.  v.  Tabor,  141  Fed.  334,  72  C.  C.  A.  480,  applying  rule,  where 
both  parties  move  for  directed  verdict;  Bradley  Timber  Co.  v.  White, 
121  Fed.  785,  58  C.  C.  A.  55,  holding  where  both  parties  move  for  per- 
emptory instruction,  and  court  directs  verdict  for  one  of  parties,  both 
are  concluded  by  the  facts  found ;  Interstate  Commerce  Commission  v. 
Southern  Pac.  Co.,  123  Fed.  602,  applying  principle  to  findings  of  Inter- 
state Commerce  Commission;  Davis  v.  Daugherty,  105  Fed.  771,  45 
C.  C.  A.  39,  applying  rule  in  action  to  recover  amount  of  internal 
revenue  on  brewery ;  St.  Louis  v.  Western  Union  Tel.  Co.,  148  U.  S.  96, 
87  L  Ed.  382,  13  Sup.  Ct.  487,  St.  Louis  v.  Western  Union  Tel.  Co.,  166 
U.  S.  391,  41  L.  Ed.  1045,  17  Sup.  Ct.  609,  Bowden  v.  Burnham,  59  Fed. 
754,  8  C.  C.  A.  248,  Walker  v.  Miller,  59  Fed.  870,  8  C.  C.  A.  331,  Mer- 
cantile Trust  Co  V.  Wood,  60  Fed.  348,  8  C.  C.  A.  658,  Citizens'  Bank  v. 
/  Parwell,  63  Fed.  120,  11  C.  C.  A.  108,  Insurance  Co.  v.  International 

I  Trust  Co.,  71  Fed.  92,  17  C.  C.  A.  616,  Minchen  v.  Hart,  72  Fed.  296, 

/  18  C.  C.  A.  570,  O'Hara  v.  Mobile  etc.  R.  R.  Co.,  76  Fed.  720,  22 

C.  C.  A.  512,  Supreme  Lodge  Knights  of  Pythias  v.  England,  94  Fed. 
369,  36  C.  C.  A.  298,  and  Meyers  v.  Hettinger,  94  Fed.  373,  37  C.  C.  A. 
369,  all  holding  sufficiency  of  evidence  to  sustain  findings  is  not  review- 
able by  appellate  court ;  National  Bank  v.  First  Nat.  Bank,  61  Fed.  810, 
10  C.  C.  A.  87,  in  default  of  request,  pending  trial,  that  court  will  hold 
evidence  insufficient,  sufficiency  is  not  presented;  Searcy  Co.  v.  Thomp- 
son, 66  Fed.  99,  13  C.  C.  A.  349,  refusal  to  make  certain  conclusions  re- 
quested is  not  reviewable;  Distilling  &  Cattle  Feeding  Co.  v.  Gottschalk 
Co.,  66  Fed.  610,  13  C.  C.  A.  618,  neither  correctness  of  general  finding 
nor  refusal  to  make  special  finding  is  reviewable  on  error;  State  Nat. 
Bank  v.  Smith,  94  Fed.  609,  36  C.  C.  A.  412,  finding  of  trial  court  is  as 
conclusive  as  jury's  verdict;  Hahn  v.  Billings,  18  R.  I.  553,  28  Atl. 
1028,  judge's  decision  on  question  of  conflicting  evidence,  in  trial  with- 
out jury,  is  not  reviewable. 

Distinguished  in  dissenting  opinion  in  Lawton  v.  Carpenter,  195  Fed. 
368,  115  C.  C.  A.  264,  majority  holding  that  action  of  both  parties  in 
requesting  directed  verdict  amounted  to  stipulation  to  submit  case  to 
court  on  facts. 

By  Btviaed  Statutes,  section  700,  general  finding  limits  Supreme  Oonrt's 
review  to  complaint  and  rulings  at  trial. 

Approved  in  Porter  v.  F.  M.  Davies  &  Co.,  223  Fed.  466,  140  C.  C.  A. 
U,  Griggs  V.  Nadeau,  221  Fed.  383,  137  C.  C.  A.  189,  Marinette  Saw- 
mill Co.  V.  Scofield,  174  Fed.  563,  98  C.  C.  A.  344,  West  v.  East  Coast 
/  Cedar  Co.,  113  Fed.  739,  51   C.  C.  A  411,  and  St.  Louis  v.  Western 

/  Tnion  Tel.  Co.,  166  U.  S.  390,  41  L.  Ed.  1045,  17  Sup.  Ct.  609,  all  follow- 
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ing  rule;  Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co.,  233  Fed.  916,  reviewing 
sufficiency  of  declaration,  though  defendant  pleaded  over  after  over- 
ruling of  its  demurrer;  Corliss  v.  Pulaski  County,  116  Fed.  291,  53 
C.  C.  A.  567,  applying  rule  in  action  on  county  railroad  aid  bonds;  Mc- 
Master  v.  New  York  Life  Ins.  Co.,  99  Fed.  870,  40  C.  C.  A.  119,  apply- 
ing rule  in  action  on  life  insurance  policy  where  sufficiency  of  pleading 
not  brought  to  attention  of  lower  court. 

Agreed  statement  la  equiyalent  to  special  finding  for  purpose  of  reyiew. 

Approved  in  Beuttell  v.  Magone,  157  U.  S.  158,  39  L.  Ed.  656,  15  Sup. 
Ct.  567,  Hippie  v.  Bates  County,  223  Fed.  23,  138  C.  C.  A.  436,  Ander- 
son V.  Messinger,  146  Fed.  930,  7  L.  R.  A..  (N.  S.)  1094,  77  C.  C.  A.  179, 
Ammons  v.  Brunswick-Balke-Collender  Co.,  141  Fed.  574,  72  C.  C.  A. 
614,  and  Grattan  Tp.  v.  Chilton,  97  Fed.  150,  38  C.  C.  A.  84,  all  reaffirm- 
ing rule ;  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed.  409,  136 
C.  C.  A.  25,  where  counsel  in  appellate  court  admits  that  findings  are 
sustained  by  evidence,  such  findings  will  be  treated  as  agreed  state- 
ment; Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  271,  52  C.  C.  A.  154, 
applying  rule  in  action  on  life  insurance  policy;  Wilson  v.  Merchants' 
Loan  etc.  Co.,  98  Fed.  691,  39  C.  C.  A.  231,  applying  rule  in  action  by 
national  bank  receiver  to  recover  assessments  on  shares. 

Distinguished  in  Kentucky  Life  etc.  Ins.  Co.  v.  Hamilton,  63  Fed.  98, 
11  C.  C.  A.  42,  agreed  statement,  consisting  of  evidence  to  be  submitted, 
is  not  equivalent  to  special  findings;  Bumham  v.  North  Chicago  St.  Ry. 
Co.,  78  Fed.  103,  23  C.  C.  A.  677,  where  case  is  submitted  in  statement 
of  evidence  and  court  makes  no  finding,  judgment  is  invalid. 

Court's  ruling,  essentially  on  matter  of  law,  Is  reviewaUe,  though  no 
special  finding. 

Approved  in  Jackson  v.  Mutual  Life  Ins.  Co.,  186  Fed.  449,  108 
C.  C.  A.  369,  failure  of  court  to  render  judgment  on  pleadings  is  re- 
viewable on  writ  of  error;  Kentucky  Life  etc.  Ins.  Co.  v.  Hamilton,  63 
Fed.  99,  11  C.  C.  A.  42,  sufficiency  of  pleadings  to  warrant  judgment 
may  be  passed  on  in  appellate  court,  though  question  not  raised  below; 
Pontiae  v.  Talbot  Pav.  Co.,  94  Fed.  67,  36  C.  C.  A.  88,  insufficiency  of 
declaration  is  not  cured  by  general  finding  for  plaintiff. 

No  recital  of  testimony  In  opinion  or  exceptions  constitutes  special  find- 
ing within  Berlsed  Statutes,  section  700. 

Approved  in  Chapman  v.  Bowen,  207  U.  S.  91,  52  L.  Ed.  117,  28  Sup. 
Ct.  32,  refusing  to  consider  opinion  of  Circuit  Court  of  Appeals  as  tak- 
ing place  of  special  findings;  Wilson  v.  Merchants'  Loan  &  T.  Co.,  183 
n.  S.  128,  46  L.  Ed.  116,  22  Sup.  Ct.  58,  holding  agreed  statement  of 
facts  which  is  so  defective  as  to  present,  in  addition  to  certain  ultimate 
facts,  other  and  evidential  facts  upon  which  material  ultimate  fact  might 
have  been  but  was  not  agreed  upon,  is  not  compliance  with  requirement  of 
Rev.  Stats.,  §§  649,  700;  Mason  v.  Smith,  191  Fed.  603, 112  C.  C.  A.  146, 
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opinion  of  courts  stating  its  conclusion  as  to  effect  of  evidence,  cannot 
be  considered  special  finding;  W.  L.  Perkins  &  Co.  v.  Von  Baumbach, 
185  Fed.  267,  107  C.  C.  A.  371,  findings  which  merely  repeat  testimony 
withont  stating  ultimate  facts  are  insufficient;  Chicago  etc.  Ry.  Co.  v. 
Prye-Bruhn  Co.,  184  Fed.  23,  106  C.  C.  A.  217,  finding  controls  state- 
ment of  fact  made  in  opinion;  York  v.  Washburn,  129  Fed.  666,  64 
C.  C.  A.  132,  opinion  of  trial  judge  setting  forth  reasons  for  decision 
does  not  become  special  finding  by  being  copied  into  judgment  entry; 
Stone  V.  United  States,  164  U.  S.  383,  41  L.  Ed.  478,  17  Sup.  Ct.  71, 
Court  of  Claims'  opinion  eannot  be  resorted  to  to  eke  out  findings; 
Adkins  V.  Sloane,  60  Fed.  346,  8  C.  C.  A.  656,  opinion  of  trial  court, 
discussing  questions  of  law  and  facts,  cannot  be  considered  in  connec- 
tion with  stipulation,  as  special  findings;  Searcy  Co.  v.  Thompson,  66 
Fed.  94,  13  C.  C.  A.  349,  special  finding  is  ultimate  determination  of 
matters  of  fact;  Hinkley  v.  Arkansas  City,  69  Fed.  771,  16  C.  C.  A. 
395,  statement  of  grounds  for  decision  is  not  equivalent  to  findings  of 
fact;  National  Masonic  Aec.  Assn.  v.  Sparks,  83  Fed.  229,  28  C.  C.  A. 
399,  opinion  mingling  facts  found  with  statements  of  evidence  and  dis- 
cussion of  law  cannot  be  accepted  as  special  finding;  Mutual  Reserve 
Fund  life  Assn.  v.  Du  Bois,  85  Fed.  588,  29  C.  C.  A.  354,  Bumham  v. 
North  Chicago  St.  Ry.,  88  Fed.  628,  32  C.  C.  A.  64,  and  Packer  v.  Whit- 
tier,  91  Fed.  513,  33  C.  C.  A.  658,  agreed  statement  of  evidential 
facts  cannot  supply  place  of  finding  upon  ultimate  facts;  De  La  Rama 
V.  De  La  Rama,  201  U.  S.  310,  50  L.  Ed.  768,  26  Sup.  Ct.  485,  and  Paul 
V.  Delaware  etc.  R.  Co.,  130  Fed.  955,  both  arguendo. 

Effect  of  request  by  both  parties  for  direction  of  verdict.    Note, 
Ann.  Oas.  19130,  1343. 

Right  to  prove  fraud  in  title  in  summary  proceedings  for  property 
demised.    Note,  11  L.  R.  A.  (N.  8.)  260. 

148  U.  S.  80-84,  37  L.  Ed.  S76,  13  Sup.  Ct.  457,  A8TIAZASAK  T.  SANTA 
BITA  MEN.  CO. 

PilTate  rights  are  not  affected  by  cluuige  of  soTereignty.  Mode  of* 
Mcuzlng  tliem  la  for  political  department;  conrta  cannot  take  jurisdiction  of 
land  clalma  until  Congrem  directa. 

Approved  in  Jones  v.  St.  Louis  Land  etc.  Co.,  232  U.  S.  361,  58  L.  Ed. 
M7,  34  Sup.  Ct.  419,  land  common  to  two  overlapping  Mexican  grants, 
confirmed  by  same  act  of  Congress,  belongs  to  earlier  grant;  Barker  v. 
Harvey,  181  U.  S.  487,  45  L.  Ed.  967,  21  Sup.  Ct.  692,  holding  Cali- 
fornia Mission  Indians,  claiming  right  of  permanent  occupancy  under 
Mexican  laws,  abandoned  rights  by  failing  to  present  claims  to  com- 
mission for  confirmation;  Crittenden  Cattle  Co.  v.  Ainsa,  14  Ariz.  308, 
127  Pac.  734,  limitations  did  not  begin  to  run  against  holder  of  claim  or 
assigns  until  issuance  of  patent;  State  v.  Russell,  38  Tex.  Civ.  19,  85 
S.  W.  291y  State  statute  providing  for  confirmation  of  Mexican  grants 
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held  to  include  equitable  titles;  Page  v.  Pierce  Co.,  25  Wash.  10,  64 
Pac.  803,  holding  lands  of  Indian  reservation  and  those  assigned  in 
severalty,  pursuant  to  treaty,  are  exempt  from  State  taxation  whei*e 
they  have  been  deeded  under  act  of  Congress  to  purchasers  from  whom 
deferred  payments  are  due;  Stoneroad  v.  StoneixMid,  158  U.  S.  248,  39 
L.  Ed.  968,  15  Sup.  Ct.  825,  Ainsa  y.  United  States,  161  U.  S.  220,  40 
L.  Ed.  677,  16  Sup.  Ct.  548,  Gildersleeve  v.  New  Mexico  Min.  Co.,  161 
U.  S.  579,  40  L.  Ed.  814,  16  Sup.  Ct.  665,  United  States  v.  Sandoval, 
167  U.  S.  291,  42  L.  Ed.  172,  17  Sup.  Ct.  873,  and  Lockhart  v.  Wills,  9 
N.  M,  349,  54  Pac.  338,  treaty  of  Guadaloupe  Hidalgo  established  duty 
upon  government  to  patent  property  rights  possessed  at  date  thereof; 
United  States  v.  Coe,  155  U.  S.  84,  39  L.  Ed.  79,  15  Sup.  Ct.  18,  Con- 
gress  might  provide  for  judicial  determination  of  claimants  under  Mexi- 
can grants. 

Limited  in  Ainsa  v.  New  Mexico  etc.  R.  R.  Co.,  175  U.  S.  79,  36,  44 
L.  Ed.  80,  82,  20  Sup.  Ct.  29,  31,  since  1891,  Arizona  courts  have  juris- 
diction in  certain  cases. 

Courts  cannot  act  If  matter  pending  before  another  with  jurisdiction; 
e.  g.,  petition  for  lands  being  filed  with  surveyor-general,  case  is  before 
Congress. 

Approved  in  Santa  Rita  Land  etc.  Co.  v.  Mercer,  4  Ariz.  107,  33  Pac. 
945,  following  rule;  Ainsa  v.  New  Mexico  etc.  R.  R.  Co.,  4  Ariz.  238, 
36  Pac.  213,  territorial  court  cannot  recognize  unconfirmed  Mexican 
grant  as  to  which  no  proceedings  are  pending  before  Congress,  the 
surveyor-general,  nor  private  land  court,  as  against  pre-emptions  under 
Federal  laws;  Le  Fevre  v.  Amonson,  11  Idaho,  47,  81  Pac.  72,  State 
courts  have  no  jurisdiction  to  determine  character  of  public  lands  as 
mineral  or  nonmineral  while  adverse  claims  pending  before  Land  De- 
partment; Lockhart  v.  Leeds,  10  N.  M.  600,  63  Pac.  53,  holding  bill 
alleging  partnership  to  prospect  for  minerals  and  setting  up  fraud  in 
partner  in  not  having  location  recorded  so  that  defendants  could  locate 
cannot,  under  Comp.  Laws,  §  4010,  be  sustained  as  bill  to  quiet  title; 
Bockfinger  v.  Foster,  10  Okl.  502,  62  Pac.  803,  petition  showing  on  face 
that  town-site  trustees  have  not  conveyed  title  by  deed,  fails  to  state 
cause  of  action  for  resulting  trust;  Laramie  Nat.  Bank  v.  Steinhoff,  11 
Wyo.  308,  71  Pac.  994,  in  action  by  possessor  under  certificate  of  pur- 
chaser from  land  office,  court  can  determine  right  to  possession  but  not 
title  where  patent  not  issued;  Stoneroad  v.  Stoneroad,  158  U.  S.  252, 
39  L.  Ed.  970,  15  Sup.  Ct.  827,  and  Ainsa  v.  United  States,  161  U.  S. 
222,  40  L.  Ed.  678,  16  Sup.  Ct.  549,  absence  of  provision  for  judicial  re- 
view of  surveyor's  action  indicates  Congress'  intention  to  reserve  right; 
Maish  V.  Arizona,  164  U.  S.  607,  41  L.  Ed.  570,  17  Sup.  Ct.  197,  lan<J 
in  perfect  though  unconfirmed  Mexican  grant  may  be  taken  by  terri- 
tory ;  Rio  Arriba  Land  etc.  Co.  v.  United  States,  167  U.  S.  309, 42  L.  Ed. 
178,  17  Sup.  Ct.  879,  attempt  to  enforce  title  in  courts,  pending  pro- 
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^  P^^  before  Congress,  are  invalid;  Potter  v.  Randolph,  126  Cal.  460, 

^^V*  906,   State  courts   have  jurisdiction  of  action   to  quiet  title, 

^  '^A    '^^^^I'^i^^^^OQ  o^  contest  of  plaintiff's  title  before  Land  De- 

j\«  ^t,  but  will  delay  judgment. 

^Utibguished  in  Lockhart  v.  Johnson,  181  U.  S.  524,  45  L.  Ed.  984, 
21  Sup.  Ct.  668,  holding,  under  Private  Land  Claims  Act,  public  lands 
belonging  to  United  States,  though  within  claimed  limits  of  Mexican 
grant,  became  open  to  entry  and  sale. 

148  U.  S.  84-92,  37   Lw  Ed.  378,  IS    Sup.  Ct.  532,  UNITED    STATES  ▼. 
FLETCHES. 

President's  signature  is  unnecessary  to  his  action  on  court-martial  sen- 
tences, imder  Articles  of  War,  section  65. 

Approved  in  Ide  v.  United  States,  150  U.  S.  519,  37  L.  Ed.  1167,  14 
Sup.  Ct.  189,  following  rule ;  Bishop  v.  United  States,  197  U.  S.  342,  49 
L  Ed.  784,  25  Sup.  Ct.  440,  President's  confirmation  of  court-mart ial's 
sentence  sufficiently  appears  from  statement  to  that  effect  in  letter  from 
Secretary  of  Navy  notifying  accused  of  dismissal  and  President's  sic:ned 
approval  of  findings  of  court-martial  submitted  to  him  for  his  action; 
Kainbow  v.  Young,  161  Fed.  838,  88  C.  C.  A.  653,  action  of  Commis- 
sioner of  Indian  Affairs  held  to  have  been  authorized  by  Secretary  of 
the  Interior;  In  re  Brodie,  128  Fed.  668,  670,  63  C.  C.  A.  419,  applyiiis: 
rule  to  Army  Regulations,  par.  940,  relative  to  confinement  of  prisoners 
under  sentence  of  court-martial. 

Errors  by  court-martial  having  Jurisdiction  are  not  collaterally  assail- 
able. 

Approved  in  Swaim  v.  United  States,  165  U.  S.  562,  41  L.  Ed.  826,  17 
Sup.  Ct.  451,  and  In  re  Chapman,  166  U.  S.  671,  41  L.  Ed.  1159,  17  Sup. 
Ct.  681,  both  following  rule;  Carter  v.  McClaughry,  183  U.  S.  400,  46 
Ii.  Ed.  253,  22  Sup.  Ct.  195,  upholding  order  that. embezzlement  was  to 
prejuciice   of   good    order    and    military    discipline;    United    States    v. 
Praeger,  149  Fed.  485,  where  civilian  witness  refused  to  answer  ques- 
tions before  court-martial  because  answers  might  incriminate  him,  de- 
cision of  such  court  that  questions  were  proper  not  conclusive  on  civil 
eourts  of  question  whether  witness  was  in  contempt  in  refusing  to 
answer;  Ex  parte  Wolters,  64  Tex.  Cr.  327,  144  S.  W.  577,  arguendo. 

Review  of  proceeding  of  courts-martial  by  civil  courts.     Note,  17 
Ann.  Oas.  446. 

148  XT.  8.  92-107,  37  L.  Ed.  380,  13  Sup.  Ot.  486,  ST.  LOTHS  ▼.  WESTEBN 

mnoN  TEii.  CO. 

Bef nsal  to  direct  verdict  for  appellant  raises  reviewable  question  of  law, 
thoii£^  no  special  findings. 

Approved  in  United  States  Fidelity  etc.  Co.  v.  Board  of  Coinmrs.  of 
Woodson  County,  145  Fed.  151,  76  C.  C.  A.  114,  Paul  v.  Delaware  etc. 
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R.  Co.,  130  Fed.  954,  956,  and  Green  v.  Western  Union  Tel.  Co.,  118  Fed. 
1016,  64  C.  C.  A.  680,  all  reaffirming  rule ;  Philadelphia  Casualty  Co.  v. 
Fechheimer,  220  Fed.  409,  136  C.  C.  A.  25,  where  it  is  admitted  that 
findings  are  sustained  by  evidence,  they  will  be  treated  as  agreed  state- 
ment; Joline  V.  Metropolitan  Securities  Co.,  164  Fed.  651,  in  action  at 
law,  tried  without  jury  by  stipulation,  defeated  party  is  entitled  to 
special  findings  where  necessary  to  present  case  on  appeal;  Anderson  v. 
Messinger,  146  Fed.  930,  7  L.  R.  A.  (N.  S.)  1094,  77  C.  C.  A.  179,  where 
facts  are  agreed  on,  they  are  equivalent  of  facts  found  by  court ;  Walker 
V.  Windsor  Nat.  Bank,  56  Fed.  78,  5  C.  C.  A.  421,  objections  to  entire 
charge  part  of  which  was  correct,  cannot  be  considered;  Distilling  & 
Cattle  Feeding  Co.  v.  Gottsehalk  Co.,  66  Fed.  610,  13  C.  0.  A.  618, 
neither  correctness  of  general  finding  nor  refusal  to  make  special  find- 
ings is  reviewable  on  error;  Insurance  Co.  v.  International  Trust  Co., 
71  Fed.  92,  17  C.  C.  A.  616,  sufficiency  of  evidence  to  sustain  findings 
is  not  reviewable  on  appeal ;  Packer  v.  Whittier,  91  Fed.  513,  33  C.  C.  A. 
658,  agreed  statement  of  evidential  facts  cannot  supply  place  of  findings 
upon  ultimate  facts;  World's  Columbian  Exposition  Co.  v.  Republic, 
96  Fed.  689,  38  C.  C.  A.  483,  questions  of  sufficiency  of  evidence  to  sup- 
port finding  must  have  been  presented  by  request  for  definite  ruling 
thereon;  St.  Louis  v.  Western  Union  Tel.  Co.,  63  Fed.  69,  arguendo; 
dissenting  opinion  in  Searcy  Co.  v.  Thompson,  66  Fed.  99,  100,  101,  13 
C.  C.  A.  349,  majority  holding  refusal  to  make  certain  requested  con- 
clusions is  not  reviewable. 

Distinguished  in  Hall  v.  Western  Union  Tel.  Co.,  162  Fed.  658,  89 
C.  C.  A.  449,  general  finding  is  conclusive  if  there  is  any  evidence 
to  support  it,  though  defeated  party  made  motion  for  judgment;  Swen- 
sen  V.  Cunningham,  157  Fed.  753,  85  C.  C.  A.  146,  where  action  at  law 
was  tried  without  jury  and  general  finding  made,  previous  overruling  of 
motion  to  find  for  plaintiff  cannot  be  assigned  for  error;  Strecter  v. 
Sanitary  Dist.  of  Chicago,  133  Fed.  126, 127, 130,  66  C.  C.  A.  190,  in  case 
tried  to  court,  where  there  was  no  special  findings,  ruling  on  request 
for  holding  that  plaintiff  entitled  to  recover  amount  claimed  is  not  re- 
viewable. 

Fixed  cliarge  by  city  for  eacb  telegraph  pole  on  streets  is  rental,  not  a 
tax. 

Approved  in  Western  Union  Tel.  Co.  v.  New  Hope,  187  U.  S.  427, 
47  L.  Ed.  244,  23  Sup.  Ct.  205,  upholding  borough  license  fee  on  each 
pole  and  on  each  mile  of  wire  of  electric  light,  telegraph  and  telephone 
companies;  Mayor  etc.  of  Nashville  vt  Cumberland  Tel.  etc.  Co.,  145 
Fed.  610,  76  C.  C.  A.  297,  telephone  franchise  ordinance  imposing  stated 
annual  payment  for  each  tax  in  use,  in  lieu  of  all  other  taxes,  does 
not  grant  immunity  from  taxation  by  city  of  company's  property  as 
assessed  by  State  for  general  purposes ;  City  of  Toledo  v.  Western  Union 
Tel.  Co.,  107  Fed.  14,  52  L.  R.  A.  730,  46  C.  C.  A.  Ill,  holding  intersUte 


369    ST.  LOUIS  v.  WESTERN  UNION    TEL,  Ca    148  U.  S.  92-107 

telegi-aph  company,  which  accepted  provisions  of  Rev.  Stats.,  §§  5263- 
5268,  not  entitled  to  erect  and  maintain  lines  over  city  streets  without 
complying  with-  city  regulations  and  without  permit;  Williams  v.  City 
of  Talladega,  164  Ala.  641,  51  South.  332,  upholding  municipal  ordinance 
imposing  annual  tax  of  one  hundred  dollars  per  annum  for  privilege 
of  transmitting  intrastate  telegraph  messages;  Pensacola  v.  Southern 
Bell  Tel.  Co.,  49  Fla.  170,  37  South.  823,  declaration  alleging  city  adopted 
ordinance  providing  that  telephone  companies  using  streets  for  poles 
should  pay  two  dollars  annually  per  pole,  and  that  defendant  was  so  us- 
ing streets  but  refused  to  pay,  is  not  bad  for  failure  to  show  authority 
in  city  to  rent  streets ;  Postal  Tel.  etc.  Co.  v.  State  Roads  Commission, 
127  Md.  249,  253,  265,  96  AtL  441,  442,  443,  State  may  recover  compensa- 
tion for  use  of  bridge  by  telegraph  company;  Postal  Telegraph  Cable 
Co.  V.  City  of  Chicopee,  207  Mass.  348,  350,  82  L.  E.  A.  (N.  S.)  997,  93 
N.  E.  930,  city  may  require  telegraph  company  to  grant  free  use  of  its 
poles  for  city  wires;  Nebraska  Telephone  Co.  v.  City  of  Lincoln,  82  Neb. 
67,  28  L.  E.  A.  (N.  S.)  221,  117  N.  W.  287,  provision  for  annual  payment 
of  five  hundred  dollars  to  city,  in  f  ranehise  of  telephone  company,  is  not 
tax,  but  rental  charge  for  use  of  streets ;  Beaver  County  v.  Beaver  Valley 
Traction  Co.,  229  Pa.  569,  79  Atl.  162,  county  may  exact  rental  from 
trolley  company  for  privilege  of  using  county  bridges;  Lake  Rowland 
Elev.  Ry.  Co.  v.  Mayor  etc.  of  Baltimore,  77  Md.  386,  20  L.  E.  A.  185,  26 
Atl.  517,  city  may  repeal  ordinance  granting  right  to  lay  tracks  after 
laying  thereof. 

Distinguished  in  Baltimore  Trust  etc.  Co.  v.  Mayor  etc.  of  Baltimore, 
64  Fed.  160,  city  having,  by  ordinance,  authorized  laying  of  double 
tracks,  cannot  repeal  ordinance  and  order  removal  thereof;  Pacific  Gas 
&  Electric  Co.  v.  Roberts,  168  Cal.  427,  143  Pac.  702,  holding  void  tax 
upon  motor  vehicles  belonging  to  corporation  which  had  been  exempted 
from  taxes  other  than  percentage  of  its  gross  earnings;  City  Council  of 
Augusta  V.  Augusta  etc.  Ry.  Co.,  130  Ga.  817,  124  Am.  St  Eep.  197,  61 
S.  E.  993,  where  city  has  permitted  interstate  electric  railway  company 
to  use  its  streets,  it  cannot  impose  annual  tax  on  its  business ;  Point 
Bridge  Co.  v.  Pittsburgh  Rys.  Co.,  240  Pa.  113,  87  Atl.  617,  city  can- 
not exact  rental  for  use  of  bridge  from  street  railway  company  which  is 
usin^  both  streets  and  bridge  under  franchise. 

Imposition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  E^  A.  164. 

Police  regulation  of  electric  companies.     Note,  81  L.  E.  A.  808. 

Municipality  may  charge  rent  for  use  of  stores  for  telegraph  or  tele- 
phone poles,  becaufle  permanent  use. 

Approved  in  Home  Tel.  &  Tel.  Co.  v.  City  of  Los  Angeles,  155  Fed. 

571,    city   may   fix   telephone   rates,   though   previous   ordinance   fixed 

maximum  rates  for  such  service;  City  of  Memphis  v.  Postal  Tel.  etc. 

Co.,  145  Fed.  606,  76  C  C.  A.  292,  Tenn.  Act  1885,  p.  120,  permitting 
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telegraph  company  to  construct  line  over  streets  and  highways,  did  not 
give  franchise  to  maintain  lines  along  city  streets  witliout  rental  to  city ; 
Town  of  Nahant  v.  United  States,  136  Fed.  282,  69  L.  R.  A.  723,  70 
C.  C.  A.  641,  in  condemnation  proceedings  for  fortification  purposes, 
municipality  must  be  comi>ensated  for  structures  and  improvements 
such  as  water  or  sewer  pipes,  curbing,  etc. ;  Lancaster  v.  Briggs,  118  Mo. 
App.  574,  575,  96  S.  W.  315,  where  city  ordinance  granted  franchise  in 
consideration  of  payment  of  percentage  of  gross  receipts,  city  could 
collect  percentage  of  receipts  from  use  of  system  in  city  in  connection 
with  long  distance  line;  Plattsburg  v.  People's  Tel.  Co.,  88  Mo.  App.  313, 
holding  city  may  charge  telephone  company  for  use  of  its  streets; 
City  of  Mitchell  v.  Dakota  Central  Telephone  Co.,  25  S.  D.  416,  417,  127 
N.  W.  684,  upholding  charge  of  fixed  per  cent  of  earnings  for  use  of 
city  streets;  dissenting  opinion  in  Pabst  Brewing  Co.  v.  Crenshaw,  198 
U.  S.  37,  49  L.  Ed.  933,  25  Sup.  Ct.  552,  majority  upholding  Missouri 
statute  imposing  inspection  fee  on  beer;  Postal  Tel.  Cable  Co.  v.  Adams, 

71  Miss.  566,  42  Am.  St.  Rep.  482,  14  South.  39,  upholding  tax  of  cer- 
tain sum  per  mile  of  wire  operated  in  State,  in  lieu  of  other  taxes; 
Hodges  v.  Western  Union  Tel.  Co.,  72  Miss.  912,  29  L.  R.  A.  770,  18 
South.  84 ,  State  v.  St.  Louis,  145  Mo.  571,  42  L.  R.  A.  121,  46  S.  W.  986 , 
and  Newport  Illuminating  Co.  v.  Assessors,  19  R.  I.  640,  36  L.  R.  A.  269, 
36  Atl.  430,  all  arguendo. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co., 
195  U.  S.  566,  49  L.  Ed.  321,  25  Sup.  Ct.  133,  under  act  of  July  24, 1866, 
telegraph  company  cannot  subject  railroad  right  of  way  to  occupation 
for  its  lines  without  consent  of  railroad;  Bird  v.  Common  Council  of 
Detroit,  148  Mich.  101,  111  N.  W.  871,  city  is  not  authorized  to  lay 
tracks  in  streets  to  be  leased  by  private  street  railway  corporations. 

United  States  franchise  to  telegrapli  company  over  roads,  etc.,  is  sab- 
ordinate  to  private  and  State  property  rights. 

Approved  in  Western  Union  Tel.  Co.  v.  City  of  Richmond,  224  U.  S. 
169,  170,  56  L.  Ed.  716.  32  Sup.  Ct.  449  (affirming  178  Fed.  323),  city 
may  stipulate  for  use  of  poles  and  conduits;  Atlantic  &  Pacific  Tel.  Co. 
v.  Philadelphia,  190  U.  S.  163,  47  L.  Ed.  1000,  23  Sup.  Ct.  818,  holding 
telegraph  company,  though  engaged  in  interstate  commerce,  may  be 
compelled  to  pay  city  license  fee  on  poles  and  wires;  United  States  v. 
Boston  Elevated  Ry.  Co.,  176  Fed.  696,  where  city  granted  to  property 
owner  riglit  to  use  space  under  sidewalk,  fact  that  space  was  leased 
for  postofiice  purposes  would  not  prevent  city  from  granting  it  for  sub- 
way; Western  Union  Tel.  Co.  v.  Polhemus,  167  Fed.  234,  since  fee  is  in 
land  owners,  easement  of  highway  does  not  include  riglit  to  use  same 
for  telegraph  line;  Sunset  Tel.  &  Tel.  Co.  v.  City  of  Pomona,  164  Fed. 
570,  denying  to  telephone  company  right  to  occupy  streets  of  city  with- 
out letter's  consent;  Ganz  v.  Ohio  Postal  etc.  Cable  Co.,  140  Fed.  695, 

72  C.  C.  A.  186,  Rev.  Stats.,  §  5263,  giving  telegraph  companies  right  to 
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use  post  roads  docs  not  interfere  with  regulation  of  highways  by  coun- 
ties which  have  them  in  charge;  Memphis  v.  Postal  Tel.  etc.  Co.,  139 
Fed.  710y  under  Tenn.  Acts  1885,  p.  120,  granting  telegraph  companies 
right  to  use  of  roads  and  streets,  Memphis  ordinance  cannot  impose  pole 
rental  on  company  using  streets  for  lines;  City  of  Springfield  v.  Postal 
Telejrraph-Cable  Co.,  253  111.  353,  354,  97  N.  E.  674,  Upholding  ordinance 
imposing  rental  charge  of  one  dollar  per  year  from  each  telegraph  pole ; 
State  ex  rel.  Coleman  v.  Western  Union  Tel.  Co.,  75  Kan.  653,  90  Pac. 
315,  upholding  tax  upon  foreign  corporations  of  fixed  percentage  of 
capital  stock  for  privilege  of  doing  intrastate  business ;  Postal  Telegraph 
Cable  Co.  v.  City  of  Newport,  160  Ky.  247,  169  S.  W.  701,  upholding 
ordinance  imposing  license  fee  of  one  hundred  dollars  per  annum  upon 
telegraph  company ;  Missouri  v.  Murphy,  170  U.  S.  99,  42  L.  Ed.  964,  18 
Sup.  Ct.  513,  right  to  plant  electric  wires  is  subject  to  city  police  regula- 
tions; Hopkins  v.  United  States,  171  U.  S.  594,  43  L.  Ed.  296,  19  Sup. 
Ct.  46  (reversing  82  Fed.  540),  agreement  amongst  owners  of  facilities 
to  charge  not  less  than  minimum  rate  for  use  thereof  is  not  illegal: 
Richmond  v.  Southern  Bell  Tel.  Co.,  174  U.  S.  771,  48  L.  Ed.  1166, 
19  Sup.  Ct.  782  (affirming  85  Fed.  25,  28  C.  C.  A.  659,  modifying  78 
Fed.  861),  privileges  of  telegraph  and  telephone  companies  (Rev.  Stats., 
§  5263)  are  to  be  enjoyed  in  subordination  to  State  police  power;  Postal 
Tel.  Cable  Co.  v.  Adams,  71  Miss.  560,  42  Am.  St.  Rep.  477,  14  South. 
37,  arguendo. 

Distinoruished  in  Walla  Walla  v.  Walla  Walla  Water  Co.,  172  U.  S. 
17,  43  L.  Ed.  348,  19  Sup.  Ct.  84,  aid  of  police  power  cannot  be  invoked 
against  contract  innocuous  in  itself;  Haskell  v.  Cowhani,  187  Fed.  408, 
410,  109  C.  C.  A.  2.35,  and  Kansas  Natural  Gas  Co.  v.  Haskell,  172  Fed. 
567,  both  holding  that  State  cannot  prevent  construction  of  pipe-lines 
along  highways  for  exportation  of  oil;  Town  of  New  Decatur  v.  , 
American  Telephone  etc.  Co.,  176  Ala.  541,  Ann.  Oaa.  1915A,  875,  58 
South.  628,  holding  franchise  granted  to  telephone  company  to  be  irrev- 
ocable ;  Western  Union  Tel.  Co.  v.  Hopkins,  160  Cal.  115,  116  Pac.  561, 
statute  panting  telegraph  companies  right  to  construct  their  lines  along 
any  street  or  highway,  held  to  confer  franchise  on  such  companies  as  to 
lines  already  constructed ;  Carver  v.  State,  11  Ga.  App.  29,  74  S.  E.  559, 
county  could  not  compel  telegraph  company  to  remove  its  poles  from 
road. 

Taxation  of  corporate  franchises.     Note,  57  L.  R.  A.  56. 

Municipality  cannot  prevent  coimnon  and  temporary  use  of  streets,  but 
may  diarge  for  exelnaiTe  nse. 

Approved  in  Western  Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  120 
Fed.  366,  holding  telegraph  company,  which  under  contract  for  term 
has  maintained  its  lines  on  railroad's  right  of  way,  acquired  no  rights 
of  its  tenancy  which  would  support  condemnation  suit;  Missouri  etc. 
Electric  Co.  v.  Weber,  102  Mo.  App.  101,  76  S.  W.  737,  title  to  manholes. 
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leading  to  conduits,  legally  constructed  in  street  by  electric  company,  is 
in  company,  so  that  they  may  sue  for  tortious  injury  thereto ;  Postal  Tel. 
Cable  Co.  v.  Baltimore,  156  U.  S.  211,  39  L.  Ed,  401,  15  Sup.  Ct.  356 
j  (affirming  79  Md.  512,  24  L.  B.  A.  167,  29  Atl.  820),  upholding  tax  of  two 
dollars  per  telegraph  pole  for  privilege  of  erecting  same. 

City  cannot  impose  new  bnrdeiui  on  telegrapb  company  erecting  poles 
under  ordinance. 

Approved  in  Town  of  Essex  v.  New  England  Tel.  Co.,  239  U.  S.  320, 
60  L.  Ed.  306,  36  Sup.  Ct.  105  (affirming  206  Fed.  931),  city  which  has 
acquiesced  in  construction  of  telegraph  line  cannot  arbitrarily  withhold 
consent  to  relocation  of  poles ;  Grand  Trunk  Western  Ry.  Co.  v.  City  of 
South  Bend,  227  U.  S.  557,  44  L.  B.  A.  (N.  8.)  405,  57  L.  Ed.  641,  33 
Sup.  Ct.  303,  city  cannot  impair  trackage  rights  granted  to  railway  com- 
pany by  municipal  ordinance;  Mercantile  Trust  etc.  Co.  v.  Collins  Park 
etc.  R.  Co.,  99  Fed.  817,  holding  city  ordinance  granting  street  railroad 
franchise,  which  is  passed  under  authority  delegated  by  State,  is  law 
of  State  within  contract  clause  of  Constitution;  Hot  Springs  Elec.  Light 
Co.  V.  Hot  Springs,  70  Ark.  303,  67  S.  W.  762,  holding  where  electric 
light  company  obtained  franchise  to  erect  poles  in  streets  for  twenty 
years  and  entered  into  lighting  contract  with  city,  latter  cannot  require 
company  to  pay  rental  for  use  of  ground  occupied  by  poles;  Enid  City 
Ry.  Co.  V.  City  of  Enid,  43  Okl.  792,  144  Pac.  622,  where  franchise  to 
construct  street  railway  had  been  accepted,  city  could  not  thereafter 
require  company  to  pave  more  of  street  than  required  by  franchise; 
Texarkana  Gas.  etc.  Co.  v.  City  of  Texarkana,  58  Tex.  Civ.  113,  123 
S.  W.  215,  where  street  railway  franchise  required  company  to  furnish 
electric  lights  to  city  free  of  charge,  city  could  not  impose  additional 
charge  for  use  of  streets;  Hodges  v.  Western  Union  Tel.  Co.,  72  Miss. 
914,  29  L.  B.  A.  771,  18  South.  84,  law  permitting  complying  telegraph 
companies  to  use  streets  without  compensation  precludes  ordinance 
charging  rent ;  State  v.  St.  Louis,  145  Mo.  591,  42  L.  E.  A.  127,  46  S.  W. 
993,  issuing  mandamus  to  compel  city  to  pass  on  plans  for  completion  of 
subway. 

Distinguished  in  Mackay  Telegraph  &  Cable  Co.  v.  City  of  Texarkana, 
199  Fed.  348,  349,  refusing  to  grant  temporary  injunction  to  restrain 
enforcement  of  ordinance  compelling  telegraph  company  to  place  its 
wires  underground;  In  re  New  York  Electric  Lines  Co.,  201  N.  Y.  333, 
94  N.  E.  1060,  resolution  permitting  construction  of  underground  sys- 
tem of  electric  conductors  may  be  revoked  before  it  is  acted  upon. 

Impairment  of  ordinance  granting  privilege  as  impairment  of  con- 
tract obligation.    Note,  3  Ann.  Oas.  88. 

Privilege  of  using  streets  as  contract  within  provision  against  im- 
pairing obligation.     Note,  50  L.  B.  A.  147,  148,  149. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  E.  A.  55. 


373  VIRGINIA  y.  PAUL.  148  U.  S.  107-124 

Sapreme  Court  in  roversing  may  direct  JndgnMnt  on  flndlngB,  or  order 
new  trial  in  the  interest  of  Jnstlee. 

Approved  in  dissenting  opinion  in  Quinlan  v.  Green  County,  157  Fed. 
48,  19  L.  R.  A.  (N.  8.)  849,  84  C.  C.  A.  537,  majority,  on  reversal, 
directing  judgment  on  findings. 

MnnicliMlity's  charge  of  llye  doUare  per  p61e  rental  if  not  necessarily 
ezceealye. 

Approved  in  Western  Union  Tel.  Co.  v.  City  of  Richmond,  224  U.  S. 
172,  56  L.  Ed.  717,  32  Sup.  Ct.  449,  upholding  rental  charge  of  two  dol< 
lars  per  pole;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed. 
708,  upholding  State  statute  imposing  tax  of  one-half  cent  per  gallon 
on  illuminating  oils  to  defray  cost  of  inspection;  City  of  Memphis  v. 
Postal  Tel.  etc.  Co.,  164  Fed.  602,  603,  16  Ann.  Oas.  342,  91  C.  C.  A. 
135,  upholding  rental  charge  of  three  dollars  per  pole. 

Validity  of  ordinance  imposing  tax  on  telegraph  or  telephohe  com- 
pany for  use  of  streets  as  depending  on  amount  of  tax.  Note, 
16  Ann.  Oas.  344. 

License  fee  exacted  of  telegraph  and  telephone  companies  as  ex- 
cessive.   Note,  27  L.  B.  A.  (K.  8.)  633. 

Scope  and  e£fect  of  act  of  congress  of  July  24,  1866.  Note,  1  Ann. 
Oas.  533. 

Corporate  taxation  and  the  commerce  clause.  Note,  60  L.  B.  A. 
657,  682. 

Power  to  require  public  service  corporation  to  carry  municipal  wires 
on  poles.    Note,  32  L.  B.  A.  (N.  8.) -997. 

Right  of  State  to  forbid*  exportation  of  natural  resources.  Note,  35 
L.  B.  A.  (K.  8.)  1195,  1196,  1197. 

148  U.  &  107-124,  37  Ii.  Ed.  886,  13  Snp.  Ot.  536,  VIBOINIA  T.  PAUL. 

Crime  against  State  is  for  State  prosecution;  Federal  can  interfere  by 
ramoTal,  etc.,  only  to  maint>ain  Federal  snpremacy. 

Approved  in  People's  United  States  Bank  v.  Gk>odwin,  162  Fed.  945, 
refusing  to  remove  action  for  libel  against  assistant  attorney  general 
for  Postoffice  Department  based  upon  promulgation  of  fraud  order; 
In  re  Laing,  127  Fed.  216,  upholding  Federal  jurisdiction  to  issue  habeas 
corpus  where  Federal  officers  were  indicted  by  State  court  for  killing 
prisoner  they  were  seeking  to  arrest  at  command  of  marshal;  Shellcn- 
barger  v.  Fewd,  34  Okl.  83,  124  Pac.  619,  cause  cannot  be  removed 
simply  because  it  may  become  necessary  to  construe  Constitution  or 
laws  of  United  States ;  Rhodes  etc.  Mfg.  Co.  v.  New  Hampshire,  70  Fed. 
725|  refusing  to  enjoin  State  officials  from  commencing  action  under 
law  alleged  unconstitutional;  Virginia  v.  Fclts,  133  Fed.  96,  arguendo. 

Distinguished  in  In  re  lasigi,  79  Fed.  753,  exclusion  of  State  authority 
over  actions  against  foreign  consuls  does  not  apply  to  preliminary  pro- 
ceedings in  extradition. 
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Removal  of  criminal  causes  into  Federal  courts  from  State  or  other 
Federal  courts.    Note,  53  L.  R.  A.  578,  580. 

Bemoval  under  Revised  Statutes^  section  641,  occurs  only  upon  filing  of 
petition  in  State  court. 

Approved  in  Sparkman  v.  Supreme  Council  American  Legion  of 
Honor,  57  S.  C.  21,  35  S.  E.  392,  holding  in  order  to  remove  cause  on 
grounds  of  prejudice  or  local  influence,  defendant  must  obtain  order 
from  Federal  court  for  removal  and  file  it  in  State  court,  and  take  from 
it  a  transcript  and  file  it  in  Federal  court. 

Distinguished  in  Pennsylvania  Co.  v.  Bender,  148  U.  S.  259,  37  L.  Ed. 
442,  13  Sup.  Ct.  593,  no  Federal  question  arises  where  State  court 
denies  manifestly  defective  removal  of  petition  and  proceeds. 

Commitment  by  magistrate  for  grand  Jury's  action  is  not  commence- 
ment of  prosecution  wittiin  BoTlsed  Statutes,  section  643. 

Approved  in  Virginia  v.  Felts,  133  Fed.  87,  petition  for  removal  of 
criminal  prosecution  commenced  against  revenue  officer  need  not  be  filed 
till  after  indictment;  Katz  v.  Herschel  Mfg.  Co.,  150  Fed.  685,  Justice 
Court  suit  is  removable  where  diverse  citizenship  and  requisite  amount 
in  controversy  exists;  Post  v.  United  States,  161  U.  S.  587,  40  L.  Ed. 
817,  16  Sup.  Ct.  613,  criminal  proceedings  are  not  commenced  until 
formal  charge  is  made  by  indictment,  information  or  complaint ; 
Ex  parte  Buchanen,  20  Okl.  836,  1  Okl.  Cr.  140,  94  Pac.  945,  arguendo. 

Distinguished  in  Re  Strauss,  197  U.  S.  331,  332,  49  L.  Ed.  779,  25  Sup. 
Ct.  535,  one  against  whom  complaint  for  felony  filed  before  committing: 
magistrate  is  "charged"  with  crime  within  meaning  of  extradition  laws; 
Union  Pac.  R.  Co.  v.  Belek,  211  Fed.  707,  peace  officer  may  arrest  fugi- 
tive from  justice  without  warrant. 

Removal  under  Revised  Statutes,  section  641,  is  iirematare  if  before  in- 
dictment by  State  though  after  commitment. 

Approved  in  United  States  v.  Chennault,  230  Fed.  943,  •  indictment 
must  be  found  in  division  in  which  offense  was  committed. 

Distinguished  in  In  re  Strauss,  126  Fed.  330,  63  C.  C.  A.  99,  uphold- 
ing sufficiency  of  affidavit,  under  Ohio  statute,  to  sustain  extradition 
proceedings;  Virginia  v.  Bingham,  88  Fed.  564,  prosecution  before  jus- 
tice of  peace  for  unindictable  misdemeanor  is  removable  when  act  was 
done  under  auth'oritv  of  Federal  revenue  officer. 

Removal  of  criminal  prosecution  being  prematurely  had.  State  need  not 
proceed,  but  may  mandamus  to  compel  remand. 

Approved  in  In  re  Dennett,  215  Fed.  677,  131  C.  C.  A.  607,  granting 
mandamus  to  review  action  of  court  in  attempting  to  modify  prior 
decree  on  motion  made  after  term;  Re  Winn,  213  U.  S.  466,  467,  53 
L.  Ed.  877,  29  Sup.  Ct.  515,  granting;  mandamus  to  compel  Circuit  Court 
to  remand  where  it  was  evident  that  no  Federal  question  was  involved; 
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Hudson  v.  Parker,  156  U.  S.  289,  89  L.  Ed.  428,  15  Sup.  Ct.  455,  man- 
damus may  issue  to  compel  judge  to  admit  to  bail  in  compliance  with 
order  of  single  justice;  Grand  Trunk  Ry.  Co.  v.  Twitchell,  59  Fed.  730, 
8  C.  C.  A.  237,  court  should  remand  on  own  motion  where  several  peti> 
tions  fail  to  state  jurisdictional  essentials. 

Distinguished  in  Ex  parte  Harding,  219  U.  S.  373,  376,  377,  379,  37 
Ii.  R.  A.  (N.  8.)  392,  55  L.  Ed.  255,  256,  257,  258,  31  Sup.  Ct.  324,  refus- 
ing to  compel  Circuit  Court  to  remand  on  ground  that  it  had  wrongly 
decided  issue  as  to  citizenship  and  residence  of  one  of  parties ;  Ex  parte 
State  of  Nebraska,  209  U.  S.  442,  52  L,  Ed.  879,  28  Sup.  Ct.  581,  refus- 
ing to  compel  Circuit  Court  to  remand  where  in  opinion  of  that  court 
State  was  not  necessary  party  plaintiff;  Re  Pollitz,  206  U.  S.  332,  51 
Ii.  Ed.  1084,  207  Sup.  Ct.  729,  refusing  to  compel  Circuit  Court  to  re- 
mand where  in  opinion  of  that  court  case  presented  severable  contro- 
versy. 

Mandamus  ia  not  iiroper  way  to  rerlew  Federal  Judge*!  diacbarge  of 
State  prisoner  aa  liabeaa  corpiia. 

Approved  in  West  Virginia  v.  Laing,  133  Fed.  889,  66  C.  C.  A.  617, 
Circuit  Court  may  issue  to  bring  before  it  one  imprisoned  by  State  for 
act  done  pursuant  to  Federal  laws;  American  Constr.  Co.  v.  Jacksonville 
etc.  Ry.  Co.,  148  U.  S.  386,  87  L.  Ed.  492,  13  Sup.  Ct.  764,  mandamus 
does  not  lie  to  Circuit  Court  of  Appeals  to  review  or  to  Circuit  Court  to 
disregard  Circuit  Court  of  Appeals  decree  alleged  in  excess  of  appellate 
powers. 

When    mandamus    is    the   proper   remedy    against   public    officers. 
Note,  98  Am.  St.  Rep.  897. 

Superintending  control  and  supervisory  jurisdiction  over  inferior  or 
subordinate  tribunal.    Note,  51  L.  R.  A.  105. 

Mandamus  to  compel  removal  or  remand  of  case.    Note,  37  L.  R.  A. 
(N.  S.)  393. 

148  U.  S.  124-133,  37  L.  Ed.  392,  18  Sup.  Ct.  567,  UKITED  STATES  ▼.  POST. 

By  act  of  1888,  letter-carrlezB  were  entitled  to  extra  pay  for  hours  spent 
receiving  letters,  arranging,  etc. 

Approved  in  United  States  v.  Moses,  126  Fed.  63,  70  L.  R.  A.  281,  60 
C.  C.  A.  600,  holding  laborers  or  mechanics  working  overtime  for  gov- 
ernment not  entitled  to  extra  pay. 

Distinguished  in  Ex  parte  Martin,  157  Cal.  60,  106  Pac.  239,  eight- 
hour  law,  as  applied  to  mines,  held  not  to  include  time  when  men  are 
going  to  or  returning  from  work;  Gathemann  v.  City  of  Chicago,  263 
HI.  297,  104  N.  E.  1087,  holding  foreman  receiving  fixed  annual  salary 
not  entitled  to  overtime;  Coleman  v.  United  States,  81  Fed.  826,  and 
Timmonds  v.  XTnited  States,  84  Fed.  935,  28  C.  C.  A.  570,  Rev.  Stats. 
§3738,  providing  for  eight-hour  day  for  government  employees,  gives 
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no  right  to  extra  compensation  for  overtime;  United  States  v.  Langston, 
85  Fed.  615,  29  C.  C.  A.  379,  carrier  is  not  entitled  to  extra  pay  for 
short  intervals  between  trips  when  not  required  to  remain  at  office. 

Legislative  limitation  of  hours  of  labor.    Note,  65  L.  B.  A.  50. 

Miscellaneous.  Cited  in  State  v.  Deck,  108  Mo.  App.  296,  83  S.  W. 
315,  construing  word  "employed"  in  Rev.  Stats.,  1889,  §  2189,  prohibit- 
ing employment  of  minors  in  factories. 

148   U.  S.  134-137,  37    I..  Ed.  896,  13  Sup.  Ct.  570,  UKITEB  STATES  v. 
GATES. 

Statutory  limitation  of  hours  of  labor.    Note,  19  L.  B.  A.  143. 
Legislative  limitation  of  hours  of  labor.    Note,  65  L.  B.  A.  50. 

148  U.  S.  137-142,  37  L.  Ed.  397,  13  Sup.  Ot.  580,  BIEB  Y.  McOEHEE. 

Constitution  of  State  is  law  of  State  within  meaning  of  Federal  Con- 
stitutional proYiflion  forbidding  impairment  of  obligation  of  contracts. 

Distinguished  in  German  Ins.  Co.  v.  Commonwealth,  141  Ky.  611,  133 
S.  W.  795,  upholding  constitutional  provision  forbidding  corporation 
from  holding  real  estate  not  necessary  to  its  business  for  longer  period 
than  five  years. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  528. 

148  U.  a  142-148,  37  L.  Ed.  399,  13  Sup.  Ot.  576,  EOSENTHAI.  ▼.  COATES. 

Eemoval  must  be  sought  at  or  prior  to  first  term  when  trial  could  1>« 
had. 

Approved  in  Lantz  v.  Fretts,  173  Fed.  1009,  defendant  cannot  remove 
cause  after  determination  of  demurrer  by  State  court;  Daugherty  v. 
Sharp,  171  Fed.  470,  one  who  commences  suit  in  State  court  cannot  re- 
move cause  after  adverse  decision  by  State  Supreme  Court;  Pennsyl- 
vania Co.  V.  Leeman,  160  Ind.  22,  66  N.  £.  50,  holding  where  on  appeal 
from  order  denying  removal  it  appears  that  petition  for  removal  not 
made  until  after  amended  complaint  filed  after  answer,  and  original 
complaint  not  in  record,  it  is  presumed  that  complaints  are  not  so  differ- 
ent as  to  authorize  removal  at  such  time. 

Waiver  of  right  to  remove  cause  from  State  to  Federal  court.    Note, 
Ann.  Oas.  1913A,  1338. 

Removal  for  local  prejudice  is  only  proper  where  all  on  one  side  of  di- 
verse citizenship  from  the  other. 

Approved  in  Regis  v.  United  Drug  Co.,  180  Fed.  208,  suit  against  for- 
eign corporation  and  its  local  general  manager  held  not  to  present 
separable  controversy;  Holmes  v.  Southern  Ry.  Co.,  125  Fed.  302,  hold- 
ing, under  Judiciary  Act  of  1888,  §  2,  any  one  defendant  who  is  citizen 
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of  another  State,  though  joined  with  citizen  of  same  State  as  plaintiff, 
may  remove  for  local  prejudice,  though  no  separable  controversy  exists. 
Distinguished  in  Bonner  v.  Meikle,  77  Fed.  489,  under  act  of  1887-88, 
to  entitle  nonresident  defendant  to  remove,  codefendants  need  not  be 
citizens  of  other  States. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice  on 
local  influence  as  dependent  upon  citizenship  of  parties.  Note, 
4  Ann.  Oas.  456. 

Suit  between  assignee  and  creditors  dalming  lien  on  special  fond  is  not 
separable  by  one  claimant. 

Approved  in  Daugherty  v.  Sharp,  171  Fed.  469,  applying  rule  where 
court  gave  administrator  of  mortgagor  right  to  bring  suit  to  have  pro- 
ceeds applied  to  general  debts;  Palmer  v.  Inman,  122  Qa.  230,  50  S.  E. 
88,  in  petition  by  judgment  creditor  against  debtor  and  nonresident  lien 
creditor  of  debtor  to  subject  encumbered  property  to  pa3rment  of  judg- 
ment, prayer  for  incidental  relief  against  nonresident  does  not  make 
separable  controversy;  Thurber  v.  Miller,  67  Fed.  374,  14  C.  C.  A.  432, 
and  In  re  The  Jamecke  Ditch,  69  Fed.  169,  separate  defenses  do  not 
make  controversy  separable. 

Removal  of  cause  because  of  separable  controversy.  Note,  5 
L.  B.  A.  (K.  S.)  81. 

148  U.  8.  148-156,  37  I..  Ed.  401,  13  Snp.  Ot.  664,  INDIANA  T.  UNITED 
STATES. 

By  act  admitting  Indiana,  Congress  could  spend  its  portion  of  land  pro- 
ceeds on  any  part  of  road. 

Approved  in  Wilson  v.  Shaw,  204  U.  S.  36,  51  L.  Ed.  357,  27  Sup.  Ct. 
233,  Congress  had  power  to  construct  Panama  Canal;  Haeussler  v.  City 
of  St.  Louis,  205  Mo.  686,  103  S.  W.  1042,  holding  city  had  power  to 
build  bridge  across  Mississippi;  Luxton  v.  North  River  Bridge  Co.,  153 
U.  S.  529,  38  li.  Ed.  810,  14  Sup.  Ct.  892,  arguendo. 

148  H.  S.  157-162,  37  !■.  Ed.  404,  13  Sup.  Ot.  572,  IN  BE  SCHNEIDER. 

Not  cited. 

148  XT.  8.  162-166,  37  I..  Ed.  406,  13  Sup.  Ct.  572,  IN  RE  SCHNEIDER. 

Habeas  corpus  or  certiorari  is  not  proper  way  to  review  oyerruling  of 
cliallenges  for  cause  after  peremptory  exhausted. 

Approved  in  Harlan  v.  McGourin,  218  U.  S.  445,  121  Ann.  Oas.  849,  54 
Jm,  £d.  1104,  31  Sup.  Ct.  44,  refusing  to  review  on  habeas  corpus  judg- 
ment affirmed  by  Circuit  Court  of  Appeals;  Ex  parte  Powers,  129  Fed. 
991,  habeas  corpus  cannot  review  errors  in  State  judgment  of  convic- 
tion; Degge  V.  Hitchcock,  35  App.  D.  C.  226,  refusing  to  review  on  cer- 
tiorari action  of  Postmaster-general  in  issuing  fraud  order;  Bradshaw 
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V.  Eamshaw,  11  App.  D.  C.  500,  refusing  to  review  on  certiorari  action 
of  justice  of  the  peace  in  impaneling  jury  before  issue  joined;  In  re 
Chapman,  156  U.  S.  215,  89  L.  Ed.  402,  15  Sup.  Ct.  332,  and  In  re  Belt, 
159  U.  S.  97,  40  L.  Ed.  89,  15  Sup.  Ct.  987,  habeas  corpus  cannot  take 
place  of  writ  of  error;  Gonzales  v.  Cunningham,  164  U.  S.  621,  41  L.  Ed. 
575,  17  Sup.  Ct.  185,  doctrine  that  habeas  corpus  cannot  be  employed  as 
error  applies  to  appeals  from  courts  below  on  habeas  corpus  proceed- 
ings ;  In  re  Eckart,  166  U.  S.  484,  41  L.  Ed.  1087,  17  Sup.  Ct.  639,  con- 
viction of  murder  in  the  first  degree,  without  finding  as  to  which  degree 
defendant  was  guilty  of,  not  reviewable  on  habeas  corpus. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  189. 

Habeas  coipus  to   review   errors   or  irregularities  in  proceedings. 
Note,  11  Ann.  Gas.  1051. 

148   U.  S.  167-172,  37    L.  Ed.  408,  13    Sup,  Ot.  556,  ROOET  ▼.  UNITED 
STATES. 

Nayy  officer's  retirement  can  only  take  place  once,  and  in  prescribed 
manner. 

Approved  in  United  States  v.  Alger,  151  U.  S.  364,  38  L.  Ed.  193,  14 
Sup.  Ct.  346,  ofRcer  resigning  day  before  appointment  to  higher  grade  is 
entitled  only  to  pay  of  lower. 

148  U.  S.  172-185,  37  L.  Ed.  410,  13  Sup.  Ct.  508,  MAEX  ▼.  HANTHOBN. 

Tax  sale  must  be  substantially  as  law  directs.    Provisions  for  owner's 
protection  mnst  be  well  observed. 

Approved  in  Bursey  v.  Lyon,  32  App.  D.  C.  240,  and  Kann  v.  King, 
25  App.  D.  C.  184,  both  holding  tax  sale  void  because  property  assessed 
in  name  of  person  not  owner;  Eaton  v.  Bennett,  10  N.  D.  349,  87  N.  W. 
189,  holding  no  valid  tax  can  be  extended  against  property  where  return 
of  assessment  has  not  annexed  thereto  affidavit  required  by  Comp.  Laws 
1887,  §  1551 ;  Aycrs  v.  Lund,  49  Or.  308,  124  Am.  St.  Rep.  1046,  89  Pac. 
808,  tax  deed  held  void  because  there  was  no  return  showing  advertised 
ment  of  property  and  its  sale;  Eastman. v.  Qurrey,  15  Utah,  419,  49  Pac. 
312,  purchaser  at  tax  sale  must  rely  alone  upon  letter  of  his  bond ; 
Castillo  V.  McConnico,  168  U.  S.  684,  42  L.  Ed.  626,  18  Sup.  Ct.  234, 
arguendo. 

Distinguished  in  Straus  v.  Foxworth,  16  N,  M.  451,  117  Pac.  833,  tax 
sale  of  property  without  judgment  for  delinquent  taxes  cannot  be  in- 
validated for  mere  in'egularities ;  Monroe  v.  Donovan,  31  N.  D.  234,  153 
N.  W.  463,  tax  deed  held  valid,  though  notice  of  expiration  of  time  for 
redemption  stated  time  and  amount  required  for  redemption  incorrectly. 

Time  for  attack  on  tax  sale  under  proceedings  void  for  jurisdictional 
defects,  under  which  no  possession  taken.  Note,  8  L.  B.  A. 
(N.  8.)  157,  158. 
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Holder  of  tax  deed  has  burden  of  proving  law  complied  with,  unless 
otherwise  provided. 

Approved  in  Collier  v.  Goessling:,  160  Fed.  608,  87  C.  C.  A.  506,  tax 
sale  held  void  for  informality  in  list  of  lands  sold;  Ayers  v.  Lund,  49 
Or.  307,  124  Am.  St.  Rep.  1046,  89  Pac.  808,  statute  making  tax  deed 
prima  facie  evidence  of  compliance  with  law  held  not  to  apply  to  pur- 
chase hy  county ;  Olsen  v.  Bagley,  10  Utah,  495,  37  Pac.  740,  title  to  be 
acquired  under  statutes  authorizing  sale  for  taxes  is  stricti  juris;  East- 
man v.  Gurrey,  15  Utah,  418,  49  Pac.  312,  holder  of  tax  deed  must  prove 
its  regularity. 

Bnles  of  evidence  may  be  changed  and  applied  to  existing  actions  and 
contracts. 

Approved  in  Reitler  v.  Harris,  223  U.  S.  442,  56  L.  Ed.  500.  32  Sup. 
Ct.  248,  upholding  statute  making  record  of  forfeiture  of  school  land 
for  nonpayment  of  purchase  price  prima  facie  evidence  of  compliance 
with  law;  State  ex.  rel.  Robertson  v.  Lane,  126  Minn.  83,  Ann.  Cas. 
1915D,  649,  147  N.  W.  953,  legislature  may  provide  that  general  reputa- 
tion is  evidence  of  character  of  house;  Columbia  Valley  Trust  Co.  v. 
Smith,  56  Or.  10,  107  Pac.  466,  upholding  statute  making  articles  of  in- 
corporation prima  facie  evidence  of  corporate  existence;  State  v.  King, 
64  W.  Va.  593,  595,  63  S.  E.  488,  489,  upholding  statute  making  copy  of 
conveyance  under  court  sale  prima  facie  evidence. 

Distinguished  in  Jaihes  v.  Oakland  Traction  Company,  10  Cal.  App. 
793,  103  Pac.  1086,  repeal  of  statute  regulating  speed  of  street-cars  does 
not  affect  cause  of  action  for  personal  injuries  already  accrued. 

Tax  deed  cannot  be  made  concluive  on  Jurisdictional  facts;  party  can 
show  want  of  notice  or  void  assessment. 

Approved  in  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236  U.  S.  430,  Ann.  Oas. 
1916B,  691, 59  L.  Ed.  657,  36  Sup.  Ct.  328,  upholding  statute  making  find- 
ings and  order  of  Interstate  Commerce  Commission  prima  facie  evidence 
of  damage  sustained  by  shipper;  King  v.  West  Virginia,  216  U.  S.  101,  54 
L.  Ed.  401,  30  Sup.  Ct.  225,  tax  deed  is  prima  facie  evidence  of  title  in 
grantee;  Soper  v.  Lawrence  Bros.  Co.,  201  U.  S.  370,  50  L.  Ed.  792,  26  Sup. 
Ct.  473,  upholding  Me.  Pub.  Laws  1895,  c.  162,  relating  to  adverse  posses- 
sion of  wild  lands;  Turpin  v.  Lemon,  187  U.  S.  59,  47  L.  Ed.  74,  23  Sup. 
Ct.  23,  upholding  W.  Va.  Acts  1882,  c.  130,  relative  to  sale  of  land  for 
unpaid  taxes;  Goodlett  v.  Goodman  Coal  etc.  Co.,  192  Fed.  778,  113 
C.  C.  A.  61,  certified  copy  of  duly  registered  deed  is  evidence  of  its 
date  of  delivery ;  Warden  v.  Broome,  9  Cal.  App.  176,  98  Pac.  254,  deed 
to  State  cannot  be  conclusive  evidence  of  correctness  of  delinquent  tax 
list;  Carey  v.  Cagney,  109  La.  83,  33  South.  91,  holding  where  original 
owner  remains  in  actual  corporeal  possessi-  n  of  property,  holder  of  tax 
title  under  invalid  sale  does  not  get  prescriptive  title  by  limitation; 
Denver  v.  Comwell,  10  N.  D.  130,  86  N.  W.  231,  holding  tax  sale  void 
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for  failure  to  give  proper  notice  of  sale  as  required  by  Rev.  Codes, 
.  §  1255 ;  Sheets  v.  Paine,  10  N.  D.  106,  86  N.  W.  119,  holding  assessment 
void  for  defective  description  of  land;  Taylor  v.  Anderson,  40  Okl.  323, 
51  L.  B.  A.  (K.  8.)  731,  137  Pao.  1186,  upholding  statute  providing  for 
reweighing  of  cotton  in  cotton-yards  and  making  findings  of  weigher 
conclusive;  Wilson  v.  Wood,  10  Okl.  284,  61  Pac.  1046,  tax  certificate 
and  valid  assignment  thereof,  where  assignee  claims  title  under  tax  deed, 
are  essential  to  validity  of  deed;  Tax  Title  Cases,  105  Tenn.  253,  50 
S.  W.  261,  holding  without  due  certification  of  list  of  lands  struck  off  to 
State  treasurer  at  tax  sales  no  title  passes ;  Clarke  v.  Mead,  102  Cal.  519, 
36  Pac.  863,  legislature  may  make  tax  deed  prima  facie  evidence  of  pro- 
ceedings requisite  to  validity;  Bennett  v.  Davis,  90  Me.  107,  37  Atl.  866, 
act  requiring  owner  of  land  sold  for  taxes  to  deposit  amount  thereof 
with  costs,  before  contesting  validity  of  sale,  is  void;  Baumgardner  v. 
Fowler,  82  Md.  639,  34  Atl.  538,  aet  making  order  of  ratification  of  tax 
s^le  conclusive  evidence  of  regularity  of  treasurer's  proceedings  is  void ; 
dissenting  opinion  in  Nind  v.  Myers,  15  N.  D.  430,  8  L.  B.  A.  (N.  S.) 
157,  109  N.  W.  348,  majority  upholding  statute  requiring  persons  claim- 
ing tax  sales  to  be  invalid  to  bring  suit  within  specified  time. 

Distinguished  in  Lansburgh  v.  McCormick,  224  Fed.  879,  140  C.  C.  A. 
296,  upholding  statute  providing  that  tax  deed  shall  be  valid  unless 
error  in  proceedings  was  prejudicial;  Nind  v.  Myers,  15  N.  D.  410, 
8  L.  R.  A.  (N.  S.)  157,  109  N.  W.  339,  upholding  statute  requiring 
persons  claiming  tax  sales  to  be  invalid  to  bring  suit  within  specified 
time;  Henderson  v.  EUerman,  47  La.  Ann.  311,  16  South.  823,  where  tax 
sale  was  grounded  on  provision  of  State  Constitution. 

Validity  of  statutes   making  certain   facts  prima  facie   evidence. 
Note,  6  Ann.  Gas.  746. 

Tax  sale  In  Oregon  requires  notice  wlfh  name  of  owner  as  well  as  de- 
scription of  property. 

Approved  in  Olsen  v.  Bagley,  10  Utah,  494,  37  Pac.  740,  sale  of  land 
assessed  as  '*W.*s  80  acres,  on  N.  W.  ^  of  section  23,"  is  void  for 
uncertainty  of  reference. 

Distinguished  in  State  Finance  Co.  v.  Mather,  15  N.  D.  392,  11  Ann. 
Oas.  1112,  109  N.  W.  353,  assessor's  affidavit  to  assessment-roll  held  not 
essential  to  valid  tax  sale. 

Ida  J.  Hawthorn  for  Ida  J.  Hantbom  la  not  within  role  of  Idem  sonans. 

Approved  in  Ropes  v.  Minshew,  51  Fla.  303,  41  South.  539,  where 
property  is  assessed  to  **  Valentine  Dollar,  Assignee,"  and  sold  as  prop- 
erty of  ** Valentine  Dallen  Association,"  tax  deed  is  void;  Hodgkin  v. 
Boswell,  63  Or.  591,  127  Pac.  986,  ''Hodgkin"  and  **Hodgkins"  are  not 
idem  sonans  in  assessment  of  property;  Meyer  v.  Kuhn,  65  Fed.  713, 
13  C.  C.  A.  298,  publication  of  summons  to  Sarah  E.  Meyers  is*  not 
notice  to  Elizabeth  Meyer. 
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Distinguished  in  Green  v.  Meyers,  98  Mo.  App.  443,  72  S.  W.  129,  hold- 
ing judgment  abstracted  against  ''£.  6."  is  sufficient  notice  of  the  full 
Christian  name  ''Eleanor  G." 

148  U.  S.  18e-196,  S7  Zi.  Ed.  416,  13  819.  Ot  629,  UHITBD  STATES  Y.  AI*- 


mtarmption  of  neceasary  nse  of  piopeitf  is  a  taking;  aUter  as  to  ro- 
mote  injnxj  tlioreto. 

Approved  in  Lowndes  v.  United  States,  105  Fed.  839,  holding  govern- 
ment diverting  stream  in  improvement  of  navigation  must  compensate 
riparian  owners  who  for  over  one  hundred  years  have  used  waters  to 
flood  rice  plantation;  Dana  v.  Rock  Creek  Ry.  Co.,  7  App.  D.  C.  496, 
497,  railroad  company  held  Hable  for  injury  to  abutting  property  caused 
by  lowering  of  street  grade. 

By  act  of  1882,  gOTemment  if  liable  for  damagea  for  destroying  well 
by  its  adjacent  canaL 

Approved  in  Hittinger  Fruit  Co.  v.  City  of  Cambridge  218  Mass.  224, 
105  N.  E.  870,  city  acquiring  land  for  reservoir  has  no  right,  as  against 
riparian  proprietors,  to  diminish  flow  of  stream  originating  in  land; 
United  States  v.  Truesdell,  148  U.  S.  196,  87  L.  Ed.  419,  13  Sup.  Ct.  533, 
ease  on  all-fours ;  dissenting  opinion  in  Belknap  v.  Schild,  161  U.  S.  27, 
40  L.  Ed.  605, 16  Sup.  Ct.  449,  and  Town  of  Nahant  v.  United  States,  136 
Fed.  285,  69  L.  R.  A.  723,  70  C.  C.  A.  both  aiguendo. 

Distinguished  in  Johnson  v.  City  of  St.  Louis,  172  Fed.  34, 18  Ann.  Oas. 
949,  96  C.  C.  A.  617,  denying  recovery  where  laying  of  sewer  caused 
neighboring  building  to  erack  and  settle;  New  York  Continental  Jewell 
Filtration  Co.  v.  Jones,  37  App.  D.  C.  517,  37  L.  R.  A.  (N.  S.)  193,  deny- 
ing recovery  where  excavation  for  railroad  tunnel  in  adjacent  street 
caused  walls  of  house  to  crack. 

Elements  of  damages  allowable  in  proceedings  in  the  exercise  of 
the  power  of  eminent  domain.    Note,  85  Am.  St.  Rep.  303. 

Aennisition  of  water  supply  by  eminent  domain.    Note,  58  L.  R.  A. 
256. 

148  IT.  S.  196,  37  L.  Ed.  419,  13  Sup.  Ct.  580,  UNITED  STATES  ▼.  TBXTES- 


By  act  of  1882,  gOTemment  liable  for  damages,  for  destroying  well  by 
Ita  adjacent  canal. 

Approved  in  Dana  v.  Rock  Creek  Ry.  Co.,  7  App.  D.  C.  496,  railroad 
company  held  liable  for  injurv  to  abutting  property  caused  by  lowering 
of  street  grade;  Town  of  Nahant  v.  United  States,  136  Fed.  285,  69 
Ifc  B-  'A.  723,  70  C.  C.  A.  641,  arguendo. 

Acquisition  of  water  supply  by  eminent  domain.     Note,  58  L.  E.  A. 
S57. 
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148  U.  S.  107-214,  37  !■.  Ed.  419,  13  Sup.  Ot.  642,  PETTIBQNE  ▼.  UNITED 
STATES. 

By  Revised  Statutes,  sections  5399  and  6440,  confederacy  to  commit  is 
gist  of  crime;  overt  acts  necessary. 

Approved  in  United  States  v.  Biggs,  157  Fed.  272,  formation  of  con- 
spiracy, and  not  overt  acts,  constitutes  offense ;  Stearns  v.  United  States, 
152  Fed.  904,  82  C.  C.  A.  48,  quaere,  whether  means  of  effecting  object 
of  conspiracy  must  be  set  forth;  United  States  v.  Cassidy,  67  Fed. 
702,  charging  jury  as  to  conspiracy  to  interfere  with  mails;  dissenting 
opinion  in  Hyde  v.  United  States,  225  U.  S.  388,  Ann.  Oas.  1914A,  614, 
56  L.  Ed.  1134,  32  Sup.  Ct.  793,  majority  holding  overt  act  essential 
element  of  conspiracy ;  dissenting  opinion  in  Greene  v.  United  States,  154 
Fed.  420,  85  C.  C.  A.  251,  majority  holding  that  persons  extradited  for 
"participation  in  fraud  by  an  agent  or  trustee"  might  be  tried  for  con- 
spiracy ;  Re  Gompers,  40  App.  D.  C.  326,  arguendo. 

Distinguished  in  Hyde  v.  United  States,  225  U.  S.  357,  358,  Ann.  Cas. 
1914A,  614,  56  L.  Ed.  1122,  1123,  32  Sup.  Ct.  793,  overt  act  held  essential 
element  of  conspiracy. 

Indictment  mast  state  all  facts  comprising  offense;  omitted  element  can- 
not be  inferred. 

Approved  in  United  States  v.  Greene,  100  Fed.  947,  and  Tyner  v. 
United  States,  23  App.  D.  C.  353,  both  reaffirming  rule;  Ryan  v.  United 
States,  216  Fed.  34,  132  C.  C.  A.  257,  sustaining  indictment  for  con- 
spiracy to  transport  explosives  in  pr.ssenger-cars ;  United  States  v. 
Kline,  201  Fed.  958,  sustaining  indictment  for  mailine:  letter  as  to  abor- 
tion ;  Naftzger  v.  United  States,  200  Fed.  502,  118  C,  C.  A.  598,  indict- 
ment for  receiving  stolen  postage  stamps  held  insufficient  for  failure  to 
dcsciibe  stamps  and  to  state  time  and  postoffice  from  which  stolen; 
Floren  v.  United  States,  186  Fed.  964,  108  C.  C.  A.  577,  indictment  for 
mailing  letter,  advertising  articles  intended  to  prevent  conception,  must  set 
forth  letter ;  United  States  v.  Atlanta  Journal  Co.,  185  Fed.  663,  indictment 
for  conspiracy  to  procure  second-class  postal  rate  must  bring  publication 
within  classes  denied  such  rate ;  Mays  v.  United  States,  179  Fed.  611,  103 
C.  C.  A.  168,  sustaining  indictment  for  conspiracy  to  defraud  United  States 
of  public  land;  Ware-Kramer  Tobacco  Co.  v.  American  Tobacco  Co.,  178 
Fed.  122,  applying  rule  on  motion  to  strike  redundant*  matter  from  com- 
plaint ;  United  States  v.  Green,  136  Fed.  656, 658,  upholding  indictment  for 
conspiracy  to  defraud  government  by  agreement  with  officer  to  pay  him 
commission  on  price  of  certain  articles  bought  by  government  by  pro- 
curement of  officer ;  Wong  Din  v.  United  States,  135  Fed.  705,  68  C.  C.  A. 
340,  upholding  for  conspiracy  with  unknown  persons  to  unlawfully  land 
Chinese  by  bribing  deputy  in  charge  of  Chinese  sentenced  to  deporta- 
tion; Dalton  V.  United  States,  127  Fed.  546,  62  C.  C.  A.  238,  applying 
rule  to  indictment  under  Rev.  Stats.,  §  5480,  for  using  mails  to  defraud ; 
McKenna  v.  United  States,  127  Fed.  91,  62  C.  C.  A.  88,  holding  void  in- 
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dictment,  under  Rev.  Stats.,  §  550r.,  punishing  conspiracy  to  intimidate 
any  citizen  in  free  exercise  of  constitutional  rights  or  privileges,  which 
fails  to  state  what  particular  risjht  or  privilege  is  meant ;  United  States 
V.  McLeod,  119  Fed.  419,  holding  assault  on  United  States  commissioner 
who  some  months  prior  thereto  had  held  defendant  to  answer  in  crim> 
inal  ease  is  not  within  Rev.  Stats.,  §5399;  Kitselman  v.  Kokomo  Fence 
Mach.  Co.,  108  Fed.  642,  47  C.  C.  A.  538,  applying  rule  to  indictment, 
under  Rev.  Stats.,  §  5480,  for  using  mails  to  defraud ;  Salla  v.  United 
States,  104  Fed.  545,  546,  44  C.  C.  A.  26,  holding  insufficient,  under 
Rev.  Stats.,   §  3995,  indictment  charging  defendants   with   conspiring 
''to  unlawfully,  willfully  and  knowingly"  delay  and  obstruct  passage 
of  railway  car,  which  said  car  was  then  and  there  carrying  and  trans- 
porting mails  of  United  States;  Geist  v.  United  States,  26  App.  D.  C. 
600,  that  indictment  was  not  couched  in  more  definite  terms  held  not 
prejudicial;  Banks  v.  State,  157  Ind.  197,  60  N.  £.  1089,  holding  informa- 
tion for  attempting  to  bribe  one  who  had  previously  been  designated  as 
an  election  officer  must  show  by  whom  alleged  officer  was  designated 
for  appointment;  State  v.  Van  Pelt,  136  N.  C.  640,  68  L.  B.  A.  760, 
49  S.  E.  180,  holding  insufficient  indictment  against  carpenters  for  con- 
spiracy to  injure  prosecutor  in  business  by  boycott  for  employing  non- 
union men;  Rich  v.  United  States,  1  Okl.  361,  33  Pac.  806,  holding  in- 
suflScient,  under  Rev.  Stats.  U.  S.,  §  5396,  indictment  for  perjury,  which 
does  not  allege  facts  showing  land  office  receiver  had  jurisdiction  over 
contest  in  which  false  swearing  took  place;  Evans  v.  United  States, 
153  U.  8.  587,  38  L.  EcL  832,  14  Sup.  Ct.  936,  reaffirming  rule;  United 
States  V.  Kessel,  62  Fed.  60,  indictment  for  transmitting  false  certificate 
must  allege  transmission  in  support  of  particular  claim;  United  States 
V.  Taffe,  86  Fed.  115,  insufficiency  of  indictment  failing  to  describe  of* 
fense  intended  by  conspiracy  cannot  be  aided  by  averments  of  acts 
done  in  furtherance  of  object;  Peters  v.  United  States,  94  Fed.  131,  36 
C.  C.  A.   105,  whether  indictment   contains   every   element   of   crime 
ebarged  in  test  of  sufficiency;  United  States  v.  Tubbs,  94  Fed.  358, 
indictment  for  mailing?  letter,  informing  as  to  procurement  of  article 
to  procure  abortion,  must  set  out  letter;  dissenting  opinion  in  Houston 
V.  United  States,  217  Fed.  860,  133  C.  C.  A.  562,  majority  holding  in- 
dictment for  conspiracy  sufficient  though  it  did  not  allege  manner  in 
which  overt  act  tended  to  effect  purpose;  dissenting  opinion  in  May  v. 
United  States,  199  Fed.  52,  117  C.  C.  A.  420,  majority  holding  that  in- 
dictment for  attempting  to  defraul  United  States  of  tax  on  oleomargarine 
need  not  allege  that  substance  actually  became  subject  to  tax;  dissent- 
ing opinion  in  Harper  v.  United  States,  170  Fed.  395,  95  C.  C.  A.  555, 
majority  holding  that  indictment  charging  cashier  of  national  bank  with 
making  false  entry  in  report  need  not  describe  report  with  technical 
BCeuT&cy;  dissenting  opinion  in  Morris  v.  United  States,  161  Fed.  684, 
88  C.  C.  A.  532,  majority  holding  that  charges  under  different  provisions 


148  U.  S.  197-214       NOTES  ON  U.  S.  REPORTS,  384 

o^  Oleomargarine  Act  may  be  brought  in  same  indictment;  dissenting 
opinion  in  Rieger  v.  United  States,  107  Fed.  934,  47  C.  C.  A.  61,  majority 
holding  indictment  for  willful  misappropriation  of  funds  of  national 
bank,  under  Rev.  Stats.,  §  5209,  alleged  to  have  been  committed  by 
discounting  notes,  sustained  by  proof  that  defendant  bank  president, 
without  knowledge  of  directors,  discounted  note  which  he  knew  to  be 
worthless,  and  credited  proceeds  to  maker. 

Distinguished  in  Steigman  v.  United  States,  220  Fed.  65, 135  C.  C.  A. 
631,  in  indictment  for  conspiracy  to  conceal  property  from  trustee  in 
bankruptcy,  it  is  not  necessary  to  allege  appointment  of  trustee ;  Harper 
v.  United  States,  170  Fed.  388,  95  C.  C.  A.  556,  indictment  charging 
cashier  of  national  bank  with  making  false  entry  in  report  need  not  de- 
scribe report  with  technical  accuracy;  Armour  Packing  Co.  v.  United 
States,  153  Fed.  17,  14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  it  is  not 
necessary  to  allege  particular  device  by  which  rebate  was  obtained 
in  violation  of  Elkins  Act;  United  States  v.  Greene,  115  Fed.  353,  hold- 
ing indictment  for  conspiracy  to  defraud  government  by  presentation 
of  fraudulent  claims  need  not  specify  particulars  in  which  such  claims 
were  fraudulent. 

Oommon-law  definition  of  terma  found  in  Federal  laws  may  be  used  by 
Federal  courts. 

Approved  in  United  States  v.  Biggs,  157  Fed.  267,  and  United  States 
V.  Keitel,  157  Fed.  402,  both  as  to  meaning  of  term  ''defraud";  United 
States  V.  Mac  Andrews  &  Forbes  Co.,  149  Fed.  881,  upholding  indictment 
for  engaging  in  combination  and  for  conspiracy  in  restraint  of  inter- 
state commerce;  United  States  v.  Green,  136  Fed.  654,  upholding  in- 
dictment for  conspiracy  to  defraud  United  States  by  agreement  with 
government  officer  to  pay  him  commission  on  price  of  certain  articles 
bought  by  government  by  procurement  of  officer;  United  States  v.  Grun- 
berg,  131  Fed.  138,  upholding  indictment  for  conspiracy  to  defraud 
government  of  sums  to  become  due  it  as  customs  duties;  Stewart  v. 
State,  4  Okl.  Cr.  569,  570,  82  L.  R.  A.  (N.  S.)  505,  109  Pac.  246,  resort- 
ing to  common  law  for  definition  of  term  ''public  peace"  in  statute 
penalizing  disturbance  of  peace ;  In  re  Kelly,  71  Fed.  546,  Federal  crim- 
inal jurisdictioh  does  not  exceed  ovir  lands  occupied  by  soldiers'  homes. 

Conspiracy  is  combination  of  two  or  more  for  unlawful  act,  or  lawful 
act  by  unlawful  means. 

Approved  in  Tillinghast  v.  Richards,  225  Fed.  228,  indictment  for  con- 
spiracy to  defraud  United  States  by  removal  of  oleomargarine  from 
factory  without  payment  of  tax  need  not  allege  means  used  to  defraud; 
Mitchell  V.  Hitchman  Coal  etc.  Co.,  214  Fed.  708,  131  C.  C.  A.  425,  evi- 
dence held  insufficient  to  show  conspiracy  on  part  of  representatives  of 
labor  union  to  unionize  employees  of  mine  by  unlawful  means;  Ex. 
Parte  Thaw,  214  Fed.  438,  indictment  for  conspiracy  to  escape  from 


385  PETTIBONE  v.  UNITED  STATES.    148  U.  S.  197-214 

State  asylum  held  insufficient;  Hedderly  v.  United  States,  193  Fed.  566, 
114  C.  C.  A.  227,  sustaining  indictment  charging  conspiracy  to  defraud 
United  States  of  public  lands  by  means  of  false,  fraudulent  and  fictitious 
entries;  Johnson  v.  United  States,  158  Fed.  73,  14  Ann,  Oas.  153,  85 
G.  C.  A.  399,  indictment  will  not  lie  for  conspiracy  to  effect  concealment  by 
bankrupt  of  property  from  his  trustee,  where  trustee  himself  is  charged  as 
eonspirator;  United  States  v.  Keitel,  157  Fed.  403,  quashing  indictment 
charging  that  defendants  procured  persons  to  enter  coal  lands  and  then 
convey  same  to  corporation;  American  Federation  of  Labor  v.  Buck's 
Stove  etc.  Co.,  33  App.  D.  C.  102,  32  L.  E.  A.  (N.  S.)  748,  boycott  by 
federation  of  labor  unions  held  illegal;  Harris  v.  Commonwealth,  113 
Va.  749,  755,  Ann.  Gas.  1918E,  597,  38  L.  B.  A.  (N.  8.)  458,  73  S.  E. 
562,  564,  combination  of  fire  insuranee  companies  to  fix  rates  held  not 
indictable  conspiracy;  Toledo  etc.  Ry.  Co.  v.  Pennsylvania  Co.,  54  Fed. 
739,  19  L.  B.  A.  892,  combination  to  induce  one  carrier  not  to  receive 
freight  from  another  is  a  conspiracy;  United  States  v.  Elliott,  62  Fed. 
803,  and  United  States  v.  Cassidy,  67  Fed.  764,  strike  is  unlawful  if  pre- 
concerted idea  is  to  interfere  with  commerce;  Thomas  v.  Cincinnati  etc. 
Ry.  Co.,  62  Fed.  818,  combinations  to  compel  employer  to  break  con- 
tract are  unlawful  conspiracies;  Drake  v.  Stewart,  76  Fed.  143,  22 
C.  C.  A.  104,  acts  or  declarations  of  one  party  referring  to  common 
object  are  evidence  against  others;  Consolidated  Steel  etc.  Co.  v.  Mur- 
ray, 80  Fed.  826,  enjoining  strikers  from  interfering  with  management 
of  business  by  intimidating  employees;  United  States  v.  Sweeney,  95 
Fed.  449,  where  several  combine  with  intent  to  do  unlawful  act  and  in 
prosecution  thereof  commit  originally  uncontemplated  crime,  all  are 
equally  guilty;  dissenting  opinion  in  Wright  v.  United  States,  108  Fed. 
814,  48  C.  C.  A.  37,  majority  upholding  indictment  for  conspiracy,  under 
Rev.  Stats.,  §  5440,  charging  that  defendants  "unlawfully  did  conspire 
to  defraud  the  United  States,"  followed  by  statement  of  nature  and 
object  of  conspiracy  and  the  acts  done  to  effect  its  object;  Prettyman 
V.  United  States,  180  Fed.  43,  103  C.  C.  A.  384,  arguendo. 

Conspiracy  being  in  unlawful  purpose,  indictment  must  clearly  allege 
pvipose;  e.  g.,  purpose  to  ylolate  injunction. 

Approved  in  Conrad  v.  United  States,  127  Fed.  800,  62  C.  C.  A.  478, 
holding  indictment  for  conspiracy  to  obstruct  mails  in  violation  of  Rev. 
Stats.,  §  3995,  must  aUege  that  defendants  conspired  to  "knowingly  and 
willfully"  obstruct  the  mails;  Consolidated  Steel  etc.  Co.  v.  Murray,  80 
Fed.  828,  arguendo. 

Indictment,  in  words  of  statute,  is  only  snfllcient  if  they  fully  state  all 
essentials  of  crime. 

Approved  in  United  States  v.  Carney,  228  Fed.  165,  indictment  char- 
ging that  defendant  did  not  register  and  pay  tax  prescribed  by  Anti- 
Narcotic  Act  of  December  17,  1914,  must  negative  exemption  contained 
XVI— 25 
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in  statute;  United  States  v.  Green,  136  Fed.  657,  upholding  indictment 
for  conspiracy  to  defraud  government  by  agreement  with  officer  to  pay 
him  commission  on  price  of  certain  articles  bought  by  government  by 
procurement  of  officer;  Miller  v.  United  States,  136  Fed.  681,  69  C.  C.  A. 
355,  indictment  under  Rev.  Stats.,  §  4746,  charging  procuring  of  presen- 
tation to  Pension  Commissioner  of  false  and  fraudulent  writing,  is  in- 
sufficient where  manner  of  presentation  or  name  of  person  procured  to 
present  it  not  stated;  In  re  Benson,  68  Fed.  971,  it  is  not  sufficient 
to  charge  conspiracy  to  defraud  United  States  in  general  language  of 
Rev.  Stats.,  §  6440 ;  United  States  v.  Kessel,  62  Fed.  61,  holding  indict- 
ment for  uttering  false  surgeon's  certificate  to  secure  pension  defective. 
Distinguished  in  Ledbetter  v.  United  States,  170  U.  S.  610,  42  L.  Ed. 
1168,  18  Sup.  Gt.  776,  sustaining  indictment  for  dealing  in  liquor  with- 
out license. 

Under  Bayiaed  Statutes,  section  6399,  punishing  Interference  with  wit- 
nesses or  officers,  guilty  knowledge  is  essential. 

Approved  in  Hill  v.  Eagle  Glass  &  Mfg.  Co.,  219  Fed.  721,  135 
C.  C.  A.  417,  member  of  labor  union  held  not  liable  for  tort  of  other 
members  unless  they  authorized  it  or  aided  it  after  knowledge  of  illegal 
purpose;  Lawlor  v.  Loewe,  209  Fed.  726,  126  C.  C.  A.  445,  conspiracy  is 
proved  if  there  is  evidence  to  show  that  defendants  knew  of  unlawful 
purpose,  by  boycotts  and  strikes,  to  destroy  interstate  business  of  plain- 
tiffs; In  re  Rice,  181  Fed.  224,  refusing  to  hold  persons  guilty  of  con- 
tempt for  violating  injunction  where  evidence  was  insufficient  to  show 
that  they  knew  of  its  issuance;  Wilder  v.  United  States,  143  Fed.  439, 
440,  74  C.  C.  A.  667,  upholding  indictment  under  Rev.  Stats.,  §  6440,  for 
conspiring  to  commit  offense  against  United  States  by  obstructing  jus- 
tice in  Federal  court,  in  violation  of  Rev.  Stats.,  §  5399 ;  Ford  v.  United 
States,  12  Ariz.  26,  94  Pac.  1104,  indictment  for  conspiracy  to  place 
married  woman  in  house  of  prostitution  held  insufficient  for  failure  to 
allege  that  defendant  knew  she  was  married;  Fletcher  v.  United  States, 
42  App.  D.  C.  65,  allegation  that  defendants  conspired  to  secure  false 
evidence  of  adultery  for  use  in  divorce  suit  sufficiently  charges  knowl- 
edge of  pendency  of  divorce  suit;  Kidd  v.  Virginia  Safe  Deposit  etc. 
Corp.,  113  Ya.  616,  76  S.  £.  146,  persons  held  not  in  contempt  of  decree 
appointing  receiver  of  which  they  had  no  knowledge;  United  States  v. 
Taylor,  57  Fed.  393,  indictment  for  electing  Federal  officers  from  poUs, 
during  congressional  election,  is  defective  for  want  of  alleging  scienter; 
Blake  v.  United  States,  71  Fed.  289,  18  C.  C.  A.  117,  indictment  for 
assaulting  officer  serving  process  must  allege  scienter;  Stateler  v.  Cali- 
fornia Nat.  Bank,  77  Fed.  60,  attorney,  denying  by  affidavit  knowledge 
of  injunction,  is  purged  of  contempt;  State  v.  Howard,  66  Minn.  313, 
61  Am.  St.  Bep.  407,  34  L.  R.  A.  181,  68  N.  W.  1098,  in  indictment  for 
bribing  juror  official  capacity  of  offeree  and  offerer's  knowledge  thereof 
must  be  alleged. 
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Distingnished  in  United  States  v.  Comstock,  61  Fed.  646,  indictment 
charging  bankrupt  with  fraudulently  concealing  property  from  trustee 
need  not  allege  that  bankrupt  knew  that  trustee  had  been  appointed; 
Toledo  etc.  Ry.  Co.  v.  Pennsylvania  Co.,  54  Fed.  745,  19  L.  R.  A.  895, 
using  mandatory  injunction  to  compel  rescinding  of  strike  order;  United 
States  V.  Wilson,  60  Fed.  893,  holding  indictment  for  conspiracy  to  aid 
landing  of  Chinese  sufficient ;  State  v.  Dankwardt,  107  Iowa,  709, 77  N.  W. 
496,  indictment  charging  accused  with  attempting  to  influence  another 
"as  a  juror''  sufficiently  charges  knowledge  that  he  was  juror. 

Sufficiency  of  allegations  in  indictment  for  conspiracy  as  to  object 
of  means  of  accomplishing  conspiracy.  Note,  21  Ann.  Oas.  35, 
38. 

Contempt   procedure   in   Federal   court.    Note,   Ann.    Oas.   1916D, 
•  1051. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution 
by  another  government  for  same  act.    Note,  21  Ann.  Oas.  64. 

Injunction  against  strikes.    Note,  28  L.  B.  A.  467. 

148  XT.  8.  214-222,  37  I*.  Ed.  426,  13  Sup.  Ot.  672,  PASSAVANT  ▼.  UNITBD 
STATES. 

Since  act  of  1890,  aivpeal  ftom  appraisers  to  drcnlt  Oourt  lies  only  as  to 
xato  and  amotint  of  dati6s»  costs,  fees,  otc. 

Approved  in  Schoenfeld  v.  Hendricks,  152  U.  S.  694,  38  L.  Ed.  602, 
14  Sup.  Ct.  755,  Circnit  Qourt  cannot  hear  suit  against  collector  for 
illegally  exacted  customs,  reappraisement  not  having  been  sought; 
United  States  v.  Klingenberg,  153  U.  S.  103,  38  L.  Ed.  651,  14  Sup.  Ct. 
794,  and  In  re  Klingenberg,  57  Fed.  197,  reaffirming  rule;  United  States 
V.  Brown- Alaska  Co.,  4  Alaska,  92,  refusing  to  review  action  of  Treasury 
Department  in  reappraising  certain  coke. 

Distinguished  in  Magone  v.  Origet,  70  Fed.  780,  17  C.  C.  A.  363, 
appraisement  is  reviewable  respecting  illegality  in  action  of  appraisers, 
e.  g.,  adding  illegal  items. 

Congress  might  validly  appoint  general  annraisers,  under  act  of  1890, 
making  their  decision  of  values  final. 

Approved  in  Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214  U.  S.  339,  53 
L.  Ed.  1022,  29  Sup.  Ct.  671,  upholding  statute  making  official  medical 
examination  conclusive  as  to  penalty  for  bringing  into  United  States 
alien  afflicted  with  loathsome  or  contagious  disease;  Fong  Yue  Ting  v. 
United  States,  149  U.  S.  715,  37  L.  Ed.  913,  13  Sup.  Ct.  1022,  upholding 
Congress'  right  to  exclude  aliens;  United  States  v.  American  Express 
Co.,  177  Fed.  738,  refusing  to  relieve  against  classification  of  wool 
alleged  to  operate  unjustly. 

Distinguished  in  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  800,  Postoffice 
Department  held  to  have  deprived  publisher  of  second-class  privilege 
without  hearing  prescribed  by  statute. 
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Under  Bevlsed  Btatntes,  section  2930,  ciutomB  officer's  findings  of  ralue 
of  imports  is  conclnsive  if  no  frand. 

Approved  in  Origet  v.  Hedden,  155  U.  S.  236,  39  L.  Ed.  133,  15  Sup. 
Ct.  95,  Muser  v.  Magone,  155  U.  S.  247,  39  L.  Ed.  137,  15  Sup.  Ct.  80, 
Foster  v.  Vocke,  60  Fed.  747,  and  American  Sugar-Ref.  Co.  v.  United 
States,  91  Fed.  647,  all  following  rule;  Meyer,  Ebeling  &  Co.  v.  United 
States,  140  Fed.  336,  method  of  calculation  prescribed  by  Treasury  De- 
partment in  advancing '  invoice  value  of  imported  merchandise  may  be 
departed  from. 

Distinguished  in  Richards  v.  Meissner,  155  Fed.  137,  in  suit  to  compel 
issuance  of  patent  to  complainant  for  invention  for  which  one  was 
granted  to  defendant,  evidence  of  anticipation  is  admissible  against  de- 
fendant's patent. 

Act  of  1890,  requiring  notice  to  importer  of  hearing,  and  making  i^ 
pralsex's  decision  final  is  not  undue  process. 

Approved  in  Origet  v.  Hedden,  155  U.  S.  238,  39  L.  Ed.  134,  15  Sup. 
Ct.  96,  following  rule. 

Miscellaneous.  Cited  in  Helwig  v.  United  States,  188  U.  S,  619,  47 
L.  Ed.  619,  23  Sup.  Ct.  432,  as  to  penalties. 

148  n.  8.  222-228,  37  L.  Ed.  429,  13  Sup.  OL  577,  IN  BE  8ANBOBK. 

Prior  to  1866,  i^npeal  did  not  liei  from  Oonrt  of  Claims  to  Supreme 
Court. 

Approved  in  Interstate  Commerce  Commission  v.  Brimson,  154  U.  S. 
483,  38  L.  Ed.  1059,  14  Sup.  Ct.  1135,  arguendo. 

Act  empowering  Circuit  Courts  to  pass  on  pensions,  with  appeal  to  War 
Department,  is  invalid  because  not  Judicial  power. 

Approved  in  South  Dakota  v.  North  Carolina,  192  U.  S.  320,  48  L.  Ed. 
462,  24  Sup.  Ct.  276,  upholding  Supreme  Court's  jurisdiction  in  action 
by  one  State  against  another  for  foreclosure  and  sale  of  security  for 
debt;  In  re  Macfarland,  30  App.  D.  C.  383,  holding  void  statute  requir- 
ing Supreme  Court  of  District  to  ascertain  value  of  gaslight  plant; 
State  ex  rel.  Young  v.  Brill,  100  Minn.  511, 10  Ann.  Cas.  426,  111  N.  W. 
644,  holding  void  statute  requiring  judges  of  District  Court  to  appoint 
members  of  board  of  control. 

Distinguished  in  Interstate  Commerce  Commission  v.  Brimson,  154 
U.  S.  487,  38  L.  Ed.  1061,  14  Sup.  Ct.  1137,  upholding  provision  of  Inter- 
state Commerce  Act  authorizing  courts,  on  commission's  petition,  to 
compel  witness  to  testify  before  it. 

Court  of  Claims''  decision  on  questions  of  law  and  fact  referred  to  it  bj 
executive,  is  advisory,  not  binding. 

Distinguished  in  United  States  v.  Seymour,  10  App.  D.  C.  311,  uphold- 
ing statute  conferring  jurisdiction  on  court  to  entertain  appeals  from 
Conmiissioner  of  Patents;  Interstate  Conmierce  Commission  v.  Brimson^ 
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154  U.  S.  484,  38  L.  Sd.  1060,  14  Sup.  Ct.  1136,  proceeding  under  section 
12y  Interstate  Conuneree  Act,  is  not  merely  ancillary;  dissenting  opin- 
ion in  In  re  Macfarland,  30  App.  D.  G.  397,  majority  holding  void  stat- 
ute requiring  Supreme  Court  of  District  to  ascertain  value  of  gaslight 
plant 

Court  of  COalmg'  decision  on  qnestion  ref  orred  hj  ozecutlTe  to  it, 
being  only  advisory,  is  not  final  appealable  Judgment. 

Approved  in  District  of  Columbia  v.  Eslin,  183  U.  S.  66,  46  L.  Ed.  86, 
22  Sup.  Ct.  18,  denying  jurisdiction  to  review  decision  of  Court  of 
Claims  against  District  of  Columbia  where  pending  appeal  act  of  June 
16, 1880,  was  repeaXed;  La  Abra  etc.  Min.  Co.  v.  United  States,  175  U.  S. 
457,  44  L.  Ed.  289,  20  Sup.  Ct.  180,  arguendo. 

Distinguished  in  United  States  v.  Old  Settlers,  148  U.  S.  466,  87 
L.  Ed.  524,  13  Sup.  Ct.  666,  reviewing  findings  of  fact  in  Court  of  Claims 
in  snit  in  equity  authorized  by  Congress. 

148  U.  8.  228-244,  37  I..  Ed.  432,  13  Sup.  Ot.  611,  GAINES  V.  BUGO. 
Ijower  court  has  no  discretioii  in  obeying  maadato. 

Approved  in  Richards  v.  Harrison,  218  Fed.  137,  and  Murphy  v.  Utter, 
186  U.  S.  99,  46  L.  Ed.  1074,  22  Sup.  Ct.  777,  both  reaffirming  rule; 
Farmer  v.  Atlantic  Coast  Line  R.  Co.,  205  Fed.  323,  mandate  cannot  be 
controlled  by  opinion  of  appellate  court ;  In  re  Hudson  River  Electric  Co., 
184  Fed.  970,  where  order  dismissing  involuntary  bankruptcy  petition 
was  affirmed,  District  Court  had  no  power  to  modify  order  so  as  to 
pennit  application  to  Stipreme  Court  for  certiorari;  White  v.  Bruce,  109 
Fed.  364,  48  C.  C.  A.  400,  holding  where  mandate  from  Circuit  Court 
commands  execution  Circuit  Court  cannot  entertain  defense  there 
sought  to  be  set  up,  based  on  invalidity  of  original  judgment;  Ex  parte 
Mansfield,  11  App.  D.  C.  562,  where  judgment  was  reversed  on  ground 
that  trial  court  was  without  jurisdiction,  trial  court  could  not  properly 
allow  amendment  setting  up  different  cause  of  action;  St.  Louis  etc.  R. 
Co.  V.  Hardy,  45  Okl.  432,  146  Pac.  41,  after  reversal,  trial  court  should 
not  have  permitted  amendments  setting  up  entirely  different  state  of 
facts ;  Koonce  v.  Doolittle,  48  W.  Va.  595,  37  S.  E.  645,  holding  manda- 
mus lies  to  compel  circuit  judge  or  court  to  comply  with  appellate 
mandate. 

Distinguished  in  In  re  Sanford  Fork  etc.  Co.,  160  U.  S.  259,  40  L.  Ed. 
417,  16  Sup.  Ct.  294,  Circuit  Court  may  consider  matters  left  open  by 
mandate;  St.  Louis  etc.  R.  Co.  v.  Barker,  210  Fed.  909,  913,  914,  where 
mandate  directs  court  to  "dismiss  bill  without  prejudice,'^  court  may 
retain   case  to  determine  ancillary  questions. 

Appeal  having  alfirmed  decree  establishing  a  trust,  except  as  to  account- 
ing ordered,  lower  court  cannot  admit  new  proof  of  title. 

Approved  in  Bell  v.  Arledgc,  219  Fed.  678,  679,  135  C.  C.  A.  347,  de- 
eision  on  former  appeal  that  claimants  were  not  entitled  to  subrogation 
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held  res  adjudicata;  Coombs  v.  Salt  Lake  etc.  Ry.  Co.,  11  Utah,  147,  39 
Paq.  506,  defendant  is  not  entitled  to  new  trial  on  question  of  injunc- 
tion, where  judgment  denying  same  is  reversed. 

Bill  of  reylew  is  only  way  of  affecting  such  mandate;  tliat  is  too  late 
after  five  years,  and  mandate  is  binding. 

Approved  in  Moneyweight  Scale  Co.  v.  Toledo  Computing  Scale  Co., 
199  Fed.  906, 118  C.  C.  A.  236,  refusing  to  reopen  judgment  in  infringe- 
ment case  after  affirmance  to  admit  evidence  of  fact  disclosed  by  file 
wrapper;  Farrow  v.  Eclipse  Bicycle  Co.,  18  App.  D.  C.  112,  application 
for  leave  to  file  bill  of  review  must  be  made  to  appellate  court;  Latta  v. 
Granger,  167  U.  S.  84,  42  L.  Ed.  86,  17  Sup.  Ct.  747,  reaffirming  rule; 
Gregory  v.  Pike,  67  Fed.  852, 16  C.  C.  A.  33,  new  matter  cannot  be  intro- 
duced on  petition  for  rehearing  in  Circuit  Court  of  Appeab;  Ean  v. 
Chicago  etc.  Ry.  Co.,  101  Wis.  169,  76  N.  W.  329,  act  providing  for  re- 
lief against  judgment  rendered  through  surprise  does  not  apply  after 
affirmance  by  appellate  court. 

Authority  of  trial  court  to  entertain  bill  of  review  for  newly  dis- 
covered evidence  after  decision  on  appeal.  Note,  5  Ann.  Gas. 
945. 

Supreme  Oonrt's  decree,  settling  title,  reversing  lower  court  only  as  to 
acconnting,  latter  cannot  hear  proof  on  title. 

Approved  in  Ex  parte  The  Republic  of  Colombia,  195  XJ.  S.  606,  49 
L.  Ed.  840,  25  Sup.  Ct.  107,  decree  reversing  Circuit  Court  decree  which 
in  part  confirmed  award  and  ordered  interest  on  remainder  from  date 
fixed  by  award  for  payment,  with  direction  to  confirm  award  up  to  cer- 
.tain  amount,  does  not  prohibit  Circuit  Court  from  allowing  interest  on 
that  date  from  such  date;  Harrison  v.  Clarke,  182  Fed.  768,  106  C.  C.  A. 
197,  Circuit  Court  could  not  "change"  mandate  in  equity  case  where 
Court  of  Appeals  had  increased  damages  awarded  and  adjudged  costs 
against  defendants;  State  v.  District  Court,  32  Mont.  24,  79  Pac.  411, 
where,  after  affirmance  of  judgment  on  appeal,  trial  court  ordered 
allowance  of  certain  costs  not  previously  allowed  but  did  not  amend 
judgment,  certiorari  lies  to  review  order;  Raleigh  v.  First  Judicial  Dist. 
Court,  24  Mont.  313,  61  Pac.  994,  holding  where  District  Court  erro- 
neously struck  from  files  contest  of  will,  on  ground  that  it  was  inad- 
missible, because  of  former  contest  which  had  been  dismissed  as  not 
stating  ground  of  contest,  mandamus  lies  to  compel  court  to  take  juris- 
diction ;  Rochester  v.  Seattle  etc.  Ry.  Co.,  76  Wash.  661, 135  Pac.  209,  where 
appellate  court  reversed  judgment  granting  new  trial,  no  appeal  will  lie 
from  judgment  entered  on  mandate ;  Aspen  Min.  etc.  Co.  v.  Billings,  150 
XJ.  S.  37, 37  L.  Ed.  988, 14  Sup.  Ct.  6,  no  appeal  lies  to  Supreme  Court  from 
Circuit  Court  judgment  in  execution  of  mandate  from  Circuit  Court  of 
Appeals;  In  re  Potts,  166  U.  S.  267,  41  L.  Ed.  995,  17  Sup.  Ct.  521,  after 
decision  on  merits,  by  Supreme  Court,  Circuit  Court  has  no  authority  to 
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g^r&nt  new  trial,  rehearing  or  amendment ;  Central  Trust  Co.  v.  Evans,  73 
Fed.  567, 19  C.  C.  A.  563,  Circuit  Court  cannot  entertain  proceeding  to  en- 
join enforcement  of  decree  made  in  pursuance  of  mandate ;  In  re  GamewcII 
etc.  Tel.  Co.,  73  Fed.  910,  20  C.  C.  A.  Ill,  court  below  cannot  entertain 
supplemental  bill  in  nature  of  review,  on  newly  discovered  evidence, 
a£ter  decree  on  appeal;  Merrill  v.  National  Bank,  78  Fed.  208,  24 
C  C  A.  63,  dismissing  appeal  to  Circuit  Court  of  Appeals  from  Circuit 
Court  decree  entered  in  accordance  with  former's  mandate  on  previous 
appeal;  State' v.  White,  40  Fla.  317,  24  South.  166,  mandate  of  appel- 
la.te  court  acts  directly  upon  decree  of  inferior  court  without  action  by 
latter;  dissenting  opinion  in  Virginia  etc.  Iron  Co.  v.  Harris,  151  Fed. 
43d,  80  C.  C.  A.  668,  majority  exercising  power  conferred  on  State 
Judges  of  setting  aside  judgment  after  term  and  within  one  year. 

Mandate  to  proceed  "according  to  right  and  Justice"  does  not  author- 
ize departure  from  appellate  Judgment. 

Approved  in  Zeckindorf  v.  Steinfeld,  15  Ariz.  339,  138  Pae.  1045,  re- 
£using. retrial  where  case  had  been  remanded  "for  such  further  procecd- 
ingrs  as  may  not  be  inconsistent  with  the  opinion  of  this  court";  State 
V.  Burbridge,  41  Fla.  460,  26  South.  1019,  holding  mandamus  docs  not 
lie  to  set  aside  interlocutory  decree  in  equity  suit  whereby  ordoi-  of 
publication  and  publication  thereon  and  service  on  nonresident  defend- 
aut  administratrix  sought  thereby  are  set  aside;  Bissell  Carpet  Sweeper 
Co.  V.  Goshen  Sweeper  Co.,  72  Fed.  552,  19  C.  C.  A.  25,  extendinj?  rule 
prohibiting  trial  court's  modification  of  mandate  to  mandate  of  Cir- 
euit  Court  of  Appeals;  Chapman  v.  Yellow  Poplar  Lumber  Co.  89  Fed. 
904,  32  C.  C.  A.  402,  refusal  to  compel  payment  of  costs  of  former  trial 
before  granting  new  is  right  where  mandate  attached  no  such  condition; 
In  re  Hall,  167  U.  S.  43,  42  L.  Ed.  70,  17  Sup.  Ct.  725,  arguendo. 

Appellate  court  can  correct  lower  court's  error  in  constracllon  of  man- 
^Ukte,  by  mandamus. 

Approved  in  American  Hydraulic  etc.  Co.  v.  Rich,  8  Idaho,  573,  69 
Pac.  281,  reaflBrming  rule;  Illinois  v.  Illinois  C.  R.  Co.,  184  U.  S.  92, 
46  L.  Ed.  447,  22  Sup.  Ct.  306,  holding  on  second  appeal  only  errors 
not  considered  on  first  appeal  are  noticed;  The  Union  Steamboat  Co., 
178  U.  S.  319,  44  L.  Ed.  1086,  20  Sup.  Ct.  905,  refusing  mandamus  in 
collision  case  where  Supreme  Court  directed  decree  dividing  damages 
between  two  vessels  and  allowing  owners  of  cargo  of  one  vessel  full  re- 
covery against  other  vessel,  and  lower  vessel  refused  to  allow  latter 
vessel  to  recoup  against  other  one-half  damages  to  cargo;  United  States 
V.  Terminal  Assn.,  197  Fed.  449,  in  suit  to  enforce  Anti-Trust  Act,  decree 
on  mandate  may  be  entered  by  any  district  judge;  L.  Bucki  &  Son 
Lumber  Co.,  v.  Atlantic  Lumber  Co.,  128  Fed.  343,  63  C.  C.  A.  62,  hold- 
ing where  mandate  directed  award  of  new  trial  and  issuance  of  execu- 
tion for  costs  on  appeal,  and  lower  court  granted  stay  of  execution. 
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mandamus  lies  to  set  aside  stay  and  proceed  with  new  trial;  Southern 
BIdg.  etc.  Assn.  v.  Carey,  117  Fed.  328,  holding  Circuit  Court  cannot 
refuse  to  allow  appeal  on  ground  that  decree  sought  to  be  appealed  from 
was  entered  on  a  mandate  from  the  Circuit  Court  of  Appeals;  State  v. 
Thompson,  69  Neb.  160,  95  N.  W.  48,  where  on  foreclosure  mandate 
directed  District  Court  to  enter  judgment  for  plaintiff  for  amount  due, 
and  on  remand  parties  claiming  to  have  acquired  interest  pending  ap- 
peal intervened  and  court  refused  to  enter  decree  as  per  mandate, 
mandamus  lies  to  enforce  mandate;  Warren  v.  Robinson,  21  Utah,  444, 
61  Pac.  30,  holding  where  nonsuit  is  set  aside  on  appeal  and  cause  re- 
manded with  directions  to  proceed  in  accordance  with  opinion,  and 
neither  opinion  nor  mandate  requires  trial  de  novo,  court  may  proceed 
with  trial  in  same  manner  as  if  no  nonsuit  had  been  entered;  King  v. 
Mason,  60  W.  Va.  611,  56  S.  E.  379,  granting  mandamus  to  compel  lower 
court  to  allow  redemption  from  tax  sale  in  accordance  with  mandate; 
In  re  Sanford  Fork  etc.  Co.,  160  U.  S.  256,  40  L.  Ed.  416,  16  Sup.  Ct. 
293,  it  is  for  Supreme  Court  to  construe  its  own  mandate;  North 
Alabama  etc.  Co.  v.  Orman,  71  Fed.  768,  18  C.  C.  A.  309,  issuing 
mandamus  where  Circuit  Court  enlarged  terms  of  mandate;  State  v. 
Norrell,  17  Utah,  11,  53  Pac.  610,  issuing  mandate  compelling  lower  court 
to  make  findings  and  conclusions  agreeing  with  those  of  Supreme  Court. 
Distinguished  in  In  re  Humes,  149  U.  S.  194,  87  L.  Ed.  699,  13  Sup. 
Ct.  837,  refusing  mandamus  to  compel  Circuit  Court  to  vacate  judgment 
against  sureties  entered  under  mandate  affirming  judgment  against  prin> 
cipal;  United  States  v.  Swan,  65  Fed.  648,  650,  13  C.  C.  A.  77,  Circuit 
Court  of  Appeals  cannot,  by  mandamus,  compel  Circuit  Court  to  take 
jurisdiction;  United  States  v.  Severens,  71  Fed.  769,  18  C.  C.  A.  314, 
Circuit  Court  of  Appeals  cannot  issue  mandate,  directing  Circuit  Court 
to  dismiss  case  in  limine  on  ground  of  lack  of  jurisdiction. 

When    mandamus   is    the   proper   remedy    against   public   officers. 
Note,  98  Am.  St.  Rep.  905. 

148  U.  8.  245-256,  37  L.  Ed.  438,  13  Sup.  Ct.  682,  HtJME  ▼.  BOWIE. 

Order  vacating  Judgment  for  new  trial  is  not  final  if  within  court's 
power;  aUter  if  not. 

Approved  in  MacFarland  v.  Brown,  187  U.  S.  244,  47  L.  Ed.  161.  23 
Sup.  Ct.  107,  holding  decree  of  Court  of  Appeals  of  District  of  Columbia, 
reversing  order  in  condemnation  proceedings  and  remanding  for  further 
proceedings,  is  not  final  judgment  reviewable  in  Supreme  Court ;  Spicer 
V.  Simms,  6  Ariz.  350,  57  Pac^  611,  order  during  term,  setting  aside  judg- 
ment and  awarding  new  trial,  is  not  final  appealable  order ;  Richardson 's 
Guardianship,  39  Or.  254,  64  Pac.  393,  holding  order  of  County  Court 
requiring  guardian  to  account  with  ward  made  after  guardian  has  been 
released  on  ward  attaining  majority  is  appealable;  Muskogee  Land  Co. 
V.  Blackburn,  20  Okl.  806,  95  Pac.  253,  order  awarding  new  trial  held  not 
final;  Sears  v.  Dunbar,  50  Or.  40,  91  Pac.  146,  order  denying  motion  to 
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dismiss,  on  demarrer  being  sustained,  held  not  final ;  Bowman  v.  Holnian, 
48  Or.  351,  86  Pac.  792,  order  setting  aside  default  judgment  held  not 
final;  Werner  v.  Charleston,  151  U.  S.  361,  38  L.  Ed.  192,  14  Sup.  Ct. 
356,  judgment  of  highest  State  court,  overruling  demurrer  and  remand- 
ing for  further  proceedings,  is  not  final;  Union  Mut.  Life  Ins.  Co.  v. 
fiirchoff,  160  U.  S.  378,  40  L.  Ed.  463,  16  Sup.  Ct.  320,  where  case  is 
remanded  for  further  proceedings  in  conformity  with  appellate  court's 
opinion,  decree  is  not  final;  Hurlbut  Land  etc.  Co.  v.  Truscott,  165  U.  S. 
719,  41  L.  Ed.  1185,  17  Sup.  Ct.  994;  dismissal  on  authority  of  principal 
case;  Oark  v.  Kansas  City,  172  U.  S.  337,  338,  43  L.  Ed.  469,  19  Sup. 
Ct.  208,  209,  State  court's  judgment  overruling  demurrer  is  not  final 
where  statute  permits  amendment  of  pleading  thereafter  below;  East- 
man V.  Gurrey,  14  Utah,  171,  46  Pac.  828,  holding  order  vacating  and 
setting  aside  judgment  is  not  final  judgment  for  appeal;  Deering  v. 
Quivey,  26  Or.  558,  38  Pac.  710,  order  vacating  judgment,  court  having 
no  authority  to  do  so,  is  appealable;  Henrichsen  v.  Smith,  29  Or.  480, 
44  Pac.  496,  order  after  term,  setting  aside  judgment,  is  not  appealable, 
time  to  file  bill  having  been  extended;  North  Point  etc.  Irr.  Co.  v.  Utah 
etc.  Canal  Co.,  14  Utah,  168,  46  Pac.  827,  order  pendente  lite,  granting 
temporary  injunction,  is  not  final  judgment. 

Bill  of  exceptions  cannot  ordlnazUy  be  settled  after  tenn  expired  with- 
out consent  or  previoiu  order. 

Approved  in  Kerrch  v.  United  States,  171  Fed.  366,  96  C.  C.  A.  257, 
and  Kelly  v.  Moore,  22  App.  D.  C.  8,  both  reaflBrming  rule;  United  States 
V.  Mayer,  235  U.  S.  67,  59  L.  Ed.  185,  35  Sup.  Ct.  16,  District  Court  can- 
not properly  set  aside  judgment  in  criminal  case  after  term  for  mis- 
conduct of  counsel  or  bias  of  juror ;  Robertson  v.  Cockrell,  209  Fed.  843, 
126  C.  C.  A.  567,  affirming  where  bill  of  exceptions  was  not  presented 
within  time  allowed  by  court;  Western  Dredging  etc.  Co.  v.  Heldmaier, 
116  Fed.  182,  53  C.  C.  A.  625,  holding  where  cause  tried  before  judge 
of  another  district,  and  at  termination  of  time  allowed  for  signing  bill  of 
exceptions  trial  judge  was  absent  and  bill  signed  by  judge  of  district, 
and  it  was  afterwards  suppressed  by  appellate  court,  trial  judge  at 
suhsequent  term  could  sign  bill  nunc  pro  tunc;  Morse  v.  Anderson,  150 
U.  S.  158,  37  L.  Ed.  1087,  14  Sup.  Ct.  44,  afiirming  for  want  of  season- 
ably prepared.  biU  of  exceptions;  Missouri  etc.  Ry.  Co.  v.  Russell,  60  Fed. 
503,  9  C.  C.  A.  108,  court,  in  vacation,  cannot  enlarge  time  fixed  by 
order  in  term  for  filing  bill ;  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  562, 
16  C.  C.  A.  317,  court  rules  prescribing  time  for  settlement  of  bills  may 
he  dispensed  with  at  discretion  of  trial  judge. 

Distinguished  in  Guardian  Assurance  Co.  v.  Quintana,  227  U.  S.  105, 
67  L.  Ed.  489,  33  Sup.  Ct.  236,  refusing  to  dismiss  appeal  for  want  of 
bill  of  exceptions;  New  York  etc.  R.  R.  Co.  v.  Hyde,  56  Fed.  191,  5 
C.  C.  A.  461,  jurisdiction  of  Circuit  Court  of  Appeals  is  not  affected  by 
delay  in  filing  bill  filed  during  term;  Pacific  Bank  v.  Hannah,  90  Fed. 
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76,  32  C.  C.  A.  522,  filing  bill  within  term  is  sufficient  to  authorize 

allowance  and  settlement  thereafter.  - 

# 

New  trial  may  be  granted  by  District  Bvpreme  Court,  under  mle,  if  par- 
ties cannot  agree  or  settle  ezcej^tions. 

Approved  in  Tubman  v.  Baltimore  etc.  R.  R.  Co.,  190  U.  S.  39,  47 
L.  Ed.  947,  23  Sup.  Ct.  778,  holding  judgment  dismissing  case  for  want 
of  prosecution  cannot,  in  absence  of  fraud,  be  set  aside  on  application 
made  after  close  of  term  at  which  entered ;  Malony  v.  Adsit,  175  U.  S. 
286,  44  L.  Ed.  166,  20  Sup.  Ct.  117,  bill  of  exceptions  is  not  sufficiently 
authenticated  unless  signed  by  judge  presiding  at  trial. 

New  trial  will  be  granted  party  losing  bill  of  exceptions  tbroo^  trial 
judge's  illness  or  death. 

Approved  in  Rose  v.  McKie,  145  Fed.  596,  76  C.  C.  A.  274,  where 
circuit  judge  died  pending  motion  for  new  trial  undecided,  and  there  was 
no  record  upon  lehich  suecesBor  could  pass  on  motion  and  allow  bill 
of  exceptions,  he  could  only  grant  new  trial ;  City  of  Manning  v.  German 
Ins.  Co.,  107  Fed.  54,  46  C.  C.  A.  144,  holding  order  for  new  trial  where 
application  made  in  due  time  is  proper  remedy  for  incapacity  of  judge 
who  tried  case  to  settle  and  sign  bill  of  exceptions ;  Spinney  v.  Halliday, 
115  Iowa,  423,  88  N.  W.  940,  holding  where  shorthand  notes  of  evidence 
were  taken  by  the  assistant  official  reporter,  a  certification  of  the  long- 
hand extension  by  the  official  reporter,  is  not  in  compliance  with  code, 
§  3749,  requiring  evidence  to  be  taken  by  one  appointed  by  judge  and 
report  certified  by  such  reporter;  Tegler  v.  State,  3  Okl.  Cr.  599,  139 
Am.  St.  Rep.  976,  107  Pac  950, .  granting  new  trial  where  judge  died 
before  settling  and  signing  case-made;  Bailey  v.  United  States,  3  Okl. 
Cr.  177,  25  L.  R.  A.  (N.  S.)  860,  104  Pac.  918,  granting  new  trial  where 
record  in  cause  was  lost  without  fault  of  accused;  Richardson  v.  State, 
15  Wyo.  475,  12  Ann.  Cas.  1048,  89  Pac.  1030,  grantini?  new  trial  where 
accused  was  prevented  from  obtaining  bill  of  exceptions  by  accidental 
loss  of  reporter's  notes  of  testimony. 

Distinguished  in  Dumbarton  Realty  Co.  v.  Erickson,  143  Iowa,  687, 
136  Am.  St.  Rep,  778,  21  Ann.  Gas.  258,  120  N.  W.  1028,  refusing  new 
trial  on  ground  that  appeal  had  been  lost  owing  to  death  of  reporter 
without  transcribing  his  notes. 

Right  to  new  trial  of  party  who  has  lost  benefit  of  his  exceptions 
from  causes  beyond  his  control.    Note,  12  Ann.  Cas.  1056. 

Wbere  term  may  be  prolonged  for  settlement  of  bill,  it  may  be  done 
through  succeeding  terms. 

Approved  in  Ex  parte  Harlan,  180  Fed.  135,  Circuit  Court  for  North- 
em  District  of  Florida  has  right  to  hold  court  unless  terminated  by 
final  adjournment  or  nonattondance  at  commencement  of  term;  Jones 
V.  McClaughry,  169  Iowa,  289,  151  N.  W.  213,  term  of  court  continues 
until  commencement  of  new  term  or  adjournment  sine  die;  Dees  v. 
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State,  78  Miss.  255,  28  South.  850,  holding,  under  Code,  §  912,  where 
special  term  not  limited  in  eall,  it  may  continue  in  session  so  long  as 
business  requires,  without  reference  to  length  of  regular  terms  fixed  by 
law ;  State  v.  McBain,  102  Wis.  435,  78  N.  W.  603,  term  duly  commenced 
continues  until  court  itself,  by  affirmative  judicial  act,  terminates  it. 

148  XT.  &  255-261,  37  L.  Ed.  441,  IS  Sup.  Ot.  591,  PENN8TI.VANIA  CO.  T. 


BamoTal  petition,  stating  residence,  not  citizenship,  is  def  ectire. 
Approved  in  Bacon  v.  Iowa  Cent.  Ry.  Co.,  157  Iowa,  500,  137  N.  W. 
1014,  where  petition  for  removal  is  defective  on  its  face,  State  court  must 
retain   jurisdiction. 

Federal  coort's  finding  that  petition  sufficient  is  not  a  removal  order, 
but  adjudication  of  right  to  order. 

Approved  in  Tod  v.  Cleveland  etc.  Ry.  Co.,  *65  Fed.  149,  12  C.  C.  A. 
521,  reaffirming  rule. 

Bemoval  was  elTected  prior  to  1887  by  filing  of  petition  in  State  court 
without  adjudication  of  its  sufficiency. 

Approved  in  Sparkraan  v.  Supreme  Council,  57  S.  C.  20,  35  S.  E.  392, 
holding  in  order  to  remove  cause  on  ground  of  local  prejudice,  de- 
fendant must  obtain  order  from  Federal  court  for  removal,  file  order 
in  State  court,  and  take  from  it  a  transcript  and  file  it  in  Federal 
court;  Stevens  v.  Nichols,  157  U.  S.  371,  39  L.  Ed.  737,  15  Sup.  Ct.  641, 
State  court's  denial  of  application  to  amend  removal  petition  violates 
no  constitutional  right;  National  Docks  Ry.  Co.  v.  Pennsylvania  R.  R. 
Co.,  52  N.  J.  Eq.  60,  28  Atl.  72,  State  court  need  not  relinquish  jurisdic- 
tion until  prima  facie  showing  of  right  to  remove;  Pullman's  Palace  Car 
Co.  V.  Washburn,  66  Fed.  795,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
61- 

Ohio  trial  Judgment  must  be  afllrmed  If  record  shows  no  proceedings 
for  removal;  separate  record  of  Federal  court  cannot  avail. 

Approved  in  Roderick  Lean  Mfg.  Co.  v.  Kuelling,  209  U.  S.  540,  52 
L.  Ed.  917,  28  Sup.  Ct.  757,  following  rule;  Stratton's  Independence  v. 
Sterrett,  51  Colo.  30,  117  Pac.  355,  petition  for  removal  must  be  con- 
sidered on  review,  though  not  incorporated  in  bill  of  exceptions. 

148  U.  B.  262-266,  37  L.  Ed.  443,  13  8np.  Ct.  590,  HOHOBST  V.  HAMBUBQ 
ETC.  PACKET  CO. 

Appeal  does  not  lie  from  Judgment  of  dismissal  as  to  one  of  several  de- 
fendants, not  being*  finaL 
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Approved  in  General  Electric  Co.  v.  Allis-Cbalmers  Co.,  194  Fed.  414, 
114  C.  C,  A.  375,  Roth  v.  Mercantile  Bank,  41  App.  D.  C.  294,  and 
Ropes  V.  Lansing,  46  Fla.  232,  35  South.  863,  all  reaffirming  rule;  Ex 
parte  State  of  Nebraska,  209  U.  S.  443,  52  L.  Ed.  879,  28  Sup.  Ct.  581, 
mandamus  cannot  be  used  to  review  action  of  Circuit  Court  in  denying 
motion  to  remand;  Ex  parte  National  Enameling  etc.  Co.,  201  U.  S.  160, 
165,  50  L.  Ed.  708,  710,  26  Sup.  Ct.  404,  decree  in  patent  infringement  suit 
against  single  defendant  enjoining  as  to  claims  held  valid  and  referring  to 
master  for  accounting,  but  dismissing  as  to  claims  held  void,  is  not  ap- 
pealable as  to  latter;  Menge  v.  Warriner,  120  Fed.  817,  57  C.  C.  A.  432, 
and  Carmichael  v.  Texarkana,  116  Fed.  846,  847,  58  L.  R.  A.  911,  54 
C.  C.  A.  179,  both  holding  decree  dismissing  defendants  who  are  charged 
to  be  jointly  liable  with  other  defendants  is  not  final  appealable  decree ; 
Electric  Protection  Co.  v.  American  Bank  Protection  Co.,  184  Fed.  924, 
107  C.  C.  A.  238,  decree  not  final  where  bill  was  dismissed  as  to  some 
defendants  and  retained  as  to  others  for  final  decree  and  accounting; 
Commercial  National  Bank  v.  Consumers'  Brewing  Co.,  16  App.  D.  C. 
195,  appeal  will  not  lie  from  judgment  sustaining  demurrer  to  one  of 
two  counts,  pending  trial  under  remaining  count. 

Appeal  does  not  lie  until  all  controTersy  settled  at  trial,  whether  in  law, 
admiralty  or  equity. 

Approved  in  Smith  v.  Iverson,  203  U.  S.  586,  51  L.  Ed.  829,  27  Sup. 
Ct.  784,  and  Dowagiac  Mfg.  Co.  v.  Superior  Drill  Co.,  115  Fed.  890, 
53  C.  C.  A.  36,  both  reaffirming  rule ;  Re  Pollitz,  296  U.  S.  332,  61  L.  Ed. 
1084,  27  Sup.  Ct.  729,  mandamus  will  not  lie  to  compel  Circuit  Court 
to  remand  cause  which  that  court  considered  to  be  separable;  Wuerpel 
v.  Canal-Louisiana  Bk.  &  Trust  Co.,  231  Fed.  936,  decree  dismissing  one 
claim  in  bill  by  trustee  in  bankruptcy  to  recover  preferences  is  not  ap- 
pealable ;  Cay  v.  Yereen,  144  Fed.  840,  75  C.  C.  A.  667,  decree  dismissing 
bill  as  to  one  of  two  or  more  defendants,  leaving  case  undisposed  of  as 
to  others,  is  not  appealable;  Newlin  v.  Phillips,  9  Del.  Ch.  169,  80  Atl. 
641,  where  one  defendant  answers  and  another  demurs,  latter  cannot 
appeal  from  order  overruling  his  demurrer;  Houston  v.  Brown,  5  Ind.  Ter. 
376,  82  S.  W.  780,  order  sustaining  separate  demurrer  of  two  defend- 
ants, without  disposing  of  case  as  to  third  defendant,  is  not  final; 
Gunn  V.  Black,  60  Fed.  160,  8  C.  C.  A.  542,  order  for  purpose  of  execut- 
ing decree  after  appeal  therefrom  perfected,  but  reserving  final  action 
until  commissioner's  report,  is  unappealable;  Marden  v.  Campbell  etc. 
Mfg.  Co.,  67  Fed.  813,  15  C.  C.  A.  26,  complainant  has  no  right  to 
cross-appeal  from  part  of  decree  declaring  certain  claims  .of  patent  void 
and  others  not  infrinered. 

Distinguished  in  Standley  v.  Roberts,  59  Fed.  839,  8  C.  C.  A.  306, 
orders  finally  dismissing  interpleaders  from  suit  are  appealable  thereby. 

Equity  decree  settling  all,  except  amount  involving  certain  parties  and 
separable,  is  final  as  to  others. 
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Approved  in  Nash  v.  Harshman,  149  U.  S.  264,  37  L.  Ed.  727,  13  Sup. 
Ct.  846,  dismissing  on  authority  of  principal  case;  Salmon  v.  Mills,  66 
Fed.  33,  13  C.  C.  A.  372,  order  upholding  attachment  as  against  inter- 
pleader is  final;  Andrews  v.  Nat.  Foundry  etc.  Works,  73  Fed.  517,  19 
C.  C.  A.  548,  decree  determining  priority  of  judgments  over  mortgage, 
and  that  unpaid  stockholders  should  pay  creditors,  is  final;  Baker  v. 
Old  Nat.  Bank,  91  Fed.  450,  33  C.  C.  A.  570,  decree  dismissing  suit 
against  stockholders  as  to  pledgee  is  not  final  for  appeal  by  complainant ; 
In  re  Atlantic  City  R,  R.  Co.,  164  U.  S.  635,  4l  L.  Ed.  680,  17  Sup.  Ct. 
209,  arguendo.  s 

Distinguished  in  Hooven,  Owens  ft  Rentschler  Co,  v.  John  Feather- 
stone's  Sons,  111  Fed.  85,  49  C.  C.  A.  229,  holding  decree  in  suit  to 
enforce  mechanic's  lien  that  complainant  take  nothing  and  that  it  is 
entitled  to  no  lien  against  certain  defendant  is  appealable  by  complain- 
ant, though  another  necessary  party  who  was  never  served  and  never 
appeared  was  named  in  petition  and  summons  as  a  defendant. 

148  IT.  8.  266-270,  37  L.  Ed.  446,  IS  8np.  Ot.  604,  00LTJMBTJ8  WATCH  00. 
▼.  B0BBIN8. 

Certlflcate  of  divlBion,  sbowlng  luumlmouf  decision  differing  from  that 
of  another  Circuit,  is  insnlllclent. 

Approved  in  Sturgiss  v.  Meurer,  191  Fed.  1006,  111  C.  C.  A.  673, 
following  rule;  Alabama  etc.  Ry.  Co.  v.  Thompson,  200  U.  S.  213,  50 
L.  Ed.  445,  26  Sup.  Ct.  161,  question  certified  must  be  one  answer  to 
which  is  to  aid  court  in  determining  case  before  it ;  Felsenheld  v.  United 
States,  186  U.  S.  134,  46  L.  Ed.  1089,  22  Sup.  Ct.  743,  holding  certificate 
of  division  must  present  distinct  proposition  of  law ;  German  Ins.  Cd.  v. 
Heame,  118  Fed.  135,  55  C.  C.  A.  84,  holding  Circuit  Court  of  Appeals 
cannot  certify  question  of  law  to  Supreme  Court  on  motion  of  party  unless 
judges  consider  such  question  doubtful ;  Electric  Mfg.  Co.  v.  Edison  Elec- 
tric Light  Co.,  61  Fed.  837,  10  C.  C.  A.  106,  reaffirming  rule;  May- 
nard  v.  Hecht,  151  U.  S.  327,  38  L.  Ed.  180,  14  Sup.  Ct.  354,  where 
jurisdiction  alone  is  in  issue,  certificate  of  question  of  jurisdiction  to 
be  decided  is. absolutely  requisite;  United  States  v.  Rider,  163  U.  S.  340, 
4lli.  Ed.  104,  16  Sup.  Ct.  986,  reaffirming  rule;  United  States  v.  Union 
Pac.  Ry.  Co.,  168  U.  S.  512,  42  L.  Ed.  561,  18  Sup.  Ct.  169,  certificate 
failing  to  present  distinct  propositions  of  law  is  insufficient;  American 
Sugar  Ref .  Co.  v.  Johnson,  60  Fed.  509,  9  C.  C.  A.  110,  and  The  Horace  B. 
Parker,  74  Fed.  642,  20  C.  C.  A.  572,  both  denying  application  to  cer- 
tify; Smith  V.  Vulcan  Iron  Works,  165  U.  S.  523,  41  L.  Ed.  812,  17  Sup. 
Ci.  409,  arguendo. 

Propositioiu  of  law  must  he  clearly  and  distinctly  certifled. 
Approved  in  Chicago  etc.  Ry.  Co.  v.  Williams,  205  U.  S.  453,  51  L.  Ed. 
878,  27  Sup.  Ct.  559,  question  of  mixed  law  and  fact  cannot  be  certified. 
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• 

Certificate  must  specifically  set  forth  qaestion  to  lie  answered  and  must 
state  that  instmction  is  desired  for  proper  decision. 

Approved  in  Hills  &  Co.  v.  Hoover,  220  U.  S.  331,  Aim.  Gas.  19120. 
562,  55  L.  Ed.  486,  31  Sup.  Ct.  402,  qaestion  must  be  answered  with  ref- 
erence to  actual  case;  Dickinson  v.  United  States^  174  Fed.  809,  98 
G.  C.  A.  516,  declining  to  issue  certificate  after  case  had  been  decided. 

Definiteneas  of  question  to  be  certified.    Note,  31  L.  &.  A.  S95. 

148  n.  8.  270-292,  37  L.  Ed.  447,  13  Sop.  Ot.  608,  HUBEB  ▼.  HELBON  MFG. 
00. 

Patent  to  assignee  of  foreign  patentee,  applied  for  after  lapse  of  for- 
eign patent,  is  void. 

Approved  in  Accumulator  Co.  v.  Julien  Elec.  Co.,  57  Fed.  615,  right 
to  extension  of  foreign  patent  if  unapplied  for,  does  not  prolong  Am- 
erican patent;  dissenting  opinion  in  Hennebique  Const.  Co.  v.  Myers, 
172  Fed.  878,  97  C.  C.  A.  289,  majority  holding  that  Treaty  of  1901  did 
away  with  limitation  imposed  upon  domestic  patents  for  inventions 
previously  patented  in  foreign  countries. 

Distinguished  in  Welsbach  Light  Co.  v.  Apollo  Incandescent  Gas 
Light  Co.,  96  Fed.  334,  335,  37  C.  C.  -A.  508,  lapse  of  foreign  patent  for 
nonpayment  of  annuity,  pending  application  for  American  patent,  docs 
not  render  latter  void;  Societe  Anonyme  v.  General  Electric  Co.,  97 
Fed.  605,  holding  provisional  foreign  patent  which  merely  secures 
applicant  against  effects  of  publication  for  three  years  and  entitles 
him  to  definite  patent  on  making  certain  proofs  within  that  time  does 
not  affect  subsequent  American  patent  for  same  invention  under  Rev. 
Stats.,  §4887. 

Eeissne  of  Boyle  water-closet  patent,  with  additional  claims,  on  ground 
of  mistake,  held  void. 

Approved  in  General  Electric  Co.  v.  Richmond  Street  etc.  Ry.  Co., 
178  Fed.  90,  102  C.  C.  A.  138,  reissue  patent  for  controller  for  electric 
motors  held  void  as  being  broader  than  original;  Chicago  Ry.  etc.  Co. 
v.  Perry  Side  Bearing  Co.,  170  Fed.  973,  reissue  piitent  for  side  bearing 
for  railway  cars  held  void  as  departure  from  original  patent;  In  re 
Starkey,  21  App.  D.  C.  525,  denying  application  for  reissue  with  broader 
claims,  made  six  years  after  original  patent;  Dunham  v.  Dennison  Mfg. 
Co.,  154  U.  S.  Ill,  38  L.  Ed.  927,  14  Sup.  Ct.  989,  Dunham's  reissue, 
No.  10,488,  for  improved  tag  and  envelope,  is  void;  Peoria  Target  Co. 
v.  Cleveland  Target  Co.,  58  Fed.  239,  7  C.  C.  A.  197,  commissioner's 
decision  as  to  existence  of  mistake,  etc.,  conclusive  only  when  record 
shows  existence  of  evidence  thereof;  Mast  v.  Iowa  Windmill  etc.  Co., 
76  Fed.  822,  22  C.  C.  A.  586  (affirming  68  Fed.  222),  three  years'  delay 
in  applying  for  reissue,  enlarging  claims,  renders  same  void. 

Distinguished  in  Toledo  Computing  Scale  Co.  v.  Moneyweight  Scale 
Co.,  178  Fed.  559,  upholding  reissue  patent  for  computing  scale,  though 
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claims  broader  than  those  of  original;  Reece  Button-Hole  Mach.  Co.  v. 
Globe  Button-Hole  Mach.  Co.,  61  Fed.  963,  10  C.  C.  A.  194,  upholding 
Reece  patent  No.  240,546,  for  improved  button-hole  machines. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  £.  B.  G.  794. 

lUlMne  for  Boyle  wBter-€lo0«t  patent,  with  expanded  claim  as  to  flush- 
inf -chamber,  held  roid. 

Approved  in  Olin  v.  Timken,  155  U.  S.  147,  39  L.  Ed.  108,  15  Sup.  Ct. 
52,  reissue  No.  9,54^  to  Tilton  and  Stiven,  for  carriage  springs,  is  void ; 
McDowell  V.  Ideal  Concrete  Mach.  Co.,  187  Fed.  824,  825,  109  C.  C.  A. 
574,  holding  void  reissue  patent,  with  enlarged  claims,  for  machine  for 
making  hollow  concrete  blocks. 

Right  to  patent    for   new    combination  of  machines  or  processes. 
Note,  20  E.  B.  0.  158. 

148  U.  S.  293-300,  37  L.  Ed.  464,  IS  Sup.  Ct.  600,  WASATOH  BON.  00.  T. 
CBESCENT  MIK.  00. 

Beformation  of  deed  is  prima  fade  proper  where,  \f  mistake,  part  of 
Unds  sold  were  omitted,  and  consideration  paid. 

Approved  in  Crescent  Min.  Co.  v.  Wasatch  Min.  Co.,  151  U.  S.  323, 
38  L.  Ed.  179,  14  Sup.  Ct.  350,  arguendo. 

Reformation  of  contracts.    Note,  65  Am.  St.  Bep.  510. 

Pleading  charging  deed  receired  through  agent's  fraud  held  not  at  rari- 
ance  with  finding  that  it  was  received  by  mistake.  Fraud  la  a  legal 
conclusion. 

Approved  in  Bowers  v.  New  York  Life  Ins.  Co.,  68  Fed.  787,  in  bill  to 
reform  contract  it  is  sometimes  permissible  to  charge  fraud  or  mistake 
in  alternative. 

Objection  for  variance  comes  too  late  on  appeal. 
Approved  in  Duncan  v.  Holder,  15  N.  M.  330,  107  Pac.  687,  reaffirming 
rule;  Paauhau  Sugar  Plantation  Co.  v.  Palapala,  127  Fed.  922,  62  C.  C.  A. 
552,  holding  where  in  admiralty  suit  in  personam  defendant  made  no 
objection  that  by  reason  of  plaintiff's  minority  he  cannot  sue  alone, 
objection  cannot  be  first  raised  on  appeal;  Bragg  v.  Metropolitan  St. 
Ry.  Co.,  192  Mo.  358,  91  S.  W.  535,  applying  rule  in  action  for  personal 
injuries;  The  McCall  Co.  v.  Jennings,  26  Utah,  464,  73  Pac.  640,  apply- 
ing rule  in  action  for  balance  of  purchase  price  of  goods  sold ;  Jennings 
V.  Pratt,  19  Utah,  133,  56  Pac.  952,  holding  objections  to  sufficiency  of 
pleadings  will  not  for  first  time  be  considered  on  appeal  in  determining 
question  of  nonsuit;  Paine  v.  Trask,  56  Fed.  235,  5  C.  C.  A.  497,  objec- 
tion to  want  of  foundation  for  secondary  evidence  comes  too  late  on 
appeal;  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  58  Fed.  722, 
7  C.  C.  A.  442,  objection  that  decree  in  former  suit  was  not  prop- 
erly pleaded  comes  too  late   on  appeal;  Wechselberg  v.  Flour  City 
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Nat.  Bank,  64  Fed.  94,  26  L.  R.  A.  474,  12  C.  C.  A.  56,  objection 
of  variance  cannot  be  first  made  on  appeal. 

Miscellaneous.    Cited  in  Black  v.  Teeter,  1  Alaska,  564. 

148  U.  8.  301-311,  37  L.  Ed.  459,  13  Sap.  Ot  696,  CAMERON  Y.  UNITED 
STATES. 

Action  to  oust  claimant  in  good  faith  on  public  land  worth  more  than 
ten  thousand  dollars  is^  within  appellate  amount. 

Approved  in  South  Carolina  v.  Seymour,  153  U.  §.  358,  88  L.  Ed.  744, 
14  Sup.  Ct.  873,  denying  appellate  jurisdiction  over  mandamus  proceed- 
ing to  compel  registration  of  State 's  liquor  trademark ;  Porter  v.  North- 
em  Pac.  Ry.  Co.,  161  Fed.  775,  where,  in  suit  for  trespass,  title  is  put 
in  issue  by  answer,  value  of  property  must  be  taken  to  determine  right 
to  removal. 

Action  to  oust  claimants  on  public  land  being  eqnltable,  exceptions  may 
be  considered  on  appeal  Arom  nonjnry  trial. 

Approved  in  United  States  v.  Bernard,  202  Fed.  730, 121  C.  C.  A.  190, 
statute  held  to  give  Federal  courts  jurisdiction  in  equity  over  suit  to 
restrain  inclosure  of  public  lands ;  Marquez  v.  Maxwell  Land  Grant  Co., 
12  N.  M.  451,  78  Pac.  42,  action  to  quiet  title  and  to  enjoin  against 
waste  is  within  equitable  jurisdiction. 

What  is  good  defense  to  action  to  oust  intruder  on  public  lands,  stated. 
Approved  in  Tidwell  v.  Chiricahua  Cattle  Co.,  5  Ariz.  366,  53  Pac. 
196,  holding  under  act  of  Congress  of  February  25,  1885,  relative  to 
unlawful  inclosure  of  public  lands,  defendant  in  ejectment  could  not  make 
lawful  entry  on  tract  less  than  one  hundred  and  sixty  acres  which  had 
been  inclosed  by  the  original  settler,  as  incident  to  his  settlement, 
all  of  which  was  in  actual  use  and  held  by  plaintiff  under  record  con- 
veyances from  original  settler  and  his  grantees;  Marques  v.  Maxwell 
Land  Grant  Co.,  12  N.  M.  451,  78  Pac.  42,  action  to  quiet  title  and  to 
enjoin  waste  is  maintainable  on  complaint  alleging  plaintiff's  ownership  in 
fee,  description  of  land,  and  defendant's  adverse  claim ;  Ridpath  v.  Denee, 
85  Wash.  327,  148  Pac.  17,  one  holding  land  surrounded  by  fence, 
under  claim  of  right  and  color  of  title,  may  maintain  unlawful  detainer; 
McAllister  v.  Okanogan  County,  51  Wash.  650,  24  L.  R.  A.  (N.  S.)  764, 
100  Pac.  147,  settler  upon  unsurveyed  public  land  may  inclose  amount 
thereof  which  land  laws  permit  him  to  enter;  Caldwell  v.  Bush,  6  Wyo. 
362,  45  Pac.  493,  act  of  1891,  regulating  rights  of  bona  fide  purchasers 
of  final  certificates  to  entry  canceled  before  passage  thereof. 

Assignee  of  Mexican  grant  held  to  show  color  of  title  within  act  of 
1885,  to  oust  intruders  on  pubUc  lands. 

Approved  in  Schrimpsher  v.  Stockton,  183  U.  S.  298,  46  L.  Ed.  206, 
22  Sup.  Ct.  Ill,  holding  deed  valid  on  face  made  by  one  having  title 
to  land  when  received  by  one  bona  fide  purchaser  is  color  of  title; 
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Matthews  v.  Slattery,  126  La.  124,  52  South.  239,  action  of  jactitation 
cannot  be  maintained  by  homesteader  as  against  one  in  possession  under 
color  of  title  J  Hoge  v.  Magnes,  85  Fed.  357,  29  C.  C.  A.  564,  tax  deed 
reciting  that  sale  was  of  several  distinct  tracts  for  single  gross  sum 
constitutes  color  of  title ;  United  States  v.  Green,  185  U.  S.  270,  46  L.  Ed. 
905,  22  Sup.  Ct.  645,  arguendo. 

Color  of  title  arises  from  deed.  Inadequate  to  convey  real  title,  and 
grantor  without  power. 

Approved  in  Work  v.  United  Globe  Mines,  231  U.  S.  600,  68  L.  Bd. 
393,  34  Sup.  Ct.  274,  deed  may  furnish  good  color  of  title  though 
referring,  by  way  of  recital,  to  earlier  defective  deed;  Henry  v.  Brown, 
143  Ala.  455,  39  South.  327,  determining  existence  of  color  of  title; 
Knight  V.  Cohen,  7  Cal.  App.  48,  93  Pac.  399,  deed  to  right  of  way 
from  one  not  owner  held  to  constitute  color  of  title ;  Los  Angeles  Farm- 
ing etc.  Co.  V.  Hoff,  4  Cal.  Unrep.  295,  34  Pac.  518,  allowing  plaintiff 
in  possession  of  land  under  judicial  decree  for  twenty-five  years  to 
recover  from  naked  trespassers;  Boi^e  City  v.  Wilkinson,  16  Idaho,  173, 
102  Pac.  156,  deed  by  mayor  of  city  to  portion  of  public  street  held  to 
give  color  of  title;  Johnson  v.  Hurst,  10  Idaho,  326,  77  Pac.  791,  de- 
termining existence  of  color  of  title  sufficient  to  maintain  suit  to  quiet 
title ;  Montoya  v.  Unknown  Heirs  of  Vigil,  16  N.  M.  383,  120  Pac.  688, 
statute  held  to  grant  fee  simple  to  persons  in  possession  of  lands  within 
Spanish  grant  for  ten  years  under  deeds  purporting  to  convey  fee 
simple;  Seals  v.  Seals,  165  N.  C.  413,  Ann.  Oaa.  1915D,  134,  81  S.  E. 
614,  deed  obtained  by  fraud  held  to  constitute  good  color  of  title: 
Bartlett  v.  Ambrose,  78  Fed.  844,  24  C.  C.  A.  397,  void  tax  deed,  not 
showing  invalidity  on  face,  is  sufficient  color  of  title  for  adverse  posses- 
sion. ' 

What  constitutes  color  of  title  within  the  meaning  of  the  law  of 
adverse  possession.    Note,  88  Am.  St.  Rep.  703,  706,  710. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1215,  1219. 

Wlienever  a  tract  of  land  Is  legally  appropriated  to  any  purpose.  It  be- 
comes severed  from  tbe  mass  of  public  lands. 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  United  States,  190  U.  S.  189, 
47  L.  Ed.  1013,  23  Sup.  Ct.  675,  railroad  grant  does  not  attach  to  lands 
which  at  time  of  definite  location  of  land  have  been  sold,  pre-empted 
or  reserved  or  otherwise  disposed  of  for  any  purpose;  Southern  Pac. 
R.  Co.  V.  United  States,  133  Fed.  666,  66  C.  C.  A.  581,  where  Mexican 
grant  after  confirmation  was  surveyed  pursuant  to  13  Stat.  332,  and 
copy  of  survey  after  approval  by  State  surveyor-general,  filed  in  General 
Land  Office,  fact  that  it  had  not  been  approved  by  commissioner  did 
not  change  its  effect  as  withdrawal  from  operation  of  railroad  grant; 
XVI— 26 
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Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  617,  71  C.  C.  A.  598,  as  to 
what  is  "public  land." 

Distinguished  in  Union  Pac.  Ry.  Co.  v.  Karges,  169  Fed.  462,  statute 
reserving  school  sections  in  territory  of  Nebraska  did,  not  affect  subse- 
quent grant  of  right  of  way  to  Union  Pacific  railroad. 

148  U.  8.  312-345,  37  L.  Ed.  463,  13  Sup.  Ot.  622,  MONONOAHELA  NAY. 
00.  ▼.  UNITED  STATES. 

Right  of  eminent  domain  is  independent  of  constttational  provlsioiu,  but 
compensation  is  essential  feature. 

Approved  in  Weeks  v.  Grace,  194  Mass.  299,  10  Ann.  Oas.  1077,  9 
L.  E.  A.  (N.  S.)  1092,  80  N.  E.  221,  covenant  of  warrantee  against 
encumbrances  is  not  broken  when  city  takes  strip  of  land  for  sewer; 
Richmond  etc.  R.  R.  Co.  V.  Chamblin,  100  Va.  405,  41  S.  E.  751,  holding 
in  condemnation  proceedings  injury  to  access  and  increase  of  difficulty 
and  costs  of  handling  freight  on  residue  of  land  are  proper  elements 
of  damage  to  be  considered;  Chappell  v.  United  States,  160  U.  S.  510, 
40  L.  Ed.  514,  16  Sup.  Ct.  400,  upholding  act  of  1888  for  condemnation 
of  land  for  lighthouse  purposes;  Postal  Tel.  Cable  Co.  v.  Southern  Ry. 
Co.,  89  Fed.  191,  Rev.  Stats.,  §  5263,  authorizing  construction  of  tele- 
graph lines  over  post  road,  does  not  dispense  with  necessity  for  con- 
demnation of  right  of  way  under  State  laws;  Lewis  v.  Portland,  25 
Or.  169,  42  Am.  St.  Rep.  789,  22  L.  R.  A.  744,  35  Pac.  264,  riparian  owner 
must  be  compensated  for  taking  wharf  for  public  use;  dissenting  opin- 
ion in  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  589,  50  L.  Ed.  611,  26 
Sup.  Ct.  341,  majority  upholding  compelling  of  railroad  to  stand  ex- 
pense of  removing  and  rebuilding  its  bridge  made  necessary  by  widen- 
ing of  channel  by  Illinois  drainage  commissioners. 

• 

By  flftb  amendment  full  equivalent  must  be  given,  apart  from  benefit 
derived  in  common  with  public. 

A])provcd  in  Prairie  Oil  &  Gas.  Co.  v.  United  States,  204  Fed.  807, 
holding  void  statute  imposintr  duties  of  common  carrier  upon  owner 
of  private  pipe-line;  United  States  v.  Sargent,  162  Fed.  84,  89  C.  C.  A. 
81,  allowing  interest  on  amount  awarded  by  commissioners  for  land 
taken  for  postoffice  site,  in  accordance  with  State  practice;  United 
States  V.  Town  of  Nahant,  153  Fed.  524,  82  C.  C.  A.  470,  town  could 
show  fair  cost  of  restoiing  water  and  sewer  systems  to  efficiency  where 
essential  parts  of  them  were  taken;  Town  of  Nahant  v.  United  States, 
136  Fed.  278,  280,  281,  283,  69  L.  R.  A.  728,  70  C.  C.  A.  641,  determining 
elements  of  compensation  to  city  where  government  condemns  land  by 
plat  together  with  all  streets  and  ways  and  structures;  PaciAc  Gas  & 
Elec.  Co.  V.  Chubb,  24  Cal.  App.  267,  141  Pac.  36,  just  compensation 
does  not  include  attorneys'  fees;  Maryland  etc.  Ry.  Co.  v.  Hiller,  8 
App.  D.  C.  292,  holding  void  provision  in  act  of  Congress  chartering 
railroad  company  to  effect  that  benefits  may  be  set  off  against  value  of 
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laod  condemned;  Postal  Tel.  etc.  Co.  v.  Chicago  etc.  R.  R.  Co.,  30  Ind. 
App.  662,  66  N.  £.  921,  holding  telegraph  company  may  acquire  right 
of  way  for  its  lines  over  and  along  right  of  way  of  railroad  when  such 
use  will  not  materially  interfere  with  use  for  which  land  was  originally 
eondemned  by  railroad;  Edgewater  etc.  R.  Co.  v.  Valvolene  Oil  Co., 
76  N.  J.  L.  791,  72  Atl.  86,  where  taking  of  right  of  way  necessitated 
removal  of  parts  of  oil-refining  plant,  owner  of  latter  was  entitled  to 
eost  of  ■eeaaaary  reconstmction ;  Blineoe  v.  Choctaw  etc.  R.  R.  Co«, 
16  Okl.  299,  83  Pac.  907,  determining  measure  of  damages  for  taking 
land  for  railroad  right  of  way;  dissenting  opinion  in  Brand  v.  Union 
Elevated  R.  R.  Co.,  238  U.  S.  697,  59  L.  Ed.  1477,  35  Sup.  Ct.  846, 
majority  denying  to  abutting  property  owner  damages  for  erection  of 
elevated  railroad,  in  absence  of  evidence  that  market  value  was  im- 
paired ;  dissenting  opinion  in  Greenleaf -Johnson  Lumber  Co.  v.  Garrison, 
237  U.  S.  270,  69  L.  Ed.  948,  35  Sup.  Ct.  561,  majority  holding  riparian 
owner  not  entitled  to  compensation  for  improvements  built  on  harbor 
line  where  War  Department  established  new  line;  dissenting  opinion  in 
Hale  v.  Henkel,  201  U.  S.  84,  50  L.  Ed.  669,  26  Sup.  Ct.  370,  majority 
construing  privilege  against  self-incrimination  by  searches  and  seizures ; 
United  States  v.  Gettysburg  Elec.  Ry.  Co.,  160  U.  S.  686,  40  L.  Ed.  588, 
16  Sup.  Ct.  431,  if  land  taken  is  essential  to  enable  railroad  to  perform 
functions,  fact  may  enter  into  consideration  of  compensation;  Chicago 
etc.  R.  R.  Co.  v.  Chicago,  166  U.  S.  238,  41  L.  Ed.  986,  17  Sup.  Ct.  585, 
measure  of  compensation  for  opening  street  across  railroad  tracks  is 
decrease  in  value  for  railroad  purposes;  Opinion  of  Justices,  66  N.  H. 
631,  33  Atl.  1077,  although  its  Constitution  does  not  require  compensa- 
tion to  be  made.  State  cannot  purchase  railroad  for  less  than  value 
thereof;  dissentinpr  opinion  in  Fong  Yue  Ting  v.  United  States,  149 
U.  S.  738,  87  L.  Ed.  922,  13  Sup.  Ct.  1032,  arguendo. 

Distinguished  in  Delaware  etc.  R.  R.  Co.  v.  United  States,  231  U.  S. 
370,  58  L.  Ed.  272,  34  Sup.  Ct.  66,  upholding  statute  penalizing  transpor- 
tation by  railway  company  in  interstate  commerce  of  any  commodity 
owned  by  it ;  Bauraan  v.  Ross,  167  U.  S.  582,  42  L.  Ed.  286,  17  Sup.  Ct. 
979,  direct  benefits  to  owner  may  be  considered  in  fixing  eompen.sation. 

Measure  of  compensation  Is  judicial  question;  court  may  disregard  di* 
rection  of  Congress  as  to  computation. 

Approved  in  United  States  v.  Honolulu  Plantation  Co.,  122  Fed.  584, 
58  C.  C.  A.  279,  holding  in  proceedings  to  condemn  portion  of  tract 
of  land,  taking  of  which  did  not  affect  the  value  of  remainder,  evidence 
of  value  of  improvement  of  remanider  is  inadmissible;  Newburyport 
Water  Co.  v.  City  of  Newburyport,  103  Fed.  586,  upholding  Massachusetts 
acts  authorizing  city  to  build  own  waterworks,  and  obliging  city  to  pur- 
chase works  of  water  company  having  franchise  at  price  fixed  by  ap- 
praisers; Marin  Water  &  Power  Co.  v.  Railroad  Commission,  171  Cal. 
712,  154  Pac.  867,  statute  authorizing  railroad  commission  to  fix  com- 
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pensation  to  be  paid  owners  of  public  utility  property  condemned  by 
municipal  water  district  confers  judicial  power;  Sisson  v.  Board  of 
Supervisors,  128  Iowa,  463,  104  N.  W.  462,  upholding  Acts  30th  Gen. 
■|Assem.,  p.  63,  §17,  providing  that  damages  awarded  for  taking  of 
land  for  drainage  system  shall  be  paid  or  secured  to  be  paid  upon  such 
terms  as  county  auditor  may  deem  just;  Kennebec  Water  Dist.  v. 
Waterville,  97  Me.  214,  217,  54  Atl.  18,  19,  determining  value  of  plant 
of  water  company  sought  to  be  taken  by  eminent  domain;  In  re  Water 
Front  in  City  of  New  York,  190  N.  Y.  353,  13  Ann.  Oai^.  698,  16  L.  R.  A. 
(N.  S.)  335,  82  N.  E.  300,  holding  void  provision  in  city  charter  that 
compensation  for  part  of  lands  taken  for  waterfront  improvement  may 
be  diminished  by  benefit  to  remainder;  Bauman  v.  Ross,  167  U.  S.  583, 
42  L.  Ed.  286,  17  Sup.  Ct.  979,  estimate  of  compensation  may  be  made 
by  commission  appointed  by  court  or  executive ;  Morris  v.  United  States, 
174  U.  S.  291,  43  L.  Ed.  980,  19  Sup.  Ct.  686,  citing  principal  case  as 
to  proper  method  of  compensation;  New  York  etc".  R.  R.  Co.  v.  Long, 
69  Conn.  437,  37  Atl.  1073,  what  compensation  shall  be  paid  is  a  judicial 
question;  In  re  City  of  Buffalo,  139  N.  Y.  431,  34  N.  E.  1105,  law 
attempting  to  confer  jurisdiction  over  proceedings  to  condemn  land 
outside  court's  jurisdiction  is  void;  In  re  Smith,  9  Wash.  90,  37  Pac. 
312,  highway  act  of  1893  violates  constitutional  provision  that  compen- 
sation must  be  ascertained  by  jury';  dissenting  opinion  in  United  States 
V.  Sargent,  162  Fed.  89,  89  C.  C.  A.  81,  majority  allowing  interest  on 
amount  awarded  by  commissioners  for  land  taken  for  postoffice  site 
in  accordance  with  State  practice. 

Distinguished  in  District  of  Columbia  v.  Armes,  8  App.  D.  .C.  422, 
where  part  only  of  land  is  taken,  benefit  or  detriment  to  remainder 
may  be  taken  into  consideration. 

Judicial  power  over  eminent  .domain.    Note,  22  L.  R.  A.  (N.  S.)  66. 

Value  of  dam  and  lock  taken  requires  consideration  of  earnings  and 
franchise  to  take  tolls. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  North  American  Tel.  Co.,  230 
Fed.  352,  in  proceeding  by  telegraph  company  to  condemn  right  of  way 
over  right  of  way  of  railroad  company,  evidence  of  rental  value  is 
admissible;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  196  Fed.  823, 
value  of  franchise  may  be  considered  in  determining  validity  of  statute 
fixing  rates;  Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  693, 
694,  value  of  franchise  of  water  company  must  be  considered  in  deter- 
mining water  rates ;  Consolidated  Gas  Co.  v.  City  of  New  York,  157  Fed. 
875,  value  of  franchise  of  gas  company  must  be  considered  in  determin- 
ing: gas  rates;  Chicago  etc.  Ry.  Co.  v.  Ludwig,  156  Fed.  157,  holding 
void  statute  forfeiting  franchise  of  foreign  railroad  corporation  re- 
moving suit  to  Federal  court ;  Spring  Valley  Water  Works  v.  San  Fran- 
cisco, 124  Fed.  601,  holding  in  determining  reasonableness  of  rates  to 
be  charged  by  water  company,  amount  and  value  of  bonds  and  stock 
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of  corporation,  if  not  in  excess  of  real  value  of  property,  may  be  con- 
sidered; Kennebec  Water  Dist.  v.  Waterville,  97  Me,  202,  208,  54  Atl. 
13,  16,  determining  value  of  water  plant  sought  to  be  taken  by  eminent 
domain;  Public  Ser.  Gas  Co.  v.  Board  of  Public  Utility  Commrs.,  87 
N.  J.  L.  595,  92  Atl.  612  (reversing  84  N.  J.  L.  480,  87  Atl.  658),  value 
of  gas  company's  franchise,  though  not  exclusive,  should  be  considered  in 
fixing  rates ;  Southern  Ry.  Co.  v.  City  of  Memphis,  126  Tenn.  282, 291, 301, 
Ann,  Gas.  191SE,  158,  41  L.  E.  A.  (N.  S.)  828,  148  S.  W.  665,  668,  670, 
where  railroad  terminal  grounds  are  taken  for  park  purposes,  company  is 
entitled  to  value  of  land  in  connection  with  use  to  which  it  was  put ;  Bur- 
ger v.  State  Female  Normal  School,  114  Va.  497,  77  S.  E.  491,  in  proceed- 
ing to  condemn  building  for  school,  measure  of  damages  is  market  value, 
without  reference  to  value  to  condemning  party;  Phoenix  Iron  Works 
Co.  v.  New  York  Security  etc.  Co.,  83  Fed.  760,  28  C.  C.  A.  76,  subse- 
quently acquired  machinery  furnishing  power  of  railway  passes  under 
prior  mortgage,  although  vendor  reserved  title  pending  payment ;  Mary- 
land Ice  Co.  v.  Arctic  Ice  etc.  Mfg.  Co.,  79  Md.  107,  29  Atl.  71,  as  to 
damages  for  breach  of  contract  for  ice  machines,  made  in  view  of  pros- 
pective raise  in  price  of  ice. 

Distinguished  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  388, 
upholding  Comp.  Stats.  1901,  p.  3545,  requiring  alteration  of  bridges 
across  navigable  streams  where  they  obstruct  navigation. 

Ix)st  profits  in  eminent  domain  cases  as  damages.  Note,  51  L.  B.  A. 
326. 

Compensation  paid  for  plant  of  public  utility  company.  Note,  47 
L.  E.  A.  (K.  S.)  796,  799,  800. 

Treatment  of  franchises,  water  rights,  and  miscellaneous  intan- 
gibles in  public  service  property  valuations.  Note,  48  L.  E.  A* 
(N.  S.)  1074,  1075. 

Returns  to  which  public  service  corporations  entitled.  Note,  L.  E.  A. 
1915^,  15. 

UnlesB  Congress  acts,  States  may  improve  streama  with  locks,  etc.,  and 
collect  tolls,  dr  empower  othen. 

Approved  in  Hendrick  v.  Maryland,  235  U.  S.  624,  59  L.  Ed.  391,  35 
Sup.  Ct.  140,  upholding  State  statute  limiting  free  use  of  highways  by 
motor  vehicles  of  nonresidents;  United  States  v.  Parkersburg  Branch 
R.  Co.,  143  Fed.  230,  74  C.  C.  A.  354,  railroad  bridge  over  navigable 
stream  built  under  authority  of  Federal  act  can  only  be  required  to  be 
removed  as  obstruction  to  navigation  by  act  of  Congress  authorizing 
same  and  providing  for  compensation;  State  v.  Portland  General  Elec. 
Co.,  52  Or.  531,  98  Pac.  161,  corporation  organized  to  improve  navigable 
liver  must  receive  special  authority  to  do  so ;  In  re  Southern  Wisconsin 
Power  Co.,  140  Wis.  261,  122  N.  W.  807,  in  absence  of  Federal  statute. 
State  statute  authorizing  dam  across  navigable  river  wholly  within  State 
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is  valid;  Hopkins  v.  United  States,  171  U.  S.  592,  43  L.  Ed.  ^96,  19 
Snp.  Ct.  45,  charges  for  facilities  furnished  are  not  a  regulation  of  com- 
merce; Pacific  Gas-Imp.  Co.  v.  Ellert,  64  Fed.  427,  provision  in  act 
admitting  California  for  freedom  of  navigable  waters  does  not  refer  to 
physical  obstructions ;  Falls  Mfg.  Co.  v.  Oconto  River  Imp.  Co.,  87  Wis. 
151,  58  N.  W.  261,  State  may  authorize  construction  of  flooding  dams 
in  rivers;  United  States  v.  Ho^ft^ins,  82  Fed.  540,  illustrating  scope  of 
power;  Shively  v.  Bowlby,  152  U.  S.  34,  38  L.  Ed.  344,  14  Sup.  Ct.  560, 
arguendo. 

Right  to  improve  navigability  of  stream.     Note,  67  L.  R.  A.  825,  826. 

Congress  has  saiireme  authority  over  navigable  rivers,  and  can  take  lock 
and  dam,  by  paying  compensation. 

Approved  in  Wilson  v.  Shaw,  204  U.  S.  35,  ^1  L.  Ed.  357,  27  Sup.  Ct. 
233,^  Congress  had  power  to  build  Panama  canal;  Carondelet  Canal  & 
Nav.  Co.  V.  Louisiana,  233  U.  S.  388,  58  L.  Ed.  1011,  34  Sup.  Ct.  627, 
canal  company  held  entitled  to  compensation  upon  reversion  to  State 
of  its  property  rights;  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  593, 
50  L.  Ed.  609,  26  Sup.  Ct.  341,  upholding  compelling  of  railroad  to  stand 
entire  expense  of  removing  and  rebuilding  its  bridge  made  necessary  by 
widening  of  channel  by  Illinois  drainage  commissioners;  United  States 
V.  Lynch,  188  U.  S.  471,  47  L.  Ed.  549,  23  Sup.  Ct.  357,  holding  govern- 
ment diverting  stream  in  improvement  of  navigation  must  compensate 
riparian  owners  who  have  for  over  one  hundred  years  used  waters  to 
flood  rice  plantations ;  Downes  v.  Bidwell,  182  U.  S.  289,  45  L.  Ed.  1107. 
21  Sup.  Ct.  788,  holding  merchandise  brought  from  Porto  Rico  since 
passage  of  Foraker  Act  is  not  exempt  from  duty;  Fairbank  v.  United 
States,  181  U.  S.  300,  45  L.  Ed.  869,  21  Sup.  Ct.  655,  holding  void,  as  tax 
on  exports,  30  Stat.  448,  imposing  stamp  tax  on  foreign  bill  of  lading; 
United  States  v.  Bellingham  Bay  Boom  Co.,  176  U.  S.  216,  44  L.  Ed.  441, 
20  Sup.  Ct.  345,  holding  log  boom  which  completely  blocks  channel  of 
navigable  river,  not  being  authorized  by  1  Hill  Wash.  Stats.,  §  1592, 
not  exempt  from  prohibition  of  River  and  Harbor  Act  of  1890,  §  10; 
United  States  v.  Delaware  etc.  Co.,  164  Fed.  238,  holding  void  **  com- 
modities clause  *'  of  Interstate  Commerce  Act,  forbidding  railroad  com- 
panies from  transporting  in  interstate  commerce  articles  in  which  they 
are  interested;  United  States  v.  Adair,  152  Fed.  754,  upholding  Federal 
statute  penalizing  discharge  of  employee  of  interstate  carrier  for  mem- 
bership in  labor  union;  Milwaukee  Western  Fuel  Co.  v.  City  of  Mil- 
waukee, 152  Wis.  256,  257,  139  N.  W.  543,  where  bridge  over  navigable 
river,  wholly  within  State,  has  been  approved  by  War  Department, 
disregard  of  State  regulations  will  not  make  it  a  nuisance;  dissenting 
opinion  in  Green  leaf -Johnson  Lumber  Co.  v.  Garrison,  237  U.  S.  274, 
59  L.  Ed.  950,  35  Sup.  Ct.  551,  majority  holding  riparian  owner  not 
entitled  to  compensation  for  improvements  built  on  harbor  line  where 
War  Department  establishes  new  line;  dissenting  opinion  in  City  of 
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Owensboro  v.  Curaberiand  Tel.  &  Tel.  Co.,  230  U.  S.  79,  67  L.  Ed.  1S99, 
33  Sop.  Ct.  988,  majority  holding  that  general  power  to  repeal  ordinances 
did  not  operate  as  reservation  in  grant  of  right  to  lay  poles  and  wires ; 
dissenting  opinion  in  Scranton  v.  Wheeler,  179  U.  S.  184,  45  L.  Ed.  145» 
21  Snp.  Ct.  65,  majority  holding  where  government  pier  erected  on  sub- 
merged lands  in  front  of  lands  of  riparian  owner  permanently  destroys 
owner's  access  to  navigable  water^  he  is  not  entitled  to  compensation; 
United  States  v.  Moline,  82  Fed.  596,  Congress'  right  to  remove  obstruc- 
tions does  not  exempt  it  from  duty  of  compensation;  United  States 
v.  Joint  Traffic  Assn.,  171  U.  S.  571,  48  L.  Ed.  288,  19  Sup.  Ct.  32,  ai-gu- 
eudo. 

Distinguished  in  Garrison  v.  Greenleaf- Johnson  Lumber  Co.,  215  Fed. 
580, 131  C.  C.  A.  644,  Greenleaf -Johnson  Lumber  Co.  v.  United  States, 
204  Fed.  495,  496,  and  Green  leaf- Johnson  Lumber  Co.  v.  Garrison,  237 
U.  S.  263,  264,  59  L.  Ed.  946,  35  Sup.  Ct.  551,  all  holding  riparian  owner 
not  entitled  to  compensation  for  improvements  built  on  harbor  line  where 
War  Department  establishes  new  line ;  Lewis  Blue  Point  Oyster  Cultiva- 
tion Co.  V.  Briggs,  229  U.  S.  87,  89,  Ann.  Oas.  1915A,  282,  57  L.  Ed.  1085, 
1086,  33  Sup.  Ct.  679  (affirming  198  N.  Y.  295,  19  Ann.  Oas.  694,  34 
L.  £.  A.  (N.  S.)  1084,  91  N.  E.  849),  owner  of  land  under  bay  is  not 
entitled  to  compensation  for  destruction  of  oyster-bed  caused  by  dredging 
of  deep-water  channel ;  Calder  v.  Michigan,  218  U.  S.  599,  54  L.  Ed.  1168, 
31  Sap.  Ct.  122,  bonded  indebtedness  of  corporation  is  subject  to  reser- 
vation in  corporate  charter  of  power  to  repeal;  Union  Bridge  Co.  v. 
United  States,  204  U.  S.  397,  61  L.  Ed.  688.  27  Sup.  Ct.  367,  compensa- 
tion is  not  necessary  where  Secretary  of  War  requires  that  bridge  be 
altered  in  order  that  it  may  not  obstruct  navigation;  United  States  v. 
Louisville  Bridge  Co.,  233  Fed.  278,  owner  of  bridge  across  navigable 
river,  constructed  under  Federal  authority,  is  not  entitled  to  compensa- 
tion where  required  to  make  changes  in  interest  of  navigability ;  Kansas 
City  etc.  R.  R.  Co.  v.  Wiygul,  82  Miss.  227,  61  L.  R.  A.  578,  33  South. 
966,  power  granted  railroad  to  bridge  navigable  stream  includes  power 
to  repair;  Scranton  v.  Wheeler,  57  Fed.  814,  6  C.  C.  A.  585,  title  of 
riparian  owner  to  submerged  lands  is  subject  to  Con&^ress'  right  to  take 
same  without  compensation,  to  aid  navigation. 

Francbiae  to  take  tolls  for  lock  is  vested  right  not  to  be  taken  witkont 
compensation. 

Approved  in  Willcox  v.  Consolidated  Gas  Co.,  212  U.  S.  44, 15  Ann.  Cas. 
1034,  58  L.  Ed.  896,  29  Sup.  Ct.  192,  franchise  of  gas  company  held  to 
be  property;  Gulf  &  Ship  Island  R.  R.  Co.  v.  Hewes,  183  U.  S.  77,  46 
I»,  Ed.  91,  22  Sup.  Ct.  30,  holding  privilege  tax  upon  a  railroad  corpo- 
ration is  a  tax  on  property;  Davenport  v.  BufTington,  97  Fed.  239,  46 
L.  R.  A.  377,  38  C.  C.  A.  453,  holding  Cherokee  Nation  which  dedicates 
land  within  town  site  for  park  purposes  cannot  revoke  such  dedication 
and  sell  land  after  town  settled;  dissenting  opinion  in  Piekens  v.  Coal 
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Riv.  Boom  etc.  Co.,  51  W.  Va.  454,  456,  90  Am.  St.  Bep.  828,  41  S.  E. 
403,  404,  majority  holding  erection  of  boom  in  close  proximity  to  mill 
without  consent  of  owner  thereof,  so  as  to  impede  flow  of  water,  creates 
nuisance  rendering  owner  liable  to  mill  owner  for  damages. 

Distinguished  in  Town  of  Nahant  v.  United  States,  136  Fed.  284,  69 
L.  B.  A.  723,  70  C.  C.  A.  641,  State  franchise  in  respect  to  municipal 
interests  within  territory  condemned  by  government  not  considered  in 
fixing  compensation. 

Ooyemment  taking  lock  and  dam  necessarily  takes  franchise  for  tolls, 
and  most  pay  therefor. 

Approved  in  Scranton  v.  Wheeler,  179  U.  S.  155,  45  .L.  Ed.  134,  21 
Sup.  Ct.  54,  holding  where  government  pier  erected  on  submerged  land 
in  front  of  lands  of  riparian  owner  permanently  destroys  access  to  navi- 
gable water,  he  is  not  entitled  to  compensation;  Spring  Valley  Water- 
Works  v.  San  Francisco,  124  Fed.  594,  holding,  in  determining  reason- 
ableness of  rates  to  be  charged  by  water  company,  amount  and  value 
of  bonds  and  stock  of  corporation,  if  not  in  excess  of  real  value  of 
property,  may  be  considered;  Kennebec  Water  Dist.  v.  Waterville,  97 
Me.  213,  54  Atl.  17,  determining  value  of  water  plant  sought  to  be  taken 
by  eminent  domain;  Lawton  Rapid  Transit  Ry.  Co.  v.  City  of  Lawton, 
31  Okl.  467,  122  Pac.  215,  in  proceeding  to  condemn  land  for  reservoir 
purposes,  testimony  as  to  revenue  derived  from  city  for  water  used  from 
dam  is  inadmissible;  Andrews  v.  National  Foundry  etc.  Works,  77  Fed. 
776,  36  L.  E.  A.  153,  23  C.  C.  A.  454,  mortgage  of  franchise  included 
tangible  property  as  an  incident. 

The  legislature  may  determine  what  private  property  is  needed  for  pub- 
lic purposes. 

Approved  in  dissenting  opinion  in  McCuUoch  v.  Southern  Ry.  Co., 

149  N.  C.  317,  62  S.  E.  1100,  majority  holding  that  action  of  trespass 
against  railroad  company  did  not  involve  question  of  eminent  domain, 
and  was  removable  to  Federal  court. 

Lock  and  dam  company's  ftaachlse  to  take  tolls  is  contract,  not  a  men 
license. 

Approved  in  Pearsall  v.  Great  Northern  Ry.  Co.,  73  Fed.  936,  accepted 
act  of  incorporation  in  contract  between  State  and  corporation. 

Distinguished  in  Pearsall  v.  Qreat  Northern  Ry.  Co.,  161  U.  S.  663, 
40  L.  Ed.  844,  16  Sup.  Ct.  709  (reversing  73  Fed.  914),  legislature  may 
revoke  unexecuted  charter  powers  unnecessary  to  main  object  of  corpo- 
ration. 

Condemnation  of  shares  of  minority  stockholders.     Note,  1  L.  R.  A. 
(N.  S.)  612. 

Miscellaneous.  Cited  in  Winslow  v.  Baltimore  etc.  R.  R.  Co.,  28 
App.  D.  C.  141,  holding  proceeding  to  condemn  land  for  railroad  purposes 
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to  be  suit  at  common  law;  Town  of  Nahant  v.  United  States,  136  Fed. 
285,  69  L.  R.  A.  728,  70  C.  C.  A.  641 ;  Ghiyandot  Valley  Ry.  Co.  v.  Bus- 
kirk,  57  W.  Va.  429,  110  Am.  St.  Rep.  796,  50  S.  E.  525. 

148  V.  &  345-359,  37  K  Ed.  476,  13  Sup.  Ot.  617,  ANKENY  ▼.  ClaABK. 
Aasnmpslt  ordlnailly  lies  for  money  paid  on  rescinded  contract  of  sale. 
Approved  in  Humbert  v.  Chopy,  216  Fed.  552,  allowing  recovery  for 
personal  services  on  quantum  meruit  where  defendants  had  put  it  out 
of  their  power  to  perform ;  Blake  v.  Pine  Mountain  Iron  etc.  Co.,  76  Fed. 
640,  22  C.  C.  A.  430,  nonperformance  according  to  legal  effect  does  not 
necessarily  entitle  other  party  to  rescission  if  either  has  partly  per- 
formed ;  Reynolds  v.  Manhattan  Trust  Co.,  83  Fed.  601,  27  C.  C.  A.  620, 
rescission  may  be  accepted  and  consideration  recovered. 

Twrtkun  paying  for  land  wltli  wheat  may  sae  for  wlieat's  yalne  on 
f aflme  of  title.  SepUcaiion,  wtting  up  such  failure,  lield  not  a  departure 
ftom  oonpiaiat. 

Approved  in  Crown  Cycle  Co.  v.  Brown,  39  Or.  288,  64  Pac.  452,  hold- 
ing where  action  is  brought  to  recover  value  of  goods  sold  and  delivered, 
and  defendant  pleads  that  they  were  purchased  under  a  special  contract, 
by  terms  of  which  price  is  not  due,  reply  alleging  that  special  contract 
was  procured  through  fraud  is  not  departure;  Reynolds  v.  Manhattan 
Trust  Co.,  83  Fed.  602,  27  C.  C.  A.  620,  plaintiff  may  accept  rescission 
and  recover  consideration,  or  sue  for  breach ;  Smiley  v.  Barker,  83  Fed. 
688,  28  C.  C.  A.  9,  strict  performance  of  written  contract  may  be  waived 
by  words  or  acts. 

Distinguished  in  Kehoe  v.  Rutherford,  56  N.  J.  L.  27,  27  Atl.  914, 
measure  of  damages  of  plaintiff  prevented  from  complete  performance 
by  defendant's  fault  is  such  proportion  of  entire  price  as  cost  of  work 
done  bears  to  whole. 

Objection  that  replication  a  departure  from  complaint  dionld  be  raised 
at  triaL 

Approved  in  Patillo  v.  Allen  West  Conmiission  Co.,  108  Fed.  731,  47 
C.  C.  A.  637,  upholding  sufficiency  of  complaint  in  action  on  account 
stated ;  dissenting  opinion  in  Less  v.  English,  85  Fed.  475,  29  C.  C.  A.  275, 
arguendo. 

Assignee  of  railroad  land  on  which  government  still  has  lien  for  price 
and  patent  has  not  issued  cannot  convey  title  which  purchaser  bound  to 
accept. 

Approved  in  Adams  v.  Reed,  11  Utah,  498,  40  Pac.  723,  until  patent 
issues,  title  is  impuerfect  in  grantee. 

Distinguished  in  Toltec  Ranch  Co..  v.  Cook,  191  U.  S.  538,  539,  48  L.  Ed. 
293,  24  Sup.  Ct.  166,  holding  adverse  possession  under  claim  of  right 
for  period  prescribed  by  Utah  statute,  after  act  granting  land  and  be- 
fore issuance  of  patent  to  railroad  for  part  of  its  land  grant  within  that 
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State  and  not  within  its  right  of  way,  prevails  against  patent;  Nelson 
V.  Wood  Placer  Min.  Co.,  167  Fed.  210,  refusing  rescission  where  title 
conveyed  corresponded  with  that  described  in  contract. 

Rescission  is  proper  for  failure  of  title  on  part  of  land  sold  as  a  whole. 
Approved  in  Alpha  Portland  Cement  Co.  v.  Shirk,  227  Fed.  972,  fail- 
ure of  title  to  any  material  part  of  mineral  land,  to  be  used  for  purposes 
of  cement  plant,  releases  purchaser. 

Vendee  need  not  pay  off  mortgage  as  agreed  before  declining  imperfect 
title. 

Approved  in  American  Nat.  Bank  v.  Klock,  58  Mo.  App.  343,  grantee's 
assumption  of  mortgage  debt  places  him  in  no  worse  position  when  sued 
by  third  party  than  if  sued  by  grantor. 

Vendee  going  into  possession  under  contract  to  buy  is  not  tenant  charge- 
able for  rent. 

Approved  in  Snarski  v.  Washington  State  Colonization  Co.,  53  Wash. 
225,  101  Pac.  840,  reaffirming  rule. 

What   constitutes   a   tenancy   at   sufferance  or   at   will.    Note,   25 
xi.  R.  C.  8. 

148  XT.  S.  360-371,  37  L.  Ed.  480,  13  Sup.  Ot.  685,  JOHNSTON  ▼.  STAND- 
ARD MIN.  00. 

Failure  to  demand  reconveyance  of  mine,  upon  trustee's  neglect  to  per- 
fect title  as  agreed,  is  laches. 

Approved  in  Homer  v.  Lowe,  159  Ind.  411,  64  N.  E.  220,  holding  de- 
fendant in  action  on  note  which  he  gave  to  plaintiff  in  consideratipn  of 
delivery  of  deeds  which  plaintiff  held  as  security  for  third  party's  debt 
cannot,  after  Rfteen  years'  delay,  defend  on  ground  that  deeds  did  not 
include  all  lands  intended  to  be  conveyed  where  he  never  offered  to  re- 
convey. 

Estoppel  arises  against  one  deeding  mining  claim  in  trust  to  perfect 
title,  consenting  to  its  conveyance  to  corporation. 

Approved  in  Reed  v.  Munii,  148  Fed.  743,  8  C.  C.  A.  215,  where  bill 
to  enforce  unrecorded  trust  interest  in  mine,  legal  title  to  which  is  in 
assignee  of  locator  under  syndicate  agreement,  to  formation  of  which 
cestui  assented,  he  lost  title  and  he  is  limited  to  accounting. 

Institution  of  suit  does  not  relieve  ttom  charge  of  laches  unless  prose- 
cuted diligently. 

Approved  in  O'Brien  v.  Wheelock,  184  U.  S.  482,  46  L.  Ed.  652,  22 
Sup.  Ct.  366,  reaffirming  rule;  United  States  v.  Fletcher,  231  Fed.  330, 
331,  holding  government  barred  by  thirty -five  years'  delay  in  prosecut- 
ing suits  to  cancel  patent;  Kellogg  Switchboard  etc.  Co.  v.  Dean  Elec- 
tric Co.,  231  Fed.  198,  plaintiff  in  suit  for  infringement  held  barred  by 
delays  extending  over  period  of  six  years;  Bemays  v.  Frederic  Leyland 
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&  Co.,  228  Fed.  914,  dismissing  action  because  of  fifteen  years'  delay 
in  its  prosecution;  Drees  v.  Waldron,  212  Fed.  97,  128  C.  C.  A.  609, 
application  to  set  aside  discharge  in  bankruptcy  not  brought  to  hearing 
for  over  seven  years,  and  until  bankrupt's  death,  held  barred;  Northrup 
V.  Browne,  204  Fed.  231,  122  C.  C.  A.  496,  delay  of  six  ye#rs  in  prose- 
cuting bill  to  set  aside  probate  proceedings  held  laches;  Lindcke  v. 
Converse,  198  Fed.  623,  117  C.  C.  A.  322,  dismissing  application  for  dis- 
charge not  brought  to  hearing  until  nearly  six  years  after  adjudication 
of  bankruptcy;  Stuart  v.  Holland,  179  Fed.  973,  suit  to  enjoin  mainte- 
nance of  dam  barred  by  laches  where  nothing  was  done  toward  its 
prosecution  for  twenty-two  years;  Whitney  v.  Cheshire  R.  Co.,  210 
Mass.  271,  96  N.  E.  .679,  while  plaintiff  may  not  be  barred  by 
delay  in  bringing  suit  to  trial,  such  delay  does  not  recommend  him 
to  favorable  consideration;  Coleman  v.  Akers,  87  Minn.  494,  92  N.  W. 
408,  holding  plaintiff  who  neglects  to  enter  default  judgment  for 
nearly  eight  years  after  service  of  summons  upon  defendant  is  nnt 
sufficiently  diligent;  Streicher  v.  Murray,  36  Mont.  59,  92  Pac.  40, 
plaintiff  held  barred  by  nine  years'  delay  in  bringing  to  trial  suit 
to  set  aside  deed  to  mining  claims;  Skinner  v.  Scott,  29  Okl.  369, 
118  Pac.  396,  six  years'  delay  in  prosecuting  action  for  fraud  held 
laches ;  Willard  v.  Wood,  164  U.  S.  526,  41  L.  Ed,  640,  17  Sup.  Ct.  181, 
O'Brien  v.  Wheelock,  95  Fed.  911,  37  C.  C.  A.  309,  and  Hagerman  v. 
Bates,  24  Colo.  80,  49  Pac.  142  (reversing  5  Colo.  App.  404,  38  Pac.  1105), 
affirming  rule;  Lumley  v.  Wabash  Ry.  Co.,  71  Fed.  28,  poverty  will  not 
excuse  delay  in  prosecution ;  Taylor  v.  Carroll,  89  Md.  36,  44  L.  R.  A.  481, 
42  Atl.  921,  purchasers  acquiring  title  to  land,  in  suit  by  adverse  pos- 
session, relieved  of  effect  of  lis  pendens  by  laches  in  prosecution;  Had- 
awa}'  v.  Hynson,  89  Md.  314,  43  Atl.  809,  where  heir  made  no  attempt 
to  enforce  claim  due  ancestor  until  fifteen  years  after  his  death,  with- 
drew claim,  and  renewal  after  five  years;  dissenting  opinion  in  Roush 
v.  Griffith,  65  W.  Va.  765,  65  S.  E.  174,  majority  refusing  to  apply  doc- 
trine of  laches  in  case  of  express  trust;  Farmers'  Loan  etc.  Co.  v. 
Meridian  Water  Works  Co.,  139  Fed.  672,  arguendo. 

Distinguished  in  dissenting  opinion  in  Gamble  v.  Silver  Peak  Mines, 
35  Nev.  354,  133  Pac.  948,  majority  holding  plaintiffs  guilty  of  laches 
in  prosecuting  suit  involving  option  to  purchase  mine. 

On  question  of  laches  plaintiff  Is  charged  with  knowledge  obtainable 
by  inquiry. 

Approved  in  Redd  v.  Brun,  157  Fed.  193,  84  C.  C.  A.  638,  plaintiff 
held  barred  where  he  did  not  discover  deeds  until  nearly  five  years  after 
they  were  made  of  record;  Stevens  v.  McChrystal,  150  Fed.  88,  80 
C.  C.  A.  39,  where,  in  settlement  of  adverse  proceeding  to  mine,  appli- 
cant agreed  to  convey  portion  of  property  on  demand  after  patent  on 
payment  of  certain  sum,  and  tender  not  made  till  ten  years  after 
patent   and  after  conveyance  to  defendant,  there   was  laches  barring 
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specific  performance;  Damold  v.  Simpson,  114  Fed.  370,  holding  mere 
fact  that  debtor  concealed  fraudulent  conduct,  and  that  creditors  knew 
nothing  of  situation  until  short  time  before  bringing  action,  does  not 
take  case  out  of  statute  of  limitations,  where  diligence  would  have  en- 
abled creditors  to  secure  the  property  in  payment  of  their  debts;  Autcn 
V.  St.  Louis  etc.  R.  Co.,  110  Ark.  30,  160  S.  W.  874,  plaintiff  held  barred 
by  delay  of  forty  years  from  demanding  exchange  of  stock  provided 
for  on  consolidation  of  two  railroad  companies;  Hall  v.  Nash,  33  Colo. 
506,  81  Pac.  251,  action  by  stockholder  in  mining  corporation  to  enforce 
rights  in  leases  surrendered  by  corporation  in  order  to  obtain  leases  in 
which  president  personally  interested,  barred  by  laches  where  plaintiff 
had  knowledge  for  two  years  and  by  diligence  might  have  known  it  for 
three  years ;  Ater  v.  Smith,  245  111.  72,  19  Ann.  Oas.  105,  91  N.  E.  782, 
right  of  heirs  to  partition  barred  by  laches  after  forty  years,  where  they 
knew  that  deeds  to  them  in  severalty  were  not  delivered  in  lifetime  of 
grantor;  Kinder  v.  Scharff,  129  La.  224,  55  South.  772,  bankrupt's  trus- 
tee held  barred  by  laches  where  he  did  not  sue  to  set  aside  fraudulent  con- 
veyance because  he  believed  bankrupt 's  interest  was  of  little  value ;  John- 
son V.  Atlantic  etc.  Transit  Co.,  156  U.  S.  648,  39  L.  Ed.  666.  15  Sup.  Ct. 
531,  and  Wood  v.  Perkins,  64  Fed.  818,  reaffirming  rule;  Mudsill  Min. 
Co.  v.  Watrous,  61  Fed.  186,  9  C.  C.  A.  415,  dealing  with  property  as 
owner  after  discovery  entitling  to  rescission,  is  acquiescence;  Swift  v. 
Smith,  79  Fed.  713,  25  C.  C.  A.  154,  where  heir  delayed  suit  for  land 
until  thirty  years  after  majority ;  Rogers  v.  Van  Nortwick,  87  Wis.  430, 
58  N.  W.  762,  plaintiff  must  distinctly  aver  time  of  discovery  of  fraud, 
that  court  may  be  informed  regarding  diligence;  Melms  v.  Pabst  Brew- 
ing Co.,  93  Wis.  174,  57  Am.  St.  Rep.  912,  66  N.  W.  524,  where  heirs  ex- 
ercising ordinary  diligence  might  have  discovered  that  sale  was  for  exec- 
utor's  benefit;  dissenting  opinion  in  Cunningham  v.  Pettigrew,  169  Fed, 
354,  355,  94  C.  C.  A.  457,  majority  holding  that  plaintiff  was  under  no 
duty  to  make  inquiry  of  persons  implicated  in  fraud. 

Loss  of  benefit  of  lis  pendens  by  delay  in  prosecution  of  suit.   Note, 
Ann.  Cas.  19150,  518,  519. 

Equity  does  not  fayor  stale  claim  to  property  of  uncertain  valne,  snch 
as  mines  asserted  after  development  by  others. 

Approved  in  Stevens  v.  McChrystal,  150  Fed.  89,  80  C.  C.  A.  39,  re- 
affirming rule ;  Buchler  v.  Bl&ck,  226  Fed.  708,  suit  to  have  trust  imposed 
upon  purchasers  of  mining  property  held  barred  after  three  years,  pur- 
chasers having  spent  lars^e  sums  in  developing  property;  Childs  v.  Mis- 
souri etc.  Ry.  Co.,  221  Fed.  222,  136  C.  C.  A.  629,  bill  to  remove  cloud 
on  title  held  barred  by  analogy  of  statute  of  limitations;  Jackson  v. 
Jackson,  175  Fed.  718,  99  C.  C.  A.  286,  one  who  waited  three  years  to 
assert  interest  in  coal  lands  held  barred  by  laches,  where  defendants 
had  in  meantime  by  larjre  expenditures  greatly  increased  value  of  lands ; 
Kessler  &  Co.  v.  Ensley  Co.,  141  Fed.  169,  where  land  company  conveyed 
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land  to  trustees  to  sell  to  pay  its  debts,  and  certain  lands  sold  to  former 
director,  who  made  vast  improvements  and  boilt  np  town  and  sold  lots, 
stockholders  barred  by  four  years '  delay  in  sning  to  set  aside  purchase ; 
Moore  v.  Nickey,  133  Fed.  292,  66  C.  C.  A.  667,  suit  to  recover  mining 
stock  under  contract  brought  nine  years  after  contract  and  eight  years 
after  demand  barred  where  State  law  barred  suit  in  five  years;  Kessler 
V.  Ensley  Co.,  123  Fed.  567,  holding  four  years'  delay  by  stockholders 
seeking  to  set  aside  corporation's  conveyance  for  fraud  on  part  of 
grantee  not  excused  by  general  all^ation  of  lack  of  knowledge  without 
showing  that  inquiry  made  prior  to  ascertainment  and  where  means 
of  knowledge  was  accessible;  Elliott  v.  Elliott,  3  Alaska,  364,  373, 
374,  plaintiff  suing  to  recover  interest  in  mines  based  on  grubstake 
contract  with  locator,  held  barred  by  four  years'  delay,  where  in  mean- 
time defendants  bought  property  and  spent  large  sums  on  same ;  Hughes 
V.  Kershow,  42  Colo.  218,  15  L.  R.  A.  (ST.  S.)  728,  93  Pac.  1118,  plaintiff 
held  barred  by  five  years'  delay  in  bringing  suit  to  enforce  lien  and 
five  years '  further  delay  in  bringing  suit  to  trial ;  Hall  v.  Nash,  33  Colo. 
508,  81  Pac.  251,  action  by  stockholders  in  mining  corporation  to  en- 
force rights  in  leases  surrendered  by  corporation  in  order  to  obtain 
leases  in  which  president  personally  interested,  barred  by  laches  where 
plaintiff  had  knowledge  for  two  years  and  by  diligence  might  have  known 
it  for  three  years;  Sinclair  v.  Gunzenhauser,  179  Ind^  132,  98  N.  E.  56, 
protecting  purchasers  from  plaintiff  after  entry  of  default  judgment, 
which  was  subsequently  opened ;  Mantle  v.  Speculator  Min.  Co.,  27  Mont. 
478,  71  Pac.  667,  denying  plaintiff's  right  to  restrain  defendant  froni 
working  mine  barred  by  laches;  Gamble  v.  Hanchett,  34  Nev.  427,  430, 
432, 126  Pac.  133,  134,  135,  plaintiffs  held  guilty  of  laches  in  enforcing 
rights  under  option  to  purchase  mine,  which  in  meantime  became  im- 
mensely valuable  through  efforts  of  others;  Patterson  v.  Hewitt,  11 
X.  H.  28,  55  L.  R.  A.  658,  66  Pac.  560,  refusing  to  enforce  alleged  trust 
in* mining  claims  after  eight  years'  delay  since  accrual  of  alleged  rights; 
Hatch  V.  Lucky  Bill  Min.  Co.,  25  Utah,  418,  71  Pac.  868,  holding  stock- 
holders of  mining  corporation  whose  stock  has  been  sold  under  void 
assessments,  who  with  full  knowledge  make  no  objection  for  more  than 
ten  months  after  last  sale,  are  estopped,  as  against  innocent  purchasers, 
from  setting  up  invalidity  of  sale;  Cunningham  v.  Independence  Consol. 
Min.  Co.,  58  Wash.  382,  108  Pac.  960,  suit  to  establish  interest  in  mining 
company  held  barred  by  seven  years'  delay;  Halstead  v.  Grinnan,  152 
U.  S.  416,  38  L.  Ed.  497,  14  Sup.  Ct.  ,643,  lapse  of  time  constituting- 
laches  varies  with  each  case;  Streight  v.  Junk,  59  Fed. ^323,  8  C.  C.  A. 
137,  complainant  alleging  protest  against  acts  for  two  years  shows  himself 
negligent;  Sagadahoc  Land  Co.  v.  Ewing,  65  Fed.  705,  13  C.  C.  A.  83, 
denying  rescission  of  contract  for  purchase  of  lots  of  uncertain  value 
where  asked  two  years  after  discovery  of  fraud;  Bement  v.  La  Dow, 
66  Fed.  195,  continuing  to  treat  contract  as  existing  and  to  enjoy  fruits 
after  discovering  fraud  constitutes  ratification;  Curtis  v.  Lakin,  94  Fed. 
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256,  36  C.  C.  A.  222,  and  Brown  v.  Wilson,  21  Cofo.  317,  62  Am.  St.  Rep, 
236,  40  Pac.  691,  laches  in  suing  for  mines;  Loomis  v.  Rosenthal,  34  Or. 
601,  57  Pac.  60,  heirs  waiting  fifteen  years  before  suing  for  land  are 
guilty  of  laches,  although  not  notified  of  administrator's  appointment; 
'Graff  V.  Portland  Town  etc.  Co.,  12  Colo.  App.  116,  54  Pac.  857,  where 
complainants  had  permitted  defendants  to  expend  large  sums  before 
suing;  Ruohs  v.  Third  Nat.  Bank,  94  Tenn.  73,  28  S.  W.  307,  where 
plaintiff  had  attempted  to  enforce  bonds  after  discovery  of  their  in- 
validity; Raht  V.  Sevier  Mining  etc.  Co.,  18  Utah,  303,  64  Pac.  892,  equity 
will  refuse  to  assist  stockholder  acquiescing  in  forfeiture  of  shares  while 
valueless ;  Carberry  v.  German  Ins.  Co.,  86  Wis.  328,  56  N.  W.  922,  deny- 
ing application  to  revive  action  on  policy  made  by  administrator  lonir 
after  appointment ;  Rogers  v.  Van  Nortwick,  87  Wis.  431,  58  N.  -W.  763, 
where  suit  was  delayed  three  years,  stock  increasing  tenfold  in  value. 

Distinguished  in  Brissell  v.  Knapp,  155  Fed.  812,  delay  of  two  years 
in  bringing  suit  for  mining  stock  not  laches,  though  stock  increased  in 
value,  where  such  increase  was  not  due  to  defendant's  efforts;  Goldeii 
V.  Claudel,  85  Kan.  471,  118  Pac.  80,  delay  of  three  years  in  bringine: 
suit  held  excused  where  suit  involving  similar  issues  was  pending;  Wood 
V.  Perkins,  57  Fed.  261,  lapse  of  time  will  not  bar  action  to  enforce  ex- 
press trust,  acts  charged  constituting  complete  breach;  In  re  Crum,  7 
N.  D.  321,  75  N.  W.  259,  laches  in  prosecuting  proceedings  for  disbar- 
ment are  not  available  defense,'  delay  being  caused  by  court's  failure  to 
decide. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Oas.  112. 

148  n.  8.  372-388,  37  L.  Ed.  486,  13  Sup.  Ot.  758,  AMEBICAH  OONSTBUC- 
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Supreme  Court  can  exercise  appellate  power  only  in  cases,  manner  and 
form  prescribed  by  Congress. 

Approved  in  Heike  v.  United  States,  217  U.  S.  428,  429,  54  L.  Ed.  SSS, 
824,  30  Sup.  Ct.  539,  dismissing  appeal  from  directed  verdict  in  favor  of 
government  on  special  plea  in  bar,  where  no  trial  had  been  had  on  plea 
of  not  guilty ;  United  States  v.  Dickinson,  213  U.  S.  97,  53  L.  Ed.  717, 
29  Sup.  Ct.  485,  refusing  to  review  by  certiorari  judgment  of  Circuit 
Court  of  Appeals  reversing  conviction ;  Colorado  Cent.  Min.  Co.  v.  Turck, 
150  U.  S.  141,  87  L.  Ed.  1031,  14  Sup.  Ct.  36,  when  Circuit  Court 
jurisdiction  is  invoked  solely  for  diverse  citizenship,  Circuit  Court  of 
Appeals'  judgment  is  final;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  171, 
jurisdiction  of  Federal  courts  is  only  such  as  is  expressly  conferred. 

Appeal  to  Supreme  Court  did  not  Ue  from  Interlocutory  order  granting 
recelYershlp,  Injunction,  etc.,  until  final  judgment. 

Approved  in  Reaves  v.  Oliver,  168  U.  S.  704,  42  L.  Ed.  1212,  18  Sup. 
Ct.  945,  dismissing  appeal  from  order  granting  interlocutory  injunction ; 
Kirwan  v.  Murphy,  170  U.  S.  209,  42  L.  Ed.  1010,  18  Sup.  Ct.  593,  Su- 
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preme  Court  has  no  jarisdiction  over  appeal  from  Circuit  Court  of 
Appeals'  affirmance  of  order  for  interlocutory  injunction;  Patten 'v. 
Cilley,  62  Fed.  497,  dismissal  of  petition  for  removal  for  local  prejudice 
is  not  final  appealable  judgment. 

Distinguished  in  United  States  v.  American  Bell  Tel.  Co.,  159  U.  S. 
551,  40  L.  Ed.  266,  16  Sup.  Ct.  70,  Supreme  Court  has  appellate  jurisdic- 
tion over  Circuit  Court  of  Appeals  'judgment  in  suit  brought  by  United 
States  to  cancel  patent;  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  524, 
41  L.  Ed.  812,  17  Sup.  Ct.  410,  under  act  of  1891,  on  appeal  from  order 
io  patent  case,  Circuit  Court  of  Appeals  may  dismiss  bill. 

Bnpreme  Court  cannot  use  mandamiui  as  appeal  or  error  to  review  final 
or  interlocutory  jndgment  below. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  68  L.  Ed.  1218,  34  Sup.  Ct. 
722,  refusing  to  review  on  mandamus,  refusal  of  Federal  district  judge  to 
remand  to  State  court  action  arising  under  Federal  Employers'  Liability 
Act;  Heinze  v.  Butte  etc.  Min.  Co.,  107  Fed.  168,  46  C.  C.  A.  219,  denying 
appeal  from  order  dismissing  application  to  set  aside  order  enjoining 
applicant  from  interfering  with  receiver's  possession;  In  re  Key,  189 
II.  S.  85,  47  L.  Ed.  721,  23  Sup.  Ct.  624,  refusing  mandamus  to  Court  of 
Appeals  of  District  of  Columbia  to  reinstate  cause  dismissed  Qii  appeal ; 
In  re  Grossmayer,  177  U.  S.  49,  44  L.  Ed.  666,  20  Sup.  Ct.  536,  holding 
where  Circuit  Court,  after  sufficient  service  on  defendant,  erroneously 
declines  to  take  jurisdiction,  mandamus  lies  to  compel  it  to  proceed  to 
determination;  Kimberlin  v.  Commission  to  Five  Civilized  Tribes,  104 
Fed.  655,  44  C.  C.  A.  109,  holding  mandamus  does  not  lie  to  compel  com- 
mission of  five  civilized  tribes  to  enroll  woman  as  citizen ;  In  re  Parsons, 
/50  U.  S.  156,  37  L.  Ed.  1037,  14  Sup.  Ct.  52,  and  In  re  Rice,  155  U.  S. 
403,  39  L.  Ed.  201,  15  Sup.  Ct.  152,  mandamus  cannot  issue  to  compel 
court  to  decide  particular  way;  United  States  v.  Judges,  85  Fed.  180, 
29  C.  C.  A.  78,  mandamus  cannot  be  invoked  to  compel  court  to  reverse 
decision. 

Certiorari  Is  used  as  auxiliary  to  bring  up  full  record,  never  as  writ 
of  error,  or  for  trial. 

Approved  in  United  States  v.  Beatty,  232  U.  S.  467,  58  L.  Ed.  688, 
34  Sup.  Ct.  392,  refusing  to  review  on  certiorari  interlocutory  judgment 
of  Circuit  Court  of  Appeals,  where  appeal  would  lie  from  final  judg- 
ment; McClellan  v.  Carland,  217  U.  S.  278,  54  L.  Ed.  765,  30  Sup.  Ct.  501, 
reviewing  on  certiorari  denial  by  Circuit  Court  of  Appeals  of  mandamus 
to  compel  circuit  judge  to  proceed  with  action ;  United  States  v.  Dickin- 
son, 213  U.  S.  101,  53  L.  Ed.  719,  29  Sup.  Ct.  485,  refusing  to  review  by 
certiorari  judgment  of  Circuit  Court  of  Appeals  reversing  conviction; 
Whitney  v.  Dick,  202  U.  S.  139,  50  L.  Ed.  965,  966,  26  Sup.  Ct.  584, 
neither  Circuit  Court  of  Appeals  nor  Supreme  Court  can  issue  certiorari 
to  review  conviction  in  inferior  Federal  court;  Borden'%  Condensed  Milk 
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Co.  V.  Baker,  177  Fed.  911, 101  C.  C.  A.  186,  sustaining  bill  in  equity  to 
enjoin  municipal  ordinance,  certiorari  not  being  available;  In  re  Tampa, 
etc.  R.  R.  Co.,  168  U.  S.  587,  42  L.  Ed.  690,  18  Sup.  Ct.  179,  denying 
certiorari  to  review  order  appointing  receiver;  Travis  Co.  v.  King  Iron 
Bridge  etc.  Co.,  92  Fed.  693,  34  C.  C.  A.  620,  Circuit  Court  of  Appeals 
cannot  issue  certiorari  as  original  process — they  can  review  only  by 
appeal  or  error;  United  States  v.  Rider,  163  U.  S.  138,  41  L.  Ed*  104,  16 
Sup.  Ct.  986,  arguendo. 

Questions  reviewable  upon  certiorari.    Note,  40  Am.  St.  Rep.  3U. 

Right  to  certiorari  where  there  is  an  appeal.    Note,  60  L.  R.  A.  801. 

Error  or  appeal  to  Supreme  from  Otrcoit  Court  Ilea  only  after  final  judg- 
ment. 

Approved  in  Gore  v.  United  States,  199  U.  S.  604,  50  L.  Ed.  829,  26 
Sup.  Ct.  751,  reaffirming  rule. 

Exception  from  Jurisdiction  of  Oircuit  Court  of  Appeals  of  cases  other- 
wise provided  refers  only  to  same  act  or  later  ones. 

Approved  in  Pioneer  Fuel  Co.  v.  McBrier,  84  Fed.  497,  28  C.  C.  A. 
466,  object  of  act  of  1891  was  to  distribute  appeals  between  Supreme 
Court  and  Circuit  Court  of  Appeals,  not  to  introduce  new  procedure; 
The  Paquete  Habana,  175  U.  S.  681,  683,  44  L.  Ed.  822,  20  Sup.  Ct.  292, 
293,  arguendo. 

Supreme  Court  should  use  certiorari  to  review  Circuit  Court  of  Appeals* 
decisions  only  in  important  cases  or  to  secure  uniformity;  especially  not  to 
review  interlocutory  order. 

Approved  in  Anderson  v.  Mover,  193  Fed.  506,  Supreme  Court's  re- 
fusal to  issue  certiorari  to  review  determination  of  Circuit  Court  of 
Appeals  does  not  necessarily  imply  affirmance;  The  Three  Friends,  166 
U.  S.  49,  41  L.  Ed.  914,  17  Sup.  Ct.  497,  Supreme  Court  may  order 
admiralty  case  certified  from  Circuit  Court  of  Appeals ;  Forsyth  v.  Ham- 
mond, 166  U.  S.  514,  41  L.  Ed.  1098,  17  Sup.  Ct.  668,  reaffirming  rule; 
Kjaemer  v.  Guarantee  Trust  etc.  Co.,  173  Pa.  St.  419,  33  Atl.  1048,  ap- 
peal from  Superior  Court  not  allowable  when  question  is  merely  con- 
struction of  words  in  will  of  interest  only  to  parties. 

Distinguished  in  United  States  v.  Rider,  163  U.  S.  139,  41  L.  Ed.  104, 
16  Sup.  Ct.  986,  act  of  1891  precludes  certification  of  division  of  opinion 
in  criminal  cases. 

Supreme  Court  may  review  Circuit  Court  of  Appeals  hy  certlorail  at 
any  stage  of  proceeding,  but  generally  not  till  final  Judgment. 

Approved  in  White  v.  Bruce,  109  Fed.  364,  48  C.  C.  A.  400,  reaffirming 
rule ;  Motes  v.  United  States,  178  U.  S.  466,  44  L.  Ed.  1153.  20  Sup.  Ct. 
996,  holding,  under  Judiciary  Act  of  1891,  any  criminal  case  involving 
construction  or  application  of  Constitution  can  be  brought  up  directly 
from  Circuit  Court;  Hanover  Star  Mill  Co.  v.  Metcalf,  240  U.  S.  409, 
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60  L.  Ed.  716,  36  Sup.  Ct.  358,  granting  eertiorari  before  final  decree 
in  view  of  divergent  decisions  of  different  Circuit  Courts  of  Appeal; 
Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240  U.  S.  258,  60  L.  Ed. 
634,  36  Sup.  Ct.  271,  Supreme  Court  may  review  on  certiorari,  final 
decree  of  Circuit  Court  of  Appeals,  though  it  refused  to  review  inter- 
locutory decree  which  settled  law  of  case;  Hyde  v.  Superior  Court,  28 
R.  I.  214,  66  Atl.  296,  issuing  certiorari  to  review  proceedings  of  Su- 
T>orior  Court  sittins:  in  equity;  In  re  Chetwood,  165  U.  S.  462,  41  L.  Ed. 
788,  17  Sup.  Ct.  392,  Supreme  Court  may  issue  eertiorari  in  all  proper 
cases;  The  Conqueror,  166  U.  S.  113,  41  L.  Ed.  989,  17  Sup.  Ct.  511, 
certiorari  may  issue  after  final  decree  of  Circuit  Court  of  Appeals; 
Forsyth  v.  Hammond,  166  U.  S.  611,  41  L.  Ed.  1097,  17  Sup.  Ct.  667, 
aflSrming  power  to  issue  certiorari  to  review  proceedings  at  any  s^ge; 
Aspen  Min.  etc.  Co.  v.  BilUngs,  150  U.  S.  37,  87  L.  Ed.  989,  14  Sup.  Ct. 
6,  aiguendo. 

Suprama  Oonrt  Iteld  not  Jnstiilad  reriewlag  by  certiorari  or  manaamni 
OoQrt  of  Appeals,  setting  aside  of  recalrerfllilp. 

Cited  in  Andrews  v.  National  Foundry  etc.  Works,  61  Fed.  791,  10 
C.  C.  A.  60,  arguendo. 

Distinguished  in  Denver  v.  New  York  Trust  Co.,  229  U.  S.  133,  67  L.  Ed. 
1120,  33  Sup.  Ct.  657,  reviewing  on  certiorari,  judgment  of  Circuit  Court 
of  Appeals  where  Federal  jurisdiction  rested  entirely  upon  diverse 
citizenship. 

Where  judge  who  Is  dlaqnallfled  ilti  at  hearing,  revolting  decree  la  on- 
lawful,  and  perhaps  Told. 

Approved  in  Rexford  v.  Brunswick-Balke-Collender  Co.,  228  U.  S.  344, 
57  L.  Ed.  866,  33  Sup.  Ct.  515,  holding  that  objection  was  removed  by 
statement  of  counsel  that  he  would  not  insist  on  objection  to  ruling  of 
judge  in  court  below. 

Distinguished  in  Utz  etc.  Co.  v.  Regulator  Co.,  213  Fed.  319,  130 
C.  C.  A.  17,  where  interest  of  district  judge  in  matter  at  issue  is  slight 
and  both  parties  request  him  to  proceed,  he  may  properly  do  so. 

Supreme  Court  must  decide  questions  In  record,  brought  by  certiorari 
from  Circuit  Court  of  Appeals  according  to  law. 

Approved  in  Moran  v.  Dillingham,  174  U.  S.  153,  43  L.  Ed.  931,  19 
Sup.  Ct.  621,  decree  in  which  disqualified  judge  participated  must  be 
quashed  without  r^ard  to  merits. 

Clrcnit  Court  of  Appeals'  decree  being  Told,  because  dlsqwaltHed  judge 
participated,  certiorari,  not  mandamus.  It  propar. 

Approved  in  Slater  v.  Willige,  16  App.  D.  C.  369,  quashing,  on  cer- 
tiorari, order  requiring  appellee  to  appear  and  submit  to  jurisdiction  of 
court;  Pennsylvania  Co.  for  Ins.  etc.  v.  Jacksonville  etc.  Ry.  Co.,  93  Fed. 
65,  35  C.  C.  A.  202,  subsequent  phase  of  same  case. 
XVI— 27 
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Miscellaneoas.  Cited  insHeinze  v.  Butte  etc.  Min.  Co.,  129  Fed.  277, 
63  C.  C.  A.  388,  discnssing  object  of  Circuit  Court  of  Appeals  Act  of 
1891. 

148  XT.  S.  389,  37  L.  Ed.  493,  13  Sup.  Ot.  602,  WOLFE  T.  HABTFOBD  UFE 
ETC.  INS.  CO. 

Allegation  of  residence  is  insufficient  showing  of  diverse  citizensliip. 

Approved  in  Newcomb  v.  Burbank,  181  Fed.  336,  104  C.  C.  A.  164, 
Atchison  etc.  Ry.  Co.  v.  Frederickson,  177  Fed.  207,  101  C.  C.  A.  376, 
Crosby  v.  Cuba  R.  Co.,  158  Fed.  152,  and  Koike  v.  Atcbison  etc.  Ry.  Co., 
157  Fed.  624,  all  reaffirming  rule;  Steigleder  v.  McQuesten,  198  U.  S.  143, 
49  Xi.  Ed.  988,  25  Snp.  Ct.  616,  evidence  as  to  citizenship  must  be  ex- 
amined on  appeal  though  motion  to  dismiss  for  want  of  lower  court's 
lurisdiction  merely  charged  that  parties  were  residents  of  same  State: 
Corel  V.  Chicago  etc.  Ry.  Co.,  123  Fed.  454,  holding  where  unmarried 
man,  living  iti  Missouri  with  mother,  filed  on  homestead  claim  in  Okla- 
homa, which  at  end  of  fourteen  months  he  proved  up  and  sold,  and  where 
he  had  built  cabin  on  place  and  made  several  short  trips  there,  he  had 
no  such  domicile  in  Oklahoma  as  deprived  Federal  court  in  Missouri  of 
action  against  foreign  corporation ;  Littell  v.  Erie  R.  R.  Co.,  105  Fed.  539, 
upholding  sufficiency  of  allegation  that  plaintiff  is  citizen  of  United 
States  and  an  actual  resident  of  a  State  named ;  In  re  Plotke,  104  Fed. 
967,  44  C.  C.  A.  282,  holding  where  jurisdiction  of  bankruptcy  court 
rests. solely  on  allegation  that  bankrupt  had  place  of  business  in  district 
within  preceding  six  months,  and  that  it  appears  that  she  made  assign- 
ment under  State  laws  four  months  prior  to  petition,  it  cannot  be  as- 
sumed that  assignee  continued  business  for  more  than  one  month  there- 
after; Empire  Coal  Co.  v.  Empire  Min.  Co.,  150  U.  S.  164,  87  L.  Ed.  1039, 
14  Sup.  Ct.  68,  lack  of  jurisdiction  should  be  noted  by  court  on  own 
motion  and  cannot  be  waived ;  New  York  etc.  R.  R.  v.  Hyde,  56  Fed.  192, 
5  C.  C.  A.  461,  averment  that  defendant  is  a  corporation  '*duly  estab- 
lished by  law  and  having  principal  place  of  business  in  Massachusetts, ' ' 
is  insufficient ;  St.  Louis  etc.  Ry.  v.  Newcom,  56  Fed.  953,  6  C.  C.  A.  172, 
allegation  that  defendant  is  a  corporation  conducting  railroad  in  another 
State  is  insufficient;  Grand  Trunk  Ry.  Co.  v.  Twitchell,  59  Fed.  729, 
8  C.  C.  A.  237,  and  Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  627,  14 
C.  C.  A.  577,  reaffirming  rule;  Marks  v.  Marks,  75  Fed.  326,  discussing 
what  constitutes  citizenship. 

Distinguished  in  Blair  v.  Silver  Peak  Mines,  93  Fed.  335,  citizenship 
was  alleged  herein. 

Miscellaneous.  Cited  in  McEldowney  v.  Card,  193  Fed.  480,  to  point 
that  objection  that  case  is  not  within  general  jurisdiction  of  court  cannot 
be  waived. 
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148    U.  S.  390-391,  37  L.  Ed.  493,  13  Sup.  Ot.  602,  OGDEN  T.  UNITED 
STATES. 

Suit  against  goyernment  by  act  of  1887,  appealed  1892,  goes  to  Circuit 
Court  of  Appeals,  not  Supreme  Court. 

Approved  in  United  States  v.  Ady,  76  Fed.  360,  22  C.  C.  A.  223,  Cir- 
cuit Court  judgments  in  suits  against  United  States,  under  act  of  1887, 
are  reviewable  in  Circuit  Court  of  Appeals  by  appeal  or  error;  Mason  v. 
Pewabic  Min.  Co.,  153  U.  S.  366,  38  L.  Ed.  747.  14  Sup.  Ct.  849,  arguendo. 

148  tX.  S.  391-392,  37  L.  Ed.  494,  IS  Sup.  Ct.  660,  NORTHERN  PAC.  R.  R. 
CO.  v.  WALKER. 

Circuit  Court  has  no  Jurisdiction  of  railroad  suits  against  county  audi- 
tors to  restrain  sale  for  taxes,  no  one  exceeding  two  thousand  dollars.  • 

Approved  in  Risley  v.  City  of  Utica,  179  Fed.  891,  and  Risley  v.  City 
of  Utica,  168  Fed.  744,  746,  both  holding  in  suit  by  taxpayer  to  enjoin 
city  from  entering  into  contract  with  water  company,  amount  of  his  tax 
fixes  jurisdiction;  Turner  v.  Jackson  Lumber  Co.,  159  Fed.  926,  87 
C.  C.  A.  103,  in  suit  to  restrain  tax  sale,  amount  of  tax  and  not  value 
of  property  governs  jurisdiction ;  Eaton  v.  Hoge,  141  Fed.  66,  6  Ann.  Cas. 
487,  72  p.  C.  A.  74,  applying  rule  where  several  owners  of  water  rights 
in  stream,  joined  for  convenience  only,  to  enjoin  diversion  of  water  from 
stream;  McDaniel  v.  Traylor,  123  Fed.  339,  denying  Circuit  Court's  jur- 
isdiction over  suit  by  heirs  to  set  aside  probate  judgments  against  estate 
as  fraudulent,  where  no  one  of  judgments  exceeded  two  thousand  dol- 
lars, and  defendants  not  alleged  to  be  jointly  liable ;  Mattingly  v.  North 
Western  Virginia  R.  R.  Co.,  158  U.  S.  57,  39  L.  Ed.  895»  15  Sup.  Ct.  727, 
record  affirmatively  showing  lack  of  jurisdiction,  Supreme  Court  must 
notice  defect;  Fishback  v.  Western  Union  Tel.  Co.,  161  U.  S.  101,  40 
L.  Ed.  631,  16  Sup.  Ct.  508,  where  plaintiff  sought  to  enjoin  collection  of 
taxes  in  several  counties,  no  one  equal  to  two  thousand  dollars;  Citizens' 
Bank  v.  Cannon,  164  U.  S.  322,  41  L.  Ed.  452,  17  Sup.  Ct.  90,  jurisdiction 
cannot  be  conferred  on  Circuit  Court  by  joining  claims  against  distinct 
defendants  in  one  bill ;  Linehan  Ry.  Transfer  Co.  y.  Pendergrass,  70  Fed. 
2, 16  C.  C.  A.  685,  in  suit  to  enjoin  collection,  amount  of  tax  is  amount 
in  controversy. 

Distinguished  in  Larabee  v.  DoUey,  175  Fed.  379,  in  suit  by  minority 
stockholder  to  restrain  misapplication  of  corporate  funds,  value  of  cor- 
porate right  sought  to  be  protected  is  test  of  jurisdiction;  Board  of 
Trustees  of  Whitman  College  v.  Berryman,  156  Fed.  114,  in  suit  involv- 
ing tax  exemption  value  of  exemption  and  not  amount  of  tax  determines 
jurisdiction;  City  of  Hutchinson  v.  Beckhan,  118  Fed.  403,  55  C.  C.  A. 
333,  upholding  Federal  court's  jurisdiction  of  suit  to  enjoin  enforcement 
of  illegal  license  tax  imposed  on  business,  and  enforced  by  daily  arrest 
of  employees,  which  alleges  direct  loss  resulting  from  such  interference 
of  over  two  thousand  dollars. 
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Jurisdiction  of  Federal  Circuit  Court  as  affected  by  amount  in  con- 
troversy in  cases  of  joint  parties  plaintiff  or  defendant.  Note, 
5  Ann.  Gas.  490. 

Supreme  Court  will  not  dionlss  for  misjoinder  or  no  Jurisdiction,  where 
possibly  bill  against  some  may  be  retained. 

Approved  in  Citizens'  Bank  v.  Cannon,  164  U.  S.  323,  41  L.  Ed.  453, 
17  Sup.  Ct.  90,  reversing  and  leaving  amendment  to  court's  discretion; 
Eaton  V.  Hoge,  141  Fed.  66,  5  Ann.  Gas.  487,  72  C.  C.  A.  74,  reversing 
and  remanding  cause  where  by  amendment  bill  may  be  retained  as 
to  some  of  complainants;  Ware  v.  Clark,  58  Tex.  Civ.  357,  125  S.  W. 
618,  remanding  case  to  trial  court,  where  record  did  not  show  jurisdic- 
tion, with  instructions  to  dismiss  unless  jurisdictional  facts  were  made 
to  api>ear;  Nolen  v.  Riechman,  225  Fed.  817,  arguendo. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  B.  A* 
365. 

148  U.  S.  303-307,  37  L.  Ed.  405,  13  Sup.  Gt.  638,  BABKUM  ▼.  OKOLOKA. 

Municipality  may  not  issue  bonds  for  longer  than  ten  years  where  legis- 
lature only  authorizes  for  that  time. 

Approved  in  Oilman  v.  Femald,  141  Fed.  943,  72  C.  C.  A.  666,  where 
town,  having  power  to  borrow  money  but  not  to  issue  negotiable  bonds, 
borrowed  sum,  which  it  used  for  authorized  purpose,  its  issuance  of 
void  negotiable  bonds  to  lender,  is  no  defense  to  action  for  money  had 
and  received;  Campbellsville  Lumber  Co.  v.  Hubbert,  112  Fed.  724,  725, 
50  C.  C.  A.  435,  holding,  under  Kentucky  act  of  February  27,  1882, 
authorizing  court  in  which  judgment  is  recovered  on  Taylor  County 
bonds  to  assess  and  collect  tax  to  pay  such  judgments,  making  them 
lien,  and  providing  that  bonds  issued  thereunder  shall  contain  stipula- 
tion on  their  face  that  holders  shall  be  entitled  to  remedies  for  collec- 
tion in  such  act  provided,  only  holders  of  bonds  containing  such  stipula- 
tion are  entitled  to  such  extraordinary  remedies;  Carlson  v.  City 
of  Helena,  39  Mont.  109,  17  Ann.  Gas.  1233,  102  Pac.  47,  bond  issue 
held  invalid  because  right  of  redemption  not  reserved  as  required  by 
statute ;  Provident  Trust  Co.  v.  Mercer  County,  170  U.  S.  599,  42  L.  Ed. 
1159,  18  Sup.  Ct.  791  (reversing  72  Fed.  628,  19  C.  C.  A.  44),  reaffirm- 
ing  rule ;  People's  Bank  v.  School  Dist.,  3  N.  D.  499,  28  L.  B.  A.  644,  57 
N.  W.  788,  statute  authorizing  bonds  payable  in  not  less  than  ten  years, 
bonds  payable  in  eleven  days  less  than  ten  years  are  void;  Neale 
V.  County  Court,  43  W.  Va.  104,  27  S.  E.  376,  conditions  as  to  issuance 
under  public  subscription,  contained  in  proposition  of  subscription, 
approved  by  vote,  cannot  be  changed. 

Distinguished  in  Stowell  v.  Rial  to  Irrigation  District,  155  Cal.  223,  100 
Pac.  252,  bonds  held  to  run  for  legal  term,  notwithstanding  their  nomi- 
nal date;  Heed  v.  Commissioners  of  Cowley  County,  82  Fed.  719,  bonds 
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payable  in  thirty  years  are  valid  where  county  had  power  to  issue, 
though  vote  authorized  bonds  subject  to  payment  in  ten  years. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.  Note,  51  Am. 
St  Bep.  851. 

State  decisions  on  municipal  bonds  not  binding  on  Federal  courts  if  ac- 
quired by  holder  before  such  decision. 

Approved  in  Board  of  Commrs.  of  Hertford  County  v.  Tome,  153 
Fed.  87,  82  C.  C.  A.  215,  reaffirming  rule ;  Great  Southern  etc.  Hotel  Co. 
V.  Jones,  193  U.  S.  545,  48  L.  Ed.  786,  24  Sup.  Ct.  576,  exercising  in- 
dependent judgment  as  to  validity,  under  State  Constitution  of  Ohio 
mechanic's  lien  law,  ]rres]3ective  of  State  decisions  rendered  prior  to  Fed- 
eral suit  but  after  rights  of  parties  fixed  by  contract ;  Coler  v.  Board  of 
Commrs.  of  Stanly  County,  89  Fed.  261,  reaffirming  rule;  Mercer  Co.  v. 
Provident  life  etc.  Co.,  72  Fed.  629,  19  C.  C.  A.  44,  arguendo. 

Conclusiveness  upon  Federal  courts  of  construction  given  to  statute 
by  State  court  subsequent  to  accrual  of  rights  involved.  Note, 
17  Ann.  Gas.  1213. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  409. 

148  U.  S.  397-412,  37  L.  Ed.  408,  IS  Sup.  Ct.  645,  PEOPLE  v.  COOK. 

Act  authorising  foreclosure  purchasers  to  incorporate  railroad  is  not 
contract,  forbidding  tax  sabaequently  required  upon  organisation. 

Approved  in  Grand  Rapids  &  I.  R.  Co.  v.  Osbom,  193  U.  S.  28,  48 
L.  Ed.  603,  24  Sup.  Ct.  310,  holding  Mich.  Acts  1873,  Act  No. 
198,  authorizing  reorganization  of  railroad  by  foreclosure  purchasers 
with  all  rights  and  privileges  of  old  company,  did  not  prohibit  enforce- 
ment of  new  statute  respecting  railroad  rates;  dissenting  opinion 
in  New  York  Terminal  Co.  v.  Gaus,  204  N.  Y.  520,  98  N.  E.  14,  majority 
holding  corporation  in  hands  of  receiver  subject  to  annual  franchise 
tax;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  289,  24  South.  220,  cor- 
poration formed  by  consolidation  of  two  exempt  corporations  is  taxable; 
Locker  v.  American  Tobacco  Co.,  195  N.  Y.  567,  88  N.  E.  290,  arguendo. 

Distinguished  in  People  v.  Public  Service  Com.,  203  N.  Y.  309,  96 
N.  E.  1014,  statute  requiring  consent  of  public  service  commission  to 
transfer  of  railroad  franchise  does  not  apply  to  reorganized  street  rail- 
road corporation;  Ives  v.  South  Buffalo  Ry.  Co.,  201  N.  Y.  320,  Ann. 
Cas.  1912B,  156,  34  L.  R.  A.  (N.  S.)  162,  94  N.  E.  449,  1  N.  C.  C.  A. 
555,  holding  void  Workmen's  Compensation  Act. 

Right  of  corporation  to  attack  validity  of  statute  in  force  at  time 
of  its  incorporation.    Note,  12  Ann.  Gas.  559. 
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CHiarter  exemption  ttom  taxation  mnBt  be  clear,  if  dtarter  silent  addi- 
tional tax  is  valid. 

Approved  in  Baltimore  etc  Ry.  Co.  v.  Wicomico  Co.,  103  Md.  285, 
286,  63  Atl.  681,  purchaser  at  sale  under  mortgage  of  railroad  docs  not 
acquire  railroad's  trix  exemption,  though  statute  authorizes  purchaser  to 
incorporate  with  all  immunities  and  privileges  of  old  company;  Adams 
V.  Tombigbee  Mills,  78  Miss.  687,  29  South.  472,  upholding  Laws  1882, 
p.  84,  to  encourage  establishment  of  factories  and  to  exempt  them  from 
taxation;  Territory  v.  Co-operative  Bldg.  etc.  Assn.,  10  N.  M.  343,  62 
Pac.  1100,  holding  neither  shares  of  stock  nor  mortgages  to  secure  loans 
of  building  and  loan  associations  are  exempt  from  taxation;  Milwaukee 
Electric  Ry.  etc.  Co.  v.  Railroad  Commission,  153  Wis.  619,  Ann.  Gas. 
1915A,  911,  L.  R.  A.  1915F,  744»  142  N.  W.  499,  ordinance  fixing  street 
railroad  fares  held  not  binding  on  State;  Winona  etc.  Land  Co.  v. 
Minnesota,  159  U.  S.  530,  40  L.  Ed.  249,  16  Sup.  Ct.  84,  and  Ford  v. 
Delta  etc.  Land  Co.,  164  U.  S.  666,  41  L.  Ed.  592,  17  Sup.  Ct.  232,  stat- 
utes' exemption  must  be  strictly  construed;  United  States  v.  Allen,  163 
U.  S.  504,  41  L.  Ed.  244,  16  Sup.  Ct.  1073,  right  to  draw  back  on  im- 
ported coal  consumed  on  coasting  vessels  was  terminated  by  act  of 
1890 ;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  275,  24  South.  216,  doubts 
as  to  whether  charter  exempts  must  be  resolved  in  favor  of  State:  dis- 
senting opinion  in  Citizens*  Bank  v.  Parker,  192  U.  S.  87,  48  L.  Ed.  357, 
24  Sup.  Ct.  186,  majority  holding  bank  charter  exempting  from  taxation 
included  exemption  from  license  tax. 

Withdrawal  of  special  privileges  from  corporation  valid  if  revocable, 
especially  tax  exemption. 

Approved  in  Adirondack  Ry.  Co.  v.  New  York  State,  176  U.  S.  345, 
44  L.  Ed.  498,  20  Sup.  Ct.  463,  hglding  railroad's  right  to  take  lands  by 
eminent  domain,  so  long  as  it  is  unexecuted  except  by  merely  filing  map 
of  proposed  route,  is  not  vested  so  as  to  make  condemnation  by  State 
for  other  purposes  operate  as  impairment  of  contracts;  Iowa  Telephone 
Co.  V.  City  of  Keokuk,  226  Fed.  94,  power  to  repeal  corporate  charter 
did  not  include  jwwer  to  revoke  franchise  of  telephone  company  to  use 
streets;  Newburyport  Water  Co.  v.  City  of  Newburyport,  103  Fed.  587, 
upholding  Massachusetts  statutes  empowering  city  to  erect  own  water- 
works and  to  purchase  plant  of  company  which  had  been  granted  a 
franchise,  at  price  to  be  fixed  by  appraisers;  Minor  v.  Erie  R.  R.  Co., 
171  N.  Y.  571,  64  N.  E.  455,  holding  Mileage-book  Act  is  valid  as  applied 
to  railroad  thereafter  reorganized  under  law  of  1892,  tljiough  it  suc- 
ceeded to  rights  of  old  company,  one  of  which  was  to  charge  specified 
fare;  Southern  Pac.  Co.  v.  Board  of  R.  R.  Commrs.,  78  Fed.  254,  power 
to  amend  charters  may  be  reserved. 

Distinguished  in  State  ex  rel.  Wausau  St.  Ry.  Co.  v.  Bancroft,  148 
Wis.  136,  38  L.  B.  A.  (N.  S.)  526,  134  N.  W.  335,  holding  statute  estab- 
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lishing  State  control  of  hydraulic  power  as  violative  of  riparian  rights 
was  invalid. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con-  - 
stitution.    Note,  60  L.  B.  A.  39,  68. 

Miscellaneous.  Cited  in  Polk  v.  Mutual  etc.  Life  Assn.,  137  Fed.  276, 
State  decisions  determining  rights  of  policy-holders  and  insurer  control 
in  Federal  court;  McKee  v.  Chautauqua  Assembly,  130  Fed.  540,  65 
C.  C.  A.  8,  State  court's  construction  of  statutes  reserving  power  to 
amend,  annul  or  repeal  corporate  charter  is  controlling  on  Federal  court. 

148  U.  8.  412-427,  87  L.  Ed.  604,  IS  Sup.  Ot.  640,  1£ANHATTAN  CO.  T. 


Tax  under  Revised  Statutes,  section  3408,  on  moneys  deposited  by  State 
In  bank,  to  pay  creditors  tbroogli  drafts  on  bank.  Is  not  tax  on  State  moneys. 
Approved  in  Fleming  v.  State,  62  Tex.  Cr.  660,  139  S.  W.  600,  unin- 
dorsed check  held  not  dex)Osit;  State  v.  Clement  Nat.  Bank,  84  Vt.  180, 
Aim.  Gas.  1912D,  22,  78  Atl.  949,  upholding  State  tax  upon  deposits 
in  national  banks  as  to  resident  depositors. 

148  U.  S.  427-^81,  87  L.  Ed.  509,  13  Snp.  Ot.  650,  UKITED  STATES  v.  OLD 
SETTIiEBS. 

Court  of  Claims'  findings  of  fact  in  equity  case  referred  to  it  by  Con- 
gnu  are  reviewable  hy  Supreme  Court. 

Approved  in  La  Abra  etc.  Min.  Co.  v.  United  States,  175  U.  S.  465,  44 
L.  Ed.  238,  20  Sup.  Ct.  183,  act  of  1897,  referring  claim  of  plaintifT  to 
Court  of  Claims,  contemplated  no  special  finding;  dissenting  opinion  in 
Sac  &  Fox  Indians  v.  Sac  &  Fox  Indians,  220  U.  S.  490,  55  L.  Ed.  556, 
31  Sup.  Ct.  473,  majority  upholding  decision  of  Court  of  Claims. 

Distinguished  in  Wm.  Cramp.  &  Sons  Ship  etc.  Bldg.  Co.  v.  United 
States,  239  U.  S.  229,  231,  60  L.  Ed.  241,  242,  36  Sup.  Ct.  73,  74,  finding 
of  Court  of  Claims  that  there  was  no  mutual  mistake  in  contract  for 
construction  of  battleship  held  binding  on  Supreme  Court;  Sac  &  Fox 
Indians  v.  Sac  &  Fox  Indians,  220  U.  S.  488,  489,  55  L.  Ed.  555,  556, 
31  Sup.  Ct.  473,  semble  that  the  Supreme  Court  will  not  go  behind  find- 
ings of  Court  of  Claims  when  case  is  analogous  to  action  at  law. 

Courts  cannot  declare  treaty  or  act  of  Congress  inoperative  for  duress  or 
ftaod. 

Approved  in  New  Orleans  v.  Warner,  175  U.  S.  146,  44  L.  Ed.  109, 
20  Sup.  Ct.  54,  courts  cannot  investigate  motives  of  legislature  in  pass- 
ing upon  validity  of  act;  Lone  Wolf  v.  Hitchcock,  19  App.  D.  C.  327, 
refusing  to  declare  void  act  of  Cong^^ess  ratifying  agreement  with 
Indian  tribe  for  cession  of  certain  lands  on  ground  of  fraud;  Anslcy  v. 
Ainsworth,  4  Ind.  Ter.  326,  69  S.  W.  891,  refusing  to  consider  conten- 
tion that  adoption  of  "Atoka  Agreement"  with  Indian  tribes  was  pro- 


148  U.  S.  427-481        NOTES  ON  U.  S.  REPORTS.  424 

cured  by  duress;  State  ex  rel.  Ketehsm  v.  Terre  Haute  etc.  R.  Co.,  166 
Ind.  584,  77  N.  E.  1078,  refusing  to  allow  recovery  upon  theory  that 
passage  of  necessary  legislation  was  prevented  by  bribery  of  legislature; 
Taylor  v.  Beckham,  108  Ky.  296,  94  Am.  St.  Rep.  366,  56  S.  W.  181, 
determining  right  of  office  of  Governor  after  contest  in  legislature. 

Supreme. Oourt'B  Jurisdiction  is  strictly  Judicial  and  cannot  be  affected 
by  Congress. 

Approved  in  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  172,  Federal 
courts  can  no  more  decline  than  they  can  usurp  jurisdiction. 

When  case  arises  under  Federal  Oonstitatlon,  laws,  or  treaties  stated. 
Approved  in  United  States  v.  Choctaw  Nations,  179  U.  S.  534, 
45  L.  Ed.  307,  21  Sup.  Ct.  164,  construing  Choctaw  treaty  of  April  28, 
1866,  relating  to  lands  of  leased  district;  Nashville  etc.  Ry.  Co.  v.  Tay- 
lor, 86  Fed.  181,  suit  against  equalizers  to  enjoin  certificates  of  assessed 
valuation  on  ground  of  uniformity  involves  Federal  question. 

Scope  of  inquiry  by  Court  of  Claims  into  Cherokee  claims,  under  act  of 
1889,  stated,  and  principles  governing  the  determination  of  their  rights,  de- 
fined. 

Approved  in  United  States  v.  Mille  Lac  Band  of  Chippewa  Indians, 
229  U.  S.  500,  57  L.  Ed.  1302,  33  Sup.  Ct.  811,  act  of  1909,  authorizing 
Court  of  Claims  to  hear  suits  hy  Indians  against  United  States  for 
losses  from  opening  of  Indian  reservation,  does  not  contemplate  re- 
covery on  merely  moral  obligation;  dissenting  opinion  in  Pam-To-Pee 
V.  United  States,  187  U.  S.  390,  47  L.  Ed.  229,  23  Sup.  Ct.  150,  majority 
holding  judgment  of  Court  of  Claims,  disposing  of  fund  for  Indians  in 
claim  against  United  States,  is  final. 

Parties,  if  numerous,  few  may  sue  f or  i^  if  fairly  representing  rights 
involTed;  e.  g.,  comniissioners  for  Cherokees. 

Approved  in  Wallace  v.  Adams,  204  U.  S.  425,  51  L.  Ed.  553,  27  Sup. 
Ct.  363,  upholding  decree  of  Choctaw  and  Chickasaw  Citizenship  Court, 
as  to  person  not  party,  in  test  case  against  ten  persons;  Duvall  v.  Synod 
of  Kansas  of  the  Presbyterian  Church,  222  Fed.  670,  138  C.  C.  A.  217, 
applying  rule  to  suit  to  determine  validity  of  union  between  Presby- 
terian and  Cumberland  Presbyterian  churches;  Watson  v.  National  Life 
etc.  Co.,  162  Fed.  12,  88  C.  C.  A.  380,  applying  rule  to  suit  by  life  policy- 
holders for  administration  of  assets  of  insurance  companies;  Chisolm  v. 
Caines,  121  Fed.  400,  holding  stranger  knowingly  disregarding  injunc- 
tion restraining  all  persons  whomsoever  from  trespassing  on  land 
is  guilty  of  contempt;  Leviness  v.  Consolidated  Gas  etc.  Co.,  114  Md. 
570,  Ann.  Gas.  19A3C,  649,  80  Atl.  307,  lien  of  preferred  stockholders 
may  be  discharged  in  suit  in  which  fairly  selected  representatives  are 
made  parties;  American  Steel  etc.  Co.  v.  Wire  Drawers  etc.  Union,  90 
Fed.  606,  leaders  of  organized  strike  may  be  sued  as  fairly  representing 
organization,  irrespective  of  their  official  positions. 
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Proper  form  of  Judgment  in  Cherokee's  favor  under  act  of  1889,  stated. 
Approved  in  Phineas  Pam-To-Pee  v.  United  States,  148  U.  S.  705,  37 
L.  Ed.  6liB,  13   Sup.   Ct.  748,  and   American   Steel  etc.   Co.  v.   Wire 
Drawers  etc.  Unions,  90  Fed.  607,  arguendo. 

Miscellaneous.  Cited  in  Heckman  y.  United  States,  224  U.  S.  428,  56 
L.  Ed.  826,  32  Sup.  Ct.  424,  referring  to  cited  case  as  describing  rela- 
tions of  United  States  to  Cherokees;  United  States  v.  Cherokee  Nation, 
202  U.  S.  124,  127,  129,  50  L.  Ed.  959,  961,  962,  26  Sup.  Ct.  588,  review- 
ing award  to  Eastern  Cherokees  of  amounts  due  from  United  States 
Tinder  treaty;  Morris  v.  Bean,  146  Fed.  432,  subsequent  act  of  Congress 
controls  prior  conflicting  Indian  treaty;  Waldron  v.  United  States,  143 
Fed.  419,  question  whether  person  is  or  is  not  Indian  within  meaning  of 
agreement  with  Indians  is  determined  solely  by  laws  or  usages  of  tribe; 
Hanks  v.  Hendricks,  3  Ind.  Ter.  426,  429,  68  S.  W.  673,  674,  for  history 
of  litigation. 

148  U.  S.  482-490,  37  L.  Ed.  529,  IS  Sup.  Ot.  680,  NATIOHAIi  HAT  POTTK- 
CIKO  MACHINE  GO.  ▼.  HEDDEN. 

Patentee  of  combination  with  three  necessary  elements  cannot  forestall 
claim  of  one  making  two  of  them  sofflce. 

Approved  in  Dececo  Co.  v.  George  E.  Gilchrist  Co.,  125  Fed.  298,  299, 
60  C.  C.  A.  207,  upholding  Frame  and  Neff  patent  No.  426,416,  for 
water-closet;  Morrin  v.  Lawlor,  99  Fed.  980,  40  C.  C.  A.  204,  construing 
Morrin  patents  for  improvements  in  steam  generators. 

Right   to  patent  for  new   combination  of  machines   or  processes. 
Note,  20  E.  R.  0.  158. 

148  n.  8.  490-502,  37  L.  Ed.  533,  13  Sup.  Ot.  634,  SBnTH  T.  TOWKSEND. 

Statutes  being  doubtful,  surrounding  circumstances,  history  of  times 
and  evil  to  be  remedied,  may  be  considered. 

Approved  in  Northern  Commercial  Co.  v.  United  States,  217  Fed.  36, 
133  C.  C.  A.  140 ,  Johnston  v.  Morris,  72  Fed.  896,  19  C.  C.  A.  229,  Van 
Patten  v.  Chicago  etc.  Ry.  Co.,  81  Fed.  548,  Funk  v.  St.  Paul  City  Ry. 
Co.,  61  Minn.  439,  52  Am.  St.  Rep.  611,  39  L.  R.  A.  210,  63  N.  W.  1101; 
De  Noya  v.  Hill  Inv.  Co.,  33  Okl.  667,  127  Pac.  446  and  Ex  parte  Flake, 
67  Tex.  Cr.  226,  149  S.  W.  161,  all  reaffirming  rule ;  Illinois  Cent.  R.  Co. 
V.  A.  Waller  &  Co.,  164  Fed.  361,  as  to  meaning  of  word  "defendant" 
in  removal  statutes ;  Ex  parte  Keith,  47  Tex.  Cr.  288,  83  S.  W.  686,  con- 
sidering history  of  statute  in  legislature;  Chesapeake  etc.  Ry.  Co.  v. 
Deepwater  Ry.  Co.,  67  W.  Va.  674,  60  S.  E.  904,  construing  resolution 
passed  by  corporation's  board  of  directors;  Wellsburg  etc.  R.  R.  Co.  v. 
Pan  Handle  Traction  Co.,  66  W.  Va.  31,  48  S.  E.  751,  construing  Code 
1899,  c.  62,  §  11,  relating  to  condemnation  of  property  of  one  railroad 
turnpike  or  canal  company  for  crossing  by  another  of  such  companies; 
Daniel  v.  Simms,  49  W.  Va.  666,  39  S.  E.  696,  construing  Code,  c.  3,  §  34, 
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and  holding  that  voter  must  deface  all  colnmns  on  ballot  other  than  that 
on  which  he  places  names  of  those  for  whom  he  wishes  to  vote. 

Act  of  1889,  opening  Oklahoma  to  thOM  not  there  prevlonaly,  was  in- 
tended to  make  all  eqnaL 

Approved  in  Calhoun  v.  Violet,  4  Okl.  227,  47  Pac.  481,  honorably  dis- 
charged Union  soldier  entering  lands  prior  to  opening  for  settlement  can- 
not homestead;  Woodruff  v.  Wallace,  3  Okl.  360,  41  Pac.  359,  Congress, 
on  opening  lands  to  settlement,  may  prescribe  rules  for  entry. 

Penaltiee  for  nnaiithorised  entry  on  puUlc  lands  should  be  strictly  con- 
stmed. 

Approved  in  Howe  v.  Parker,  190  Fed.  766,  111  C.  C.  A.  466,  entryman 
not  disqualified  where  he  entered  ceded  lands  before  time  fixed,  but 
afterward  returned  and  did  not  re-enter  .before  proper  time;  United 
States  V.  Keitel,  157  Fed.  403,  indictment  charging  conspiracy  to  hire 
persons  to  make  entries  under  Coal  Land  Act,  does  not  charge  con- 
spiracy to  defraud  United  States ;  United  States  v.  Biggs,  157  Fed.  271, 
contract  of  applicant  under  Timber  and  Stone  Act  to  convey  land  to 
another  held  not  unlawful ;  John  v.  Northern  Pac.  Ry.  Co.,  42  Mont.  43, 
32  L..  B.  A.  (N.  S.)  85,  111  Pac.  640,  statute  prohibiting  unjust  dis- 
crimination in  passenger  rates  should  be  liberally  construed ;  State  ex  rel. 
Reeves  v.  Ross,  62  W.  Va.  17,  57  S.  E.  289,  strictly  construing  statute 
imposing  penalty  upon  officer  for  failure  to  release  exempt  property. 

Distinguished  in  Le  Clair  v.  Hawley,  18  Wyo.  39, 102  Pac.  858,  holding 
mineral  entry  in  Shoshone  Indian  Reservation  not  invalid  because  entry- 

inan  was  on  land  before  expiration  of  time  limit. 

* 

By  act  of  1889,  parties  rightfully  in  Oklahoma  before  time,  e.  g^  ndl- 
road  agent,  could  not  take  up  land. 

Approved  in  Winebienner  v.  Forney,  189  U.  S.  153,  47  L.  Ed.  757, 
23  Sup.  Ct.  592,  construing  presidential  proclamation  of  August  19, 1893, 
relative  to  opening  for  settlement  of  Cherokee  outlet;  Potter  v.  Hall, 
11  Okl.  179,  65  Pac.  843,  where  one  in  employ  of  Indian  agent  on 
Cheyenne  reservation  went  on  land  prior  to  opening  of  lands  for  settle* 
ment  to  eject  "sooners,"  he  cannot  enter  tract  after  opening  for  pur- 
pose of  homestead ;  Calhoun  v.  Violet,  4  Okl.  324,  47  Pac.  480,  honorably 
discharged  Union  soldier  entering  lands  prior  to  opening  for  settlement 
cannot  homestead ;  Woodruff  v.  Wallace,  3  Okl.  360,  378, 41  Pac.  359,  365, 
one  whose  homestead  entry  canceled  for  fraud  in  its  ineeption  cannot 
avail  himself  of  Occupying  Claimant  *s  Act  of  1874 ;  Payne  v.  Robertson, 
169  U.  S.  327,  42  L.  Ed.  766, 18  Sup.  Ct.  339,  deputy  marshal,  in  territory 
in  official  capacity,  cannot  acquire  land ;  Calhoun  v.  Violet,  173  U.  S.  61, 
43  L.  Ed.  614,  19  Sup.  Ct.  324,  provisions  of  act  of  1889,  regarding  dia- 
charged  soldiers  and  sailors,  did  not  relieve  them  from  restrictions  as  to 
entering  territory ;  Woodruff  v.  Wallace,  3  Okl.  378,  41  Pac.  365,  persons 
in  territory  when  opened  could  acquire  no  right  to  land;  Black  v* 
Jackson,  177  U.  S.  365^  44  L.  Ed.  807,  20  Sup.  Ct.  664,  arguendo. 
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Distinguished  in  Potter  v.  Hall,  189  U.  S.  296,  297,  298,  47  L.  Ed.  819, 
820,  23  Sup.  Ct.  547,  holding  ruling  of  Land  Department  that  prior  going 
into  prohibited  territory  by  entryman  who  had  retired  and  taken  part 
"withii  race  did  not  disqualify  entry  was  not  reviewable. 

Mificeilaneoas.  Cited  in  Hodges  v.  Colcord,  193  U.  S.  194,  48  L.  Ed. 
678,  24  Sup.  Ct.  433. 

148  XT.  8.  602,  87  L.  Ed.  537,  13  Sup.  Ot.  640,  BSNDEB  ▼.  FENKSTLVANIA. 
CO. 

Order  OTermling  motion  to  remand  to  State  court  la  not  final  Jndg- 
ment. 

Approved  in  Thomas  ▼.  Great  Northern  Ry.  Co.,  147  Fed.  87,  77 
C.  C.  A.  255,  reaffirming  rule ;  Vano^han  v.  McArthur  Bros.  Co.,  227  Fed. 
366,  aflBrming  order  as  to  costs;  The  Transfer  No.  21,  218  Fed.  637,  134 
C.  C.  A.  394,  order  denying  motion  to  dismiss  petition  in  proceeding  for 
limitation  of  liability  is  not  '^final  decision";  Hurlbut  Land  etc.  Co.  v. 
Trascott,  165  U.  S.  719,  41  L.  Ed.  1185,  17  Sup.  Ct.  994,  and  McDonnell 
V.  Jordan,  169  U.  S.  734,  42  L.  Ed.  1215,  18  Sup.  Ct.  944,  dismissing  on 
authority  of  principal  case. 

148  U.  a  503-628,  37  L.  Ed.  537,  IS  Sup.  Ot.  728,  VIBOINIA  ▼.  TENKES8BE. 

Boundary  suit  between  States  la  witliin  Supreme  Court's  original  Juris- 
diction. 

Approved  in  McCarty  v.  Carolina  Lumber  Co.,  134  Tenn.  55,  182  S.  W. 
914,  State  court  in  ejectment  can  determine  only  where  boundary  is. 

Oonstitution,  article  I,  section  10,  subdivision  3,  does  not  prohibit  all 
State  agreements  witliout  congressional  assent. 

Approved  in  Steams  v.  Minnesota,  179  U.  S.  246,  45  L.  Ed.  175,  21 
Sup.  Ct.  82,  holding  Minnesota  act  of  1896,  repealing  former  laws  ex- 
empting railroads  from  taxation  and  providing  for  taxation  of  lands 
granted  to  railroads,  impaired  obligation  of  contracts ;  Wharton  v.  Wise, 
153  U.  S.  170,  38  L.  Ed,  675,  14  Sup.  Ct.  787,  compact  of  1785,  between 
Vii]ginia  and  Maryland,  relating  to  fii^heries,  is  valid ;  North  Carolina  v. 
Tennessee,  235  U.  S.  16,  59  L.  Ed.  103,  35  Sup.  Ct.  8,  arguendo. 

Hoadtur  a  sodia  is  rale  of  construction  applicable  to  all  written  instra- 


Approved  in  United  States  v.  Salen,  235  U.  S.  249,  59  L.  Ed.  214,  35 
Sap.  Ct.  51,  applying  rule  to  statute  penalizing  fraudulent  concealment 
whereby  United  States  may  be  defrauded  of  duties ;  Louisiana  v.  Texas, 
176  U.  S.  17,  44  L.  Ed.  354,  20  Sup.  Ct.  256,  holding  controversy  between 
State  and  citizens  of  another  State  within  Const.,  art.  Ill,  §  2,  not 
created  by  enforcement  of  quarantine  regulations  by  State  health  officer 
acting*  under  valid  law,  to  damage  of  citizens  of  another  State. 


148  U.  S.  529-636        NOTES  ON  U.  S.  REPORTS.  428 

LeglBlative  declaration  of  boundary  may  bind  as  admlfldon,  bat  not  as 
ai;reement,  if  not  npon  conaideration. 
Cited  in  Miller  v.  Wills,  95  Va.  354,  28  S.  E.  343,  arguendo. 

State  boundary,  long  acquiesced  in,  is  conelusiye,  tbougb  varying  from 
original  grant. 

Approved  in  Maryland  v.  West  Virginia,  217  U.  S.  41,  64  L.  Ed.  658, 
30  Sup.  Ct.  268,  adjudging  **Deakins''  or  **old  State''  line  to  be 
boundary  between  Maryland  and  West  Virginia ;  Louisiana  v.  Mississippi, 
202  U.  S.  54,  50  L.  Ed.  932,  26  Sup.  Ct.  408,  determining  boundary  be- 
tween Mississippi  and  Louisiana  in  Lake  Borgue  and  Mississippi  Sound ; 
Moore  v.  McGuire,  142  Fed.  800,  holding  Island  No.  76,  in  Mississippi 
River,  was  part  of  Mississippi,  so  that  Federal  court  in  Arkansas  has  no 
jurisdiction  to  determine  title  thereto ;  Stevenson  v.  Fain,  116  Fed.  154,  53 
C.  C.  A.  467,  applying  rule  under  acts  of  1821  of  States  of  North  Carolina 
and  Tennessee,  confirming  boundary  line  between  two  States  as  run  and 
marked  by  commission ;  Belding  v.  Hebard,  103  Fed.  542,  43  C.  C.  A.  296, 
determining  boundary  between  Tennessee  and  North  Carolina ;  McCarty 
V.  Carolina  Lumber  Co.,  134  Tenn.  62,  182  S.  W.  916,  Tennessee  held  to 
have  acquiesced  in  boundary  line  as  established  by  North  Carolina. 

Distinguished  in  McMillan  v.  Hannah,  106  Tenn.  694,  61  S.  W.  1022, 
holding  acquiescence  by  county  for  fourteen  years  in  illegal  claim  of  an- 
other county  to  portion  of  its  territory  under  void  statute  does  not  estop 
county  to  assert  its  right  to  such  territory ;  Town  of  Searsburg  v.  Town 
of  Woodford,  76  Vt.  372,  373,  57  Atl.  961,  962,  Vt.  Stats.,  c.  140,  gives 
court  power  only  to  determine  charter  boundaries  between  towns  and  not 
to  determine  boundary  by  line  claimed  to  have  been  established  by 
prescription. 

State  agreeing  on  boundary,  receiving  implied  consent  of  Congress,  can- 
not avoid  it  for  mistake  long  afterward. 

Distinguished  in  Miller  v.  Wills,  95  Va.  352,  28  S.  E.  342,  action  issue 
whereof  is  location  of  boundary  line  is  not  barred  by  decision  as  to  its 
validity. 

Miscellaneous.  Cited  in  Virginia  v.  Tennessee,  158  U.  S.  270,  39  L.  Ed. 
877,  15  Sup.  Ct.  819,  subsequent  phase,  same  litigation. 

148  XT.  8.  529-^6,  37  L.  Ed.  646,  13  Sup.  Ot.  695,  OHIOOT  OO.  T.  SHER- 
WOOD. 

The  presenting  to  a  County  Court  of  bondholder's  claim,  under  law  for- 
bidding suit  against  counties  is  such  suit  as  permits  Federal  suit  by  original 
process  if  citlzencthip  diverse. 

Approved  in  Thompson  v.  Searcy  Co.,  57  Fed.  1037,  6  C.  C.  A.  674, 
following  rule. 

If  such  presentment  is  not  salt,  then  upon  appeal  right  to  Federal  suit 
by  original  process  arises. 


CHICOT  CO.  V.  SHERWOOD.      148  U.  S.  529-536 

Approved  in  National  Bank  of  Commerce  v.  Lee,  33  Okl.  645,  126  Pac. 
784:y  warrant  need  not  be  presented  to  eounty  commissioners;  Gillls  y. 
Dow^ney,  85  Fed.  488,  29  C.  C.  A.  286,  diverse  citizenship  existing,  suit 
under  State  statute  lies  on  chancery  side  of  Federal  court  by  one  in 
i,  to  quiet  title. 


Federal  courts  are  not  deprlvable  of  jurisdiction  ftom  diyerse  dtizen- 
rnHxl^  by  State  laws  prescribing  modes  of  redress. 

Approved  in  McClellan  v.  Garland,  217  U.  S.  281,  54  L.  Ed.  767,  30 
Sup.  Ct.  501,  suit  in  Federal  court  to  have  complainants  adjudged  heirs 
at  law  of  decedent  cannot  be  stayed  pending  escheat  proceedinj^s  in  State 
^oujrt ;  Western  Union  T0.  Co.  v.  United  States  &  Mexican  Trust  Co.,  221 
Fed.   553,  137  C.  C.  A.  113,  court  which  has  first  lawfully  acquired 
dominion  over  specific  property  may  retain   exclusive  jurisdiction  to 
adjudicate  liens  thereon;  Mound  City  Co.  v.  Castleman,  187  Fed.  925, 110 
C  C.  A.  55,  where  State  court  has  custody  of  property  in  issue,  Federal 
coart  should  proceed  as  far  as  possible  without  creating  conflict;  Mc- 
Clellan V.  Carland,  187  Fed.  919,  110  C.  C.  A.  49,  it  is  duty  of  Federal 
eonx-t  to  determine  question  of  heirship,  though  property  is  in  custody  of 
officer  of  State  court;  Love  v.  Atchison  etc.  Ry.  Co.,  185  Fed.  326,  107 
C.   C  A.  403,  Federal  courts  have  power  to  relieve  against  confiscatory 
passenger  rate  established  by  State  Constitution ;  St.  Louis  etc.  R.  Co.  v. 
Allen,  181  Fed.  723,  Federal  court  has  jurisdiction  to  enjoin  void  order 
o£  State  railroad  commission;  Delaware  etc.  R.  Co.  v.  Stevens,  172  Fed. 
608,  railroad  company  held  not  bound  to  apply  to  State  courts  for  relief 
firoin  order  of  public  service  commission ;  Lang  v.  Choctaw  etc.  R.  Co.,  160 
Fed.  360,  87  C.  C.  A.  307,  Federal  court  acquired  exclusive  jurisdiction 
over  railroad  by  commencement  of  foreclosure  suit  and  appointment  of 
receivers;  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157  Fed.  967,  where 
railroad  commission  was  made  suable  in  only  one  county  in  State,  it  may 
be    sued   in  Federal  Circuit  Court  sitting  in  that  county;   Dunlap  v. 
Mercer,  156  Fed.  552,  86  C.  C.  A.  435,  State  statute  prohibiting  un- 
qualified foreign  corporations  from  suing  in  State  courts  does  not  affect 
Federal  courts;  Collin  County  Nat.  Bank  v.  Hughes,  152  Fed.  415,  81 
C.   C-  A.  556,  Federal  courts  are  not  limited  to  methods  of  serving  writ 
of    scire  facias  prescribed  by  State  laws;  Morrill  v.  American  Reserve 
6ond  Co.,  151  Fed.  314,  315,  Federal  court  has  jurisdiction  over  suit  in- 
volving securities  deposited  by  investment  company  with  State  treas- 
urer ;  Bnin  v.  Mann,  151  Fed.  149,  12  L.  E.  A.  (N.  S.)  154,  80  C.  C.  A. 
513    Federal  court  rendering  decree  against  estate  of  decedent  may  en- 
force same  by  sale  of  land,  notwithstanding  pendency  of  administration 
in  Connty  Court;  Barber  Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  949,  960, 
^  li.  B.  A.  761,  66  C.  C.  A.  55,  Duluth  charter  providing  for  appeals  to 
g^_  I>>uis  County  District  Court  from  allowance  or  rejection  of  claims 
ttsBinst  city,  and  prohibiting  payment  pending  appeals,  does  not  aflPect 
lurisdiction  of  Federal  court  over  suits  on  claims;  Reagan  v.  Fanners' 
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Loan  etc.  Co.,  154  U.  S.  391,  S8  L.  Ed.  1021,  14  Sup.  Ct.  1052,  citizen  of 
another  State  may  sue  Texas  railroad  commission  in  Federal  court; 
Smyth  V.  Ames,  169  U.  S.  517,  42  L.  Ed.  839,  18  Sup.  Ct.  422,  State's 
determination  of  adequacy  at  law  is  not  conclusive  on  Federal  courts; 
Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  Ill,  42  L.  Ed.  968,  18  Sup.  Ct.  530, 
Circuit  Court  has  jurisdiction  over  action  by  citizen  of  another  State 
against  foreign  corporation;  Blake  v.  McQlung,  172  U.  S.  256,  43  L.  Ed. 
438,  19  Sup.  Ct.  172,  Tennessee  act  giving  State  creditors  of  corporation 
preference  is  unconstitutional;  Edwards  v.  Hill,  59  Fed.  725,  8  C.  C.  A. 
233,  nonresident  may  sue  in  Federal  court  to  foreclose  mortgage, 
although  mortgagee  has  assigned;  The  Willamette  Valley,  62  Fed.  297, 
vessel  in  possession  of  State  court's  receiver  is  not  exempt  from  libel 
in  rem  in  another  district;  Ames  v.  Union  Pac.  Ry.  Co.,  64  Fed.  173, 
Circuit  Court  has  jurisdiction  of  action  to  enjoin  enforcing  rates,  State 
remedy  being  petition  to  Supreme  Court;  Franz  v.  Wahl,  81  Fed.  10, 
Arkansas  proceeding  to  contest  will  may  be  removed  to  Federal  courts; 
Chappell  v.  United  States,  81  Fed.  767,  26  C.  C.  A.  600,  United  States 
may  institute  proceedings  to  condemn  land  for  military  purposes  in 
State  or  Federal  courts;  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed. 
703,  704,  40  C.  C.  A.  638,  majority  holding  where,  under  Arkansas  stat- 
ute, on  appeal  from  probate  decree  sustaining  validity  of  will,  case  tried 
de  novo  in  State  Circuit  Court,  proceeding  on  such  appeal  not  removal 
under  Judiciary  Act  1888,  §§  1,  2. 

Distinguished  in  Brochon  v.  Wilson,  91  Fed.  619,  34  C.  C.  A.  31,  State 
law  making  that  le\'y  of  execution,  made  ten  days  before  general  assign- 
ment, void,  is  valid  as  applied  to  levy  under  Federal  judgment. 

Demurrer  to  answer,  abounding  in  recitals  and  conclnslonB  of  law,  sna- 
tained;  only  well-pleaded  facts  admitted. 

Approved  in  City  of  Memphis  v.  Board  of  Directors  of  St.  Francis 
Levee  District,  231  Fed.  221,  demurrer  does  not  admit  conclusions  of 
law;  Larabee  v.  Dolley,  175  Fed.  374,  demurrer  to  bill  admits  only  facts 
which  are  well  pleaded;  Dennison  Mfg.-  Co.  v.  Scharf  Tag  etc.  Co.,  135 
Fed.  631,  68  C.  C.  A.  263,  applying  rule  to  bill  to  restrain  use  of  series 
of  numbers  to  designate  labels  in  catalogues  as  unfair  competition; 
Green  v.  Indian  Gold  Min.  Co.,  120  Fed.  716,  holding,  in  action  by  ser- 
vant for  injuries,  allegation  that  it  was  duty  of  defendant  to  provide 
reasonably  safe  place  to  work  and  to  keep  same  in  reasonably  safe  con- 
dition, which  arises  by  implication  from  facts  alleged  elsewhere,  is  sur- 
plusage; Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  654,  demurrer 
does  not  admit  that  certain  letters  and  numerals  as  applied  to  artidea 
are  trademarks. 

148  TT.  S.  587-n547,  37  K  Ed.  549,  13  Sup.  Ot.  687,  I.A80BLLE8  ▼.  GBOSGIA. 

Bevlsed  Statutes,  sections  5278  and  6279,  do  not  confer  Immunity  ftom 
trial  for  other  than  offense  specified. 


43i  LASCELLES  v.  GEORGIA.  148  U.  S.  637-547 

Approved  in  State  y.  Leidigh,  47  Neb.  131,  66  N.  W.  309,  following 


Bxtradition,  nnlawfnUj  obtained,  does  not  protect  ftom  trial,  excei>t 
one  surrendered  by  foreign  power;  if  lawfully  brought  for  one  offense,  fugi- 
tiw^e  may  be  tried  for  another. 

Approved  in  Price  v.  United  States,  14  App.  D.  C.  395,  and  Ex  parte 
Flack,  88  Kan.  618,  634,  639,  Ann.  Cas.  1914B,  789,  47  L.  R.  A.  (N.  S.) 
807,  129  Pac.  541,  647,  549,  both  reaffirming  rule;  Innes  v.  Tobin,  240 
U.   S.  131,  132,  133,  60  L.  Ed.  564,  666,  36  Sup.  Ct.  291,  292,  extradited 
person,  after  acquittal,  may  be  surrendered  to  another  State  on  extradi- 
tion warrant;  Pettibone  v.  Nichols,  203  U.  S.  213,  7  Ann.  Gas.  1047,  51 
l0.    Ed.  157,  27  Sup.  Ct.  Ill,  person  in  custody  for  crime  will  not  be 
released  on  habeas  corpus  because  he  was  brought  into  State  by  methods 
violative  of  law  as  to  interstate  extradition ;  Ex  parte  Browne,  148  Fed. 
Tl,  one  extradited  from  Canada  under  treaty  of  1889,  for  trial  on  pend- 
ing  indictment,  cannot  be  seized  by  Federal  officers  on  arrival  and  im- 
prisoned in  execution  of  prior  judgment  against  him  on  different  charge ; 
Sic  parte  Meyer,  12  Idaho,  257,  263,  118  Am.  St.  Rep.  214,  12  L.  B.  A. 
CN".  S-)  227,  85  Pac.  900,  902,  refusing  to  release  prisoner  on  habeas  cor- 
pus on  ground  that  he  had  been  illegally  extradited;  Knox  v.  State,  164 
Xnd.   232,  108  Am.  St.  Rep.  291,  73  N.  E.  257,  fugitive  from  another 
State    may  be  tried  for  offense  other  than  that  for  which   extradited 
yjfrithout  being  given  opportunity  to  return  to  asylum  State ;  In  re  Little, 
129  Mich.  455,  456,  457,  89  N.  W.  38,  39,  holding  person  arrested  in  one 
State,  charged  with  Federal  crime  in  another  State  and  transported  to 
latter  State  to  await  action  of  Federal  grand  jury  there,  may  be  turned 
over  to  authorities  of  latter  State  for  infraction  of  its  laws  without  being 
allowed  time  to  return  to  first  State;  In  re  Walker,  61  Neb.  812,  813,  816, 
86    N.    W.  513,  514,  holding  defendant  extradited  in  good  faith   may 
be  arrested  on  capias  issued  in  bastardy  proceeding;  State  v.  Clough.  71 
l^.   H.   600,  53  Atl.  1089,  holding  where  affidavits  in  support  of  requisi- 
tion   for  fugitive  from  justice  show  that  person  charged  fled  after  com- 
mission of^some  of  crimes  charged  but  before  others,  they  are  sufficient 
to  show  iie  was  a  fugitive;  Rutledge  v.  Krauss,  73  N.  J.  L.  399,  63  Atl. 
989,  person  extradited  is  subject  to  civil  suit;  People  v.  Hyatt,  172  N.  Y. 
181,    92  Am.  St.  Rep.  708,  64  N.  E.  826,  holding  fact  that  person  not 
actually  present  in  State  at  time  of  commission  of  alleged  crime  was 
subsequently  present  in  State  for  single  day  nearly  a  year  before  insti- 
tution of  prosecution,  does  not  make  him  fugitive;  Ex  parte  Hendersen, 
27  N'.  D-  161,  51  L.  R.  A.  (N.  S.)  828,  145  N.  W.  576,  nonresident  de- 
fendant  in  criminal  case  is  not  privileged  from  arrest  in  civil  action; 
In  re  Fitton,  65  Fed.  273,  person  under  bail  in  one  jurisdiction  may  be 
arrested  and  tried  in  another;  Price  v.  McCarty,  89  Fed.  87,  32  C.  C.  A. 
162    one  extradited  for  larceny  of  part  may  be  convicted  of  larceny  of 
whole  of  property;  Carr  v.  State,  104  Ala.  13,  16  South.  153,  and  State 
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V.  Patterson,  116  Mo.  515,  22  S.  W.  698,  party  extradited  for  one  offense 
may  be  tried  for  another;  Reid  v.  Ham,  54  Minn.  305,  40  Am.  St.  R^. 
883,  21L.  B.  A.  232,  56  N.  W.  35,  party  brought  into  State  as  fugitive 
from  justice  is  not  exempt  from  civil  process;  State  v.  Walker,  119  Mo. 
469,  24  S.  W.  1011,  one  extradited  for  grand  may  be  tried  for  petit  lar- 
ceny ;  State  v.  Leidigh,  47  Neb.  133,  66  N.  W.  309,  and  State  v.  Wine,  7 
N.  D.  31,  72  N.  W.  909,  where  another  State  honors  requisition  on  but 
one  charge,  accused  may  still  be  tried  for  another;  Baker  v.  State,  88 
Wis.  147,  59  N.  W.  572,  court  has  jurisdiction  to  try  accused  kidnaped 
and  brought  into  State;  State  v.  Rowe,  104  Iowa,  328,  73  N.  W.  834, 
arguendo. 

Distinguished  in  Weale  v.  Clinton  Circuit  Judge,  158  Mich.  564,  565, 
123  N.  W.  31,  person  extradited  held  privileged  from  arrest  in  civil  suit; 
State  V.  McNaspy,  58  Kan.  698,  38  L.  E.  A.  758,  50  Pac.  897,  fugitive, 
voluntarily  returning  for  trial  on  one  charge,  may  not  be  tried  on 
another. 

Right  after  interstate  extradition  to  try  prisoner  for  crime  not 
designated  in  requisition.  Notes,  Ann.  Gas.  1914B,  799;  3  Ann. 
Gas.  543. 

Right  to  try  extradited  prisoner  for  another  crime.  Note,  19  L.  R.  A. 
206. 

Right  to  try  person  for  crime  other  than  that  for  which  extradited. 
Note,  47  L.  E.  A.  (N.  S.)  811. 

Surrender  of  fugltlTe  tyy  foreign  power  reets  on  treaty;  It  is  discre- 
tionary, not  required  by  comity. 

Approved  in  Greene  v.  United  States,  154  Fed.  408,  85  C.  C.  A.  251, 
question  whether  offense  is  extraditable  cannot  be  raised  where  it  was 
decided  adversely  to  accused  by  courts  of  foreign  State. 

Grounds  on  which  one  State  may  refuse  to  surrender  a  person  de- 
manded by  the  authorities  of  another.  Note,  68  Am.  St.  Rep. 
130. 

What  constitutes  crime  for  which  offender  is  subject  to  interstate 
extradition.    Note,  Ann.  Gas.  1912G,  1298. 

FngitlTe,  surrendered  to  another  State,  does  not  bear  sovereignty  of 
surrendering  State. 

Distinguished  in  State  v.  McNaspy,  58  Kan.  699,  38  L.  R.  A.  768,  50 
Pac.  897,  arguendo. 

Forgery  by  use  of  fictitious  name.    Note,  18  Ann.  Gas.  484. 

Miscellaneous.  Cited  in  United  States  v.  Powell,  151  Fed.  659,  to 
point  that  Congress  may  penalize  attack  upon  prisoner  in  custody  of 
State  officers. 
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148  TT.  S.  547-556,  37  L.  Ed.  552,  IS  Sup.  Ot.  600,  GBAKT  ▼.  WALTEB. 

Disclaimer  held  Inadequate  to  limit  claim,  too  broad  in  gpedilcationB 
and  patent. 

Approved  in  Bonnell  v.  Stoll,  67  Fed.  397,  claim  2,  BonnelPs  patent 
No.  405,821,  was  anticipated;  Appleton  Mfg.  Co.  v.  Star  Mfg.  Co.,  60 
Fed.  417,  9  C.  C.  A.  42,  discovery  of  new  use  for  old  device  does  not  in- 
volve patentability. 

Sufficiency  of  specification  for  patent.     Note,  20  E.  B.  0.  269,  270. 

Patent  for  silk-skein  similar  to  though  producing  better  results  than 
•arlier  one,  held  Toid.  . 

Approved  in  Adrian  Wire  Fence  Co.  v.  United  Fence  Co.,  223  Fed. 
346,  138  C.  C.  A.  604,  holding  void  patent  for  improvement  in  ties  for 
wire  structures  and  also  patent  for  improvement  in  dies  for  forminp: 
such  ties;  Streit  v.  Kaiper,  143  Fed.  984,  75  C.  C.  A.  167,  holding  Streit 
patent  No.  668,268,  for  foot-rest  for  chairs,  void  in  view  of  prior  art: 
H.  W.  Johns  Mfg.  Co.  v.  Robertson,  60  Fed.  904,  third  claim  of  Johns' 
patent  No.  257,167,  for  steam- joint  packing,  was  anticipated. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  B.  0.  81. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  R.  0.  122,  124. 

Silk-skein,  differing  from  earlier  in  looser  lacing,  rendering  dyeing  pos- 
sible, is  mere  change  in  degree. 

Approved  in  Star  Hame  Mfg.  Co.  v.  United  States  Hame  Co.,  227 
Fed.  883,  holding  void  patent  for  hame  and  trace  connection;  Standard 
Computing  Scale  Co.  v.  Computing  Scale  Co.,  126  Fed.  649,  61  C.  C.  A. 
541,    construing   patents    for   computing   scales;    Fames   v.    Worcester 
Polytechnic  Institute,  123  Fed.  74,  60  C.  C.  A.  37,  upholding  Walker 
patents  Nos.  411,845  and  425,839,  for  twist  grain  drills;  United  Blue 
Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed.  162,  55  C.  C.  A.  553,  holding 
void  Jeavons  reissue  No.  11,601,   for  blue  flame  oil  stove;   National 
Chemical  etc.  Co.  v.  Swift  &  Co.,  104  Fed.  89,  43  C.  C.  A.  421,  holding 
void  Van  Ruymbeke  patent  No.  367,732,  for  fertilizer  from  contents  of 
water-tanks;  In  re  Blackmore,  33  App.  D.  C.  440,  denying  patent  for 
process  of  making  formic  aldehyde ;  In  re  Faber,  31  App.  D.  C.  533,  de- 
nying patent  for  surgical  dressing,  combining  elements  already  known ; 
In  re  Klemm,  21  App.  D.  C,  190,  denying  patent  for  improvement  in 
seam  for  sewed  articles ;  Knapp  v.  Morss,  150  U.  S.  228,  37  L.  Ed.  1062, 
14  Snp.  Ct.  84,  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  203,  38  L.  Ed.  129. 
14  Sup.  Ct.  317,  R  W.  Johns -Mfg.  Co.  v.  Robertson,  60  Fed.  907,  and 
American  Tobacco  Co  v.  Streat,  83  Fed.  706,  28  C.  C.  A.  18,  that  which 
infringeSf  if  later,  would  anticipate,  if  earlier. 
XVI— 28 
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Distinct  tad  f  onnal  claims  are  necessary  to  ascertain  scope  of  invention. 
Approved  in  H.  W.  Johns  Mfg.  Co. -v.  Robertson,  60  Fed.  905,  dis- 
tinct and  formal  claims  are  necessary  to  ascertain  scope  of  invention; 
Thomasson  v.  Bumpass,  78  Fed.  492,  24  C.  C.  A.  180,  patent  grants  no 
exclusive  right  except  what  is  covered  by  claims. 

General  use  is  evidence  of  utility,  but  not  condnslTe;  still  less  so  If 
patentable  novelty. 

Approved  in  Fellows  v.  Borden's  Con.  Milk  Co.,  180  Fed.  439,  holding 
void  patents  for  solder-saving  devices;  Yoigfatmann  v.  Weis  etc.  Cornice 
Co.,  148  Fed.  864,  78  C.  C.  A.  538  (affirming  133  Fed.  304),  holding  void 
Voightmann  patent  No.  600,186,  for  automatically  closing  fireproof 
window-sash;  Baker  v.  Duncombe  Mfg.  Co.,  146  Fed.  748,  77  C.  C.  A. 
234,  holding  void  Baker  patents  Nos.  726,812  and  736,346,  <for  process  of 
treating  coffee  and  product  of  such  process;  Cleveland  Foundry  Co.  v. 
Detroit  Vapor  Stove  Co.,  131  Fed.  762,  holding  void  Jeavons  Patent  No. 
475,401,  for  oil-burner;  Durham  v.  Seymour,  6  App.  D.  C.  93,  invention 
of  improved  drainage  apparatus  for  buildings  held  wanting  in  novelty; 
Newark  Watch  etc.  Co.  v.  Wilmot  etc.  Mfg.  Co.,  60  Fed.  616,  Benfield 
patent  No.  413,644,  for  protector  of  watches  from  magnetism,  is  void; 
Bowman  v.  DeGrauw,  60  Fed.  912,  Bowman  patent  No.  469,395,  for  im- 
pi'oved  method  of  flag-making,  is  void ;  Klein  v.  Seattle,  77  Fed.  204,  23 
C.  C.  A.  114,  fact  of  extensive  use  will  not  render  mere  change 
of  mechanical  forms  patentable;  Christy  v.  Hygeia  etc.  Saddle  Co.,  93 
Fed.  970,  36  C.  C.  A.  31,  Christy  patent  No.  632,444,  for  bicycle  saddles, 
is  void. 

148  0.  8.  556-562,  37  L.  Ed.  568,  13  8np.  Ct.  719,  KBEMSNTZ  v.  S.  COT- 
TLE CO. 

Patent  to  Krementz,  No.  298,303,  for  collar^ntton,  held  valid,  and  not 
anticipated  by  Stoke's  or  Keat's  patents. 

Approved  in  Ball  &  Socket  Fastener  Co.  v.  C.  A.  Edgarton  Mfg. 
Co.,  96  Fed.  490,  37  C.  C.  A.  523,  Richardson  patent  No.  412,296,  for 
fasteners  not  infringed  by  Adams'  patent  No.  566,731. 

In  case  of  doubt,  popular  use  turns  scale  In  favor  of  existence  of  inven- 
tion. 

Approved  in  Safety  Car  Heating  etc.  Co.  v.  Gould  Coupler  Co.,  229 
Fed.  438,  upholding  Thompson  patent  No.  1,070,080,  for  electric  car- 
lighting  system;  Benjamin  Menu  Card  Co.  v.  Rand,  McNally  &  Co.,  210 
Fed.  288,  upholding  Gellenbeck  patent.  No.  482,899,  for  combined  menu 
card  and  meal  checks;  Stebler  v.  Riverside  Heights  Orange  Growers' 
Assn.,  205  Fed.  738,  124  C.  C.  A.  29,  upholding  Strahi  reissue  patent  No, 
12,297,  for  fruit-grader;  Mead  Morrison  Mfg.  Co.  v.  Exeter  Mach. 
Works,  196  Fed.  791,  upholding,  on  demurrer,  Norris  patent  No.  722,613, 
for   improvements  in  hoisting  apparatus   for   unloading  coal;   Coffield 
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Motor  Wasber  Co.  v.  A.  D.  Howe  Maeh.  Co.,  190  Fed.  44,  upholding 
eombination  patent  which  proved  great  commercial  success,  though  pat- 
entee may  not  have  known  all  forces  which  he  brought  into  operation; 
Maunula  v.  Sunell,  155  Fed.  539,  upholding  patent  for  casting  leads 
upon  fish-net  lines;  Fielding  v.  Crouse-Hinds  Elec.  Co.,  148  Fed.  233, 
construing  Fielding  patent  No.  714,290,  for  improvements  in  receptacles 
for  incandescent  lamps;  Robins  Conveying  Belt  Co.  v.  American  Road 
Mach.  Co.,  145  Fed.  925,  76  C.  C.  A.  461,  upholding  Robins  patent  No. 
571,604,  for  belt  conveyor;  Kalamazoo  Ry.  Supply  Co.  v.  Duff  Mfg.  Co., 
113  Fed.  268,  51  C.  C.  A.  221,  upholding  Barrett  patent  No.  312,316,  for 
lifting-jack;  Stai*  Brass  Works  v.  General  Electric  Co.,  Ill  Fed.  400, 
49  C.  C.  A.  409,  upholding  Anderson  patent  No.  412,155,  for  improve- 
ments in  electric  railroad  trolleys;  Beer  v.  Walbridge,  100  Fed.  466,  40 
C.  C.  A.  496,  upholding  Beer  patent  No.  290,837,  for  fire-proof  fabric; 
Irwin  V.  Hasselman,  97  Fed.  968,  38  C.  C.  A.  587,  upholding  Ryan  pat- 
ent No.  379,334,   for  improvements  in   book-binding;   Fen  ton  Metallic 
Mfg.  Co.  V.  Office  Specialty  Mfg.  Co.,  12  App.  D.  C.  216,  217,  218,  up- 
holding Hoffman  patent,  No.  450,124,  for  improved  storage  case   for 
books;  Holtzer  v.  Consolidated  Elec.  Mfg.  Co.,  60  Fed.  750,  upholding 
Holtzer  patent  No.  327,898  for  galvanic  battery;  Consolidated  Brake- 
Shoe  Co.  V.  Chicago  etc.  Ry.  Co.,  69  Fed.  414,  upholding  Congdon  patent 
No.   174,898    for    shoe    for   car  brakes ;    Consolidated   Fastener   Co.    v. 
Columbian  Fastener  Co.,  79  Fed.  800,  upholding  Raymond  patent  No. 
405,179  for  improvement  in  buttons;  Wilkins  Shoe-Button  Fastener  Co. 
V.  Webb,  89  Fed.  997,  fact  that  invention  supersedes  all  other  appliances 
has  controlling  effect  in  determining  patentability ;  Bowers  v.  San  Fran- 
cisco Bridge  Co.,  91  Fed.  416,  upholding  Bowers'  patent  Nos.  318,859, 
318,860,    372,956    for    dredging-machines ;    Rubber-Tire    Wheel    Co.    v. 
Columbia  etc.  Wheel  Co.,  91  Fed.  992,  Grant  patent  No.  554,675,  for 
rubber-tired  wheel,  discloses  patentability. 

Distinguished  in  Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204 
IJ.  S.  616,  51  L.  Ed.  650,  27  Sup.  Ct.  307,  patent  for  improvement  in 
computing  scale  limited  to  specific  means  shown;  Union  Switch  etc.  Co. 
V.  Hall  Switch  etc.  Co.,  228  Fed.  718,  giving  limited  construction  to 
Struble  patent  No.  819,322,  for  electric  signaling  system  for  use  on 
electric  railways;  Standard  Caster  etc.  Co.  v.  Caster  Socket  Co.,  113 
Fed.  165,  51  C.  C.  A.  109,  holding  Berkey  patent  No.  318,533,  for  caster 
socket,  anticipated  by  Kain  and  Brown  patent;  Durham  v.  Sejrmour,  6 
App.  D.  C.  93,  claims  in  patent  for  improved  drainage  system  for  build- 
ings held  anticipated. 

Limited  in  Schwarzwaelder  v.  Detroit,  77  Fed.  892,  fact  of  large  and 
ready  sales  is  considered  only  when  invention  is  in  doubt.     Application 
denied   in   Olmsted  v.  Andrews,  77  Fed.  840,  23  C.  C.  A,  488,  Nutting 
patent  No.  343,060,  for  map-case,  is  void. 
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Kew  combination,  not  obyiotu,  of  old  alementa  with  new,  beneficial  re- 
snlts  is  patentable. 

Approved  in  Barry  v.  Harpoon  Castor  Mfg.  Co.,  209  Fed.  209,  126 
C.  C.  A.  301,  upholding  Alleyn  patent  No.  995,758,  for  anti-friction  tip 
for  furniture  to  take  place  of  castors;  Safety- Armorite  Conduit  Co. 
V.  Mark,  207  Fed.  347,  125  C.  C.  A.  16,  upholding  Gariand  &  Garland 
patent  No.  611,900,  for  process  of  treating  and  enameling  metal  sur- 
faces; Waterbury  Buckle  Co.  v.  Aston,  183  Fed.  121,  105  C.  C.  A.  410, 
upholding  Peller  patent  No.  847,811,  for  suspender  buckle;  National 
Malleable  Casting  Co.  v.  American  Steel  Foundries,  182  Fed.  637,  up- 
holding patents  for  car-couplers;  American  Bank  Protection  Co.  v.  Elec- 
tee Protection  Co.,  181  Fed.  353,  upholding  patent  for  drop  for  electric 
circuits;  St.  Louis  Street  Flushing  Mach.  Co.  v.  American  Street  Flush- 
ing Mach.  Co.,  156  Fed.  577,  84  C.  C.  A.  340,  upholding  patent  for  street- 
flushing  cart;  Comptograph  Co.  v.  Mechanical  Acct.  Co.,  145  Fed.  337, 
76  C.  C.  A.  205,  upholding  Felt  patent  No.  465,255,  for  computing  ma- 
chine; Bradley  v.  Eccles,  138  Fed.  919,  upholding  Bradley  patent  No. 
485,856,  for  thill-coupling;  Albright  v.  Langfeld,  131  Fed.  475,  uphold- 
ing Albright  patent  No.  439,086,  for  coin  purse;  Sanders  v.  Hancock, 
128  Fed.  434,  63  C.  C.  A.  166,  upholding  Hardy  patent  No.  556,972, 
claim  2,  for  disk  plow;  Peters  v.  Union  Biscuit  Co.,  120  Fed.  684,  up- 
holding Peters  patent  No.  621,974,  for  method  of  and  means  for  packing 
crackers;  In  re  Draper,  10  App.  D.  C.  547,  mere  enlargement  of  shield 
of  holding-stud  for  garment  supporter  held  not  invention;  American 
Cable  Ry.  Co.  v.  Mayor  etc.  of  New  York,  56  Fed.  151,  upholding  claim  6, 
Miller's  patent  No.  271,727,  for  railroad  cable-raising  device;  R.  E. 
Dietz  Co.  v.  C.  T.  Ham  Mfg.  Co.,  58  Fed.  370,  upholding  as  valid  Hig- 
gins'  patent  No.  287,932,  for  an  improvement  in  tubular  lanterns;  Bal- 
lard V.  McCluskey,  58  Fed.  882,  patentable  invention  is  shown  when 
combination  is  new  and  produces  machine  doing  more  and  better  work 
than  predecessors;  Consolidated  Brake-Shoe  Co.  v.  Detroit  Steel  etc. 
Co.,  59  Fed.  909,  upholding  Ross  patent  No.  292,861,  for  railway 
brake  shoe;  Johnson  v.  Johnston,  60  Fed.  622,  upholding  Watson's 
patent  No.  461,787,  for  indices;  Davock  v.  Chicago  etc.  R.  R.  Co., 
69  Fed.  469,  Hawks'  patent  No.  228,347,  for  angle  splice  for  rail- 
way joint,  is  not  void  on  face;  Gould  Coupler  v.  Pratt,  70  Fed.  626, 
novelty  of  result,  irrespective  of  simplicity  of  means,  is  test  of  inven- 
tion; Janowitz  v.  Levison,  80  Fed.  732,  upholding  Janowitz  patent  No. 
512,113,  for  dress-stays;  Kilmer  Mfg.  Co.  v.  Griswold,  62  Fed.  124, 
arguendo. 

Distinguished  in  Lawson  v.  Metal  Products  Corporation,  203  Fed. 
285,  holding  void  Lawson  patent  No.  983,295,  for  gem  setting,  though 
it  provided  for  making,  in  one  piece,  what  had  previously  been  made  in 
two  ;  Sheffield  Car  Co.  v.  D'Arcy,  194  Fed.  692,  116  C.  C.  A.  322,  holding 
void  D'Arcy  patent  No.  726,817,  for  spring-cushion  structure,  as  being 
mere  combination  of  old  elements;  Fellows  v.  Borden's  Con.  Milk  Co., 
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180  Fed.  439,  holding  void  patents  for  solder-saving  device;  General 
Electric  Co.  V.  Yost  Mfg.  Co.,  131  Fed.  878,  holding  void  Painter  patent 
No.  718,378,  for  insulating  linings  for  incandescent  lamp  sockets ;  Plumh 
V.  New  York  etc.  R.  R.  Co.,  97  Fed.  647,  holdi^  void  McKenna  patent 
No.  348,289,  for  air-brake  attachment;  Cnshman  etc.  Mach.  Co.  v.  God- 
dard,  96  Fed.  666,  37  C.  C.  A.  221,  Cushmaa  patent  No.  364,161,  for 
improvement  in  paper-box  machine,  limited  to  specifications;  Ball  etc. 
Fastener  Co.  v.  C.  A.  Edgarton  Mfg.  Co.,  96  Fed.  491,  37  C.  C.  A. 
523,  Richardson's  patent  No.  412,296,  for  glove-fasteners,  must  be  lim- 
ited to  form  shown;  In  re  Capron,  41  App.  D.  C.  301,  substitution  of 
rolled  steel  for  cast  steel  held  not  invention;  In  re  Higgins,  40  App. 
D.  C.  32,  substitution  of  wrought  for  cast  iron  in  construction  of  seam* 
less  boiler  header  held  not  invention. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  0.  124. 

148  U.  8.  662-^72,  37  L.  Ed.  660,  IS  Bop.  Ot.  724,  UNITED  STATES  T. 
UNION  PAC.  BT.  00. 

Baitroad  grant  to  Union  Pacific,  by  act  of  1862  conatmed  with  ref  eranct 
to  road,  Kansas  City  via  Denver  to  Gheyenne,  and  effect  of  act  of  1869. 

Approved  in  Stuart  v.  Union  Pacific  R.  R.  Co.,  227  U.  S.  349,  67 
L  Ed.  542,  33  Sup.  Ct.  338,  Union  Pacific  Railroad  Company,  Ea&tem 
Division,  held  ei^titled  to  right  of  way  so  as  to  connect  with  Union 
Pacific  west  of  one  hundredth  meridian;  Mullen  v.  Bromley,  21  Colo. 
App.  409,  122  Pac.  69,  involving  title  to  land  within  right  of  way  of 
Denver  Pacific  Railway;  United  States  v.  Oregon  etc.  R.  R.  Co.,  164 
U.  S.  545,  41  K  Ed.  647,  17  Sup.  Ct.  171  (reversing  67  Fed.  657,  14 
C.  C.  A.  600,  and  affirming  57  Fed.  431),  grant  of  1870  to  Oregon  etc, 
R.  R.  Co.,  contemplated  main  line  merely. 

Distinguished  in  Union  Pacific  R.  Co.  v.  City  of  Greeley,  189  Fed. 
6,  24,  110  C.  C.  A.  571,  company  held  estopped,  by  long  acquiescence, 
from  claiming  full  width  of  right  of  way  provided  for  in  act  of  Con- 
gress. 

Railroad  gnmt  of  1862  being  in  praesenti,  right  to  land  was  fixed  by 
esUbliahing  line  of  definite  location. 

Approved  in  Edwards  v.  Roberts,  26  Colo.  App.  544,  144  Pac.  359, 
lands  granted  by  Pacific  Railroad  acts  are  subject  to  easements  for 
irrigation  purposes  created  by  act  of  1866. 

Interpretation  adopted  by  Land  Department  for  eighteen  yean  entitled 
to  great  weight. 

Approved  in  Fairbanks  v.  United  States,  181  U.  S.  308,  45  L.  Ed.  873, 
21  Sup.  Ct.  658,  holding  30  Stat.  448,  §  6,  imposing  stamp  tax  on  for- 
eign bill  of  lading,  void  as  tax  on  expoi*ts;  Nunn  v.  William  Gerst 
Brewing  Co.^  99  Fed.  942^  40  C.  C.  A.  190^  holding  where  beer  stamps. 
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tinder  Rev.  Stats.,  §  3341,  were  purchased  July  24,  1897,  but  before 
signing  by  President  of  amendment,  purchaser  entitled  to  discount 
though  stamps,  in  due  course  of  business,  were  used  later;  United  States 
V.  Bliss,  12  App.  D.  C.  499,  upholding  rule  of  Interior  Department  under 
which  charges  of  improper  practice  before  any  bureau  must  be  heard 
by  head  of  such  bureau ;  State  v.  Holcomb,  46  Neb.  94,  64  N.  W.  439, 
contemporaneous  construction  of  constitutional  provision  by  legislative 
and  executive  departments  will  be  held  conclusive  in  doubtful  cases. 

148  TT.  S.  573-^81,  37  L.  Ed.  564,  13  8np.  Ot.  702,  GEBMAN  BANK  T. 
UNITED  STATES. 

United  States  is  not  liable  for  misfeasance  or  nonfeasance  of  Its  officers. 
Approved  in  Bigby  v.  United  States,  188  U.  S.  406,  47  L.  Ed.  523, 
23  Sup.  Ct.  471,  denjdng  government's  liability  for  injuries  to  x>erson 
injured  in  elevator  in  government  building;  Lewis  Pub.  Co.  v.  Wjmoan, 
168  Fed.  756,  fact  that  Postoffice  Department  delayed  final  action  on 
application  for  second-class  rate  for  several  years  does  not  entitle  ap- 
plicant to  hearing  before  final  action;  United  States  v.  World's  Colum- 
bian Exposition,  56  Fed.  638,  unauthorized  acts  of  administrative  ofii- 
cers  cannot  put  government  in  position  of  withholding  gift. 

Court  of  Claims  has  no  Jurisdiction  of  cases  sounding  In  tort. 

Approved  in  Riddoch  v.  State,  68  Wash.  333,  Ann.  Gas.  1913E,  1033, 
42  L.  R.  A.  (N.  S.)  251,  123  Pac.  452,  State  not  liable  for  injury  to 
spectator  from  faulty  construction  of  State  armory  which  had  been 
leased  for  entertainment  purposes;  Belknap  v.  Schild,  161  U.  S.  17, 
40  L.  Ed.  601,  16  Sup.  Ct.  445,  United  States  are  not  liable  to  action 
for  patent  infringement ;  Houston  v.  State,  98  Wis.  488,  42  L.  R.  A.  50, 
74  N.  W.  113,  State  cannot  be  sued  for  damages  from  tortious  destruc- 
tion of  property  by  officers  under  police  regulations. 

Distinguished  in  State  v.  Mutual  Life  Ins.  Co.,  175  Ind.  71,  93  K".  E. 
218,  State  held  liable  in  contract  for  tax  wrongfully  exacted  by  State 
auditor. 

Subrogation  against  the  government  denied  to  bank  compelled  to  roimr 
burse  true  owners  after  paying  bonds  Improperly  assigned. 

Approved  in  Brown  v.  Sheldon  State. Bank,  139  Iowa,  95,  117  N.  W. 
293,  holding  county  treasurer  not  entitled  to  subrogation  where  he  de- 
livered to  bank  in  which  he  deposited  county  funds  receipt  for  its  taxes 
and  bank  subsequently  failed. 

Subrogation  cannot  be  accorded  one  without  clean  hands. 
Approved  in  Larson  v.  Oisefos,  118  Wis.  372,  95  N.  W.  400,  holding 
where  portion  of  land  included  in  contract  was  sold  under  execution 
against  vendee,  part  not  sold  being  homestead,  and  afterward  contract 
foreclosed  by  vendor,  purcliaser  at  execution  sale  did  not,  on  payment 
of  amount  due  on  contract,  become  subrogated  to  vendor's  rights  as  to 
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all  land  covered  by  contract;  Goble  v.  OTonnor,  43  Neb.  60,  61  N.  W. 
135y  fraudulent  purchaser  at  judicial  sale  cannot,  when  compelled  to 
reconvey,  recover  sums  paid  to  clear  encumbrances;  dissenting  opinion 
in  In  re  Lee,  182  Fed.  588,  105  C.  C.  A.  117,  majority  holding  one  ad- 
vancing money  to  discharge  encumbrance  on  borrower's  property  en- 
titled to  subrogation  against  borrower's  trustee  in  bankruptcy;  dissent- 
ing opinion  in  Thomas  v.  Provident  Life  etc.  Co.,  138  Fed.  371,  70 
C.  C.  A.  488,  majority  holding  where  property  charged  with  legacy 
was  sold  and  proceeds  paid  to  legatee  in  partial  discharge  of  legacy, 
neither  she  nor  judgment  creditor  of  residuary  devisee  could  in  absence 
of  fraud,  object  to  mortgage  by  executors  of  estate's  lands  without 
express  testamentary  authority. 

Distinguished  in  Brinckerhoff  v.  Holland  Trust  Co.,  159  Fed.  206, 
right  of  subrogation  should  not  be  denied  to  one  who  has  been  merely 
negligent. 

148  TT.  8.  581-Ml,  37  L.  Ed.  569,  13  Sap.  Ot.  684,  LONEBGAK  T.  BUFOBD. 

On  sale  of  ranch,  reserving  two  thonsaad  steers,  parol  is  proper  to  show 
tbey  must  be  of  certain  age  or  more. 

Approved  in  Kilby  Mfg.  Co.  v.  Hinehman  Renton  Fireproofing  Co., 
132  Fed.  962,  66  C.  C.  A.  67,  where  building  contract  required  contract- 
ors to  pave  approaches  to  sheds  and  to  construct  walls  for  them  nine 
feet  high  and  four  hundred  feet  long,  parol  evidence  to  effect  that  ap- 
proaches were  to  be  paved  for  twenty-five  feet  from  ends  of  sheds  is 
admissible,  but  parol  as  to  different  height  of  walls  at  ends  inadmissible. 
The  Barnstable,  84  Fed.  900,  admitting  evidence  of  broker  who  negotiated 
charter. 

Payment  by  vendee  to  get  possession  and  prerent  loss,  under  protest, 
is  not  voluntary  bnt  under  duress. 

Approved  in  Harlan  v.  Gladding,  McBean  &  Co.,  7  Cal.  App.  54.  93 
Pac.  402,  relieving  from  assignment  procured  under  duress  of  unlawful 
attachment  of  hay;  Cowley  v.  Fabien,  204  N.  Y.  575,  97  N.  E.  462, 
allowing  recovery  of  money  paid  to  prevent  sale  of  cargo  for  reimburse- 
ment of  advances. 

Payment  is  involuntary  when  only  mode  of  Immediate  relief  against 
threatened  exercise  of  power. 

Approved  in  Lippincott  v.  Supreme  Council  A.  L.  H.,  130  Fed.  484, 

where   life   insurance   company   illegally   reduced   amounts   payable   on 

certificates  below  amount  contracted  to  be  paid,  and  levied  assessments 

on  reduced  amount,  one  pa3ring  reduced  assessments  under  protest  after 

refusal  of  tender  of  old  paid  voluntarily;  Pembroke  v.  Hays,  114  Iowa, 

578,  87  N.  W.  492,  holding  where  action  is  brought  on  note  alleged  to 

have  been  given  under  duress,  plaintiff  may  testify  as  to  consideration 

for  note ;  Harris  v.  Cary,  112  Va.  369,  370,  Ann.  Gas.  1913A,  1350.  71 

S.  E-  ^54,  equity  will  relieve  minority  stockholder  who  was  induced  to 
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surrender  his  stock  under  threats  to  destroy  its  value;  The  Agathe. 
71  Fed.  530,  payment  by  consignee  to  master,  upon  wrongful  claim  for 
general  average,  can  be  recovered  if  for  purpose  of  getting  possession 
of  cargo;  Fitzgerald  v.  Fitzgerald  &  Mallory  Constr.  Co.,  44  Neb.  492, 
62  N.  W.  909,  transaction  may  be  avoided  where  money  is  paid  to  obtain 
property  illegally  withheld. 

Distinguished  in  Dennehy  v.  McNulta,  86  Fed.  829,  41  L.  R.  A.  612, 
30  C.  C.  A.  422,  purchaser  from  illegal  combination  cannot  retain  goods 
and  recover  part  of  price  because  excessive. 

Payment  made  under  duress  of  personalty  as  compulsory  payment. 
Note,  Ann.  Gas.  1918A,  1854. 

148  U.  8.  591-^03,  37  L.  Ed.  573,  13  Sup.  Ct.  706,  ATCHISON  BOABD  OF 
EDUCATION  ▼.  DE  KAT. 

School  bond,  under  act,  a  word  in  whose  title  is  redtad  "organise**  in- 
stead of  'incorporate,*'  is  not  vitiated. 

Approved  in  City  of  Beatrice  v.  Edminson,  117  Fed.  432,  54  C.  C.  A. 
601,  holding  where  power  to  issue  municipal  bonds  has  been  vested  in 
city  by  appropriate  legislation,  recital  on  face  of  bonds  of  statute  which 
does  not  grant  the  authority  is  not  fatal  to  the  securities. 

School  hoard,  issuing  bonds  as  for  city  Instead  of  district,  bind  latter, 
being  its  officers. 

Approved  in  Thompson  v.  Village  of  Mecosta,  127  Mich.  526,  86  N.  W. 
1046,  holding  bond  entitled  "Public  Improvement  Bond  of  Village  .  .  . ," 
reciting  issuance  under  statute  authorizing  village  trustees  to  issue  im- 
provement bonds,  and  by  which  "board  of  trustees  of  village"  promised 
to  pay,  and  signed  by  president  and  clerk  of  village  and  sealed  with 
village  seal,  was  bond  of  village. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  929,  951. 

Municipal  charter,  committing  matter  to  conncil  without  spedfying 
mode,  resolution  is  as  good  as  ordinance. 

Approved  in  Slocum  v.  City  of  North  Platte,  192  Fed.  262, 112  C.  C.  A. 
510,  validity  of  contract  not  affected  by  fact  that  notice  was  directed  by 
motion  of  resolution ;  Board  of  Mayor  etc.  of  City  of  Morristown  v.  East 
Tennessee  Tel.  Co.,  115  Fed.  307,  53  C.  C.  A.  132,  holding  charter  power 
to  grant  privileges  and  franchises  for  use  of  streets  by  ordinance  can- 
not be  exercised  by  resolution  amending  ordinance  making  such  grant; 
Ogden  City  v.  Weaver,  108  Fed.  569,  47  C.  C.  A.  485,  upholding  city 
contract  entered  into  by  resolution  where  statutes  governing  city  do  not 
require  its  execution  by  ordinance;  City  of  Batesville  v.  Ball,  100  Ark. 
503,  Ann.  Cas.  19180,  1817,  140  S.  W.  715,  question  of  annexation  may 
be  submitted  to  voters  by  resolution;  Santa  Rosa  City  R.  Co.  v.  Central 
St.  Ry.  Co.,  4  Cal.  Unrep.  957,  38  Pac.  989,  semble  that  street  railroad 
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franehise  may  be  granted  by  resolution;  Shinall  v.  City  of  Cartersville, 
144  Ga.  222,  87  S.  E.  292,  desirability  of  bonded  debt  may  be  deter- 
mined by  resolution;  City  of  Mound  City  v.  Mason,  262  111.  396,  104 
N.  E.  686,  city  may  authorize  condemnation  of  land  by  resolution ; 
People  v.  Mount,  186  111.  573,  58  N.  E.  364,  holding  power  given  council 
by  City  and  Village  Act,  art.  V,  §  1,  pars.  4,  46,  to  regulate  and  license 
sale  of  liquors,  can  be  exercised  only  by  ordinance;  Smith  v.  The  State, 
64  Kan.  733,  68  Pac.  642,  holding  council  may  empower  city  attorney 
to  appear  in  pending  suit  and  confess  judgment;  Bemheim  v.  Town 
of  Anchorage,  159  Ky.  319,  167  S.  W.  140,  town  may  determine  necessity 
for  incurring  indebtedness  by  resolution ;  State  ex  rel.  City  of  Minneap- 
olis V.  St.  Paul  etc.  Ry.  Co.,  98  Minn.  403,  120  Am.  St.  Bep.  581,  8 
Ann.  Caa.  1047,  28  L.  K.  A.  (N.  S.)  298,  108  N.  W.  269,  upholding  reso- 
lution requiring  railroad  company  to  construct  bridge;  Nelson  v.  City 
of  South  Omaha,  84  Neb.  440,  121  N.  W.  455,  holding  ordinance  not 
necessary  to  order  paving  and  curbing;  Levy  v.  City  of  Elizabeth,  79 
N.  J.  L.  458,  75  Atl.  313,  city  council  may,  by  resolution,  authorize 
society  to  locate  drinking- fountain  in  streets;  Kerlin  v.  City  of  Devils 
Lake,  25  N.  D.  240,  Ann.  Gas.  19150,  624,  141  N.  W.  768,  special  elec- 
tion may  be  authorized  by  resolution;  Kerker  v.  Bocher,  20  Okl.  751, 
95  Pac.  990,  city  council  may  authorize  street  improvements  by  resolu- 
tion; State  ^ez  ral.  Sylvester  v.  Superior  Court,  60  Wash.  282,  111  Pac. 
20,  franchise  to  lay  railroad  tracks  may  be  declared  forfeited  by  reso- 
lution ;  Illinois  Trust  etc.  Bank  v.  Arkansas  City,  76  Fed.  286, 34  L.  R.  A. 
527i  22  C.  C.  A.  171,  Kansas  city  of  second  class  may  contract  for  water- 
works by  resolution;  McGavock  v.  Omaha,  40  Neb.  82,  58  N.  W.  549, 
grade  fixed  by  resolution  is  valid;  Martin,  v.  Oskaloosa,  126  Iowa,  685, 
102  N.  W.  530,  and  American  Tobacco-  Co.  v.  Missouri  Pac.  Ry.  Co.,  247 
Mo.  467,  157  S.  W.  528,  both  arguendo. 

Distinguished  in  City  of  Louisville  v.  Parsons,  150  Ky.  429,  150  S.  W. 
502,  city  could  not,  by  resolution,  employ  persons  to  examine  affairs  of 
water  company;  Keenan  &  Wade  v.  City  of  Trenton,  130  Tenn.  80, 
Ann.  Oas.  1916B,  519,  168  S.  W.  1055,  in  view  of  charter  provisions, 
city   could   provide   for   lighting   streets   only  bjr   ordinance;   Swan   v. 
Arkansas  City,  61  Fed.  481,  funding  bonds,  signed  by  mayor,  without 
ordinance  or  resolution,  are  void;  Pollok  v.  San  Diego,  118  Cal.  596,  50 
Pac.  770,  resolution  not  indorsed  by  auditor  to  effect  that  charter  justi- 
fied expense  is  void;  Noel  v.  San  Antonio,  11  Tex.  Civ.  App.  585,  33 
S.   W-  266,  resolution  will  not  be  held  equivalent  to  ordinance  where 
latter  is  mode  prescribed. 

Propriety  of  exercise  of  power  by  municipality  by  resolution.    Note, 
S  Ann.  Oas.  655. 

Mnnicipallty  aothorized  to  isaae  interest-bearing  bonds  may  impliedly 
attacli  interest  coupons  tbereto. 
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Distinguished  in  German  Ins.  Co.  v.  Manning,  78  Fed.  905,  under 
section  500,  Iowa  Code,  authorizing  municipalities  to  negotiate  loans, 
bonds  may  be  negotiable. 

Municipal  bonds  in  the  hands  of  bona  fide  holders.    Note,  51  Am.  St. 
Rep.  850,  857. 

Miscellaneous.  Cited  in  Town  of  Fletcher  v.  Hickman,  136  Fed.  570, 
69  C.  C.  A.  350,  as  to  presumptions  of  regularity  of  adjourned  town 
board  meeting. 

148  0.  S.  603-616,  37  L.  Ed.  677,  13  Sup.  Ot.  691,  EWAN  I«AND  ETC.  CO.  ▼. 
FBAN&. 

Corporate  stockholders  hold  distzlboted  assets,  obtained  by  corpora- 
tion's fraud,  in  trust  for  defrauded  parties,  who  must  obtain  Judgment 
against  corporation  before  suing  them. 

Approved  in  Billmyer  Lumber  Co.  v.  Merchants'  Coal  Co.,  66  W.  Va. 
705,  26  L.  R.  A.  (N.  S.)  1101,  66  S.  E.  1077,  where  property  has  been 
conveyed  in  consideration  of  assumption  of  grantor's  debts,  any  cred- 
itor of  latter  may  charge  same. 

Corporation  is  indispensable  party  to  bill  affecting  its  rights;  e.  ^.,  suit 
to  recover  fund  distributed  among  stockholders. 

Approved  in  Hale  v.  Coffin,  114  Fed.  573,  reaffirming  rule;  Bogert  v. 
Southern  Pac.  Co.,  215  Fed.  219,  and  Lawrence  v.  Southern  Pac.  Co., 
180  Fed.  825,  both  holding  corporation  indispensable  party  t^  suit  by 
stockholder  to  recover  interest  in  corporate  property  alleged  to  have 
been  illegally  sold ;  United  States  ,v.  Carter,  192  Fed.  313,  112  C.  C.  A. 
569,  interveners  in  suit  by  government  against  contracting  company, 
who  allege  breach  of  contract  by  company,  must  make  it  a  defendant ;  Bal- 
timore etc.  Ry.  Co.  v.  Godeffroy,  182  Fed.  535, 105  C.  C.  A.  63,  in  suit  by 
holders  of  preferred  stock  to  establish  lien  on  corporate  property  common 
stockholders  are  indispensable  parties ;  McConnell  v.  Dennis,  153  Fed.  550, 
82  C.  C.  A.  501,  in  suit  in  equity  to  enjoin  defendant  from  proceeding 
under  oil  and  gas  lease,  land  owner  is  indispensable  party;  Continental 
Adjustment  Co.  v.  Cook,  152  Fed.  655,  to  enforce  liability  of  stockholder 
for  his  unpaid  stock  in  equity  corporation  must  be  before  court;  Grand 
Trunk  etc.  Ry.  Co.  v.  Chicago  etc.  R.  Co.,  141  Fed.  800,  801, 73  C.  C.  A.  43, 
applying  rule  in  suit  for  specific  performance  of  trackage  and  terminal 
agreements;  Redfield  v.  Baltimore  &  0.  R.  R.  Co.,  124  Fed.  930,  holding 
in  suit  by  stockholder  of  corporation  of  same  State  against  corporation 
and  foreign  corporation,  to  charge  latter  as  trustee  because  of  acts 
which  it,  as  majority  stockholder,  caused  former  to  do,  domestic  cor- 
poration cannot  be  aligned  with  complainant  to  give  requisite  diversity 
of  citizenship;  Talbot  J.  Taylor  &  Co.  v.  Southern  Pac.  Co.,  122  Fed. 
154,  holding  in  suit  to  enjoin  voting  of  stock  by  stockholder,  corporation 
owning   stock   is  indispensable  party,  though   same  persons  constitute 
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majority  of  directors  iti  both  corporations;  Consolidated  Water  Co.  v. 
Babeock,  76  Fed.  252,  and  Consolidated  Water  Co.  v.  San  Diegro,  93 
Fed.  851,  35  C.  C.  A.  631,  company  is  necessary  party  to  suit  by  its 
mortgagee  to  restrain  enforcement  of  rates  fixed  by  city;  James  H. 
Rice  Co.  V.  Libbey,  85  Fed.  826,  corporation  is  indispensable  party  to 
action  under  Illinois  statute  to  determine  liability  of  officers  thereof; 
Elkhart  Nat.  Bank  v.  Northwestern  etc.  Loan  Co.,  87  Fed.  254,  corpora- 
tion and  all  its  stockholders  are  necessary  parties  to  creditor's  suit  for 
appointment  of  receiver  and  to  enforce  personal  liability;  Medberry 
▼.  Troutman,  94  Fed.  954,  Federal  courts  cannot  entertain  bill  a«:ainst 
stockholder  by  creditor  not  alleging  legal  dissolution  of  corporation; 
Auer  V.  Lombard,  72  Fed.  210,  19  C.  C.  A.  72,  and  Miller  v.  Clifford,  133 
Fed  885,  5  L.  R.  A.  (N.  S.)  49,  67  C.  C.  A.  52,  both  arguendo. 

Distinguished  in  Homestead  Min.  Co.  ▼.  Ueynolds,  30  Colo.  332,  70 
Pac.  423,  holding  in  action  to  set  aside  conveyance  as  fraudulent  as  to 
creditors,  where  grantor  has  parted  with  entire  interest  in  property  con- 
veyed, he  is  not  necessary  party. 

Necessity   of   exhausting    remedy    against    corporation    before    en- 
forcing stockholders'  liability.    Note,  2  Ann.  Cas.  29. 

Corporation  is  not  dlssolyed,  so  as  to  Justify  proceeding  against  stock- 
holders, by  mere  suspension. 

Approved  in  Snead  v.  Scheble,  175  Fed.  573,  99  C.  C.  A.  678,  persons 
who  had  assigned  patent  to  corporation  could  not  maintain  suit  for  in- 
fringement without  making  corporation  party,  where  it  had  simply 
ceased  to  do  business  without  being  dissolved. 

Claim  for  damages  against  corporation  is  legal  and  not  basis  for  equi- 
table relief  until  legal  Judgment. 

Approved  in  American  Surety  Co.  v.  Conway,  222  Fed.  142,  admin- 
istratrix of  estate  of  alleged  fraudulent  debtor  is  necessary  party  to 
creditors'  bill;  United  Cigarette  Mach.  Co.  v.  Winston  Cigarette  Mach. 
Co.,  194  Fed.  962,  114  C.  C.  A.  583,  equity  held  not  to  have  jurisdiction 
of  action  for  damages  and  enforcement  of  lien  upon  corporate  stock; 
Strang  v.  Richmond  etc.  R.  R.  Co.,  101  Fed.  516,  41  C.  C.  A.  474,  hold- 
ing bDl  alleging  existence  of  contract  by  which  plaintiff  was  to  construct 
railroad  for  defendant  and  its  breach  by  defendant  in  refusing  to  allow 
plaintiff  to  proceed  states  no  ground  for  equitable  relief;  Hollins  v. 
Brierfield  Coal  etc.  Co.,  150  U.  S.  379,  87  L.  Ed.  1115,  14  Sup.  Ct.  128, 
and  Greenwood  etc.  Ry.  Co.  v.  Strang,  77  Fed.  499,  federal  courts,  sit- 
ting  in   equity,  cannot  enforce  demand  for  money  only,  unless  there 
be  acknowledged  debt,  judgment  or  lien;  Morrow  etc.  Mfg.  Co.  v.  New 
England  Shoe  Co.,  60  Fed.  343,  24  L.  R.  A.  426,  8  C.  C.  A.  652,  and 
D.   A.   Tompkins  Co.  v.  Catawba  Mills,  82  Fed.  782,  contract  creditor 
cannot    enforce   claims   unreduced  to  judgment,  irrespective   of   State 
practice;  Detroit  Copper  etc.  Mills  v.  Ledwidge,  162  111.  309,  44  N,  E. 
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752,  creditor,  whose  claim  has  not  been  reduced  to  judgment,  cannot 
maintain  bill  to  enforce  legal  demand. 

Distinguished  in  Adler  Goldman  Commission  Co.  v.  Williams,  211 
Fed.  535,  creditor's  bill  might  be  maintained  without  previous  judgment 
where  debtor  was  insolvent  and  had  left  State;  Hale  v.  Hardon,  89  Fed. 
285,  appointment  of  receiver,  by  State  court  in  equity  suit,  does  not 
preclude  Federal  court  from  entertaining  action  at  law  by  receiver 
against  stockholder  with  fixed  liability;  Zell  Guano  Co.  v.  Heatherly, 
38  W.  Va.  416,  18  S.  E.  612,  under  State  statute,  allowing  nonjudgment 
creditor  to  attach  fraudulent  conveyance. 

Equity  bill  dismissed,  not  on  merits,  is  usnaUy  without  prejudice;  ap- 
pellate court  may  so  modify  diSQiissal  below. 

Approved  in  Hyams  v.  Old  Dominion  Co.,  209  Fed.  811,  126  C.  C.  A. 
532,  Harding  v.  Com  Products  Ref.  Co.,  168  Fed.  666,  94  C.  C.  A.  144, 
Allen  V.  Myers,  1  Alaska,  121,  Ambler  v.  Archer,  1  App.  D.  C.  107,  all 
following  rule;  Bradford  Belting  Co.  v.  Kisinger-Ison  Co.,  113  Fed. 
813,  51  C.  C.  A.  483,  holding  in  absence  of  any  statement  therein  to 
contrary,  decree  dismissing  bill  on  general  demurrer  presumed  to  be 
on  merits;  Keane  v.  Pittsburg  Lead  Mining  Co.,  17  Idaho,  193,  105  Pac. 
65,  judgment  dismissing  petition  in  intervention  because  answer  or 
cross-bill  is  not  filed  is  not  on  merits;  National  Foundry  etc.  Works  v. 
Oconto  City  Water  Supply  Co.,  105  Wis.  68,  81  N.  W.  132,  holding 
where  facts  pleaded  constitute  a  defense  without  any  judgment  decree- 
ing affirmative  relief,  not  error  to  adjudge  affirmative  existence  of  such 
fact  if  established,  though  there  be  no  prayer  for  affirmative  relief  in 
answer;  Security  Sav.  etc.  Assn.  v.  Buchanan,  66  Fed.  803,  14  C.  C.  A. 
97,  and  Elkhart  Nat.  Bank  v.  Northwestern  etc.  Loan  Co.,  87  Fed.  255, 
applying  rule. 

Distinguished  in  Walker  v.  Rockman,  156  Wis.  192,  145  N.  W.  767, 
where  plaintiff  in  ejectment  fails  to  prove  title,  judgment  may  be  for 
defendant  on  merits. 

148  U.  S.  615-627,  37  L.  Ed.  682,  13  Sup.  Ct.  672,  CASEMENT  Y.  BBOWN. 

ContractoxB  for  railway  bridge  piers,  hiring  their  own  servants,  are  in- 
dependent contractors,  although  supervised. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Bond,  240  U.  S.  456,  60  L.  Ed. 
738,  36  Sup.  Ct.  406,  person  contracting  with  railroad  company  to 
handle  coal  at  coal  chutes,  company  reserving  no  control  except  as  to 
results  accomplished,  held  independent  contractor;  United  Gas  Imp. 
Co.  V.  Larsen,  182  Fed.  621,  105  C.  C.  A.  486,  lessee  of  building  held  not 
liable  for  negligence  of  contractor  engaged  by  him  to  make  alterations; 
Pierson  v.  Chicago  etc.  Ry.  Co.,  170  Fed.  274,  95  C.  C.  A.  467,  railroad 
company  held  not  liable  for  injury  to  employee  from  negligence  of 
servant  of  independent  contractor  engaged  in  building  addition  to  round- 
house; Arthur  v.  Texas  etc.  Ry.  Co.,  139  Fed.  131,  71  C.  C.  A.  391, 
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where  railroad  issued  bill  of  lading  for  cotton  in  hands  of  compress 
company  as  required  by  rules  of  railroad  commission,  and  cotton  burned 
yfhile  on  compress  company's  platform,  railroad  not  liable  for  negligence 
of  compress  company's  servants;  Salliotte  v.  King  Bridge  Co.,  122  Fed. 
380,  65  L.  B.  A.  620,  58  C.  C.  A.  466,  holding  where  contract  for  munici« 
pal  bridge  was  sublet  in  part  by  contractor,  and  work  was  done  under 
diiect  supervision  of  engineer  representing  owners,  contractor  not  liable 
to  adjoining  land  owner  for  alleged  negligent  acts  of  subcontractor; 
Giacomini  v.  Pacific  Lumber  Co.,  5  Cal.  App.  222,  89  Pac.  1061,  question 
whether  I  plaintiff  was  servant  of  defendant  or  of  independent  contractor 
held,  under  facts,  for  jury;  Prest-0-Lite  Co.  v.  Skeel,  182  Ind.  599, 
Ann.  Oas.  1917A,  474,  106  N.  E.  367,  7  N.  C.  C.  A.  731,  builder  held 
to  be  independent   contractor,   though   inspector  employed   by   owner 
had  authority  to  examine  materials;  Julius  Keller  Construction  Co.  v. 
Herkles,  59  Ind.  App.  483,  109  N.  E.  801,  construction  company  con- 
tracting to  build  sewer  held  to  be  independent  contractor,  though  city 
reserved  right  of   general   supervision;  Lutenbacher  v.   Mitchell-Borne 
Const.  Co.,  136  La.  814,  67  South.  891,  one  who  contracted  to  build  sewer 
held  to  be  independent  contractor,  though  city  engineer  retained  gen- 
eral supervision ;  Robideaux  v.  Hebert,  118  La.  1095,  12  L.  R.  A.  (N.  S.) 
632,  43  South.  889,  one  who  undertook  to  fill  in  trestle  with  earth  at 
agreed  price  per  cubic  yard  held  to  be  independent  contractor;  Bokoshe 
Smokeless  Coal  Co.  v.  Morehead,  34  Okl.  430,  431,  126  Pac.  1036,  con- 
tractor for  operation  of  coal  mine  held  to  be  independent  contractor; 
Xouisville  etc.  R.  Co.  v.  Cheatham,  118  Tenn.  180,  181,  100  S.  W.  907, 
contractors  for  reduction  of  grades  on  railroad  held  to  be  independent 
contractor,  though  railroad  company's  engineer  had  powers  of  supervi- 
sion ;  Smith  v.  Humphreyville,  47  Tex.  Civ.  144,  104  S.  W.  496,  building 
contractor  held  to  be  independent,  though  architect  had  powers  of  super- 
vision; Cary  v.  Sparkman  &  McLean  Co.,  62  Wash.  366,  113  Pac.  1094, 
building  contractor  held  to  be  independent;  Engler  v.  Seattle,  40  Wash. 
78,  79,  82  Pac.  138,  city  street  improvement  contractor  is  independent 
contractor,  though  city  engineer  has  right  to  superintend  work  and  dis- 
charge contractor's  incompetent  employees. 

Distinguished  in  Philadelphia  etc.  R.  R.  Co.  v.  Karr,  38  App.  D.  C. 
196,  197,  railroad  company  held  liable  for  damage  from  construction 
of  tunnel  under  street,  though  it  employed  independent  contractor  to 
do  work ;  Pottorff  v.  Fidelity  Coal  Min.  Co.,  86  Kan.  774,  122  Pac.  123, 
operator  of  coal  mine  held  not  independent  contractor;  Embler  v. 
Gloucester  Lumber  Co.,  167  N.  C.  461,  83  S.  E.  742,  one  who  had  en- 
graved independent  contractor  to  build  wall  held  liable  where  ho  inter- 
fered with  work  and  caused  wall  to  be  weakened;  Choctaw  etc.  Ry^  Co. 
V-  Wilker,  16  Okl.  392,  84  Pac.  1089,  where  law  imposes  on  railroad  duty 
to  provide  safe  road  crossings,  it  cannot  escape  liability  for  failure  to 
discharge  duty  by  fact  that  work  was  done  by  independent  contractor; 
Atlantic  Transport  Co.  v.  Coneys,  82  Fed.  179,  28  C.  C.  A.  388,  men 
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sent  by  jobbing  carpenters,  charging  by  hour,  to  repair  vessel  under 
direction  of  captain,  are  servants  of  steamship  company. 

Who  is  an  independent  contractor.    Notes,  19  Ann.  Gas.  8,  12,  14, 
25;  65  L.  B.  A.  456,  479. 

Independent  contractors  are  liable  for  all  damages  from  their  negli- 
gence. 

Approved  in  Toledo  Brewing  etc.  Co.  v.  Bosch,  101  Fed.  532,  41 
C.  C.  A.  482,  holding  master  liable  for  injuries  to  servant  through  dan- 
gerous condition  of  appliances,  though  such  dangerous  condition  due 
to  negligence  of  independent  contractor;  Carlson  v.  Stocking,  91  Wis. 
435,  65  N.  W.  60,  one  employing  another  to  furnish  materials  and  do 
specific  job  is  not  liable  for  negligence  of  such  independent  contractor. 

Distinguished  in  Atlantic  Transport  Co.  v.  Coneys,  82  Fed.  178, 
28  C.  C.  A.  388,  carpenters  directed  by  ship's  master  are  company's 
servants;  Read  v.  Fire  District,  20  R.  I.  578,  40  Atl.  761,  company 
having  assumed  practical  control  of  standpipe  is  liable  for  damage  from 
its  collapsing. 

Liability  for  negligence  and  other  torts  of  independent  contractors. 
Note,  76  Am.  St.  Bep.  383,  427. 

Bridge-pier  contractor,  failing  to  mark  sabmerged  piers  with  bnoys  as 
agreed,  is  liable. 

Approved  in  The  Drill  Boat  No.  4,  233  Fed.  596,  owner  of  sunken 
vessel  held  liable  for  failure  to  mark  its  position;  Consolidated  Coal  Co. 
V.  Knickerbocker  Steam  Towage  Co.,  200  Fed.  846,  dredging  company 
held  liable  for  leaving  rocks  in  bottom  of  channel  without  marking 
place;  The  Nonpareil,  149  Fed.  524,  railroad  having  right  under  State 
authority  to  erect  abutment  for  bridge  over  public  canal  is  liable  for 
injury  to  crafts  using  canal  caused  by  dangerous  obstructions  due  to 
maintenance  of  bridge;  Townsend  v.  McLean  Const.  Co.,  159  N.  C.  506, 
75  S.  E.  716,  one  who  contracted  to  build  bridge  across  sound  held  liable 
for  obstructions  left  in  channel;  Vessel  Owners'  Towing  Co.  v.  Wilson, 
63  Fed.  629,  11  C.  C.  A.  366,  contractors,  removing  piles  placed  to  pro- 
tect abutments,  are  liable  for  damage  to  vessel  striking  abutments. 

Distinguished  in  Susquehanna  Coal  Co.  v.  Eastern  Dredging  Co.,  200 
Fed.  825,  dredging  company  held  not  liable  where  barge  was  injured 
by  grounding  partly  over  excavation. 

Right  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  B.  A. 
90. 

Navigation  of  river  during  high  water  is  not  contribntoxy  negligence  in 
accident  ftom  submerged  pier. 

Distinguished  in  Harrison  v.  Hughes,  125  Fed.  868,  60  C.  C.  A.  442, 
affirming  110  Fed.  555,  holding  both  at  fault  for  collision  between  steanoier 
and  breakwater  in  course  of  construction. 
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KegUgence  is  not  ascribable  to  pilot  who  auumeg  dangerous  artUdal 
Qots  in  zlTor  marked  by  buoy. 

Approved  in  Erie  etc.  Transp.  Co.  v.  City  of  Chicago,  178  Fed.  49, 
101  C.  C.  A.  170,  navigator  is  entitled  to  proceed  in  expectation  of  com- 
pliance with  law  in  respect  to  fog  signals. 

Right  of  citizen  to  enforce  public  contract.   Note,  49  L.  B.  A.  (N.  S.) 
1171. 

Ship  retaining  its  character  as  such  after  becoming  unseaworthy. 
Note,  24  £.  B.  0.  198. 

148  U.  8.  627-648,  S7  L.  Ed.  587,  13  Sup.  Ct.  711,  HXJMFHBET8  v.  FEBBT, 
Carrier  is  not  Uable  for  loss  of  jowelzy  checked  as  ordinary  baggage. 

Approved  in  Saunders  v.  Southern  Ry.  Co.,  128  Fed.  20,  62  C.  C.  A. 
523,  applying  principle  where  theatrical  troupe's  baggage  and  properties 
carried  under  contract;  Harrison  Granite  Co.  v.  Grand  Trunk  Ry.  Sys- 
tem, 175  Mich.  164,  141  N.  W.  646,  shipper  of  granite,  who  had  procured 
lower  rate  by  undervaluation,  could  recover  only  on  basis  of  such  un- 
dervaluation; Harrington  v.  Wabash  R.  Co.,  108  Minn.  261,  23  L.  B.  A. 
(N.  S.)  745,  122  N.  W.  15,  where  box  was  delivered  to  carrier  as  books, 
when  it  contained  other  articles,  carrier  was  liable  only  for  books; 
Brick  v.  Atlantic  Coast  Line  R.  Co.,  146  N.  C.  205,  122  Am.  St.  Rep. 
440,  13  Ann.  Gas.  328,  68  S.  E.  1074,  carrier  held  not  liable  for  loss  of 
jewelry  which  was  not  property  of  passenger;  Bottum  v.  Charleston  etc. 
Ry.  Co.,  72  S.  C.  379,  110  Am.  St.  Bep.  613,  2  L.  B.  A.  (N.  S.)  773,  61 
S.  E.  986,  where  pictures  shipped  with  household  goods  and  billed  as 
"glass/'  in  absence  of  actual  fraud,  carrier  is  only  liable  for  value  of 
box  of  household  glass;  Wunsch  v.  Northern  Pac.  R.  R.  Co.,  62  Fed. 
882,  company's  nondelivery,  upon  demand,  of  jewelry  saved  from  wreck 
is  not  conversion;  Shackt  v.  Illinois  Central  R.  R.  Co.,  94  Tenn.  664, 
28  L.  B.  A.  177,  30  S.  W.  744,  where  party  allowed  carrier  to  ship  silver, 
etc.,  as  household  goods;  dissenting  opinion  in  Talcott  v.  Wabash  R.  R. 
Co.,  159  N.  Y.  479,  64  N.  E.  7,  majority  holding  company  knowingly 
checking  jewelry  trunks  as  baggage  agrees  to  ship  same  to  destination. 

Distinguished  in  Chesapeake  etc.  Ry.  Co.  v.  Hall,  136  Ky.  385,  Ann. 
Gas.  1912A,  364, 124  S.  W.  374,  carrier  held  liable  where  money  contained 
in  trunk  was  stolen  by  its  agent. 

What  constitutes  baggage.    Note,  21  Ann.  Gas.  734. 

Drummer's  samples  as  baprsrage.    Note,  6  Ann.  Gas.  828. 

Liability  for  loss  of  drummer's  baggage.    Note,  4  L.  B.  A.  (N.  S.) 
1035. 

Tbat  trunk  is  small  and  over  weight  does  not  oblige  agent  to  inqnire 
contents;  it  is  presumably  personal. 

Approved  in  Wunsch  v.  Northern  Pac.  R.  R.  Co.,  62  Fed.  881,  case 
on  all-fours;  Kansas  City  etc.  R.  R.  Co.   v.  State,  65  Ark.  367,  67  Am. 
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St  Rep.  936,  41  L.  R.  A.  385,  46  S.  W.  422,  and  Southern  etc.  Ry.  Co. 
y.  Clark,  52  Kan.  403,  34  Pac.  1055,  railroad  is  not  liable  for  value  of 
drummer's  sample  case  checked  as  baggage;  Shackt  v.  Illinois  Central 
R.  R.  Co.,  94  Tenn.  667,  28  L.  R.  A.  178,  30  S.  W.  745,  plaintiff  cannot 
recover  for  loss  of  silver  and  millinery  material  shipped  as  household 
goods. 

Distinguished  in  Toledo  etc.  Ry.  Co.  v.  Bowler  &  Burdick  Co.,  57 
Ohio  St.  57,  63  Am.  St.  Rep.  704,  47  N.  E.  1040,  carrier  is  liable  for 
loss  of  merchandise  knowingly  accepted  as  baggage;  Bowler  &  Burdick 
Co.  V.  Toledo  etc.  Ry.  Co.,  10  Ohio  C.  C.  278,  facts  held  sufficient  to 
require  question  of  railroad's  knowledge  of  contents  to  be  submitted  to 
jury. 

Oairier  is  to  be  paid  in  proportion  to  risk,  and  is  liable  for  unknown 
▼alualiles  only  if  grossly  negligent. 

Approved  in  Trouser  v.  Seaboard  Air  Line  Ry.  Co.,  139  N.  C.  385, 
51  S.  E.  974,  holding  railroad  liable  for  injury  to  goods  in  dmnuner's 
trunks  shipped  as  baggage  where  it  knew  they  contained  samples; 
Bowler  &  Burdick  Co.  v.  Toledo  etc.  Ry.  Co.,  10  Ohio  C.  C.  279,  liability 
of  railroad  for  merchandise  in  trunk,  accepted  as  personal  baggage 
without  notice,  is  that  of  bailee  without  reward. 

Carrier  held  not  grossly  negligent  in  accident  from  spread  or  broken 
rail,  from  cold,  or  liable  for  unknown  valuables. 

Approved  in  Runyan  v.  Central  R.  R.  Co.,  61  N.  J.  L.  541,  68  Am.  St. 
Rep.  713,  43  L.  R.  A.  287,  41  Atl.  369,  personal  baggage  consists  of 
articles  personal  to  passenger  during  journey  and  in  accomplishing  its 
purposes. 

CanierB  are  liable  for  merchandise  transported  as  personal  baggage,  if 
known,  especially  if  extra  compensation  received. 

Approved  in  Illinois  Cent.  Ry.  Co.  v.  Matthews,  114  Ky.  979,  102 
Am.  St.  Rep.  316,  72  S.  W.  304,  carrier  not  liable  for  injuries  to  mer- 
chandise shipped  as  baggage  where  it  had  no  notice  of  contents  though 
excess  ba^age  paid  for;  Trimble  v.  New  York  etc.  R.  R.  Co.,  162  N.  Y. 
97,  56  N.  E.  537,  upholding  directions  of  verdict  that  carrier  had  notice 
that  trunk  contained  samples  where  drummer  had  sample  trunk  checked 
and  employee  designated  it  as  sample  trunk;  Trouser  v.  Seaboard  Air 
Line  Ry.  Co.,  139  N.  C.  384,  51  S.  E.  973,  holding  railroad  liable  for  in- 
jury to  goods  in  drummer's  trunks  shipped  as  baggage  where  it  knew 
they  contained  samples;  Toledo  etc.  R.  R.  Co.  v.  Bowler  &  Burdick  Co., 
63  Ohio  St.  287,  58  N.  E.  817,  holding  carrier  not  liable  for  loss  of  mer- 
chandise shipped  as  baggage  where  baggage  agent  of  connecting  carrier 
had  knowledge  that  it  contained  merchandise;  Fleischman,  Morris  &  Co. 
V.  Southern  Ry.  Co.,  76  S.  C.  240,  243,  9  L.  R.  A.  (N.  S.)  619,  56  S.  E. 
975,  976,  carrier  held  liable  for  two  trunks  of  sample  shoes  destroyed 
by  fire  in  its  station;  St.  Louis  etc.  Ry.  Co.  v.  Berry,  60  Ark.  437,  46 
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Am.  St  Rep.  215,  28  L.  R.  A.  502,  30  S.  W.  765,  passenger  delivering 
to  baggage  agent  more  money  than  carrier  is  required  to  transport,  in- 
forming him  of  amount,  may  recover. 

Liability  of  carrier  for  loss  of  property  not  ordinarily  regarded  as 
baggage  but  received  as  such  by  baggage  agent.  Note,  18 
Ann.  Gas.  241. 

148  U.  8.  648-664,  37  L.  Bd.  596,  13  Snp.  Ot.  677,  I8AA08  Y.  JOKA8. 

Papers  for  cigarettes  and  coTers  for  books  thereof,  separately  imported, 
are  dutiable  as  smokers'  articles,  not  paper. 

Approved  in  United  States  v.  Isaacs,  148  U.  S.  656,  87  L.  Ed.  599, 
13  Sup.  Ct.  680,  papers,  for  rolling  smoker's  own  cigarettes,  dutiable 
as  smokers'  articles ;  Fink  v.  United  States,  170  U.  S.  587,  42  L.  Ed.  1154, 
18  Sup.  Ct.  771,  muriate  of  cocaine  is  dutiable  under  paragraph  74, 
Tariff  Act  of  1890. 

Distinguished  in  United  States  v.  Citroen,  223  U.  S.  446,  56  L.  Ed.  489, 
32  Sup.  Ct.  259,  loose  pearls  held  not  dutiable  as  jewelry,  though  matched 
for  necklace;  Hunter  v.  United  States,  134  Fed.  362,  67  C.  C.  A.  343, 
papers  cut  into  shapes  and  sizes  adapting  them  to  be  folded  so  as  to 
constitute  envelopes  are  dutiable  as  manufactures  of  paper  and  not  as 
paper  envelopes. 

148    U.  8.  654-667,  37  L.  Ed.  598,  IS  8iip.  Ot.  679,  UNITED  8TATES  v. 
I8AA08. 

Not  cited. 

148  U.  8.  667-662,  37  L.  Ed.  599,  13  8np.  Ct.  721,  GXOZZA  ▼.  TIEBNAK. ' 
Privileges  of  Federal  citisenship  do  not  include  right  to  sell  liquors. 
Approved  in  McClure  v.  Topf,  112  Ark.  346,  347,  166  S.  W.  175, 
upholding    statute    regulating    issuance  of  liquor  licenses;    Jordan    v. 
Evansville,  163  Ind.  516,  518,  67  L.  R.  A.  613,  72  N.  E.  545,  546,  up- 
holding Bums'  Ann.  Stats.  1901,  §  3927,  giving  city  right  to  require 
license  to  sell  liquor  within  four  miles  of  corporate  limits;   State  v. 
Parker  Distilling  Co.,  236  Mo.  302,  139  S.  W.  477,  upholding  statute 
imposing  license  tax  upon  liquor  manufacturers  and  dealers  but  ex- 
cepting wines  and  spirits  of  domestic  production ;  Hoboken  v.  Goodman, 
68  N.  J.  L.  221,  51  Atl.  1093,  upholding  ordinance  prohibiting  women 
from   being  employed   in   connection   with  sale  of  liquor;   Webster  v. 
State,  110  Tenn.  506,  82  S.  W.  182,  upholding  statute  prohibiting  sale 
of  liquor  within  four  miles  of  schools  though  it  exempts  sales  by  manu- 
facturers in  wholesale  quantities;  Danville  v.  Hatcher,  101  Va.  527, 
44  S.  E.  725^  upholding  liquor  ordinances  prescribing  time  when  saloons 
shall    be  closed  and  requiring  removal  of  screens  and  obstructions  to 
yiew  st  such  times. 
JCVI— 29 
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Fourteenth  Amendment  does  not  deprive  States  of  their  police  power. 
Approved  in.  Thomas  v.  State  of  Kansas,  205  U.  S.  536,  51  L.  Ed.  919, 
27  Sup.  Ct.  789,  following  rule ;  Butler  v.  Perry,  240  U.  S.  333,  60  L.  Ed. 
675,  36  Sup.  Ct.  260,  upholding  Florida  statute  penalizing  failure  to 
perform  road  labor  or  to  pay  tax  in  lieu  thereof;  In  re  Gilstrap,  171 
Cal.  113,  152  Pac.  44,  upholding  license  tax  upon  itinerant  venders  of 
drugs;  State  v.  Fountain,  6  Penne.  (Del.)  526,  69  Atl.  929,  and  Gordon 
v.  Coming,  174  Ind.  342,  92  N.  E.  61,  both  upholding  local  option  laws; 
People  V.  Schafran,  168  Mich.  331,  134  N.  W.  32,  upholding  statute 
providing  for  forfeiture  of  liquor  license  for  violation  of  law;  Love 
V.  Judge  of  Recorder's  Court,  128  Mich.  551,  87  N.  W.  788,  upholding 
ordinance  prohibiting  making  of  public  address  in  any  public  place 
within  half-mile  circle  of  city  hall  ¥rithout  permit  from  mayor;  State 
V.  Parker  Distilling  Co.,  236  Mo.  305,  139  S.  W.  478,  upholding  statute 
imposing  license  tax  upon  liquor  manufacturers  and  dealers  but  ex- 
cepting wines  and  spirits  of  domestic  production;  Ex  parte  Boyce,  27 
Nev.  340,  65  L.  R.  A.  47,  75  Pac.  6,  upholding  act  of  1903,  providing  for 
eight-hour  work  day  in  mines,  smelters  and  ore-mills;  Commonwealth 
V.  Emmers,  221  Pa.  303,  70  Atl.  764,  upholding  statute  prohibiting  dis- 
chai^  of  sewage  into  waters  of  State ;  De  Grazier  v.  Stephens,  101  Tex. 
196,  16  Ann.  Gas.  1059,  16  L.  R.  A.  (N.  S.)  1033,  105  S.  W.  993,  up- 
holding statute  providing  that  applicant  for  liquor  license  must  be  citi- 
zen and  resident;  Berger  v.  De  Loach,  56  Tex.  Civ.  537,  121  S.  W.  593, 
upholding  provision  in  city  charter  making  granting  of  liquor  licenses 
discretionary;  State  v.  Board  of  Commrs.  of  Natrona  County,  18  Wyo. 
167,  105  Pac.  298,  upholding  statute  prohibiting  granting  or  extending 
of  liquor  license  outside  of  incorporated  cities  or  towns;  Da\4s  v. 
Massachusetts,  167  U.  S.  47,  42  L.  Ed.  72,  17  Sup.  Ct.  733,  Boston  ordi- 
nance prohibiting  speeches  on  public  grounds  without  permit;  Holden 
V.  Hardy,  169  U.  S.  393,  42  L.  Ed.  791,  18  Sup.  Ct.  388,  act  limiting 
working  hours  of  minors;  In  re  Considine,  83  Fed.  158,  statute  for- 
bidding employment  of  women  in  saloons  is  valid  exercise  of  police 
power;  Decie  v.  Brown,  167  Mass.  291,  45  N.  E.  766,  upholding  act  lim- 
iting number  of  saloons  per  thousand  of  population;  State  v.  Wilson, 
121  N.  C.  462,  28  S.  E.  559,  law  providing  for  suspension  of  railroad 
commissioners  interested  in  railroads  is  valid;  State  v.  Nelson,  52  Ohio 
St.  103,  26  L.  R.  A.  320,  39  N.-  E.  24,  upholding  act  requiring  street 
railway  companies  to  supply  cars  with  screens  protecting  motormen 
during  winter;  dissenting  opinion  in  McCullough  v.  Brown,  41  S.  C.  262, 
23  L.  R.  A.  427,  19  S.  E.  478,  majority  holding  State  dispensary  law  of 
1892,  unconstitutional;  dissenting  opinion  in  Bracey  v.  Darst,  218  Fed. 
497,  majority  holding  void  West  Virginia  "Blue  Sky  Law." 

Acts  which  the  legislature  may  and  may  not  declare  criminal.    Note, 
78  Am.  St.  Rep.  258. 
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Fotirteentb  Amendment  does  not  require  nnlformlty;  only  on  discrimi- 
nation witbin  a  class. 

Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  293,  60 
L.  Ed.  761,  26  Sup.  Ct.  466  (aflBrming  Michigan  R.  R.  Tax  Cases,  138 
Fed.  233),  upholding  Mich.  Puh.  Acts  1901,  p.  236,  relating  to  assessment 
and  taxation  of  railroad  property  at  average  rate  imposed  on  other 
property;  Florida  Cent.  &  P.  R.  R.  Co.  v.  Reynolds,  183  U.  S.  478,  46 
L.  Ed.  286,  22  Sup.  Ct.  179,  upholding  Florida  statute  providing  for 
eollection  of  taxes  omitted  in  assessment-rolls  of  previous  years;  Ameri- 
can Sugar  Refining  Co.  v.  Louisiana,  179  U.  S.  95,  45  L.  Ed.  105,  21  Sup. 
Ct.  46,  .upholding  Louisiana  statute  imposing  license  tax  upon  persons 
and  corporations  carrying  on  business  of  sugar  refiners,  though  it  ex- 
empts planters  refining  own  sugar;  In  re  Finley,  1  Cal.  App.  210,  81 
Pae.  1046,   upholding  Penal   Code,  §  246,   imposing  death  penalty   for 
aggravated  assault  by  life-termer;  Hammond  v.  Clark,  136  Ga.  331.  38 
L.  B.  A.  (N.  S.)  77,  71  S.  E.  488,  upholding  statute  increasing  salaries 
of  superior  judges  in  certain  circuits;  Kersey  v.  Terre  Haute,  161  Ind. 
474,  68  N.  £.  1029,  upholding  ordinance  imposing  license  tax  on  vehicles 
using  city   streets,   but  omitting   to   tax   street-cars,   automobiles   and 
vehicles  of  nonresidents;  State  v.  Smith,  158  Ind.  557,  63  N.  E.  30,  up- 
holding act  of  1889,  authorizing  deduction  of  mortgage  indebtedness  not 
exceeding  seven  hundred  dollars  from  assessed  valuation  of  realty,  for 
purposes  of  taxation;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  352, 
33  L.  B.  A.  (N.  S.)  706,  108  N.  W.  906,  upholding  statute  making  all 
railway  corporations  liable  for  injury  to  servant  caused  by  negligence 
of  fellow-servant;  State  ex  rel.  Galli  v.  New  Orleans,  113  La.  380,  67 
L.  B.  A.  70,  36  South.  1002,  where  city  vested  discretion  with  respect  to 
granting  saloon  permits,  it  cannot  arbitrarily  refuse  permit  in  neiisrhbor 
hood  where  there  are  other  saloons;  State  v.  Parker  Distilling  Co.,  236 
Mo.  298,  139  S.  W.  476,  upholding  statute  imposing  license  tax  upon 
liquor  manufacturers  and  dealers  but  excepting  wines  and  spirits   of 
domestic  production;  E.  R.  Darlington  Lumber  Co.  v.  Missouri  Pac.  Ry. 
Co.,  216  Mo.  676,  116  S.  W.  536,  construing  demurrage  statute;  Dela- 
ware etc.  R.  Co.  V.  Board  of  Public  Utility  Commrs.,  83  N.  J.  L.  216, 
217,  84  Atl.  704,  upholding  statute  requiring  railroads  to  furnish  sani- 
tary drinking  cups;  Territory  ex  rel.  City  of  Alburquerque  v.  Pinney, 
15  N.  M.  629,  114  Pac.  368,  Fourteenth  Amendment  permits  reasonable 
and  just  classification  of  taxpayers;  Territory  ex  rel.  E.  J.  McLean  & 
Co.  V.  Denver  etc.  R.  Co.,.  12  N.  M.  432,  78  Pac.  75,  upholding  statute 
prohibiting  exportation  of  hides  not  inspected  and  tagged;   Horton  v. 
City  of  Newport,  27  R.  I.  294,  61  Atl.  763,  upholding  Laws  1900-01, 
p.  110,  c.  804,  §  9,  requiring  payment  of  salaries  of  Newport  police  com- 
missioners from  city  funds;  Standard  Oil  Co.  v.  Spartanburg,  66  S.  C. 
44,  44  S.  E.  379,  holding  void  ordinance  requiring  dealers  in  oils  to  pay 
certain  license  tax  and  exempting  dealers  in  oil  who  have  already  paid 
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the  tax;  State  v.  Clement  Nat.  Bank,  84  Yt.  187,  Ann.  Gas.  1912D,  22, 
78  Atl.  952,  upholding  tax  upon  interest-bearing  deposits  in  national 
banks;  Magoun  v.  Illinois  Trust  etc.  Bank,  170  U.  S.  295,  42  L.  £d. 
1043,  18  Sup.  Ct.  599,  upholding  Illinois  tax  law  of  1895 ;  State  v.  CaU, 
121  N.  C.  647,  28  S.  E.  518,  upholding  act  requiring  examination  of  per- 
sons desiring  to  practice  medicine,  and  exempting  those  already  prac- 
ticing; State  ex  rel.  v.  Williams,  68  Conn.  156,  35  Atl.  31,  expense  of 
converting  tollbridge  may  be  charged  against  towns  benefited  thereby; 
State  V.  Broadbelt,  89  Md.  579,  45  L.  R.  A.  436,  43  Atl.  773,  upholding 
act  requiring  inspection  of  dairymen  supplying  milk  in  towns;  dissent- 
ing opinion  in  State  v.  Yandiver,  222  Mo.  264,  121  S.  W.  63,  majority 
upholding  statute  regulating  salaries  of  officers  of  insurance  companies; 
Ex  parte  Martinez,  66  Tex.  Cr.  69,  145  S.  W.  994,  arguendo. 

Distinguished  in  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  155,  41  L.  Ed. 
668,  17  Sup.  Ct.  257,  Texas  act  making  attorneys'  fees  recoverable  from 
railroads  by  successful  plaintiffs  in  damage  suits  is  unconstitutional; 
State  V.  Hoyt,  71  Yt.  64,  42  Atl.  975,  statute  taxing  peddlers  applies 
only  to  those  of  domestic  manufactures  and  is  void. 

Constitutional  equality  as  to  corporate  taxation.  Note,  60  L.  R.  A. 
339,  344. 

Due  process  requires  that  law  operate  on  all  alike. 
Approved  in  State  v.  Wilson,  121  N.  C.  458,  28  S.  E.  558,  appearance 
and  defense  of  railroad  commissioner  in  resx)onse  to  letter  from  Gov- 
ernor commanding  him  to  show  cause  is  due  process. 

Fourteenth  Amendment  does  not  prohibit  more  onerous  tax  on  liquor 
business  if  on  all  alike. 

Approved  in  Cox  v.  Texas,  202  U.  S.  451,  50  L.  Ed.  1101,  26  Sup.  Ct. 
671,  upholding  Tex.  Civ.  Stats.  1895,  art.  5060i,  exempting  producers  of 
domestic  wines  while  wines  in  their  hands  from  tax  imposed  by  preced- 
ing articles. 

Constitutionality  of  local  option  laws.    Note,  14  Ann.  Gas.  1002. 

Discrimination  against  women  in  police  regulations.  Note,  49 
L.  R.  A.  111. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  442. 

Miscellaneous.  Cited  in  Slack  v.  Perrine,  9  App.  D.  C.  156,  to  point 
that  Supreme  Court  of  United  States  will  follow  construction  by  State 
courts  of  State  laws. 

148  U.  S.  663-664,  37  L.  Ed.  602,  IS  Sup.  Ct.  706,  MARTIN  ▼.  BNTDER. 

Remoyal  for  diverse  dtisenship  can  be  had  only  by  nonresident  defend- 
ants, by  act  of  1887. 
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Approved  in  J.  S.  Appel  Suit  etc.  Co.  v.  Baggott,  132  Fed.  1006,  re- 
affirming rule;  Patch  v.  Wabash  R.  R.  Co.,  207  U.  S.  283,  12  Ann.  Gas. 
518,  52  L«  Ed.  208,  28  Sup.  Ct.  80,  corporation  organized  under  laws  of 
several  States,  including  that  in  which  suit  is  brought,  must  be  regarded 
as  citizen  of  latter;  Drovers'  Deposit  Nat.  Bank  v.  Tichenor,  202  Fed. 
1013,  suit  may  not  be  removed  by  resident  defendant;  Juillard  v.  Barr, 
177  Fed.  922,  101  C.  C.  A.  201,  suit  brought  in  courts  of  New  York 
against  citizens  of  that  State,  by  citizen  of  another  State,  is  not  remov- 
able; Hackett  v.  Kuhne,  157  Fed.  318,  action  by  citizen  of  one  State 
against  citizens  of  forum  and  aliens  is  not  removable;  Parkinson  v. 
Barr,  105  Fed.  84,  holding  where  there  is  no  separable  controversy, 
cause  not  removable  on  ground  of  diverse  citizenship  unless  all  defend- 
ants are  nonresidents  of  State  where  suit  brought,  notwithstanding 
plaintiff  is  citizen  of  different  State  from  any  of  defendants;  Fife  v. 
Whittell,  102  Fed.  539,  holding  removal  petition  alleging  diverse  citizen- 
ship and  residence  of  parties,  but  failing  to  allege  that  defendant  is 
nonresident  of  State  where  suit  is  brought,  is  insufficient;  Martin  v. 
Baltimore  etc.  R.  R.  Co.,  151  IT.  S.  677,  38  L.  Ed.  313,  14  Sup.  Ct.  535, 
to  be  nonresident  under  act  of  1887,  party  must  be  citizen  or  corpora- 
tion of  another  State;  Hunter  v.  Conrad,  85  Fed.  805,  under  act  of 
1888,  when  controversy  is  wholly  between  citizens  of  different  States, 
nonresident  defendant  may  remove  whether  or  not  cause  is  separable; 
Cbappell  V.  Chappell,  86  Md.  544,  39  Atl.  989,  divorce  suit,  notwithstand- 
ing' ancilliary  proceedings  for  alimony,  cannot  be  removed. 

Distinguished  in  Gregory  v.  Pike,  67  Fed.  847,  15  C.  C.  A.  33,  under 
act  of  1875,  cause  removable  when  each  party  was  resident  of  another 
State  or  an  alien. 

Removal,  being  improperly  allowed,  judgment  must  be  reversed  and  re- 
manded to  State  court. 

Approved  in  Pellett  v.  Great  Northern  Ry.  Co.,  105  Fed.  195,  holding 
Circuit  Court  on  remand  may  allow  costs  in  favor  of  plaintiff,  including 
attorney's  docket  fee,  though  cause  remanded  for  lack  of  jurisdiction; 
Tennessee  v.  Union  &  Planters'  Bank,  152  U.  S.  464,  88  L.  Ed.  515,  14 
Sup.  Ct.  658,  remanding  where  Federal  qnedtion  did  not  appear  from 
plaintififs  statement  of  his  claim;  First  Littleton  Bridge  Corp.  v.  Con- 
necticut River  Lumber  Co.,  71  Fed.  226,  remanding,  with  costs. 

Where  decree   is  dismissed   for   want   of  jurisdiction   costs  may  be 
a'vrarded. 

Approved  in  Carrau  v.  United  States  Fidelity  etc.  Co.,  47  Wash.  657, 
92  Pac.  425,  reaffirming  rule. 

Distinguished  in  Vaughan  v.  McArthur  Bros.  Co.,  227  Fed.  368,  costs 
tinder  eirenmstances  properly  taxed  to  plaintiffs. 


J 
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148  U.  8.  664-674,  37  L.  Ed.  602,  13  Sap.  Ct.  764,  MEXIA  Y.  OUVEB. 

Error  in  admitting  deed,  not  clearly  nonpreijQdicial,  Ib  ground  for  re- 
▼ersaL 

Approved  in  Pettine  v.  Territory  of  New  Mexico,  201  Fed.  492,  119 
C.  C.  A.  581,  error  in  denying  new  trial  held  prejudicial;  Stewart  v. 
Brune,  179  Fed.  353,  102  C.  C.  A.  534,  it  was  prejudicial  error  for  plain- 
tiff's counsel  to  intimate,  on  examination  of  juror,  that  defendant  was 
insured  against  liability;  Mutual  etc.  Life  Ins.  Co.  v.  Heidel,  161  Fed. 
539,  88  C.  C.  A.  477,  erroneous  rejection  of  evidence  may  be  prejudicial, 
though  its  admission  would  have  been  futile ;  Cook  v.  Foley,  152  Fed.  48, 
81  C.  C.  A.  237,  error  in  charge  held  not  prejudicial  in  view  of  entire 
record;  Armour  &  Co.  v.  Russell,  144  Fed.  616,  6  L.  R.  A.  (N.  S.)  602, 
75  C.  C.  A.  416,  in  action  by  servant  against  master  for  injuries,  charge 
that  it  was  defendant's  duty  to  furnish  plaintiff  reasonably  safe  place 
to  work  and  reasonably  safe  tools,  and  to  keep  them  in  reasonably  safe 
repair,   is  prejudicial;    Jfational   Biscuit    Co.    v.   Nolan,    138    Fed.   9, 
70  C.  C.  A.  436,  in  action  for  personal  injuries,  admission  of  plaintiff's 
evidence  that  she  depended  on  herself  for  support  is  presumed  preju- 
dicial error;  Union  Pac.  R.  Co.  v.  Field,  137  Fed.  18,  69  C.  C.  A.  536, 
holding    objectionable    remarks    by    counsel    in    argument    prejudicial; 
United  States  v.  Honolulu  Plantation  Co.,  122  Fed.  583,  58  C.  C.  A.  279, 
applying  rule  in  condemnation  proceedings;  United  States  v.   Gentry, 
119  Fed.  76,  55  C.  C.  A.  658,  applying  rule  in  action  for  damages  for 
conversion  of  timber  wrongfully  cut  on  government  land ;  Chicago  House 
Wrecking  Co.  v.  Bimey,  117  Fed.  81,  54  C.  C.  A.  458,  applying  rule  to 
charge  on  damages  recoverable  in  action  for  injuries  to  servant;  Choc- 
taw O.  &  G.  R.  R.  Co.  V.  Holloway,  114  Fed.  465,  52  C.  C.  A.  260,  apply- 
ing rule  in  action  for  personal  injuries  against  master  by  fireman  run- 
ning engine  backward  at  night;  Smuggler  Union  Min.  Co.  v.  Broderick, 
25  Colo.  19,  71  Am.  St.  Rep.  108,  53  Pac.  170,  erroneous  admission  of 
evidence  is  ground  for  reversal  where  impossible  to  say  it  was  not 
prejudicial;  Henry  v.  Colorado  Land  etc.  Co.,  10  Colo.  App.  23,  51  Pac. 
93,  that  erroneous  rejection  of  evidence  shall  not  work  reversal,  non- 
importance  thereof  must  clearly  appear;  dissenting  opinion  in  Gillespie 
V.  Collier,  224  Fed.  302,  139  C.  C.  A.  634,  majority  holding  error  in 
admission  of  evidence  as  to  condition  of  throttle  month  after  accident 
harmless  because  other  evidence  clearly  showed  that  throttle  leaked  at 
time  of  accident;  dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R. 
Crowe  Coal  &  Min.  Co.,  154  Fed.  565,  83  C.  C.  A.  431,  majority  refusing 
to  reverse,  where  judgment  was  for  right  party,  because  court  proceeded 
on  erroneous  theory;  dissenting  opinion  in  Alaska-Treadwell  Gold  Min. 
Co.  V.  Cheney,  162  Fed.  600,  89  C.  C.  A.  351,  majority  holding  improper 
remarks  of  plaintiff's  counsel  as  to  wealth  of  corporation  defendant  not 
prejudicial;  dissenting  opinion  in  Choctaw  etc.  R.  R.  Co.  v.  Tennessee, 
116  Fed.  30,  53  C.  C.  A.  497,  majority  holding  instruction  that  it  was 
duty  of  master  to  furnish  servants  machinery  in  reasonably  safe  condi- 
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tion  and  reasonably  safe  place  to  work^  without  qualification  that  only 
reasonable  care  required  in  that  respect  is  harmless  error,  where  proper 
rule  given  elsewhere;  dissenting  opinion  in  United  States  v.  Price  Trad- 
ing Co.,  109  Fed.  250,  48  C.  C.  A.  331,  majority  upholding  direction  of 
verdict  for  defendant  in  action  to  recover  value  of  timber  wrongfully 
cat  from  government  land;  dissenting  opinion  in  Inglehart  v.  Omaha 
etc.  R.  Co.,  95  Neb.  460,  145  N.  W.  853,  to  point  that  case  should  not  be 
encumbered  with  irrelevant  matter;  dissenting  opinion  in  Heer  v.  War- 
ren Scharf  Asphalt  Pav.  Co.,  118  Wis.  67,  94  N.  W.  792,  majority  admit- 
ting, in  action  by  business  man  for  personal  injuries,  evidence  of  capital 
invested,  help  hired  and  average  yearly  profits. 

148  U.  S.  674-682,  37  L.  Ed.  606,  13  Sup.  Ot.  768,  SMITH  ▼.  WHITMAN 
SADDLE  CO. 

BevJsed  Statutes,  section  4929,  permits  consideration  of  utility  as  well 
as  appearance  in  patents  for  designs. 

Approved  in  Bolte  &  Weyer  Co.  v.  Knight  Light  Co.,  180  Fed.  413, 
414,  416,  103  C.  C.  A.  658,  Weyer  design  patent  No.  38,638,  for  design 
for  lamps,  held  not  infringed;  Qeneral  Gaslight  Co.  v.  Matchless  Mfg. 
Co.,  129  Fed.  138,  upholding  Humphrey  design  patent  No.  36,481,  for 
cluster  gas-lamp;  Westinghouse  Electric  etc.  Co.  v.  Triumph  Electric 
Co..  97  Fed.  101,  38  C.  C.  A.  66,  holding  void  Schmid  patent  No.  21,416, 
for  design  of  configuration  of  frame  for  electric  machines;  Untormeyer 
V.  Preund,  68  Fed.  209,  7  C.  C.  A.  183,  Untermeyer's  design  patent  No. 
15,121,  for  watch-case  covers,  is  valid;  Henderson  v.  Tompkins,  60  Fed. 
764,  introduction,  skeleton  and  chorus  of  topical  song  may  be  copyrighted. 

Distinguished  in  In  re  Toumier,  17  App.  D.  C.  484,  functional  utility 
is  not  essential  element  of  invention. 

Patents  for  designs  most  show  originality  and  invention,  not  mere 
adaptation;  Whitman  saddle  design  inyalid. 

Approved  in  Steflfens  v.  Steiner,  232  Fed.  864,  holding  void  Jones 
design  patents  Nos.  42,777,  42,781,  and  42,786,  for  designs  for  cigar- 
bands,  for  lack  of  invention;  Tubular  Rivet  &  Stud  Co.  v.  Standard 
Finding  Co.,  231  Fed.  172,  holdmg  Bray  design  patent  No.  39,201,  for 
design  for  lacing-hook,  void  for  lack  of  invention ;  Byers  v.  F.  T.  Pcarce 
Co.,  228  Fed.  721,  Byers  design  patent  No.  45,102,  for  design  for  pen 
or  pencil  clip,  held  not  infringed;  Baker  &  Bennett  Co.  v.  N.  D.  Cass 
Co.,  220  Fed.  920,  136  C.  C.  A.  484,  holding  void  Baker  design  patent 
No.  46,249,  for  design  for  character  blocks,  for  lack  of  invention;  Star 
Bucket  Pump  Co.  v.  Butler  Mfg.  Co.,  198  Fed.  863,  holding  void  Bart- 
liff  design  patent  No.  28,190,  for  design  for  pump-curb,  for  lack  of  in- 
vention; Charles  Boldt  Co.  -v.  Turner  Bros.  Co.,  199  Fed.  141,  143,  117 
C.  C.  A.  621,  and  Charles  Boldt  Co.  v.  Nivison-Weiskopf  Co.,  194  Fed. 
873,  114  C.  C.  A.  617,  both  holding  void  Boldt  design  patent  No.  39,921, 
for  design  for  bottle,  for  lack  of  invention;  Phoenix  Knitting  Wks.  v. 
Rich,  194  Fed.  711,  712,  713,  and  Phoenijc  Knitting  Wks.  v.  Hygienic 
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Fleeced  Underwear  Co.,  194  Fed.  707,  both  holding  void  Mead  design 
patent  No.  39,347,  for  design  for  neck  scarf;  Phoenix  Knitting  Woriis  v. 
Grushlaw,  181  Fed.  167,  sustaining  Mead  design  patent  No.  39,347,  for 
design  for  neck  scarf;  Williams  v.  Syracuse  etc.  R.  Co.,  161  Fed.  578, 
holding  void  Williams  design  patent  No.  31,838,  for  design  for  insulating 
plug  for  electric  line  supports;  Crier  v.  Innes,  160  Fed.  106,  holding 
void  Young  design  patent  No.  27,115,  for  design  for  sarcophagus  monu- 
ment; West  Disinfecting  Co.  v.  Franks  146  Fed.  389,  upholding  Taussig 
design  patent  No.  33,633,  for  design  for  casing  for  disinfecting  appa- 
ratus; Weisgerber  v.  Clowney,  131  Fed.  480,  holding  Weisgerber  patent 
No.  35,043,  for  design  for  rolling-chair,  not  infringed;  Bradley  v.  Eccles, 
122  Fed.  876,  upholding  Bradley  design  patents  No.  32,747,  for  design 
for  thill  coupling,  and  No.  28,571,  for  design  for  washer  for  thill  coup- 
lings; Eaton  V.  Lewis,  115  Fed.  636,  holding  void  Eaton  design  patents 
Nos.  30,518,  30,519,  and  30,520,  for  designs  for  belt-fastener  plates; 
Rowe  V.  Blodgett  &  Clapp  Co.,  112  Fed.  62,  50  C.  C.  A.  120  (affirming 
103  Fed.  874),  holding  void  Rowe  patent  No.  26,587,  for  design  for 
horseshoe  calk;  Buerkle  v.  Standard  Heater  Co.,  105  Fed.  780,  constru- 
ing Buerkle  patent  No.  29,584,  for  design  for  case  for  water-heaters; 
Feder  v.  Stewart,  Howe  &  May  Co.,  105  Fed.  629,  holding  void  Feder 
patent  No.  29,350,  for  design  for  skirt  binding;  Cary  Mfg.  Co.  v.  Neal, 
98  Fed.  618,  39  C.  C.  A.  189,  holding  void  Cary  design  patent  No.  28,142, 
for  box-fastener;  Myers  v.  Stemheim,  97  Fed.  626,  38  C.  C.  A.  345,  hold- 
ing defendant  in  suit  for  infringement  of  design  patent  may  introduce 
other  design  patents  for  purpose  of  showing  prior  state  of  art ;  Westing- 
house  Electric  etc.  Co.  v.  Triumph  Electric  Co.,  97  Fed.  103,  38  C.  C.  A. 
65,  holding  void  Schmid  patent  No.  21,416,  for  design  of  configuration 
for  frame  for  electric  machines;  Hammond  v.  Stockton  etc.  Works,  70 
Fed.  717,  17  C.  C.  A.  356,  holding  void  Hammond  patent  No.  21,042,  for 
design  for  street-cars;  In  re  Sherman,  35  App.  D.  C.  101,  denying  de- 
sign patent  for  nail  with  mushroom-shaped  head  with  circular  protu- 
berance ;  In  re  Schraubstadter,  26  App.  D.  C.  334,  denying  design  patent 
for  font  of  type ;  Eclipse  Mfg.  Co.  v.  Holland,  62  Fed.  468,  Prentice  de- 
sign, patent  No.  17,270,  for  radiators,  not  infringed;  Sagendorph  v. 
Hughes,  95  Fed.  479,  two  designs  so  similar  that  ordinary  observer  might 
mistake,  earlier  constitutes  anticipation ;  In  re  Mygatt,  26  App.  D.  C.  372, 
arguendo. 

Exclusive    right    to    designs    under    patent    and    trademark    laws. 
Note,  25  £.  B.  0.  266. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.     Note,  20  £.  B.  0.  527. 

148  U.  S.  682-690,  37  L.  Ed.  610,  13  Snp.  Ct.  771,  BU8HNELL  v.  OBOOKE 
MIN.  ETC.  CO. 

Validity  of  statute  or  authority  is  not  questioned  because  acts  done 
thereunder  are  controverted. 
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Approved  in  McMiUen  v.  Ferrum  Min.  Co.,  197  TJ.  S.  347,  49  L.  Ed. 
787,  25  Sup.  Ct.  533,  mere  fact  that  suit  brought  under  Rev.  Stats., 
§  2326,  to  try  adverse  rights  to  mining  claims,  does  not  raise  Federal 
question;  Telluride  Power  etc.  Co.  v.  Rio  Grande  etc.  Ry.  Co.,  175  U.  S. 
646,  44  L.  Ed.  308,  20  Sup.  Ct.  248,  question  as  to  which  party  had  prior 
possession  (Rev.  Stats.,  §  2369)  is  not  Federal;  dissenting  opinion  in 
Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  809,  31  C.  C.  A.  223,  majority  hold- 
ing suit  under  Rev.  Stats.,  §  2326,  on  adverse  claim  made  on  filing  min* 
eral  patent,  arises  under  Federal  law. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  535,  543. 

Federal  question  first  raised  in  State  court  In  rehearing  petition  comes 
too  late. 

Approved  in  Illinois  Cent.  R.  Co.  ▼.  Coley,  121  Ky.  395,  1  L.  R.  A. 
(N.  S.)  370,  89  S.  W.  237,  petition  for  removal  should  not  go  into 
merits;  Rutherford  v.  Illinois  Cent.  R.  Co.,  120  Ky.  23,  85  S.  W.  200, 
in  petition  for  removal,  allegations  as  to  merits  of  case  are  immaterial; 
Loeber  v.  Schroedcr,  149  U.  S.  585,  37  L.  Ed.  859,  13  Sup.  Ct.  936  (re. 
printed  in  76  Md.  352),  reaffirming  rule;  Lamar  Canal  Co.  v.  Amity 
Land  etc.  Co.,  26  Colo.  380,  77  Am.  St.  Bep.  268,  58  Pac.  603,  new  ques- 
tions cannot  be  first  raised  in  petition  for  rehearing;  Shoshone  Min.  Co. 
V.  Rutter,  87  Fed.  802,  31  C.  C.  A.  223  (see  dissenting  opinion  in  87 
Fed.  808,  31  C.  C.  A.  223),  affirming  75  Fed.  37,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
40. 

It  must  appear  tliat  Federal  right  is  expressly  or  necessarily  denied  by 
State  decision. 

Approv-ed  in  Han  v.  Birkenfield,  181  Fed.  827,  104  C.  C.  A.  335,  right 
of  homestead  settler  to  transfer  his  possession  and  sell  his  improve- 
ments dotes  not  raise  Federal  question;  Eamhart  v.  Switzler,  179  Fed. 
834',  105  C.  C.  A.  260,  suit  by  homestead  settler  on  unsurveyed  public 
land  to  protect  his  possessory  right  is  not  within  Federal  jurisdiction; 
Blackburn  v.  Portland  Gold-Min.  Co.,  175  U.  S.  582,  44  L.  Ed.  282,  20 
€up.  Ct.  226,  following  rule;  California  Oil  etc.  Co.  v.  Miller,  96  Fed. 
17,  suit  to  quiet  title  to  mining  claim  involves  no  Federal  question;  dis- 
senting opinion  in  Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  810,  31  C.  C.  A. 
223,  arguendo. 

Distinguished  in  Seattle  etc.  Ry.  Co.  v.  City  of  Seattle,  190  Fed.  77, 
suit  to  resti*ain  city  and  its  officers  from  repealing  street  railway  fran- 
chises is  within  Federal  jurisdiction. 
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148  U.  8.  691-705,  37  L.  £d.  813,  13  Sop.  Ct.  742,  PAM-TO-PSE  v.  UNITED 
STATES. 

Court  of  Claims'  order  directing  distribution  of  fund  found  due  Indians 
to  those  proving  Identity  Is  proper. 

Approved  in  dissenting  opinion  in  Pam-to-Pee  v.  United  States,  187 
U.  S.  397,  47  L.  Ed.  232,  23  Sup.  Ct.  153,  majority  holding  decision  of 
Court  of  Claims,  prescribing  mode  of  distribution  of  Indian  fund  in 
claims  by  Indians  against  United  States,  is  final. 

Miscellaneous.  Cited  in  Sac  &  Fox  Indians  v.  Sac  &  Fox  Indians, 
220  U.  S.  489,  55  L.  Ed.  556,  31  Sup.  Ct.  473,  merely  moral  claim  is  not 
made  ground  of  recovery  under  act  of  March  1,  1907;  Cowham  v.  Ship- 
man,  164  Mich.  422,  129  N.  W.  679,  and  Cowham  v.  Shipman,  151  Mich. 
674,  115  N.  W.  991,  both  referring  historically  to  cited  case;  dissenting 
opinion  in  Pam-to-Pee  v.  United  States,  187  U.  S.  384,  389,  391,  394, 
47  L.  Ed.  229,  230,  281,  23  Sup.  Ct.  149,  reciting  history  of  litigation. 
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149  U.  8.  1-17,  87  li.  Ed.  625,  13  Sup.  Ot.  779,  CHICAGO  ETC.  KT.  CO.  Y. 


Railroad  is  not  liable  on  contract  to  dellyer  stlpolatod  amount  of  grain 
to  warehonse  kept  full. 

Approved  in  Claiksville  Land  Co.  v.  Barriman,  68  N.  H.  375,  44  Atl. 
52S,  plaintiffs  agreeing  to  drive  logs  downstream  are  excused  by  insuffi- 
ciency of  water;  United  States  v.  Swan,  8  N.  M.  407,  45  Pac.  982,  re- 
covery denied  on  postmaster's  bond  for  money  remitted  by  him  but 
stolen  en  route  to  depository. 

ImposBiblllty  of  performance  easily  foreseen  wlU  not  excuse  party  bind- 
Ins  lilmaolf  absolutely. 

Approved  in  Ferguson  v.  Omaha  etc.  R.  Co.,  227  Fed.  524,  holding 
railroad  having  right  of  way  along  river  bank  should  foresee  possibilities 
of  washouts;  Link  Belt  etc.  Co.  v.  United  States,  142  Fed.  247,  where 
government  contract  provided  for  deduction  of  specified  sum  for  each 
day's  delay  after  time  fixed  for  completion,  delay  caused  by  contractor's 
inability  to  obtain  steel  on  account  of  congestion  in  mills  does  not  re- 
lieve payment  where  congestion  known  when  contract  made;  Middlesex 
^^raier  Co.  v.  Knappmann,  Whiting  Co.,  64  N.  J.  L.  248,  81  Am.  St.  Rep. 
467,  49  L.  B.  A.  572,  45  Atl.  695,  holding  company  agreeing  to  furnish 
-vrater  with  pressure  sufficient  for  fire  purposes  liable  in  damages  where 
property  destroyed  by  fire  by  reason  of  lack  of  pressure  due  to  break 
in  pipes;  Robson  v.  Mississippi  River  Logging  Co.,  61  Fed.  900,  perform- 
ance of  contract  to  boom  logs  is  not  excused  by  destruction  of  boom 
wfaere  another  could  be  used. 

ESect  upon  contract  obligation  of  failure  of  third  person  to  take 
action  essential  to  performance.    Note,  33  L.  R.  A.  (N.  S.)  700, 

But  parties  will  not  be  strictly  held  where  such  Impossibility  could  not 
1»#  foreseen. 

Approved   in  Northern  Pac.  Ry.  Co.  v.  American  Trading  Co.,  195 
U.  8.  466,  49  I<-  Ed.  281,  25  Sup.  Ct.  84,  nonperformance  of  agreement 

(459) 
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by  carrier  to  forward  goods  by  steamer  of  connecting  carrier  sailing 
on  certain  day  not  excused  by  refusal  of  port  collector  to  grant  clear- 
ance because  goods  contraband  of  war;  Webb  Granite  etc.  Co.  v.  Wor- 
cester, 187  Mass.  391,  73  N.  E.  641,  failure  of  city  contractor  to  furnish 
contract  in  time  does  not  put  him  in  default,  where  failure  is  caused  by 
injunction  restraining  city  and  contractor  from  proceeding  under  con- 
tract; Buffalo  etc.  Land  Co.  v.  Bellevue  Land  etc.  Co.,  165  N.  Y.  254, 

61  L.  R.  A.  951,  59  N.  E.  7,  holding  agreement  of  vendor  of  land,  a  part 
of  consideration  for  sale  to  construct  electric  road  and  to  run  daily  cars 
every  half  hour,  not  broken  where  on  account  of  heavy  snow  cars  not 
run  on  certain  days. 

149  XT.  S.  17~S0,  37  L.  Ed.  631,  13  Sap.  Ct.  738,  BOOK  ▼.  OASSEBT. 
Exception  to  denial  of  nonsuit  is  waived  by  putting  in  evidence. 
Approved  in  McCabe  etc.  Construction  Co.  v.  Wilson,  209  U.  S.  276, 

62  L.  Ed.  791,  28  Sup.  Ct.  558,  holding  overruling  of  demurrer  is  waived 
where  evidence  is  subsequently  introduced;  Philadelphia  Casualty  Co.  v. 
Fechheimer,  220  Fed.  407,  136  C.  C.  A.  25,  applying  principle  in  suit  for 
damages  to  goods;  Shields  v.  Johnson,  12  Idaho,  334,  85  Pac.  973,  hold- 
ing nonsuit  should  be  granted  where  evidence  shows  demand  should  have 
been  litigated  in  previous  action;  Barabasz  v.  Kabat,  91  Md.  59,  46  Atl. 
339,  where  after  close  of  plaintiff's  evidence  defendant's  request  for  in- 
stmction  that  there  is  not  sufficient  evidence  to  recover  is  denied  and  he 
offers  evidence  in  defense,  ruling  on  request  not  reviewable  on  appeal ; 
Cincinnati  Traction  Co.  v.  Durack,  78  Ohio  St.  254,  14  Ann.  Oas.  218, 
85  N.  E.  41,  and  Nashville  Ry,  etc.  Co.  v.  Henderson,  118  Tenn.  286,  99 
S.  W.  700,  both  holding  that  to  save  exception,  party  must  renew  motion 
at  close  of  case;  Chicago  etc.  Ry.  Co.  v.  Lowell,  151  U.  S.  221,  38  L.  EcL 
187,  14  Sup.  Ct.  285,  Wilson  v.  Haley  live-Stock  Co.,  153  U.  S.  43,  38 
L.  Ed.  680,  14  Sup.  Ct.  770,  and  Atchison  etc.  R.  R.  Co.  v.  Myers,  63 
Fed.  796,  11  C.  C.  A.  439,  all  holding  defendant  introducing  evidence 
after  denial  of  motion  for  direction  of  verdict  in  his  favor  waives  ex- 
ception to  denial;  MacLeod  v.  Graven,  73  Fed.  629,  19  C.  C.  A.  616,  and 
Chicago  etc.  Ry.  Co.  v.  Healy,  86  Fed.  248,  30  C.  C.  A.  11,  reaffirming^ 
rule. 

Distinguished  in  Carney  v.  Duniway,  35  Or.  134,  57  Pac.  193,  under 
Oregon  code,  defendant  does  not,  by  introducing  evidence  after  it  is 
overruled,  waive  exception  to  denial  of  motion  for  nonsuit. 

Party  offering  conversations  to  explain  writings  cannot  object  to  similar 
action  by  other  party. 

Approved  in  Brady  v.  Kern,  222  Fed.  876,  138  C.  C.  A.  299,  applying 
nde  on  sale  of  stock;  Warren  Live  Stock  Co.  v.  Farr,  142  Fed.  117,  73 
C.  C.  A.  340,  party  first  introducing:  irrelevant  evidence  cannot  assign  as 
error  admisssion  of  adversary's  evidence  relating  to  same  matter;  Pit- 
cairn  V.  Philip  Hiss  Co.,  125  Fed.  115,  61  C,  C.  A.  657,  holding  written 
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contract  for  repair  of  house  cannot,  in  action  thereon  by  contractor,  be 
modified  by  parol  agreement  made  at  time  of  signing,  that  work  should 
be  done  to  satisfaction  of  defendant's  wife;  Post  Pub.  Co.  v.  Hallam, 
59  Fed.  538,  8  C.  C.  A.  201,  party  introducing  incompetent  evidence  is 
estopped  to  object  to  opponent's  use  of  like  evidence;  Griffin  v.  Head, 
122  Ala.  441,  25  South.  187,  plaintiff  having  testified  to  contents  of 
letter  cannot  object  to  defendant  testifying;  dissenting  opinion  in  Bram 
V.  United  States,  168  U.  S.  571,  42  L.  Ed.  583,  18  Sup.  Ct.  198,  majority 
holding  objection  twice  presented  and  allowed  need  not  be  repeated; 
dissenting  opinion  in  Dunn  v.  Mayo  Mills,  134  Fed.  809,  67  C.  C.  A.  450, 
majority  holding  in  action  against  firm  on  writing  evidencing  sale  by 
plaintiff,  fact  that  plaintiff  identified,  by  parol,  buyer  as  member  of  firm 
does  not  render  parol  by  defendant  admissible  to  vary  terms  of 
contract. 

To  what  extent  and  in  what  circumstances  a  party  may  estop  him- 
self from  objecting  to  incompetent  evidence.  Note,  130  Am.  St. 
Rep.  765. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was 
intended  as  a  mortgage  or  pledge.  Note,  L.  B.  A.  1916B,  79,  212, 
216,  240,  399,  664. 

Ol>j6ction  to  "theory  announced  thronglioiit  tnatructlonB'*  la  too  genend. 
Approved  in  Greene  v.  United  States,  154  Fed.  413,  85  C.  C.  A.  251, 
holding  objection  to  instruction  must  be  made  while  jury  is  at  bar. 

General  exception  to  refuaal  to  charge  series  is  Insofflcient  where  any 
one  is  unsound. 

Approved  in  Hindman  v.  First  Nat.  Bank,  112  Fed.  934,  67  L.  R.  A. 
108,  50  C.  C.  A.  623,  and  Cass  County  v.  Gibson,  107  Fed.  366,  46 
C-  C.  A.  341,  both  reaffirming  rule;  Buckeye  Powder  Co.  v.  E.  T.  Du 
Pont  De  Nemours  Powder  Co.,  223  Fed.  887,  139  C.  C.  A.  319,  holding 
court  did  not  err  in  refusing  series  of  instructions  where  one  was  un- 
sound; Bean-Chamberlain  Mfg.  Co.  v.  Standard  Spoke  etc.  Co.,  131  Fed. 
218,  65  C.  C.  A.  201,  applying  rule  where  general  exception  taken  to 
refusal  of  number  of  requested  instructions;  Hicks  v.  United  States, 
150  U.  S.  459,  37  L.  Ed.  1144,  14  Sup.  Ct.  150,  majority  holding  excep- 
tion sufficiently  precise;  Newport  News  etc.  Valley  Co.  v.  Pace,  158 
U.  S.  38,  39  L.  Ed.  888,  15  Sup.  Ct.  744,  exceptions  to  instructions  en 
masse  will  be  overruled  if  any  one  be  correct;  Thiedc  v.  Utah,  159  U.  S. 
520,  40  L.  Ed.  243,  16  Sup.  Ct.  66,  exception  to  refusal  to  charge  several 
propositions  cannot  be  maintained  'if  any  one  is  unsound;  Shelp  v. 
United  States,  81  Fed.  700,  26  C.  C.  A.  570,  and  Pittsburgh  etc.  Ry.  Co. 
V.  Thompson,  82  Fed.  728,  27  C.  C.  A.  333,  both  holding  general  excep- 
tion to  refusal  to  give  various  instructions  cannot  avail. 

Distinguished  in  Rhea  v.  United  States,  6  Okl.  257,  50  Pac.  994,  where 
court's  charge  to  jury  is  in  separate  instructions,  properly  numbered, 
record  showing  that  to  giving  of  each  and  every  and  all  of  said  instmo- 
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tions  to  jury  defendant  excepted  separately  at  the  time  is  sufficient  for 
review. 

Jury  determines  whether  deed  absolute  in  form  is  mortgage. 
Approved  in  Wiswell  v.  Simmons,  77  Kan.  626,  95  Pac.  408,  holding 
where  grantee  contracts  to  reconvey  after  payment  of  debt,  transaction 
will  be  deemed  a  mortgage;  Hamilton  v.  Hamer,  99  S.  C.  50,  82  S.  E. 
1001,  holding  grantor  in  conditional  deed  entitled  to  reconveyance, 
although  time  had  elapsed  within  which  money  was  to  be  paid;  Kegley 
v.  Skillman,  68  Wash.  641,  123  Pac.  1083,  Johnson  v.  National  Bank,  65 
Wash.  271,  L.  R.  A.  1916B,  4,  118  Pac.  23,  and  Mittlesteadt  v.  Johnson, 

75  Wash.  554,  135  Pac.  216,  all  holding  one  claiming  deed  to  be  mort- 
gage has  burden  of  proving  same;  Blake  v.  Pine  Mountain  Iron  etc.  Co., 

76  Fed.  654,  22  C.  C.  A.  430,  presumption  is  conclusive  that  whole  agree- 
ment appears  in  written  contract;  Jasper  v.  Hazen,  4  N.  D.  6,  23 
L.  R.  A.  63,  58  N.  W.  456,  to  support  finding  that  absolute  deed  was 
intended  as  mortgage,  evidence  must  leave  no  doubt  in  chancellor's 
mind. 
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Failure  of  ordinance  authorizing  assessment  to  provide  for  notice  la 
cured  by  actual  publication. 

Approved  in  St.  Louis  etc.  Land  Co.  v.  Kansas  City,  241  U.  S.  430, 
60  L.  Ed.  1080,  36  Sup.  Ct.  647,  holding  owners  of  property  not  entitled 
to  hearing  on  assessment  for  public  improvement;  Home  Tel.  &  Tel.  Co. 
V.  City  of  Los  Angeles,  211  U.  S.  279,  53  L.  Ed.  185,  29  Sup.  Ct.  50, 
holding  ordinance  fixing  telephone  rates  does  not  require  notice  to  com- 
pany; Londoner  v.  Denver,  210  U.  S.  381,  52  L.  Ed.  1110,  28  Sup.  Ct. 
708,  holding  notice  of  city  council's  finding  that  petition  for  public  im- 
provement was  sufficient  is  not  necessary;  Glidden  v.  Harrington,  189 
U.  S.  259,  47  L.  Ed.  801,  23  Sup.  Ct.  576,  upholding  Massachusetts 
personalty  tax  statute,  providing  for  assessment  of  trust  property  to 
trustee,  for  notice  by  posting  and  for  application  to  assessors  for  abater 
mcnt  of  taxes  and  for  appeal  to  county  commissioners;  Tumpin  v. 
Lemon,  187  U.  S.  58,  47  L.  Ed,  74,  23  Sup.  Ct.  23,  upholding  West  Vir- 
icinia  statutes  relating  to  tax  sales  and  making  sheriff's  deed  prima  facie 
evidence  of  truth  of  recitals  therein;  King  v.  Portland,  184  U.  S.  70, 
46  L.  Ed.  436,  22  Sup.  Ct.  293,  upholding  Portland  charter  provisions 
relative  to  street  improvements;  French  v.  Barber  Asphalt  Paving  Co., 
181  U.  S.  339,  45  L.  Ed.  888,  21  Sup.  Ct.  630,  upholding  assessment  for 
street  improvements,  according  to  frontage,  without  any  preliminary 
hearing  as  to  benefits;  Manufacturer's  Light  etc.  Co.  v.  Ott,  215  Fed. 
944,  holding  Public  Service  Commission  need  not  give  notice  of  fixing 
of  rates;  Cleneay  v.  Norwood,  137  Fed.  965,  allegation  in  bill  to  restrain 
collection  of  special  sewer  assessment  that  improvement  made  without 
notice  to  complainants  as  owner  of  property  to  be  charged,  not  averment 
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tliat  statutory  requirement  as  to  publieation  of  resolutions  had  not  been 
taken;  Campbellsville  Lumber  Co.  v.  Hubbert,  112  Fed.  721,  50  C.  C.  A. 
435,  upholding  Kentucky  act  of  February  27,  1882,  providing  that  com- 
missioner appointed  by  court  to  assess  tax  shall  file  his  list  and  give 
notice  by  three  weeks'  publication  of  such  filing,  and  that  any  person 
interested  may  except  thereto  within  thirty  days;  Road  Imp.  Dist.  v. 
Glover,  86  Ark.  236,  237,  238,  110  S.  W.  1032,  1033,  holding  act  of  legis- 
lature providing  for  improvement  will  not  be  deemed  invalid  on  account 
of  failure  to  provide  for  notice,  as  same  will  be  presumed;  Brookes  v. 
Oakland,  160  Cal.  431,  117  Pac.  436,  holding  property  owners  entitled 
to  hearing  on  formation  of  sewer  district ;  McCarthy  v.  Southern  Pacific 
Co.,  148  CaL  214,  82  Pac.  619,  though  act  for  condemnation  of  land  for 
levees  does  not  provide  for  notice,  but  directs  appraisers  to  proceed  to 
.land  and  hear  and  determine  as  to  damages  and  order  appointing  them, 
required  giving  of  notice  of  hearing,  which  was  done,  notice  is  sufficient ; 
Denver  v.  Dumars,  33  Colo.  99,  80  Pac.  115,  upholding  Denver  Charter, 
art.  YII,  §  30,  providing  that  before  assessment  for  storm  sewer,  clerk 
shall  notify  owners  of  realty  to  be  assessed  by  advertisement,  which 
shall  specify  that  complaints  filed  within  certain  time  will  be  heard 
before  passage  of  ordinance ;  West  Hartford  v.  Coleman,  88  Conn.  81 ,  89 
Atl.  1121,  holding  municipality  suing  for  assessment  must  allege  notice 
and  hearing;  Hallet  v.  United  States  Security  etc.  Co.,  40  Colo.  286,  90 
Pac.  684,  holding  notice  for  sidewalk  construction  may  describe  district 
with  reference  to  streets;  Wall  v.  Oyster,  36  App.  D.  C.  54,  81  L.  R.  A. 
(N.  S.)  180,  holding  person  denied  enrollment  in  school  is  not  entitled 
to  notice  and  hearing;  Allman  v.  District  of  Columbia,  3  App.  D.  C.  24, 
holding  notice  of  assessment  for  public  improvement  must  be  given  at 
some  stage  of  proceeding;  Edwards  v.  Cooper,  168  Ind.  66,  79  N.  E. 
1051,  holding  board  may  modify  resolution  without  giving  additional 
notice;  Leibole  v.  Traster,  41  Ind.  App.  284,  83  N.  E.  783,  holding  engi- 
neer must  make  survey  and  report  as  to  proposed  sewer;  Durst  v.  City 
of  Des  Moines,  164  Iowa,  93,  145  N.  W.  533,  holding  property  owner  not 
entitled  to  hearing  at  proceedings  to  determine  value  of  land;  Smith  v. 
State  Board  of  Medical  Examiners,  140  Iowa,  71,  117  N.  W.  1117,  hold- 
ing notice  must  be  given  of  proceedings  to  revoke  privilege  to  practice 
medicine;  Thompson  v.  Mitchell,  133  Iowa,  530,  110  N.  W.  902,  holding 
owner  of  land,  being  also  subcontractor  in  formation  of  drainage  dis- 
trict, could  not  complain  of  want  of  notice;  Ross  v.  Board  of  Super- 
visors, 128  Iowa,  438,  104  N.  W.  510,  upholding  Code,  tit.  10,  c.  2,  as 
amended  in  1904,  relative  to  construction  of  drainage  ditches  and  for 
fixing  of  boundaries  of  drainage  districts;  Hodge  v.  Muscatine  County, 
121  Iowa,  490,  104  Am.  St.  Rep.  304,  67  L.  R.  A.  624,  96  N.  W.  971, 
upholding  Code,  §  5007,  imposing  tax  on  vender  of  cigarettes  and  on 
buildings  used  in  manufacture  or  sale  thereof,  and  providing  said  tax 
shall  be  assessed  in  same  manner  as  malt  liquor  tax ;  Hoertz  v.  Jefferson 
etc.  Draining  Co.,^  119  Ky.  833,  84  S.  W.  1143,  where  Acts  1857-68, 
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p.  124,  incorporating  company  for  reclamation  of  swamps,  which  was  to 
be  paid  for  by  special  tax,  assessed  by  commissioners  after  notice  by 
publication  and  by  posters,  fact  that  no  actual  service  of  notice  given 
is  immaterial;  Baltimore  City  v.  Stewart,  92  Md.  545,  48  Atl.  167,  up- 
holding general  paving  ordinance,  article  48  of  Baltimore  Code,  relative 
to  street  paving;  State  v.  Board  County  Commrs.  Polk  Co.,  87  Minn.  342, 
92  N.  W.  2220,  upholding  Gen.  Laws  1901,  c.  258,  providing  for  drain- 
age of  wet  and  overflowed  lands;  St.  Louis  v.  Brinckwirth,  204  Mo.  304, 
102  S.  W.  1098,  holding  where  two  alleys  are  to  be  opened  in  one  block, 
notices  must  specifically  specify  what  alley  intended;  Enterprise  Irr. 
Dist.  V.  Tri-State  Land  Co.,  92  Neb.  143,  138  N.  W.  179,  holding  party 
receiving  notice  and  appearing  at  proceeding  cannot  allege  want  of  due 
process;  Chicago  etc.  Ry.  Co.  v.  Nebraska  State  Ry.  Commission,  88 
Neb.  241,  129  N.  W.  439,  holding  Railroad  Commission  must  give  notice 
of  hearing;  Kerker  v.  Bocher,  20  Okl.  763,  95  Pac.  995,  holding  four 
weeks'  publication  in  newspaper  is  sufficient  notice;  Jones  v.  City  of 
Salem,  63  Or.  132,  123  Pac.  1098,  holding  assessments  invalid  where 
proper  notice  not  given;  Shannon  v.  Portland,  38  Or.  393,  62  Pac.  53, 
holding  mere  fact  that  Portland  City  Charter,  §  122,  relating  to  street 
improvements,  did  not  provide  for  notice  would  not  invalidate  assess- 
ment thereunder  where  notice  was  in  fact  given;  Caughman  v.  Columbia 
etc.  R.  Co.,  82  S.  C.  423,  64  S.  E.  242,  holding  sufficient  notice  is  given 
where  Railroad  Commission  allows  railroad  sixty  days  to  adopt  sugges- 
tion ;  Bailey  v.  Mayor  etc.  of  Sioux  Falls,  28  S.  D.  126,  132  N.  W.  706, 
holding  public  notice  is  all  that  is  necessary  to  validate  assessment  for 
public  improvement;  Tennessee  Fertilizer  Co.  v.  MeFall,  128  Tenn.  654, 
163  S.  W.  809,  holding  county  trustee  may  conduct  hearing  for  back 
taxes;  Argyle  v.  Johnson,  39  Utah,  509,  118  Pac.  490,  holding  property 
owners  must  be  given  notice  of  formation  of  drainage  district;  Whitlock 
V.  Hawkins,  105  Va.  266,  53  S.  E.  409,  upholding  act  of  March  17,  3906, 
relating  to  assessment  of  land  and  confirming  assessment  made  in  com- 
pliance with  act  of  1903 ;  Fallbrook  Irr.  Dist.  v.  Bradley,  164  U.  S.  174, 

41  L.  Ed.  394,  17  Sup.  Ct.  69,  sustaining  Wright  Irrigation  Act  of  Cali- 
fornia; Merchants  &  Manufacturers'  Bank  v.  Pennsylvania,  167  U.  S. 
467,  42  L.  Ed.  238,  17  Sup.  Ct.  831,  sustaining  Pennsylvania  act  of  1891, 
providing,  for  taxing  national  banks;  Bauman  v.  Ross,  167  U.  S.  590, 

42  L.  Ed.  288,  17  Sup.  Ct.  982,  provision  for  hearing  at  some  time  dur- 
ing proceedings  sufficient;  Bellingham  Bay  etc.  R.  R.  Co.  v.  New  What- 
com, 172  U.  S.  318,  43  L.  Ed.  461,  19  Sup.  Ct.  206  (affirming  16  Wash. 
133,  47  Pac.  236),  notice  complying  with  statute  will  not  be  deemed  in- 
sufficient unless  case  is  clear;  McLeod  v.  Receveur,  71  Fed.  459,  oppor- 
tunity to  be  heard  before  board  of  equalization  is  due  process;  Board 
of  Directors  of  Alfalfa  Irr.  Dist.  v.  Collins,  46  Neb.  423,  64  N.  W.  1090, 
sustaining  district  irrigation  law  of  1895;  Hennessy  v.  Douglass  Co.,  99 
Wis.  152,  74  N.  W.  991,  assessments  for  sidewalks,  made  in  pursuance 
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of  charter,  are  valid,  although  charter  does  not  provide  for  notice ;  Tripj) 
V.  Yankton,  10  S.  D.  523,  74  N.  W.  449,  arguendo. 

IMstinguished  in  Sterritt  v.  Young,  14  Wyo.  161,  82  Pac.  948,  holding 
void  Rev.  Stats.  1899,  §§  897-900,  providing  for  condemnation  of  land 
for  irrigation  districts  for  f aihire  to  provide  for  notice  to  land  owner  of 
time  and  place  of  hearing  as  to  amount  of  damages;  Hood  River 
Lumbering  Co.  v.  Wasco  Co.,  35  Or.  511,  57  Pac.  1021,  Sess.  Laws  1889, 
p.  105,  §  1,  providing  for  widening  of  streams,  is  void,  as  making  no  pro- 
vision for  notice  to  land  owners;  Violett  v.  Alexandria,  92  Va.  573,  58 
Am.  St.  Rep.  833,  23  S.  E.  913,  where  no  notice  had;  dissenting  opinion 
in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  358,  359,  45  L.  Ed. 
895,  21  Sup.  Ct.  638,  majority  upholding  assessment  for  street  improve- 
ments, according  to  frontage,  without  preliminary  hearing  as  to  benefits. 

Necessity  for  provision  for  notice  of  hearing  as  to  damages  or  com- 
pensation in  condemnation.    Note,  4  L.  R.  A.  (N.  S.)  172. 

Municipal  corporation's  charter  need  not  set  oat  constitutional  limita- 
tions on  power. 

Approved  in  Wilson  v.  Salem,  24  Or.  509,  34  Pac.  11,  and  Rolph  v. 
Fargo,  7  N.  D.  668,  42  L.  R.  A.  657,  76- N.  W.  251,  both  following  rule; 
German  Savings  &  Loan  Society  v.  Ramish,  138  Cal.  126,  69  Pac.  93, 
upholding  Stats.  1885,  p.  155  (Vrooman  Act),  and  chan(ie  of  Grado  Act 
of  March  9,  1893;  King  v.  Portland,  38  Or.  417,  63  Pac.  5,  upholding 
Sess.  Laws  1898,  p.  151,  §  128,  providing  that  before  any  street  ini  prove - 
ments  are  made,  council  shall  pass  resolution  declaring  its  intention, 
which  resolution  shall  be  published  for  ten  days,  and  that  property  own- 
ers may  file  remonstrances  within  ten  days  thereafter. 

Sewer  constmction  is  in  discretion  of  legislature,  as  is  apportionment 
of  tax. 

Approved  in  French  v.  Barber  Asphalt  Paving  Co.,  181  U.  S.  340,  341, 
45  L,  Ed.  888,  21  Sup.  Ct.  631,  upholding  assessment  for  street  improve- 
ments, according  to  frontage,  without  preliminary  hearing  as  to  bene- 
fits; Michigan  R.  R.  Tax  Cases,  138  Fed.  238,  upholding  Act  No.  173, 
Pub.  Acts.  Mich.  1901,  p.  236,  relating  to  taxation  of  railroad  property 
at  average  rate  for  other  property;  St,  Louis  Southwestern  Ry.  Co.  v. 
Board  of  Directors,  81  Ark.  565,  99  S.  W.  844,  holding  legislature  may 
determine  boundary  of  drainage  district;  Londoner  v.  Denver,  52  Colo. 
29,  119  Pac.  160,  allowing  condemnation  of  land  for  public  park;  Wash- 
ington Ry.  &  E.  Co.  v.  Newman,  41  App.  D.  C.  446,  holding  Congress 
can  legislate  regarding  public  improvements  in  District  of  Columbia; 
Pittsburgh  etc.  Ry.  Co.  v.  Hartford  City,  170  Ind.  683,  20  L.  R.  A. 
(N.  S.)  461,  85  N.  E.  363,  holding  where  municipality  acts  under  dele- 
gated power,  its  acts  have  all  force  of  legislative  enactments;  Justice 
v.  City  of  Asheville,  161  N.  C.  72,  73,  76  S.  E.  827,  holding  legislature 
may  provide  that  property  benefited  by  sewer  shall  alone  be  assessed; 
XVI— 30 
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EUison  V.  City  of  Lamoure,  30  N.  D.  48,  49,  151  N.  W.  989,  990,  hold- 
ing legislature  may  determine  district  to  be  taxed  for  construction  of 
sewer;  Webster  v.  City  of  Fargo,  9  N.  D.  211,  82  N.  W.  734,  upholding 
Rev.  Codes  1895,  §  2280,  charging  entire  cost  of  paving  streets  upon 
abutting  owners  in  proportion  to  frontage;  Rogers  v.  City  of  Salem,  61 
Or.  332,  333, 122  Pac.  312,  holding  it  is  within  police  power  of  legislature 
to  order  construction  of  sewer;  Missouri  etc.  Ry.  Co.  v.  City  of  Tulsa, 

45  Okl.  396,  145  Pac.  403,  holding  legislature  may  determine  district  to 
be  taxed  for  improvement;  Fallbrook  Irr.  District  v.  Bradley,  164  U.  S. 
175,  41  L.  Ed.  394,  17  Sup.  Ct.  69,  sustaining  Wright  Irrigation  Act  of 
California;  Bauman  v.  Ross,  167  U.  S.  589,  42  L.  Ed.  288,  17  Sup.  Ct. 
982,  legislature  may  direct  whole  or  part  of  expense  of  improvement  to 
be  borne  by  land  benefited  ^  Wilson  v.  Salem,  24  Or.  508,  34  Pac.  11,  re- 
affirming rule;  Rolph  v.  Fargo,  7  N.  D.  669,  42  L.  R.  A.  657,  76  N.  W. 
251,  legislature  may  direct  all  expense  of  paving  to  be  assessed  against 
abutting  property  proportionate  to  frontage. 

Who  liable  for  expense  of  drainage.    Note,  58  L.  R.  A.  872. 
Procedure    for    establishment    of    drains    and    sewers.    Note,    60 
L.  R.  A.  212,  215. 

1*49  U.  S.  43-47,  37  L.  Ed.  642,  13  Sup.  Ct.  748,  RICHMOND  ETC.  R.  B.  CO. 
▼.  POWERS. 

Negligence  is  determined  by  Jury  where  evidence  is  conflicting. 
Approved  in  Texas  etc.  Ry.  Co.  v.  Harvey,  228  U.  S.  324,  57  L.  Ed. 
856,  33  Sup.  Ct.  518,  William  Sebald  Brewing  Co.  v.  Tompkins,  221  Fed. 
898,  137  C.  C.  A.  465,  Toledo  etc.  R.  Co.  v.  Howe,  191  Fed.  785,  112 
C.  C.  A.  262,  Snikes  v.  Southern  Ry.  Co.,  166  Fed.  5,  91  C.  C.  A.  593, 
and  Mahoning  Ore  etc.  Co.  v.  Blomf elt,  163  Fed.  830,  91  C.  C.  A.  390, 
all  applying  principle;  Davidson  Steamship  Co.  v.  United  States,  205 
U.  S.  192,  51  L.  Ed.  767,  27  Sup.  Ct.  480,  holding  Supreme  Court  will  not 
disturb  finding  of  jury  as  to  negligen<;e  where  there  is  any  evidence  to 
support  same;  McDennott  v.  Severe,  202  U.  S.  604,  50  L.  Ed.  1166,  26 
Sup.  Ct.  709,  applying  rule  where  child  with  foot  caught  in  track  run 
over  by  street-car;  Marande  v.  Texas  &  Pac.  R.  R.  Co.,  184  U.  S.  191, 

46  L.  Ed.  496,  22  Sup.  Ct.  347,  applying  rule  in  action  for  value  of 
cotton  destroyed  by  fire  while  in  railroad  cars;  Supreme  Lodge  K.  of 
P.  v.  Beck,  181  U.  S.  52,  45  L,  Ed.  745,  21  Sup.  Ct.  533,  upholding  re- 
fusal of  peremptory  instruction  for  defendant  in  action  on  insurance 
policy  where  question  was  as  to  suicide  of  insured;  Patton  v.  Texas  & 
P.  R.  R.  Co.,  179  U.  S.  660,  45  L.  Ed.  863,  21  Sup.  Ct.  276,  upholding 
direction  of  verdict  where  fireman  injured  through  defective  step  on 
engine  which  had  been  inspected;  Erie  R.  Co.  v.  Hurlburt,  221  Fed.  908, 
137  C.  C.  A.  477,  where  question  was  whether  plaintiff  had  taken  pre- 
cautions before  crossing  railroad;  Smith  v.  Baltimore  etc.  R.  Co.  210 
Fed.  415,  127  C.  C.  A.  146,  applying  rule  where  engineer  ran  down  child; 
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Murphy  V.  MOford  etc,  St.  Ry.  Co.,  210  Fed.  139,  126  C.  C.  A.  651, 
^pplying  rule  where  question  was  whether  carrier  was  negligent  in  fail- 
ing to  notice  defective  bolt;  Strait  v,  Yazoo  etc.  R.  Co.,  209  Fed.  164, 
^^  L  R.  A.  (N.  8.)  1068,  126  C.  C.  A.  105,  applying  rule  where  question 
^as  whether  plaintiff  negligently  crossed  tracks;  Southern  Pac.  Co.  v. 
^"^'ard,  208  Fed.  390,  125  C.  C.  A.  601,  and  Harmon  v.  Flintham,  196 
^ed.  640,  116  C.  C.  A.  309,  both  holding  railroad  attracting  people  by 
offering  excursion  rates  must  use  greater  diligence;  Mitchell  v.  Toledo 
**«•  R.  Co.,  197  Fed.  534,  117  C.  C.  A.  24,  applying  rule  where  question 
^AS  whether  railroad  was  negligent  in  failing  to  warn  car  repairers; 
Clneago  etc.  R.  Co.  v.  Ponn,  191  Fed.  690,  112  C.  C.  A.  228,  applying 
principle  where  there  was  uncertainty  as  to  contributory  negligence; 
Norfolk  etc.  Traction  Co.  v.  Rephan,  188  Fed.  282,  110  C.  C.  A.  254, 
holding  question  of  contributory  negligence  of  person  in  crossing  street 
should  be  left  to  jury;  Marbury  v.  Illinois  Cent.  R.  Co.,  176  Fed.  16, 
99  C.  C.  A.  483,  holding  jury  judge  as  to  whether  illness  resulted  from 
unheated  car;   Louisville   etc.   R.   Co.   v.   Roberts,   177  Fed.   924,   101 
C.  C.  A.  202,  applying  rule  in  action  against  railroad  for  death;  Miller 
V.  Missouri  etc.  Ry.  Co.,  169  Fed.  571,  95  C.  C.  A.  65,  holding  jury  judge 
as  to  defect  in  handhold  on  car;  Dailey  v.  New  York  etc.  R.  R.  Co.,  167 
Fed.  600,  appl3ring  rule  where  there  was  question  whether  injury  caused 
by  contributory  n^ligence;  Minahan  v.  Qrand  Trunk  etc.  Ry.  Co.,  138 
Fed.  46,  70  C.  C.  A.  463,  applying  rule  in  action  for  injuries  to  passen- 
ger by  derailment  of  car  as  it  passed  over  defective  switch  and  evidence 
conflicted  as  to  cause  of  defect;  Clark  v.  Kansas  City  etc.  R.  Co.,  129 
Fed.  343,  64  C.  C.  A.  19,  applying  rule  to  contributory  negligence  of 
warehouseman  whose   warehouse   destroyed  by  fire  from   sparks   from 
campfires  of  track  crews ;  Robinson  v.  Pittsburg  Coal  Co.,  129  Fed.  328, 
63  C.  C.  A.  258,  in  action  for  injuries  to  seamen  by  breaking  of  mast 
struck  by  bucket  of  ore,  whether  accident  caused  by  erratic  movement 
of  bucket  or  by  negligence  of  derrick  engineer  in  swinging  bucket  from 
hatch  while  movement  going  on  is  for  jury;  Alaska  United  Gold  Min. 
Co.  V.  Keating,  116  Fed.  567,  53  C.  C.  A.  655,  holding  where  it  was  cus- 
tomary in  lowering  men  down  mining  shaft  to  lower  five  men  at  once  in 
bucket,  and  that  those  who  could  not  stand  in  bucket  stood  on  cross-bar 
above,  which  was  no  more  dangerous  than  standing  in  bucket,  whether  it 
was  negligence  to  stand  on  bar  is  for  jury;  Northern  Pac.  Ry.  Co.  v. 
Adams,  116  Fed.  332,  54  C.  C.  A.  196,  applying  rule  where  passenger 
thrown  from  train  while  passing  from  unvestibuled  sleeper  to  dining 
car;  Thomason  v.  Southern  Ry.  Co.,  113  Fed.  81,  51  C.  C.  A.  67,  uphold- 
ing direction  of  verdict  in  action  for  injuries  to  boy  while  trying  to  save 
brother  from  being  crushed  by  turntable,  where  only  testimony  was  that 
plaintiff  tried  to  hold  turntable  off  to  save  brother  and  got  fast  himself ; 
Tacoma  Ry.  etc.  Co.  v.  Hays,  110  Fed.  500,  49  C.  C.  A.  115,  upholding 
submission  to  jury  where  plaintiff,  driving  along  electric  railroad  track 
in  covered  wagon,  started  to  cross  without  looking  back,  and  was  struck 
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by  car  running  at  high  speed;  Southern  Pac.  Co.  v.  Harada,  109  Fed. 
383,  48  C.  C.  A.  423,  upholding  submission  to  jury  where  plaintiff  walked 
across  tracks  at  street  crossing  and  was  struck  by  engine  passing  on  to 
-jsouth;  Mason  etc.  R.  R.  Co.  v.  Yockey,  103  Fed.  267,  43  C.  C.  A.  228, 
upholding  submission  of  fiieman's  negligence  to  jury  where  he  went  on 
engine,  which  was  defective  without  his  knowledge;  Mexican  Cent.  Ry. 
Co.  V.  Murray,  102  Fed.  271,  42  C.  C.  A.  334,  applying  rule  in  action  by 
servant  for  personal  injuries  upon  question  of  assumption  of  risk;  Gib- 
son V.  Canadian  Pacific  etc.  Co.,  1  Alaska,  419,  applying  rule  where 
longshoreman  injured  while  unloading  freight  from  vessel  by  reason  of 
defective  appliances;  Donephan  Lumber  Co.  v.  Henderson,  100  Ark.  62, 
139  S.  W.  652,  2  N.  C.  C.  A,  461,  applying  rule  where  question  was 
whether  captain  was  negligent  in  handling  vessel;  St.  Louis  etc.  Ry.  Co. 
V.  Hitt,  76  Ark.  231,  237,  88  S.  W.  910,  991,  applying  rule  where  brake- 
man  standing  at  crossing  blocked  by  freight  train  told  plaintiffs,  who 
were  waiting  to  cross,  that  it  would  soon  be  clear ;  Colorado  Midland  Ry. 
Co.  V.  Brady,  45  Colo.  210,  101  Pac.  65,  applying  rule  where  question 
was  whether  switchman  was  negligent  in  uncoupling  cars;  Oliver  v. 
Denver  Tramway  Co.,  13  Colo.  App.  550,  59  Pac.  82,  applying  rule  in 
action  for  damages,  being  run  over  by  street-car;  Barstow  v.  Capital 
Traction  Co.,  29  App.  D.  C.  371,  applying  rule  where  question  was 
whether  child  exercised  proper  care;  Metropolitan  R.  R.  Co.  v.  Ham- 
mett,  13  App.  D.  C.  376,  applying  rule  where  question  was  whether  car 
was  negligently  driven;  Washington  etc.  R.  R.  Co.  v.  Adams,  11  App. 
D.  C.  398,  holding  appellate  court  will  not  interfere  with  trial  court's 
discretion  in  setting  aside  verdict;  Adams  v.  Washington  etc.  R.  R.  Co., 
9  App.  D.  C.  31,  construing  negligence  of  passenger  standing  on  plat- 
form; Baltimore  etc.  R.  R.  Co.  v.  Golway,  6  App.  D.  C.  165,  considering 
negligence  of  party  in  crossing  railroad;  Warthen  v.  Hammond,  5  App. 
D.  C.  173,  holding  court  cannot  direct  verdict  where  plaintiff  has  made 
out  prima  facie  case;  Washington  Gas  Light  Co.  v.  Poore,  3  App,  D.  C. 
137,  where  person  was  injured  by  falling  in  ditch;  Baltimore  etc.  R.  R. 
Co.  V.  Carrington,  3  App.  D.  C.  109,  holding  contributory  negligence  is 
never  presumed;  Chicago  etc.  R.  R.  Co.  v.  Martin,  31  Ind.  App.  316,  65 
N.  E.  594,  applying  rule  in  action  for  negligence,  causing  death  of  em- 
ployee of  stone  quarry,  in  determining  proximate  cause  of  injury;  Rober 
V.  Northern  Pac.  Ry.  Co.,  25  N.  D.  448,  142  N.  W.  41,  holding  defendant 
has  burden  of  proving  contributory  negligence;  Hall  v.  Northern  Pac. 
Ry.  Co.,  16  N.  D.  67,  14  Ann.  Oas.'  960,  111  N.  W.  612,  and  Kunkel  v. 
Minneapolis  etc.  Ry.  Co.,  18  N.  D.  378,121  N.  W.  833,  both  applying  rule 
where  question  of  contributory  negligence  was  in  issue;  Neeley  v.  South- 
western etc.  Oil  Co.,  13  Okl.  372,  64  L.  R.  A.  145,  75  Pac.  542,  applying 
rule  where  employee  in  cotton-seed  oil  factory  injured  by  breaking  of 
ladder  while  adjusting  belt ;  Doyle  v.  Southern  Pac.  Co.,  56  Or.  517,  108 
Pac.  209,  applying  rule  in  case  of  injury  to  railroad  employee ;  Linden  v. 
Anchor  Min.  Co.,  20  Utah,  148,  58  Pac.  358,  applying  rule  in  action  for 
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causing  death  of  mine  employee  killed  while  using  chute  located  in 
middle  of  car  tracks  of  mine ;  City  of  Norfolk  v.  Anthony,  117  Va.  784, 
86  S.  E.  70,  applying  rule  where  question  was  whether  municipality  was 
negligent  in  maintaining  puhlic  buildings;  Benson  v.  English  Lumber 
Co.,  71  Wash.  622,  129  Pac.  405,  applying  rule  where  plaintiff  was  in- 
jured while  hauling  logs ;  Currans  v.  Seattle  etc.  Nav.  Co.,  34  Wash.  522, 
76  Pac.  90,  holding  whether  defendant  was  negligent  in  furnishing  im- 
proper fuse  was  for  jury  in  action  by  minor  for  injuries  resulting  from 
explosion  occurring  when  he  went  to  investigate  cause  of  delay  of  fuse 
to  act;  Klotz  v.  Power  etc.  Machinery  Co.,  136  Wis.  110,  17  L.  R.  A. 
(N.  S.)  904,  116  N.  W.  772,  applying  rule  where  question  was  whether 
machinery  was  negligently  left  unguarded;  Northern  Pac.  R.  R.  Co.  v. 
Everett,  152  U.  S.  113,  38  L.  Ed.  377,  14  Sup.  Ct.  476,  Nortiiem  Pac. 
Coal  Co.  V.  Richmond,  58  Fed.  759,  7  C.  C.  A.  485,  New  Orleans  etc. 
R.  R.  Co.  V.  Thomas,  60  Fed.  382,  9  C.  C.  A  29,  Zopfi  v.  Postal  Td. 
Cable  Co.,  60  Fed.  991,  9  C.  C.  A.  308,  Kansas  City  etc.  R.  R.  Co.  v. 
Kirksey,  60  Fed.  1002,  9  C.  C.  A.  321,  Union  Pac.  Ry.  Co.  v.  Novak,  61 
Fed.  585,  9  C.  C.  A.  629,  Grand  Trunk  Ry.  Co.  v.  Tennant,  66  Fed.  923, 
14  C.  C.  A.  190,  Great  Northern  Ry.  Co.  v.  McLaughlin,  70  Fed.  676, 
17  C.  C.  A.  330,  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  760,  24  C.  C.  A. 
305,  Patton  v.  Southern  Ry.  Co.,  82  Fed.  984,  27  C.  C.  A.  287,  Chicago 
etc.  Ry.  Co.  v.  Healy,  86  Fed.  249,  30  C.  C.  A.  11,  Aetna  Life  Ins.  Co. 
v.  Vandecar,  86  Fed.  290,  30  C.  C.  A.  48,  Illinois  Cent.  R.  R.  Co.  v. 
Jones,  95  Fed.  379,  37  C.  C.  A  106,  and  Linden  v.  Anchor  Min.  Co.,  20 
Utah,  148,  58  Pac.  358,  all  following  rule;  Eddy  v.  Evans,  59  Fed.  151, 
7  C.  C.  A.  129,  refusal  to  direct  verdict  is  proper  where  there  is  any 
evidence  to  support  plaintiff's  case;  McLeod  v.  Chicago  etc.  Ry.  Co.,  104 
Iowa,  142,  73  N.  W.  615,  verdict  should  not  be  directed  on  ground  of 
contributory  negligence  unless  all  reasonable  men  would  conclude  alike 
from  facts;  dissenting  opinion  in  Texas  etc.  Ry.  Co.  v.  Patton,  61  Fed. 
271,  9  C.  C,  A.  487,  majority  reversing  where  evidence  brought  up  by 
exceptions  showed  verdict  erroneous;  Nicholas  v.  Peck,  21  R.  I.  408,  43 
Atl.  1040,  majority  holding  question  of  contributory  negligence  one  of 
law;  dissenting  opinion  in  King  v.  Morgan,  109  Fed.  454,  48  C.  C.  A. 
507,  majority  holding  experienced  miner  tamping  dynamite  with  iron 
bar  assumed  risks  of  employment;  dissenting  opinion  in  Davenport  v. 
Southern  Ry.  Co.,  135  Fed.  968,  68  C.  C.  A.  444,  majority  not  dissenting 
point;  dissenting  opinion  in  Nichols  v.  Peck,  21  R.  I.  408,  43  Atl.  1040, 
majority  holding  where  plaintiff's  statement  shows  that  there  is  nothing 
on  which  to  base  an  inference  of  due  care  contributory  negligence  is  for 
court;  dissenting  opinion  in  Allen  v.  Northern  Pac.  R.  Co.,  35  Wash. 
240,  66  L.  R.  A.  804,  77  Pac.  209,  majority  holding  railroad  not  negligent 
when  passenger,  who  left  train  and  entered  restaurant,  was  told  train 
w&s  leaving  and  ran  out  and  jumped  on  moving  train  and  sudden  jerk 
overbalanced  him  and  he  was  struck  by  obstruction;  dissenting  opinion 
in  floug  V.  Girard  Lumber  Co.,  144  Wis.  359,  129  N.  W.  641,  majority 
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holding  failure  to  guard  part  of  machinery  out  of  reach  of  employee  was 
not  negligence. 

Contributory  negligence  of  passenger  in  crossing  intermediate  track 
between  train  and  station.    Note,  14  Ann.  Caa.  26. 

149  U.  S.  48-60,  37  L.  Ed.  644,  13  Sup.  Ot.  774,  NATIONAL  METEB  00.  ▼. 
YONKEBS  WATER  OOMMBS. 

Belflsae  No.  10,806,  for  water-meters,  Is  not  infringed  by  reissue  No. 
10,778. 

Approved  in  Campbell  Printing  etc.  Co.  v.  Duplex  Printing  etc.  Co., 
86  Fed.  321,  use  of  article  limits  device  to  special  arrangement  described 
in  specifications. 

149  U.  8.  60-70,  37  I..  Ed.  660,  WILSON  ▼.  UNITED  STATES. 

Oourt  errs  in  not  condemning  district  attorney's  comments  on  defend- 
ant's failure  to  testify. 

Approved  in  Rose  v.  United  States,  227  Fed.  363,  holding  remarks 
made  by  district  attorney  not  improper;  Stout  v.  United  States,  227 
Fed.  803,  holding  court  cannot  instruct  jury  to  draw  no  unfair  infer- 
ences from  defendant's  failure  to  testify;  Union  Pac.  R.  Co.  v.  Field, 
137  Fed.  16,  69  C.  C.  A.  536,  remark  of  counsel  in  action  against  rail- 
road for  personal  injuries  that  one  of  defendant's  witnesses  came  to 
court  on  pass  is  prejudicial  where  there  was  no  such  evidence;  United 
States  V.  Breese,  131  Fed.  927,  where  defendant  in  criminal  case  be- 
comes witness,  jury  determines  his  credibility;  McIQiight  v.  United 
States,  115  Fed.  982,  54  C.  C.  A.  358,  holding  conmient  by  court  on  de- 
fendant's failure  to  testify  in  criminal  case  rendered  harmless  by  fact 
that  defendant  does  afterward  testify;  Wright  'v.  United  States,  108 
Fed.  812,  48  C.  C.  A.  37,  holding  where  prosecuting  attorney  criticised 
testimony  of  one  of  defendants  and  then  stated  that  neither  of  other 
defendants  had  taken  the  stand  when  he  was  interrupted  by  court,  and 
he  disclaimed  intention  of  commenting  on  such  failure,  and  court  fully 
stated  law  in  that  regard  to  jury,  no  prejudice  resulted^  Perez  v.  Terri- 
tory, 12  Ariz.  23,  94  Pac.  1099,  holding  prosecuting  officer  could  not  com- 
ment on  hard  face  of  defendant;  Farrington  v.  Cheponis  A  Pamarusky, 
82  Conn.  260,  73  Atl.  140,  holding  error  for  attorney  for  plaintiff  to 
criticise  action  of  defendant's  counsel  in  causing  witnesses  to  weep  on 
cross-examination;  State  v.  Buxton,  79  Conn.  480,  65  Atl.  958,  holding 
verdict  will  be  set  aside  only  where  it  is  evident  jury  was  influenced  by 
corruption;  Lorenz  v.  United  States,  24  App.  D.  C.  391,  holding  where 
court  interrupted  improper  remarks,  there  was  no  error;  Jackson  v. 
State,  45  Fla.  39,  34  South.  243,  comment  by  State's  counsel  on  failure 
of  accused  to  testify  is  reversible  error;  Commonwealth  v.  Richmond, 
207  Mass.  249,  20  Ann.  Oas.  1269,  93  N.  £.  820,  holding  instruction  to 
jury  would  cure  improper  remarks  of  counsel;  State  v.  Kelleher,  201 
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Mo.  628,  100  S.  W.  474,  and  State  v.  Farr,  29  R.  I.  79,  69  Atl.  8,  both 
holding  error  is  cured  where  court  instructs  jury  to  disregard  improper 
remarks;  State  v.  Snyder,  182  Mo,  527,  66  L.  R.  A.  490,  82  S.  W.  32, 
where,  in  prosecution  for  bribery,  it  was  obvious  there  could  bo  no  denial 
of  testimony  of  State's  witness,  who  was  person  bribed,  statement  of 
prosecutor  that  his  testimony  was  not  denied  is  prejudicial  though  court 
instructed  jury  to  disregard  it;  State  v.  Williams,  28  Nev.  417,  420,  82 
Pae.  357,  358,  where  prosecutor  stated  that  defendant  could  have  testi- 
fied with  reference  to  confession  referred  to  by  State  but  not  intro- 
duced, in  reply  to  defense's  statement  that  confession  was  beneficial  to 
aeeused,  there  was  no  error  where  court  instructed  jury  to  disregard 
failure  of  accused  to  testify;  State  v.  Kaufmann,  22  S.  D.  450,  118 
N.  W.  343,  holding  court  erred  in  instructing  jury  that  "doctrine  of  rea- 
sonable doubt  ought  not  to  be  perverted" ;  State  v.  Bennett,  21  S.  D.  398, 
113  N.  W.  79,  holding  error  is  not  cured  by  withdrawal  of  remark ;  Dunn 
V.  State,  118  Wis.  88,  94  N.  W.  648,  holding  error  in  statement  of  prose- 
cuting attorney  that  if  any  of  jurors  were  accused  of  crime  he  himself 
eoold  show  the  circumstances  and  not  depend  on  friends,  not  prejudicial 
where  court  told  jury  that  refusal  of  defendant  to  testify  created  no 
presumption  of  guilt;  dissenting  opinion  in  Wolf  son  v.  United  States, 
102  Fed.  144,  41  C.  C.  A.  422,  majority  (101  Fed.  430)  holding,  under 
20  Stat.  30,  one  of  two  defendants  jointly  indicted  and  tried  may,  at 
own  request,  be  examined  as  witness  by  government;  Hall  v.  United 
Stetes,  150  U.  S.  82,  87  L.  Ed.  1007,  14  Sup.  Ct.  24,  district  attorney's 
accusation  of  murder,  of  which  accused  has  been  acquitted,  in  comment- 
ing on  his  character,  is  error;  Graves  v.  United  States,  150  U.  S.  120, 
37  L.  Ed.  1022,  14  Sup.  Ct.  40,  district  attorney's  comment,  presented 
after  objection,  in  absence  of  accused's  wife,  is  error;  State  v.  Mar- 
ceanz,  50  La.  Ann.  1146,  24  South.  615,  following  rule ;  Tucker  v.  United 
States,  151  U.  S.  169,  38  L.  Ed.  114,  14  Sup.  Ct.  301,  arguendo. 

Distinguished  in  Diggs  v.  United  States,  220  Fed.  576,  136  C.  C.  A. 
147,  holding  where  defendant  goes  on  stand,  attorney  may  comment  on 
his  silence  as  to  certain  matters;  State  v.  Levy,  9  Idaho,  498,  75  Pac. 
231,  not  error  for  court  to  sua  sponte  instruct  that  failure  of  defendant 
to  testify  shall  not  prejudice  him;  Reagan  v.  United  States,  157  TL  S. 
305,  39  L.  Ed.  710,  15  Sup.  Ct.  611,  instruction  to  consider  personal  in- 
terest of  accused  in  weighing  his  testimony  is  not  error;  State  v.  John- 
son, 50  La.  Ann.  140,  23  South.  200,  and  State  v.  NichoUs,  50  La.  Ann. 
716,  23  South.  987,  both  holding  judge's  statement  that  accused  may 
testify,  but  silence  should  not  prejudice  against  him,  is  not  ei*ror. 

Comment  by  prosecutor  uxx>n  failure  of  accused  to  testify.    Note, 
3  Ann.  Oaa.  165. 

Miscellaneous.  Cited  in  Union  Pac.  R.  Co.  v.  Field,  137  F*ed.  20,  69 
C.  C.  A.  536,  where  misconduct  of  counsel  causes  mistrial,  appellate 
eonrt  considers  no  other  question. 
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149  U.  S.  70-78,  37  L.  Ed.  663,  13  Sup.  Ct.  798,  IN  BE  FBEDBBICH. 

Habeas  corpus  is  civil  process  issuing  only  where  jurisdiction  is  wanting, 
not  to  correct  error. 

Approved  in  McMicking  v.  Schields,  238  U.  S.  107,  69  L.  Ed.  1223,  35 
Sup.  Ct.  665,  holding  denial  of  request  for  time  to  answer  will  not  be 
considered  on  habeas  corpus;  Re  Lincoln,  202  U.  S.  181,  50. L.  Ed.  986, 
26  Sup.  Ct.  602,  denying  habeas  corpus  where  one  convicted  in  district 
court  of  bringing  liquor  into  Indian  country;  Ex  parte  Crowder,  171 
Fed.  251,  holding  Federal  courts  will  not  issue  writ  unless  act  is  alleged 
to  have  been  done  as  agent  of  Federal  government;  Ex  parte  Powers, 
129  Fed.  991,  applying  rule  where  one  convicted  of  murder  in  State 
court  has  appeal  pending  in  State  appellate  court;  In  re  Davenport,  102 
Fed.  542,  discharging  restaurateur  convicted  under  Washington  game 
laws  for  selling  game  killed  in  another  State;  Cohn  v.  Jones,  100  Fed. 
641,  granting  habeas  corpus  where  prisoner  extradited  from  Canada  and 
convicted  by  State  court  of  different  offense;  Martin  v.  District  Court, 
37  Colo.  115,  119  Am.  St.  Rep.  262,  86  Pac.  84,  holding  certiorari  lies 
to  review  judgment  on  habeas  corpus  proceeding;  Ex  parte  Harris,  8 
Okl.  Cr.  402,  128  Pac.  158,  holding  habeas  corpus  lies  to  release  one  held 
on  void  judgment;  dissenting  opinion  in  Gompers  v.  Buck's  Stove  etc. 
Co.,  33  App.  D.  C.  586,  majority  holding  publication  of  "unfair  list"  by 
union  labor  people  could  be  enjoined;  In  re  Swan,  150  U.  S.  648,  37 
L.  Ed.  1209,  14  Sup.  Ct.  228,  prisoner  cannot  be  discharged  until  so  much 
of  sentence  as  is  valid  has  been  served;  Tinsley  v.  Anderson,  171  U.  S. 
105,  43  L.  Ed.  96,  18  Sup.  Ct.  807,  In  re  Bonner,  57  Fed.  186,  In  re 
Krug,  79  Fed.  310,  In  re  Grice,  79  Fed.  634,  In  re  Durrant,  84  Fed.  316, 
and  Price  v.  McCarty,  89  Fed.  85,  32  C.  C.  A.  162,  all  holding  habeas 
corpus  cannot  be  substituted  for  writ  of  error  for  examination  of  irreg- 
ularities; King  V.  McLean  Asylum  of  Massachusetts  General  Hospital, 
64  Fed.  357,  26  L.  R.  A.  798,  12  C.  C.  A.  145,  refusing  writ  to  determine 
custody  of  lunatic;  Howard  v.  United  States,  75  Fed.  997,  34  L,  R.  A. 
517,  21  C.  C.  A.  586,  refusing  to  review  court^s  action  in  consolidating 
indictments;  In  re  Hirsch,  87  Fed.  1005,  31  C.  C.  A.  350,  where  commit- 
ment was  for  contempt  in  discharging  subpoena  duces  tecum;  Ex  parte 
Whitmore,  9  Utah,  444,  35  Pac.  525,  and  In  re  Nolan,  21  Wash.  398,  58 
Pac.  223,  both  denying  habeas  corpus,  although  act  under  which  con- 
victed was  subsequently  declared  invalid;  In  re  Rosenberg,  90  Wis.  584, 
63  N.  W.  1066,  on  habeas  corpus  only  jurisdictional  questions  are  ex- 
amined ;  Ballew  v.  United  States,  160  U.  S.  198,  40  L.  Ed.  394,  16  Sup. 
Ct.  267,  arguendo. 

Distinguished  in  In  re  Ladd,  74  Fed.  34,  issuing  writ  where  justice 
of  peace  committed  for  offense  on  land  ceded  to  Federal  government; 
In  re  Waite,  81  Fed.  362,  ordering  release  where  Federal  officer  was  con- 
victed by  State  court  for  acts  done  in  oflicial  capacity;  Hovey  v.  Elliott, 
145  N.  Y.  143,  39  L.  R.  A.  463,  39  N.  E.  845,  holding  judgment  rendered 
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by  eourt  of  another  State  collaterally  attackable  ff  beyond  its  jurisdic- 
tion to  render. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Bep.  801. 

Habeas  corpus  to  review  errors  or  irregularities  in   proceedings, 
Note,  11  Ann.  Oas.  1061. 

Federal  court  will  remit  one  held  by  State  court  to  remedy  by  writ  of 


Approved  in  Frank  v.  Mangum,  237  U.  S.  326,  328,  59  L.  Ed.  979,  980, 
35  Sup.  Ct.  582^  holding  petition  for  writ  of  habeas  corpus  cannot  allege 
denial  of  due  process  of  law  in  trial  court;  Rogers  v.  Peck,  199  U.  S. 
434,  50  L.  Ed.  260,  26  Sup.  Ct.  87,  denying  habeas  corpus  where  one  con- 
victed of  murder  in  State  court  held  in  solitary  confinement  pending 
execution  after  original  date  for  execution  passed;  Minnesota  v.  Bnin- 
dage,  180  U.  S.  502,  45  L.  Ed.  641,  21  Sup.  Ct.  456,  denying  habeas 
corpus  where  petitioner  convicted  by  Municipal  Court,  under  State  stat- 
ute prohibiting  sale  of  oleomargarine;  Davis  v.  Burke,  179  U.  S.  402, 
45  L.  Ed.  251,  21  Sup.  Ct.  211,  holding  where  one  convicted  of  murder 
appealed  to  State  Supreme  Court,  without  setting  up  Federal  question. 
Federal  court  will  not  gi*ant  habeas  corpus  prior  to  application  to  State 
court. 

Distinguished  in  St.  Louis  etc.  R.  Co.  v.  Martin,  61  Ark.  555,  33  S.  W. 
lOTly  stopping  on  railroad  track  on  dark  night,  without  looking  or  listen- 
ing, is  contributory  negligence  as  matter  of  law;  Cooley  v.  Morgan,  221 
Fed.  253,  136  C.  C.  A.  210,  holding  Circuit  Court  of  Eighth  District 
cannot  review  judgment  of  Seventh  District;  Hopkins  v.  McClaughry, 
209  Fed.  822,  126  C.  C.  A.  545,  holding  sufficiency  of  indictment  will  not 
be  considered  on  habeas  corpus;  Ex  parte  Martin,  180  Fed.  212,  holding 
trial  and  acquittal  had  after  issuance  of  habeas  corpus  were  null  and 
void;  Kroschel  v.  Munkers,  179  Fed.  963,  refusing  habeas  corpus  where 
appeal  lay  to  State  court;  Ex  parte  Chadwick,  159  Fed.  577,  holding 
Circuit  Court  of  Appeals  will  not  review  judgment  of  State  court; 
Brown  v.  Urquhart,  139  Fed.  848,  granting  habeas  corpus  where,  under 
Washington  statute,  defendant  acquitted  on  ground  of  insanity  and 
coramitted  to  jail  without  new  arraignment  of  formal  complaint;  In  re 
Dowd,  133  Fed.  749,  752,  753,  denying  habeas  corpus  where  one  confined 
for  violation  of  State  court  injunction  issued  on  complaint  on  relation 
of  attorney  general  to  prevent  election  fraud;  Anderson  v.  Elliott,  101 
Fed.  613,  41  C.  C.  A.  521,  discharging  United  States  marshal  arrested 
by  State  authorities  for  acts  done  pursuant  to  Federal  writ;  Ex  parte 
Justus,  3  Okl.  Cr.  116,  25  L.  R.  A.  (N.  S.)  483,  104  Pac.  935,  holding 
habeas  corpus  will  not  lie  to  review  irregularities  of  procedure:  Mc- 
Henry  v.  State,  91  Miss.  578,  16  L.  R.  A.  (N.  S.)  1062,  44  South.  834, 
holding  mandamus  will  lie  only  in  absence  of  other  remedy;  Ex  parte 
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Justus,  3  Okl.  Cr.  116,  25  L.  R.  A.  (N.  8.)  483,  104  Pac.  935,  aUowing 
habeas  corpus  where  court  had  no  jurisdiction;  Ex  parte  Bailey,  1  Okl. 
Cr.  118,  94  Pac.  554,  Higgins  v.  Brown,  20  Okl.  387,  1  Okl.  Cr.  63,  94 
Pac.  715,  and  Ex  parte  Bailey,  20  Okl.  500,  94  Pac.  554,  all  holding 
State  may  take  cognizance  of  indictment  returned  while  same  was  terri- 
tory;  Ex  parte  Martinez,  66  Tex.  Cr.  9, 145  S.  W.  963,  applying  principle 
as  to  one  accused  of  murder;  New  York  v.  Eno,  155  U.  S.  96,  39  L.  Ed. 
83,  15  Sup.  Ct.  33,  refusing  writ  where  State  and  Federal  courts  had 
concurrent  jurisdiction;  In  re  Chapman,  156  U.  S.  215,  39  L.  Ed.  402, 
15  Sup.  Ct.  332,  refusing  to  interfere  before  final  determination  by  trial 
court;  Whitten  v.  Tomlinson,  160  U.  S.  242,  40  L.  Ed.  412,  16  Sup.  Ct. 
302,  Markuson  v.  Boucher,  175  U.  S.  186,  44  L.  Ed.  125,  20  Sup.  Ct.  77, 
and  In  re  Lawrence,  80  Fed.  103,  proper  procedure  is  error  to  highest 
State  court  where  violation  of  constitutional  right  is  alleged;  In  re 
Flinn,  57  Fed.  499,  refusing  to  release  relator  held  under  State  law 
alleged  to  be  unconstitutional;  In  re  Huse,  79  Fed.  307,  25  C.  C.  A.  1, 
and  In  re  Anderson,  94  Fed.  492,  Federal  courts  will  generally  refuse  to 
release  on  habeas  corpus  before  trial  in  State  court ;  In  re  Krug,  79  Fed. 
312,  refusing  writ;  In  re  Bennett,  84  Fed.  328,  refusing  release  where, 
on  setting  aside  illegal  conviction,  other  charges  of  information  would 
remain;  In  re  Tyson,  21  Colo.  81,  39  Pac.  1094,  denying  habeas  corpus, 
statute  providing  for  error  in  case  of  conviction;  People  v.  District 
Court,  26  Colo.  384,  58  Pac.  610,  court  cannot,  in  habeas  corpus,  review 
co-ordinate  court's,  decision  on  question  of  jurisdiction;  Territory  v. 
Griego,  8  N.  M.  139,  42  Pac.  83  (see  dissenting  opinion  in  8  N.  M.  148, 
42  Pac.  86),  holding  imposition  of  sentence  lighter  than  that  provided 
by  statute  erroneous;  Ex  parte  Whitmore,  9  Utah,  458,  35  Pac.  530, 
lower  court's  judgment  in  proceeding  for  contempt  is  final;  dissenting 
opinion  in  Bindemagle  v.  State,  61  N.  J.  L.  269,  41  Atl.  110,  majority 
holding  designation  of  prison  no  part  of  judgment  and  annullable  on 
error;  Ex  parte  Jervey,  66  Fed.  962,  retaining  jurisdiction  of  pro- 
ceedings where  relator  was  detained  under  law  conflicting  with  inter- 
state commerce;  In  re  Grice,  79  Fed.  635,  Federal  interference  by 
habeas  corpus  is  proper  where  State  laws  provided  for  incarceration 
pending  appeal  to  Federal  Supreme  Court. 

Power  of  reviewing  court  to  remand  criminal  case  for  proper  judg- 
ment.   Note,  3  Ann.  Gas.  1024. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  39  L.  R.  A.  461,  456. 

149  XT.  8.  79-95,  37  !•.  Ed.  657,  13  Snp.  Ot.  798,  CHANDLER  ▼.  OAIiUMET 
ETC.  MIN.  CO. 

Parol  is  admissible  to  show  lands  are  swamp-lands  only  where  secretary 
has  not  acted. 
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Approved  in  Satvyer  v.  Osterhaus,  212  Fed.  770,  773,  applying  prin- 
ciple; Williamson  v.  Baugh,  71  Ark.  492,  76  S.  W.  423,  where  swamp- 
land granted  to  State  and  to  be  selected  by  Secretary  of  Interior  was 
not  confirmed  and  patented  to  State  when  purchased  from  it,  purchaser 
for  State  cannot,  in  ejectment  against  homesteader  by  parol,  overturn 
secretary's  decision  as  to  character  of  land;  Foss  v.  Johnstone,  158  Cal. 
136,  110  Pac.  301,  holding  issuance  of  patent  to  State  is  not  necessary 
to  pass  title  under  Swamp-land  Act;  Hart  v.  Delphey,  157  Iowa,  331, 
136  N.  W.  707,  holding  on  selection  of  land,  title  reverts  back  to  time  of 
grant;  Young  v.  Chamquist,  114  Iowa,  119,  86  N.  W.  206,  holding  after 
accepting  land  certified  to  State  as  railroad  land  it  could  not  claim  that 
such  land  was  swamp;  McCormick  v.  Hayes,  159  U.  S.  348,  40  L.  Ed. 
176,  16  Sup.  Ct.  43,  reaffirming  rule;  Buena  Vista  Petroleum  Co.  v. 
Tulare  Oil  etc.  Co.,  67  Fed.  228,  and  Rood  v.  Wallace,  109  Iowa,  11,  79 
N.  W.  451,  both  holding  that  Land  Department's  decision  that  certain 
lands  are  within  grant  collaterally  conclusive;  Rogers  Locomotive  Works 
v.  American  Emigrant  Co.,  164  U.  S.  573,  41  L.  Ed,  558,  17  Sup.  Ct.  192, 
and  Horsky  v.  Moran,  21  Mont.  363,  53  Pac.  1070,  arguendo. 

Distinguished  in  People  v.  Warner,  116  Mich.  233,  74  N.  W.  708, 
omission  from,  of  swampy  island,  secretary's  list  of  certified  lands  is  not 
conclusive  of  its  exclusion  from  swamp-land  grant. 

Where  lands  are  not  listed  as  swamp,  grant  precludes  evidence  as  to 
character. 

Approved  in  Southern  Development  Co.  v.  Endcrsen,  200  Fed.  281, 
283,  holding  decision  of  Land  Department  as  to  quality  of  land  is  final; 
Moultierre  v.  Coco,  116  La.  850,  41  South.  114,  State  patent  to  land  as 
swamp  does  not  per  s6  prove  that  title  passed  to  State  under  swamp- 
land acts ;  Small  v.  Lutz,  41  Or.  577,  69  Pac.  826,  holding  grant  by  gov- 
ernment to  States,  under  Swamp-land  Act,  not  grant  in  praesenti,  and 
until  issuance  of  patent,  legal  title  remains  in  general  government;  Mc- 
Cormick v.  Hayes,  159  U.  S.  345,  40  L.  Ed.  175,  16  Sup.  Ct.  42,  holding 
]iarol  inadmissible  to  show  that  lands  granted  as  swamp  were  not 
swamp;  Rogers  Locomotive  Works  v.  American  Emigrant  Co.,  164  IT.  S. 
570,  41  L.  Ed.  557,  17  Sup.  Ct.  191,  State  taking  lands,  under  one  grant, 
cannot  pass  them  to  county  with  right  to  claim  under  another  act; 
Horsky  v.  Moran,  21  Mont.  366,  53  Pac.  1068,  one  not  in  privity  with 
government  cannot  attack  voidable  patent  collaterally. 

Distinguished  in  Garrard  v.  Silver  Peak  Mines,  94  Fed.  985,  36 
C.  C.  A.  603,  Nevada  acquired  no  rights  to  saline  lands  under  grant  of 
1880. 

State  cannot  issue  second  patent  without  suing  in  equity  to  annul  first. 
Cited  in  Michigan  v.  Jackson  etc.  R.  R.  Co.,  69  Fed.  119,  16  C.  C.  A* 
345,  arguendo. 
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Miscellaneous.  Cited  in  Payne  &  Butler  v.  Providenee  Oas  Co.,  31 
R.  I.  329,  Ann.  Gas.  1912B,  65,  77  Atl.  159,  upholding  right  of  State 
to  regulate  fisheries. 

149  U.  8.  96-117,  87  L.  Ed.  663,  13  Sup.  Ot.  824,  THOMAfl  ▼.  WE8TSBN 
GAB  CO. 

Car  rentals  preceding  recelYersbip  are  not  preferred  to  mortgage;  allter 
as  to  repairs  and  rental  during  receivership. 

Approved  in  Gregg  v.  Metropolitan  Trust  Co.,  197  U.  S.  187,  195,  196, 
49  L.  Ed.  719,  722,  25  Sup.  Ct.  415,  claim  for  ties  necessary  to  preserva- 
tion of  railroad  furnished  within  six  months  of  receivership  is  not  pre- 
ferred over  lien  of  mortgage  recorded  prior  to  making  of  tie  contract; 
Southern  Ry.  Co.  v.  Carnegie  Steel  Co.,  176  U.  S.  283,  284,  44  L.  Ed. 
470,  20  Sup.  Ct.  357,  and  Lackawanna  etc.  Co.  v.  Farmers'  Loan  etc.  Co., 
176  U.  S.  316,  44  L.  Ed.  484,  20  Sup.  Ct.  370,  both  holding  claims  for 
rails  used  in  reconstruction  of  road  not  current  debts  not  entitled  to 
preference  over  mortgages  in  distribution  of  receipts  of  railroad  in 
hands  of  receiver;  Chicago  etc.  R.  Co.  v.  United  States  &  Mexican  Trust 
Co.,  225  Fed.  945,  holding  traffic  balances  not  entitled  to  priority; 
Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  208  Fed.  171,  holding 
claims  for  operating  supplies  entitled  to  priority;  In  re  Ben  wood  Brew- 
ing Co.,  202  Fed.  329,  holding  receiver  cannot  incur  indebtedness  to  dis- 
placement of  prior  lienholders;  Central  Trust  Co.  v.  Colorado  Ry.  Light 
etc.  Co.,  200  Fed.  91,  holding  fact  that  work  was  completed  after 
appointment  of  receiver  did  not  entitle  it  to  priority;  Title  Insurance 
etc.  Co.  V.  Home  Telephone  Co.,  200  Fed.  267,  holding  president  of 
public  service  corporation  not  entitled  to  preference  in  regard  to  claim 
for  salary;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed. 
742,  117  C.  C.  A.  503,  discussing  what  claims  provable  against  receiver; 
City  Trust  Co.  v.  Sedalia  Light  etc.  Co.,  195  Fed.  848,  holding  surety 
on  supersedeas  bond  entitled  to  priority  over  bondholders;  Johnson  v. 
Norris,  190  Fed.  463,  111  C.  C.  A.  291,  holding  where  surplus  existed 
in  bankrupt's  estate,  creditors  entitled  to  interest;  Tredegar  Co.  v.  Sea- 
board Air  Line  Ry.  Co.,  183  Fed.  291,  105  C.  C.  A.  501,  holding  interest 
recoverable  on  claim  from  time  of  maturity  to  appointment  of  receiver; 
Gay  V.  Hudson  River  Electric  etc.  Co.,  182  Fed.  910,  911,  holding 
amount  paid  on  supersedeas  bond  not  entitled  to  priority;  Whelan  v. 
Enterprise  Transp.  Co.,  175  Fed.  213,  holding  traffic  balances  not  en- 
titled to  preference;  Bound  v.  South  Carolina  Ry.  Co.,  174  Fed.  730, 
holding  whether  judgment  of  State  court  bears  interest  against  receiver 
depends  on  law  of  State;  Edwards  v.  Bay  State  Gas  Co.,  172  Fed.  984, 
holding  interest  will  not  be  allowed  on  counsel  fees  beyond  thtft  received 
by  receiver;  Rodger  Ballast  Car  Co.  v.  Omaha  etc.  R.  Co.,  154  Fed.  634, 
83  C.  C.  A.  403,  holding  claims  for  purchase  price  of  ballast  cars  not 
preferential;  Fordyce  v.  Omaha  etc.  R.  R.  Co.,  145  Fed.  559,  where  sev- 
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end  railroads  operated  as  single  system,  charges  by  one  against  another 
for  locomotive  rentals  and  expense  of  joint  offices  are  not  preferred  to 
mortgage  given  by  company  charged;  Westinghoose  Air  Brake  Co.  v. 
Kansas  City  S.  Ry.  Co.,  137  Fed.  40,  71  C.  C.  A.  1,  one  whose  claim 
aecraed  more  than  seventeen  months  before  receivership,  which  was  ex- 
tended by  bondholders  for  eighteen  months  after  it  was  due,  is  not  pre- 
ferred over  bondholders;  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  227,  229, 
62  C.  C.  A.  657,  holding  where  receiver  apjwinted  in  suit  by  judgment 
creditors  to  which  mortgagees  are  not  parties  makes  permanent  improve- 
ments under  order  of  court,  cost  thereof  not  chargeable  against  income 
accruing  after  mortgagee  of  income  has  intervened  to  foreclose;  Louis- 
vUle  &  N.  R.  R.  Co.  v.  Memphis  Gaslight  Co.,  126  Fed.  100,  60  C.  C.  A. 
141,  holding  where,  after  recovery  of  judgment  for  coal  furnished  gas 
eompany  for  use  in  its  business  and  return  of  execution  nulla  bona, 
assets  sold  by  trustees  to  pay  mortgage  bondholders,  bill  filed  subse- 
quently alleging  diversion  of  earnings  to  pa3nnent  of  interest  on  bonds 
without  alleging  dates  does  not  give  priority  over  mortgage;  Southern 
Ry.  Co.  V.  Ensign  Mfg.  Co.,  117  Fed.  420,  422,  54  C.  C.  A.  591,  holding 
one  furnishing  car-wheels  under  contract  with  railroad,  knowing  they 
are  to  be  used  in  repairing  equipment  of  leased  road,  not  entitled  to 
preference  over  mortgages  which  do  not  include  leased  road;  Fidelity 
Ins.  etc.  Co.  v.  Norfolk  etc.  R.  R.  Co.,  114  Fed.  393,  holding  judgment 
against  railroad  after  property  placed  in  hands  of  receiver,  for  tort 
committed  prior  thereto,  not  entitled  to  priority  of  payment  over  mort- 
grage  from  receivership  earnings;  Niles  Tool  Works  Co.  v.  Louisville  etc. 
Ry.  Co.,  112  Fed.  563,  50  C.  C.  A.  390,  holding  claim  for  price  of  ma- 
chinery used  by  mortgagor  in  construction  of  shops  owned  by  another, 
under  contract  whereby  mortgagor  secured  their  use  by  lease,  not  pre- 
ferred to  mortgage  on  foreclosure  where  there  was  no  surplus  of  income 
from  receivership;  Gregg  v.  Mercantile  Trust  Co.,  109  Fed.  223,  48 
C.  C.  A.  318,  holding  claims  for  ties  used  to  replace  decayed  ones  pre- 
ferred in  foreclosure  proceedings  when  claims  accrued  within  six  months 
prior  to  receivership;  Rhode  Island  Locomotive  Works  v.  Continental 
Trust  Co.,  108  Fed.  8,  47  C.  C.  A.  147,  holding  claim  for  locomotives 
not  preferred  over  mortgage  where  not  shown  that  they  were  necessary 
to  maintain  road  as  going  concern,  but  simply  to  enlarge  capacity; 
Farmers'  Loan  &  Trust  Co.  v.  American  Waterworks  Co.,  107  Fed.  27, 
29,  30,  31,  holding  income  accruing  prior  to  appointment  of  receiver  may 
be  used  to  pay  for  engines  furnished  water  company  where  prior  re- 
ceiver had  applied  income  to  payment  of  interest  on  mortgage;  Lee  v. 
Pennsylvania  Traction  Co.,  105  Fed.  408,  409,  holding  claim  for  pur- 
chase price  of  rail-joints  and  track-bolts  furnished  within  six  months 
prior  to  receivership  preferred  to  mortgage;  Illinois  Trust  etc.  Bank  v. 
Doud,  105  Fed.  142,  147,  149,  52  L.  R.  A.  481,  44  C.  C.  A.  389,  holding 
loan  to  quasi-public  corporation  on  mortgage  of  its  income  of  money  to 
be  used  to  make  necessary  addition  to  its  plant  not  preferred  in  dis- 
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tribution  »of  income  to  claim  of  prior  mortgage  covering  all  property 
and  income  acquired  and  to  be  acquired;  First  Nat.  Bank  v,  Ewing,  103 
jFed.  183,  43  C.  C.  A.  150,  holding  where,  at  time  of  appointment  of 
-J  receiver,  railroad  partially  completed,  receiver's  certificates  issued  to 
raise  money  to  pay  for  its  completion  are  liens  superior  to  those  of 
prior  mortgages;  New  York  Security  etc.  Co.  v.  Louisville  etc.  R.  R. 
Co.,  102  Fed.  389,  holding  where  receivers  of  consolidated  railroads 
incur  preferential  indebtedness,  complainant  on  subsequent  foreclosure 
of  various  mortgages  cannot  have  preferential  debt  apportioned  among 
several  mortgage  interests  or  to  require  accounting  between  several  lines 
which  would  result  in  displacement  of  some  of  such  mortgages  in  favor 
of  its  own ;  Maryland  Steel  Co.  v.  Gettysburg  Electric  Ry.  Co.,  99  Fed. 
151, 152, 153,  holding  debts  created  by  railroad  in  rebuilding  power  house 
destroyed  by  fire  not  preferred  to  prior  mortgage  where  property  sold  on 
foreclosure;  Bank  of  Commerce  v.  Lawrence  County  Bank,  80  Ark.  199, 
117  Am.  St.  Rep.  85,  10  Ann.  Gas.  211,  96  S.  W.  750,  holding  one  ad- 
vancing loan  to  pay  laborers  is  not  subrogated  to  laborer's  priority;  Old 
Colony  Trust  Co.  v.  Medfield  etc.  Ry.  Co.,  215  Mass.  162,  160  N.  E.  487, 
holding  bondholders  of  railroad  entitled  to  priority  over  those  furnish- 
ing power;  Van  Frank  v.  Missouri  Pac.  Ry.  Co.,  89  Mo.  App.  470,  472, 
476,  holding  traffic  balances  accruing  within  year  prior  to  receivership 
prior  to  mortgages;  Security  Trust  Co.  v.  Gk»ble  R.  Co.,  44  Or.  374,  376, 
74  Pac.  921,  922,  services  rendered  railroad  within  ninety  days  of  re- 
ceivership  in  furtherance  of  logging  venture  in  which  railroad  engaged 
are  not  preferred  over  mortgage  lien ;  Bosworth  v.  Terminal  R.  R.  Assn., 
174  U.  S.  185,  19  Sup.  Ct.  626  (affirming  80  Fed.  971,  43  L.  Ed.  942.  26 
C.  C.  A.  279),  receiver  cannot  appeal  from  decree  awarding  preference 
to  claim  for  supplies ;  Freights  of  The  Kate,  63  Fed.  716,  hypothecation 
of  freights  to  secure  loan  for  running  expenses  constitutes  first  lien; 
Piatt  V.  Philadelphia  etc.  R.  R.  Co.,  84  Fed.  536,  2a  C.  C.  A.  488,  lessor 
is  entitled  to  compensation  for  use  of  cars  under  lease  prior  to  mort- 
gage debt;  Ruhlender  v.  Chesapeake  etc.  R.  R.  Co.,  91  Fed.  11,  33 
C.  C.  A.  299,  payment  of  current  operating  expenses  is  not  diversion  of 
income  as  against  general  creditors;  Cohen  v.  Gold  Creek  Min.  Co.,  95 
Fed.  583,  court,  by  appointing  receiver,  does  not  divest  prior  lienors  of 
their  liens;  International  Trust  Co.  v.  T.  B.  Townsend  Brick  etc.  Co., 
95  Fed.  860,  37  C.  C.  A.  396,  prior  claims  are  charges  on  corpus  only 
when  income  has  been  diverted;  Drennen  v.  Mercantile  Trust  etc.  Co., 
115  Ala.  629,  39  L.  R.  A.  633,  23  South  175  (see  dissenting  opinion  in 
115  Ala.  630,  39  L.  R.  A.  634,  23  South.  176),  rule  of  precedence  of  run- 
ning expenses  over  mortgages  applies  to  wages  in  case  of  private  cor- 
porations ;  Seibert  v.  Minneapolis  etc.  Ry.  Co.,  58  Minn.  57,  59  N.  W.  881, 
allowing  claim  for  rent,  etc.,  under  contract,  with  interest;  Farmers' 
Loan  etc.  Co.  v.  Fidelity  Ins.  etc.  Co.  (Tex.  Civ.  App.),  41  S.  W.  115, 
foreclosure  proceeds  are  not  chargeable  with  taxes  and  insurance  pre- 
miums paid  during  receivership. 
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Under  anthoiity  of  principal  case,  following  claims  have  been  allowed 
precedence  over  mortgage  debts :  Virginia  etc.  Coal  Co.  v.  Central  R.  R. 
etc.  Co.,  170  U.  S.  365,  370,  371,  42  L.  Ed.  1072,  1073,  1074,  18  Sup.  Ct. 
661,  663,  claims  for  eoal^  although  current  income  is  misappropriated; 
Finance  Co.  v.  Charleston  etc.  R.  R.  Co.,  62  Fed.  208,  10  C.  C.  A.  323, 
balance  due  carrier  out  of  corpus  income  used  in  running  expenses ;  Wood 
V.  New  York  etc.  R.  R.  Co.,  70  Fed.  743,  746,  material  supplied  prior  to 
receivership,  irrespective  of  diversion  of  income ;  New  England  R.  R.  Co. 
V.  Carnegie  Steel  Co.,  75  Fed.  59,  21  C.  C.  A.  219,  prior  operating  expenses, 
though  delayed  in  presentation ;  Southern  Ry.  Co.  v.  Carnegie  Steel  Co., 
76  Fed.  502,  22  C.  C.  A.  289,  prior  debts  for  current  expenses,  nine  months 
prior  to  receivership,  income  having  been  diverted ;  Savannah  etc.  Ry.  Co. 
V.  Jacksonville  etc.  Ry.  Co.,  79  Fed.  37,  24  C.  C.  A.  437,  rental  for  terminal  • 
facilities;  Central  Trust  Co.  v.  East  Tennessee  etc.  R.  R.  Co.,  80  Fed. 
628,  26  C.  C.  A.  30,  operating  debts  within  six  months,  but  not  advertis- 
ing expenses;  New  York  Guaranty  etc.  Co.  v.  Tacoma  Ry.  etc.  Co.,  83 
Fed.  367,  369,  27  C.  C.  A.  550,  cable  furnished  cable  road  two  years  be- 
fore receivership;  Mercantile  Trust  Co.  v.  Southern  Iron  Car  Line,  113 
Ala.  551,  21  South.  375,  claim  for  rental  and  repairs  under  contract  con- 
tinued by  receiver;  Green  v.  Coast  Line  R.  R.  Co.,  97  Ga.  22,  54  Am. 
St.  Rep.  384,  83  L.  B.  A.  809,  24  S.  E.  816,  claim  for  damages  from  rail 
road's  tort. 

Following  have  been  denied  precedence  over  mortgage  debts:  New 
York  etc.  R.  R.  Co.  v.  New  York  etc.  R.  R.  Co.,  58  Fed.  281,  accrued 
rentals  under  lease,  prior  to  receivership;  Bound  v.  South  Carolina  Ry. 
Co.,  58  Fed.  480,  7  C.  C.  A.  322,  claim  for  rails  sold  on  credit;  The 
Allianca,  65  Fed.  247,  248,  claim  for  running  expenses  of  vessel;  Cen- 
tral Trust  Co.  V.  Charlotte  etc.  R.  R.  Co.,  65  Fed.  269,  claim  of  coupon - 
holder  of  another  company,  whose  coupons  insolvent  company  had 
agreed  to  pay  as  rental  for  its  line;  Farmers'  Loan  etc.  Co.  v.  Detroit 
etc.  R.  R.  Co.,  71  Fed.  37,  and  St.  Louis  Trust  Co.  v.  Riley,  70  Fed.  36, 
30  L.  R.  A.  459,  claim  for  injuries;  Whiteley  v.  Central  Trust  Co.,  76 
Fed.  77,  34  L.  R.  A.  305,  22  C.  C.  A.  67,  claim  of  surety  on  company's 
supersedeas  bond  given  while  solvent;  Mather  Humane  Stock  etc.  Co.  v. 
Anderson,  76  Fed.  165,  22  C.  C.  A.  109,  claim  for  car  rental  prior  to  re- 
ceivership; Atlantic  Trust  Co.  v.  Woodbridge  etc.  Irr.  Co.,  79  Fed.  40, 
41,  and  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  93  Fed.  341,  claims 
for  labor  on  original  construction  of  irrigation  works;  Lackawanna  Iron 
etc.  Co.  V.  Farmers'  Loan  etc.  Co.,  79  Fed.  208,  209,  24  C.  C.  A.  487, 
claim  on  note  given  two  years  before  receivership  for  rails  to  replace 
those  worn  out;  Pullman's  Palace-Car  Co.  v.  American  Loan  etc.  Co., 
84  Fed.  23,  28  C.  C.  A.  263,  claim  for  car  rental;  Louisville  etc.  R.  R. 
v.  Central  Trust  Co.,  87  Fed.  504,  31  C.  C.  A.  89,  claim  for  track  rentals ; 
Continental  Trust  Co.  v.  Toledo  etc.  R.  Co.,  93  Fed.  532,  claim  for  loco- 
motives, where  vendor  took  company's  indorsed  note;  Central  Trust  Co. 
V.  Thurman,  94  Ga.  742,  20  S.  E.  143,  State  court's  receiver  is  not 
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chargeable  with  expenses  of  Federal  receiver  while  in  charge;  McCor- 
nack  V.  Salem  etc.  Ry.,  34  Or.  549,  56  Pac.  519,  for  sale  of  heater  to 
electric  company,  although  same  saved  its  price. 

Distinguished  in  Cars  well  v.  Farmers'  Loan  etc.  Co.,  74  Fed.  91,  20 
C.  C.  A.  282,  receiver  not  adopting  lease  is  liable  only  for  reasonable 
compensation  for  use  of  depot,  irrespective  of  contract  price;  dissent- 
ing opinion  in  Franklin  Trust  Co.  v.  New  Jersey,  181  Fed.  780,  104 
C.  C.  A.  629,  majority  holding  license  tax  will  not  be  given  priority. 

Claims  which  take  precedence  over  mortgages  of  railwa}^  and  like 
property.    Note,  54  Am.  St.  Rep.  420. 

Priority  of  claims  against  property  in   receiver's  hands  over  re- 
corded liens.    Note,  2  L.  B.  A.  (N.  S.)  1023,  1032,  1047. 

Interest  on  clainis  is  generally  not  allowable  after  property  passes  to 
recelyer. 

Approved  in  Fordyce  v.  Kansas  City  etc.  R.  R.  Co.,  145  Fed.  569, 
State  Trust  Co.  v.  Kansas  City  etc.  R.  Co.,  129  Fed.  459 ,  Van  Frank  v. 
Missouri  Pac.  Ry.  Co.,  89  Mo.  App.  480,  and  People  v.  American  etc. 
Trust  Co.,  172  N.  Y.  379,  65  N.  E.  201,  all  reaffirming  rule ;  Huff  v.  Bid- 
well,  218  Fed.  10,  133  C.  C.  A.  646,  and  Pennsylvania  Steel  Co.  v.  New 
York  City  Ry.  Co.,  216  Fed.  471,  132  C.  C.  A.  518,  both  holding  supply 
claims  entitled  to  interest  when  there  is  sufficient  money  in  fund; 
Solomons  v.  American  Bldg.  etc.  Assn.,  116  Fed.  677,  refusing  interest 
where  no  attempt  made  to  enforce  preferred  lien;  Hutchinson  v.  Otis, 
116  Fed.  944,  53  C.  C.  A.  419,  holding  where  creditor  of  bankrupt  en- 
titled to  lien,  through  oversight  waived  lien  and  allowed  fund  to  be  paid 
to  trustee,  and  thereafter  asserted  lien  in  Bankruptcy  Court,  he  is  not 
entitled  to  interest;  First  Nat.  Bank  v.  E wing,  103  Fed.  190,  43  C.  C.  A. 
150,  holding  taxes  accruing  against  property  of  insolvent  railroad  con- 
stitute preferred  claim  to  be  paid  in  full,  including  interest,  penalties 
and  costs,  before  any  other  claims,  except  judicial  costs;  Malcomson  v. 
Wappoo  Mills,  99  Fed.  635,  holding  receiver  of  insolvent  corporation, 
who  has  properly  withheld  payment  of  dividend  to  creditor  until  he 
could  obtain  instructions  from  court,  not  personally  liable  for  interest 
thereon;  Lippitt  v.  Thames  Loan  etc.  Co.,  88  Conn.  206,  90  Atl.  376, 
holding  interest  not  allowable  on  claims  arising  after  insolvency  ordered ; 
Blair  v.  Clayton  Enterprise  Co.,  9  Del.  Ch.  98,  77  Atl.  741,  and  -Qaston 
&  Ayres  v.  J.  I.  Campbell  Co.,  104  Tex.  585,  141  S.  W.  515,  both  holding 
interest  on  note  allowable  to  date  of  receivership  proceedings;  Gillett  v. 
Chicago  Title  etc.  Co.,  230  111.  415,  82  N.  E.  906,  holding  interest  on  cor- 
porate bonds  ceases  pending  dissolution;  Attorney  General  v.  Supremo 
Council  A.  L.  H.,  206  Mass.  137,  92  N.  E.  135,  holding  interest  not  allow- 
able against  debtor  pending  insolvency  proceedings;  St.  Louis  I'^nion 
Trust  Co.  V.  Texas  etc.  Ry.  Co.,  59  Tex.  Civ.  165,  126  S.  W.  300,  hold- 
ing receiver's  certificates  not  entitled  to  priority;  Jones  v.  United  States 
etc.  Trust  Co.,  47  Tex.  Civ.  433,  435,  105  S.  W.  329,  331,  holding  no  in- 
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terest  allowable  on  order  allowing  receiver  compensation;  Grand  Trunk 
Ry.  Co.  V.  Central  Vermont  R.  Co.,  90  Fed.  163,  and  Grand  Trunk  Ry. 
Co.  V.  Central  Vermont  R.  Co.,  91  Fed.  570,  interest  is  not  allowable  on 
elaims  stayed  by  order  of  court  pending  receivership. 

Distinguished  in  American  Iron  etc.  Mfg.  Co.  v.  Seaboard  Air  Line 
Ry.  Co.,  233  U.  S.  267,  58  L.  Ed.  964,  34  Sup.  Ct.  502,  allowing  interest 
on  claims  for  supplies;  Walter  v.  Peninsula  Cut  Stone  Co.,  9  Del.  Ch. 
378,  82  Atl.  962,  holding  interest  allowable  to  time  receiver  ordered  to 
make  payment;  First  Nat.  Bank  v.  J.  I.  Campbell  Co.,  52  Tex.  Civ.  451, 
114  S.  W.  889,  holding  interest  on  note  is  part  of  principal  debt;  Nashua 
etc.  R.  Corp.  v..  Boston  etc.  R.  Corp.,  61  Fed.  250,  9  C.  C.  A.  468,  when 
equities  of  contract  have  been  settled,  interest  is  allowable  on  accounts 
from  filing  of  bill;  Richmond  etc.  Constr.  Co.  v.  Richmond  etc.  R.  R. 
Co.,  68  Fed.  115,  116,  84  L.  R.  A.  631,  682,  15  C.  C.  A.  289,  allowing 
interest  where  contract  called  therefor;  Sparks  v.  Lowndes  Co.,  98  Ga. 
286,  25  S.  E.  427,  as  to  interest  on  unpaid  taxes. 

Inter\'ention  in  Federal  courts.    Note,  Ann.  Gas.  1913D,  1041. 

149  IT.  8.  117-121,  37  L.  Ed.  671,  13  Sup.  Ot.  796,  D0B80N  V.  OTJBLET. 

Patents  Nog.  203,604  and  249,321  for  banjos  diow  novelty,  but  are  not 
infringed  by  No.  263,S49. 

Approved  in  Stirrat  v.  Excelfeior  Mfg.  Co.,  61  Fed.  985,  10  C.  C.  A. 
216,  Stirrat  patent  No.  357,874,  for  water-heaters  for  stoves,  must  be 
strictly  limited  to  construction  described. 

149  X|:  S.  122-143,  37  L.  Ed.  673,  13  Sup.  Ct.  803,  CAIBO  ▼.  ZANE. 

Municipality's  wrongful  act  in  returning  stock  received  for  bonds  cannot 
affect  bona  fide  holders'  rigbts. 

Approved  in  Town  of  Aurora  v.  Gates,  208  Fed.  108,  L.  R.  A.  1916A, 
910,  125  C.  C.  A.  329,  holding  innocent  purchasers  entitled  to  rely  on  re* 
citals  in  bonds;  Piatt  v.  Hitchcock  County,  139  Fed.  933,  71  C.  C.  A.  649, 
recitals  of  municipal  officers  that  bonds  issued  pursuant  to  law  author- 
izing issuance  precludes  inquiry,  as  against  bona  fide  purchaser  as  to 
whether  conditions  precedent  performed ;  Hayden  v.  Town  of  Aurora,  57 
Colo.  400,  142  Pac.  187,  holding  recital  in  ordinance  book  conclusive  on 
question  whether  issue  of  bonds  received  proper  notice ;  dissenting  opin- 
ion in  Chauncey  v.  Dyke  Bros.,  119  Fed.  15,  55  C.  C.  A.  579,  majority 
holding,  under  Arkansas  mechanic 's  lien  law  of  1895,  mortsrage  executed 
to  raise  money  for  improvements,  portion  of  which  only  went  to  pay  for 
labor  or  materials,  balance  turned  over  to  mortgagor,  not  prior  as  to  bal- 
ance to  liens  of  laborers  or  materialmen ;  Evansville  v.  Dennett,  161  U.  S. 
443,  40  L.  Ed.  763, 16  Sup.  Ct.  616,  bond  recitals  estop  municipality  from 
showing  nonissuance  to  railroad  as  per  act;  National  Life  Ins.  Co.  v. 
Board  of  Education,  62  Fed.  784,  10  C.  C.  A.  637,  and  Huron  v.  Second 
Ward  Sav.  Bank,  86  Fed.  277,  30  C.  C.  A.  38  (affirmine:  80  Fed.  662), 
XVT— 31 
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diversion  of  proceeds  of  bonds  from  lawful  purpose  is  no  defense  to 
action  thereon;  South  St.  Paul  v.  Lamprecht  Bros.  Co.,  88  Fed.  453,  31 
C.  C.  A.  585,  recitals  in  bonds  estop  municipality  from  proving  non- 
authorization  by  act ;  Board  of  Commrs.  of  Meade  County  v.  Aetna  Life 
Ins.  Co.,  90  Fed.  224,  32  C.  C.  A.  600,  municipality  is  estopped  by  bond 
recitals  from  alleging  illegality  of  debt  for  which  issued;  D'Esterre  v. 
Brooklyn,  90  Fed.  589,  registration  of  municipal  bonds  does  not  destroy 
negotiability;  Citizens'  Sav.  Assn.  v.  Perry  Co.,  156  U.  S.  713,  39  L.  Ed. 
594,  15  Sup.  Ct.  555,  arguendo. 

Distinguished  in  Prickett  v.  Marceline,  65  Fed.  476,  bonds  increasing 
city's  indebtedness  beyond  constitutional  limit  are  void. . 

Municipal  bonds  in  the  hands  of  bona  fide  holdci*s.    Note,  51  Am. 
St.  Bep.  824,  855. 

Oertillcate  of  registry  is  not  conclusive  of  issue  in  compliance  witn 
terms  of  subscription. 

Approved  in  Board  of  Commi-s.  of  Stanly  Co.  v.  Coler,  190  U.  S.  450, 
47  L.  Ed.  1134,  23  Sup.  Ct.  816,  holding  recitals  in  county  bonds  that 
they  were  issued  under  authority  of  N.  C.  Code,  §§  1996-1999,  to  pay 
railroad  stock  subscription  entitle  purchaser  to  assume  that  cons  time- 
tion  of  road  and  interest  of  county  were  such  as  were  required  to  exist 
by  section  1996  (affirming  113  Fed.  723,  51  C.  C.  A.  379),  holding  county 
issuing  negotiable  railroad  aid  bonds  in  exchange  for  railroad  stock  is 
estopped  by  recitals  that  they  were  issued  by  authority  of  statute  to 
deny  necessity  of  subscription  to  aid  road ;  Citizens'  Sav.  Assn.  v.  Pcrr>' 
Co.,  156  U.  S.  704,  39  L.  Ed.  591,  15  Sup.  Ct.  551,  in  absence  of  recitals, 
county  may  show  noncompliance  with  statutory  requirements;  D'Esterre 
v.  Brooklyn,  90  Fed.  591,  reaffirming  nile;  Independent  School  Dist.  v. 
Dew,  111  Fed.  10,  65  L.  E.  A.  364,  49  C.  C.  A.  198,  holding  recital  in 
refunding  bonds  that  they  were  issued,  under  Iowa  Laws  1880,  c.  51, 
estop  municipality  from  denying  that  they  were  issued  to  fund  valid 
debt;  Clapp  v.  Otoe  County,  104  Fed.  481,  45  C.  C.  A.  579,  hold- 
ing county  commissioners  om])owcrcd  to  divide  county  into  precincts 
which  defines  boundaries  of  precinct,  but  fails  to  make  them  correspond 
with  wards  of  city  located  upon  portion  thereof,  and  upon  favorable 
\ote  of  electors  issues  bonds  and  recites  therein  compliance  with  law, 
estopped  to  deny  that  precincts  legally  established;  Hughes  County  v. 
Livingston,  104  Fed.  315,  43  C.  C.  A.  541,  holding  certificate  of  county 
commissioners  that  refunding  bonds  have  been  issued  in  compliance  with 
statute  authorizing  their  issuance  estops  county  from  denying  existence 
of  fundable  debt;  Peck  v.  Hempstead,  27  Tex.  Civ.  87,  65  S.  W.  657, 
holding  where  negotiable  city  bonds  issued  by  mayor  and  city  secretary, 
having  printed  on  backs  thereof  what  purported  to  be  order  of  council 
authorizing  issuance,  but  no  such  order  ever  issued,  city  not  estopped  to 
deny  validity  as  against  bona  fide  purchaser,  though  city  appropriated 
proceeds. 
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Distinguislied  in  Huron  v.  Second  Ward  Sav.  Bank,  86  Fed.  279,  30 
C.  C.  A.  38,  on  facts. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.     Note, 
L.  B.  A.  1915A,  971. 

Registry  of  bonds  is  evidence  of  facts  on  which  alone  they  may  be  reg- 
istered. 

Approved  in  D'Esterre  v.  Brooklyn,  90  Fed.  592,  purchaser  may  infer 
fact  of  registration  from  certificate  on  bond. 

Coupons  payable  in  New  Tork  draw  interest  under  its  laws. 
Approved  in  Columbus,  S.  &  H.  R.  R.  Co.  Appeals,  109  Fed.  194,  48 
C.  C.  A.  275,  holding,  under  New  York  statute,  interest  coupons  of  rail- 
road bonds  do  not  bear  interest  where  they  have  not  been  detached; 
Board  of  Commrs.  of  Ouray  County  v.  Geer,  108  Fed.  482,  47  C.  C.  A. 
450,  holding  interest  coupons  from  municipal  bonds  bear  interest  under 
Mill's  Ann.  Stats.  Colo.,  §  2552. 

149  U.  8.  144-157,  37  L.  Ed.  681,  13  Sup.  Ot.  817,  THE  8EBVIA. 

Usage  of  vessels  in  getting  on  course  at  sea  may  be  relied  upon  by 
others. 

Appi-ovcd  iu  The  A.  G.  Brower,  201  Fed.  590,  holding  colliding 
steamer  liable  for  failure  to  maintain  proper  course;  The  Atkins 
Hughes,  199  Fed.  943,  holding  tug  liable  for  injuries  to  tow  resulting 
fi-om  maintaining  too  close  a  course  to  ships  going  astern;  Lake  Erie 
Transp.  Co.  v.  Gilchiist  Transp.  Co.,  142  Fed.  95,  97,  73  G,  C.  A.  313, 
applying  rule  to  collision  on  Lake  Erie  caused  by  violation  of  passing 
agreement;  The  Admiral  Schley,  131  Fed.  439,  65  C.  C.  A.  417,  deter- 
mining fault  for  collision  in  fog  between  steamer  maneuvering  with  tows 
about  harbor  entrance  and  out-going  vessel ;  The  Phillip  Minch,  128  Fed. 
583,  63  C.  C.  A.  14,  applying  rule  to  collision  between  one  of  two  barges 
ill  tow  of  steamer  while  passing  berth  of  steamer  coming  out;  The  New- 
port News,  105  Fed.  394,  44  C.  C.  A.  541,  holding  collision  be- 
tween ferry-boat  running  between  Washington  and  Alexandria,  and 
steamer  coming  up  river  in  fog,-  due  to  fault  of  ferry-boat  in  keeping  to 
left  of  channel  and  in  changing  course  to  port  after  hearing  steamer's 
signal;  The  Victory,  168  U.  S.  426,  42  L.  Ed.  529,  18  Sup.  Ct.  156,  vessel 
may  presume  another  will  keep  her  course. 

Bole  24,  as  to  "special  circumstances,"  applies  to  vessel  backing  from 
Blip. 

Approved  in  The  Transfer  No.  19,  194  Fed.  78,  114  C.  C.  A.  155,  hold- 
ing collided  steamer  jointly  at  fault  for  failing  to  reverse  when  collision 
seemed  imminent;  The  John  Englis,  176  Fed.  724,  100  C.  C.  A.  579, 
holding  both  vessels  liable  for  collision  where  proper  lookout  not  main- 
tained. 
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149  U.  8.  157-164,  87  L.  Ed.  68d^  13  Sop.  Ot.  822,  NOBTHEBN  PAC.  B.  R. 
CO.  ▼.  WHAI.EN. 

Iiijiinction  will  iBsne  in  private  action  only  whiax  pJalntlfTs  property  spe- 
cially injured. 

Approved  in  Sailors'  Union  v.  Hammond  Lbr.  Co.,  156  Fed.  453,  85 
C.  0.  A.  16,.  holding  members  of  labor  unions  may  be  enjoined  from 
committing  deeds  of  violence  during  strike;  Gus  Blass  Dry  Groods  Co. 
V.  Reinman,  102  Ark.  295,  143  S.  W.*  1091,  enjoining  conducting  of 
livery-stable. 

Statute  allowing  damages  for  sale  to  employees  must  be  strictly  con- 
stmed. 

Approved  in  In  re  Swan,  150  U.  S.  649,  87  L.  Ed.  1210,  14  Sup.  Ct. 
228,  South  Carolina  Dispensary  Act  must  not  be  construed  as  if  dealing 
with  liquors  as  poisons;  Wilkeson  Coal  etc.  Co.  v.  Driver,  9  Wash.  185, 
37  Pac.  309,  allegation  of  purpose  to  set  up  saloon  will  not  support 
injunction. 

149  U.  S.  164-191,  87  L.  Ed.  689,  13  Sup.  Ct.  786,  IN  KB  TTLEB. 

Habeas  corpus  issues  only  where  jurisdiction  is  lacking;  it  cannot  per- 
form ofAce  of  appeal. 

Approved  in  Frank  v.  Mangum,  237  U.  S.  329,  69  L.  Ed.  981,  35  Sup. 
Ct.  582,  holding  on  habeas  corpus,  court  will  not  go  iijto  question  of 
due  process  of  law ;  Cooley  v.  Morgan,  221  Fed.  253,  136  C.  C.  A.  210, 
holding  Court  of  Appeals  for  Seventh  Circuit  could  not  review  decision 
of  court  of  Eighth  Circuit;  Ex  parte  Lair,  177  Fed.  796,  holding  habeas 
corpus  proper  remedy  where  conviction  void;  Ex  parte  Moran,  144  Fed. 
601,  75  C.  C.  A.  396,  upholding  jurisdiction  of  Circuit  Court  of  Appeals 
to  issue  habeas  corpus  to  inquire  into  power  of  Oklahoma  court  to  im- 
prison one  convicted  of  capital  crime;  In  re  Burkell,  2  Alaska,  110, 
denying  habeas  corpus  when  justice  of  peace  convicted  one  of  larceny 
and  added  hard  labor  to  imprisonment;  Martin  v.  District  Court,  37 
Colo.  115,  119  Am.  St.  Rep.  262,  86  Pac.  84,  habeas  corpus  does  not  lie 
to  review  judgment  sentencing  prisoner  under  an  indeterminate  sentence 
statute  for  crime  committed  before  such  statute  took  effect;  Ex  parte 
Harris,  8  Okl.  Cr.  402,  128  Pac.  158,  holding  court  cannot  impose  sen- 
tence for  larceny  when  jury  finds  defendant  guilty  of  receiving  stolen 
property;  Ex  parte  Justus,  3  Okl.  Cr.  116,  25  L.  R.  A,  (N.  S.)  483,  104 
Pac.  935,  allowing  habeas  corpus  where  judgment  of  court  void;  In  re 
Swan,  150  U.  S.  648,  652,  37  L.  Ed.  1209,  1211,  14  Sup.  Ct.  228,  229, 
prisoner  cannot  be  discharged  until  valid  portion  of  sentence  has  been 
served,  sentence  being  partly  invalid;  In  re  Chapman,  156  U.  S.  215,  89 
L.  Ed.  402,  15  Sup.  Ct.  332,  refusing  to  interfere  before  final  determina- 
tion of  trial  court;  In  re  Lennon,  166  U.  S.  552,  41  L.  Ed.  1112,  17  Sup. 
Ct.  659  (affirming  64  Fed.  321,  12  C.  C.  A.  134),  In  re  Grice,  79  Fed. 
635,  and  Price  v.  McCarty,  89  Fed.  85,  32  C.  C.  A.  162,  all  holding 
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habeas  eorpns  cannot  be  substituted  for  writ  of  error  for  examination 
of  irregularities;  In  re  Hirsch,  87  Fed.  1005,  31  C.  C.  A.  360,  where 
commitment  was  for  contempt  in  disobeying  subpoena  duces  tecum; 
In  re  Anderson,  94  Fed.  492,  Federal  courts  will  generally  refuse  release 
on  habeas  corpus  before  trial  in  State  court;  Ex  parte  Whitmore,  9 
Utah,  444,  35  Pac.  525,  lower  court's  jurisdiction  in  proceeding  for  con- 
tempt is  final ;  dissenting  opinion  in  Chemgas  v.  Tynan,  51  Colo.  39,  116 
Pae.  1047,  majority  holding  indictment  need  not  end  with  phrase 
"against  peace  and  dignity  of  United  States." 

Distinguished  in  Ex  parte  Buskirk,  72  Fed.  22,  18  C.  C.  A.  410,  dis- 
charging prisoner  held  under  void  judgment  for  contempt. 

Diverse  citizenship  is  unnecessary  in  ancillary  proceedings  where  Ju- 
ilBdiction  over  subject  exists. 

Approved  in  Blair  v.  Chicago,  201  U.  S.  450,  50  L.  Ed.  822,  26  Sup.  Ct. 
427,  Federal  street  railway  receiver  may  maintain  ancillary  suit  to  re- 
move cloud  from  title  by  claim  of  city  that  franchises  would  expire  on 
certain  date;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  120,  121,  108 
C.  C.  A.  226,  holding  statutory  remedies  in  State  court  will  not  oust  Fed- 
eral court  of  equitable  jurisdiction;  Western  R.  of  Alabama  v.  Railroad 
Commission,  171  Fed.  701,  holding  Federal  court  may  enjoin  statute 
alleged  to  be  in  violation  of  Federal  Constitution;  Brun  v.  Mann,  151 
Fed.  158,  12  L.  E.  A.  (N.  S.)  154,  80  C.  C.  A.  513,  holding  Federal  court 
could  order  sale  of  land  belonging  to  estate ;  Miller  &  Lux  v.  Rickey,  146 
Fed.  584,  cross-bills  between  defendants  in  Federal  suit  of  which  court 
has  jurisdiction,  because  of  diversity  of  citizenship  between  complain- 
ant and  defendants  are  within  jurisdiction  irrespective  of  citizenship; 
Craig  V.  Dorr,  145  Fed.  311,  76  C.  C.  A.  559,  upholding  Federal  juris- 
diction over  cross-bill  by  defendant  grantee  and  codefendant  grantor 
in  suit  to  set  aside  deeds,  to  recover  purchase  money  paid  for  land; 
Hampton  Roads  Ry.  etc.  Co.  v.  Newport  News  etc.  Electric  Co.,  131 
Fed.  536,  Federal  court  operating  railroad  through  receiver,  has  juris- 
diction of  suit  by  receiver  to  restrain  maintenance  of  gates  across  high- 
way by  competing  road,  irrespective  of  citizenship;  Bottom  v.  National 
R.  Bldg.  etc.  Loan  Assn.,  123  Fed.  745,  holding  Federal  court,  which  has 
appointed  receiver  for  insolvent  building  and  loan  association,  has  juris- 
diction of  suit  by  him  to  collect  from  borrowing  member  and  to  fore- 
close loan,  regardless  of  citizenship  of  defendant  or  situation  of  mort- 
gaged property;  McKechney  v.  Weir,  118  Fed.  809,  55  C.  C.  A,  417, 
applying  rule  in  suit  for  accounting  and  for  appointment  of  receiver  of 
partnership  property;  White  v.  Ewing,  159  U.  S.  39,  40  L.  Ed.  68,  15 
Sup.  Ct.  1019,  receiver's  suit  against  insolvent  corporation's  debtors,  as 
ancillary  to  creditor's  suit  against  corporation;  Compton  v.  Jesup,  68 
Fed.  279,  15  C.  C.  A.  397,  mortgage  foreclosure,  as  ancillary  to  receiver- 
ship, under  different  foreclosure;  Park  v.  New  York  etc.  R.  R.  Co.,  70 
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Fed.  643,  Federal  court  does  not  lose  jurisdiction  by  reason  of  citizen- 
ship of  interveners. 

Objection  of  adequacy  of  legal  remedy  cannot  be  raised  on  habeas  cor- 
pus. 

Cited  in  In  re  Lennon,  150  U.  S.  400,  37  L.  Ed.  1128,  14  Sup.  Ct.  126, 
arguendo. 

Receiver's  possession  is  tliat  of  court,  and  interference  therewith  is 
contempt. 

Approved  in  Blair  v.  Brailey,  221  Fed.  4,  136  C.  C.  A.  524,  holding 
receiver  may  refuse  to  surrender  property  to  trustee  in  bankruptcy; 
Fidelity  Title  etc.  Co.  v.  Kansas  Natural  Gas  Co.,  219  Fed.  616,  discuss- 
ing power  of  receiver  to  make  improvements;  In  re  Dialogue,  215  Fed. 
464,  punishing  owner  of  property  for  seizing  same  from  receiver;  Coy 
V.  Title  Guarantee  etc.  Co.,  212  Fed.  522,  523,  holding  application  must 
be  made  to  court  for  collection  of  taxes;  Slade  v.  Massachusetts  Coal 
etc.  Co.,  188  Fed.  371,  holding  mortgagee  of  property  in  hands  of  re- 
ceiver  must   obtain   permission   from   court  to   foreclosure;   Waters    v. 
Shinn,  178  Fed.  354,  holding  ejectment  could  not  be  maintained  against 
tenant  of  receiver;  Love  v.  Louisville  etc.  R.  Co.,  178  Fed.  509,  refusing 
to  allow  action  to  foreclose  liens  on  property  in  hands  of  receiver; 
In  re  Hudson  River  Elec.  Power  Co.,  173  Fed.  945,  holding  receiver  of 
corporation  may  contest  bankruptcy  proceedings;  Grosscup  v.  German 
Sav.  etc.  Society,  162  Fed.  951,  holding  mortgaged  property  in  hands  of 
receiver  cannot  be  sold  under  execution  issued  out  of  another  court; 
Carling  v.  Seymour  Lumber  Co.,  113  Fed.  491,  51  O.  C.  A.  1,  holding 
where  bankruptcy  trustee  is  entitled  to  assets  of  bankrupt  which  are  in 
possession  of  State  receiver,  trustee  should  first  make  application  to 
State  court  for  order  for  possession  of  such  assets ;  In  re  Reese,  107  Fed. 
947,  47  C.  C.  A.  87,  holding  one  not  party  nor  bound  by  injunctional  order 
not  gruilty  of  contempt  on  ground  that  he  was  party  bound  by  the  order 
and  that  he  was  otherwise  guilty  in  interfering  with  its  enforcement; 
Bibber-White  Co.  v.  White  River  Valley  etc.  R.  R.  Co.,  107  Fed.  177,  hold- 
ing relief  from  interference  with  assets  belonging  to  receiver  appointed 
by  Circuit  Court  may  be  obtained  by  petition  instead  of  by  bill,  whether 
they  have  been  in  receiver's  possession  or  not;   Montgomery  v.  City 
Council  of  Charleston,  99  Fed.  829,  40  C.  C.  A.  108,  holding  one  who 
voluntarily  pays  a  tax  to  city,  for  which  neither  he  nor  his  property  is 
liable,  is  not  entitled  to  be  subrogated  in  equity  to  rights  of  city  as 
against  property  or  its  owner;  Connor  v.  Alligator  Lumber  Co.,  98  Fed. 
158,  upholding  Federal  jurisdiction,  regardless  of  citizenship,  over  suit 
by  its   receiver  to  quiet  title;   Buchanan   v.   Hicks,   98   Ark.   375,    34 
L.  R.  A.  (N.  S.)  1200,  136  S.  W.  179,  holding  payments  made  to  anyone 
but  receiver  were  ineffectual ;  Harmon  v.  Best,  174  Ind.  333,  91  N.  E.  22, 
holding  suit  cannot  be  maintained  against  receiver  without  leave   of 
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court ;  Walters-Pierce  Oil  Co  v.  State,  47  Tex.  Civ.  168,  103  S.  W.  839, 
holding  receiver  appointed  by  State  may  appear  in  Federal  court  to 
defend  suit;  Colbum  v.  Yantis,  176  Mo.  684,  76  S.  W.  656,  holding  if 
property  is  in  hands  of  receiver  when  judgment  is  reversed,  and  it  is 
shown  that  there  was  an  existing  mortgage  and  that  neither  receiver 
nor  purchaser  on  foreclosure  is  party  to  suit,  prevailing  party  on  appeal 
is  entitled  to  possession  as  against  such  purchaser  or  receiver;  Parr  v. 
Blue  Ridge  Coal  Co.,  72  W.  Va.  180,  77  S.  E.  897,  refusing  to  allow  for- 
feiture of  lease  of  property  in  hands  of  receiver;  Ledoux  v.  La  Bee,  83 
Fed.  763,  and  Virginia  etc.  Iron  Co.  v.  Bristol  Land  Co.,  88  Fed.  139, 
both  following  rule;  Porter  v.  Sabin,  149  U.  S.  480,  87  L.  Ed.  818,  13 
Sup.   Ct.  1011,  stockholders  cannot  sue  corporation  officers  in  Federal 
court  for  misappropriation  during  receivership  under  State  court ;  In  re 
Chetwood,  166  U.  S.  467,  41  L.  Ed.  787,  17  Sup.  Ct.  390,  holding  Federal 
court  cannot  disturb  possession  of  State  court  of  concurrent  jurisdic- 
tion ;  Central  Trust  Co.  v.  East  Tennessee  etc.  Ry.  Co.,  69  Fed.  628,  en- 
joining garnishment  proceedings  against  receiver;  Comer  v.  Felton,  61 
Fed.  737,  10  C.  C.  A.  28,  suit  instituted  against  receiver  in  court  of  law, 
Tvithout  permission  of  appointing  court,  is  contempt;  In  re  Acker,  66 
Fed.  295,  contempt,  by  interfering  with  receiver's  possession  may   be 
committed  by  stranger;  Hayes  v.  Columbus  etc.  Ry.  Co.,  67, Fed.  631, 
refusing  permission  to  file  State  suit  for  condemnation  of  abandoned 
roadbed  of  railroad  in  receiver's  hands ;  Stateler  v.  California  Nat.  Bank, 
77  Fed.  52,  party  applying  to  State  court  held  in  contempt,  property 
being  in  possession  of  Federal  court ;  In  re  Foley,  80  Fed.  951,  Federal 
courts  will  not  interfere,  by  removal,  with  State  court's  custody  of  de- 
cedent's estate;  Southern  Loan  etc.  Co.  v.  Benbow,  96  Fed.  519,  Federal 
bankruptcy  court  will  not  interfere  with  State  court's  prior  possession 
of  insolvent's  property;  Bennett  v.  Northern  Pac.  R.  R.  Co.,  17  Wash. 
639,  542,  50  Pac.  498,  suit  to  quiet  title,  involving  no  act  of  receiver, 
cannot  be  maintained  against   receiver  without   leave  of  court;   Sno- 
homish Co.  V.  Puget  Sound  Nat.  Bank,  81  Fed.  620,  arguendo. 

Distinguished  in  The  Willamette  Valley,  62  Fed.  306,  vessel  in  hands 
of  State  receiver  is  not  exempt  from  Federal  seizure  for  maritime  liens 
arising  in  another  State ;  Minot  v.  Mastin,  96  Fed.  738,  37  C,  C.  A.  234, 
filing  of  petition,  disclosing  clear  right  to  property  as  against  parties  to 
suit  wherein  receiver  was  appointed,  requires  no  leave  of  court ;  Lamkin 
V.  Baldwin  etc.  Mfg.  Co.,  72  Conn.  63,  44  L.  R.  A.  789,  43  Atl.  596, 
arguendo;  Bloxham  v.  Consumers  etc.  R.  R.  Co.,  36  Fla.  648,  51  Am. 
St.  Rep.  53,  29  L.  E.  A.  611,  18  South.  448,  collection  of  taxes  will  not 
be  enjoined  where  lien  attached  prior  to  receivership. 

Property  in  bandiv  of  receiver  cannot  be  seized  for  taxes. 
Approved  in  Dayton  v.  Stanard,  241  U.  S.  689,  60  L.  Ed.  1192,  36 
Sop.  Ct.  696,  applying  rule  to  property  in  hands  of  bankruptcy  court; 
Cov  V.  Title  Guarantee  etc.  Co.,  220  Fed.  93,  L.  B.  A.  1915F,  211,  135 


/ 


149  U.  S.  164-lfll        NOTES  ON  U.  S.  REPORTS.  488 

C.  C.  A.  658,  holding  claim  for  taxes  entitled  to  priority;  Midland  Guar- 
anty etc.  Co.  V.  Douglas  County,  217  Fed.  362,  133  C.  C.  A.  274,  holding 
county  should  appear  in  receivership  proceedings  and  ask  order  for  pay- 
ment of  taxes;  In  re  Eppstein,  156  Fed.  43,  17  L.  R.  A.  (N.  S.)  466,  84 
C.  C.  A.  208,  holding  tax  lien  cannot  be  converted  into  good  title  pend- 
ing bankruptcy;  Western  New  York  etc.  R.  Co.  v.  Penn  Ref.  Co.,  137 
Fed.  360,  70  C.  C.  A.  23,  receiver,  as  such,  should  not  be  joined  with 
other  railroads  constituting  through  route  and  against  which  judgment 
would  constitute  personal  liability;  Johnson  v.  Southern  Bldg.  &  L. 
Assn.,  132  Fed.  542,  tax  deed  executed  after  property  passes  into  hands 
of  receiver  for  mortgagee  is  void  and  does  not  cut  off  receiver's  right  of 
redemption;  Campau  v.  Detroit  Driving  Club,  130  Mich.  424,  90  N.  W. 
51,  holding  sale  of  property  on  execution  without  leave  of  court,  while 
property  is  in  possession  of  receiver,  is  contempt  of  court  and  void ;  Gray 
V.  LfOgan  County,  7  Okl.  325,  54  Pac.  487,  penalties  for  nonpayment  of 
taxes  run  while  property  of  national  bank  is  in  hands  of  receiver;  Taylor 
V.  Sutherlin-Meade  Tobacco  Co.,  107  Va.  797,  60  S.  E.  136,  holding  taxes 
should  be  paid  before  distributing  funds ;  Oakes  v.  Myers,  68  Fed.  808, 
Burleigh  v.  Chehalis  Co.,  75  Fed.  873,  Ledoux  v.  La  Bee,  83  Fed.  764, 
and  Virginia  etc.  Iron  Co.  v.  Bristol  Land  Co.,  88  Fed.  138,  all  reaffirm- 
ing rule;  Northern  Pac.  R.  R.  Co.  v.  Galvin,  85  Fed.  811,  but  holding- 
court  should  order  receiver  to  pay  taxes ;  Cleveland  v.  McCravy,  46  S.  C. 
261,  24  S.  E.  178,  property  in  receiver's  charge  cannot  be  levied  on  under 
tax  execution ;  The  Willamette  Valley,  62  Fed.  297,  arguendo. 

Distinguished  in  Wyman  v.  Baker,  83  Minn.  431,  86  N.  W.  434,  hold- 
ing where  owner  of  realty  has  made  assignment  for  benefit  of  creditors, 
it  is  not  necessary  that  purchaser  thereof  at  tax  sale  give  notice  to 
assignee  of  court  of  expiration  of  period  of  redemption;  Malcomson  v. 
Wappoo  Mills,  85  Fed.  910,  under  South  Carolina  statute,  proceeds  of 
property  sold  by  receiver  are  subject  to  lien  for  rent;  Bloxham  v.  Con- 
sumers etc.  R.  R.  Co.,  36  Fla.  547,  51  Am.  St.  Rep.  52,  29  L.  R.  A.  511, 
18  South.  448,  collection  of  taxes  cannot  be  enjoined  where  lien  attached 
prior  to  sale  under  receiver;  Dysart  v.  Brown,  100  Ghi.  3,  26  S.  E.  768, 
it  is  duty  of  judge  appointing  receiver  to  order  him  to  sell  portion  of 
property  to  pay  overdue  taxes. 

Relation  of  receivers  to  pre-existing  liens  and  remedies  for  their 
enforcement.     Note,  71  Am.  St.  Rep.  383. 

When,  after  appointment  of  receiver,  and  without  obtaining  leave 
of  court,  actions  may  be  prosecuted  against  him,  or  against  per- 
son for  whom  such  receiver  is  appointed.  Note,  74  Am.  St.  Rep. 
296,  297. 

Right  to  enforce  payment  of  taxes  on  property  in  custodia  legin. 
Note,  17  L.  R.  A.  (N.  S.)  465. 

Taxation  of  property  in  hands  of  receiver.  Note,  L.  R.  A.  1915Sy 
212,  223,  224. 
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Federal  courts  follow  State  conrti'  coDStmctloii  of  8t»te  tax  laws;  alitor 
wbere  Federal  laws  involved. 

Approved  in  Continental  Securities  Co.  v.  Interborough  etc.  Transit 
Co.,  165  Fed.  960,  961,  constming  New  Yoric  stock  corporation  law  of 
1890;  Morenci  Copper  Co.  v.  Freer,  127  Fed.  202,  applying  rule  in  con- 
stming Acts  W.  Va.  1901,  p.  116,  c.  35,  §  8,  fixing  attorney's  fee  in  suit 
by  attorney  general  to  forfeit  corporate  franchise;  First  Nat.  Bank  v. 
Ewing,  103  Fed.  188,  43  C.  C.  A.  150,  holding  taxes  accruing  against 
property  of  an  insolvent  railroad  are  preferred  claim  and  entitled  to  be 
paid  in  full,  including  interest,  penalties  and  costs,  before  any  other 
claims,  except  the  judicial  costs ;  Robinson  v.  Wilmington,  65  Fed.  858, 
13  C.  C.  A.  177,  refusing  to  enjoin  collection  of  tax,  State  remedy  being 
adequate. 

Injunction  issnes  to  restrain  seizure  for  illegal  taxes;  such  is  not  suit 
against  State. 

Approved  in  David  Lupton's  Sons  Co.  v.  Automobile  Club,  225  U.  S. 
500,  Ann.  Gas.  1914A,  699,  56  L.  Ed.  1182,  32  Sup.  Ct.  711,  holding  fail- 
ure of  foreign  corporation  to  comply  with  statutory  requirements  does 
not  render  its  contracts  void;  Prout  v.  Starr,  188  U.  S.  543,  47  L.  Ed. 
587,  ,23  Sup.  Ct.  400  (affirming  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed. 
7),  upholding  Federal  jurisdiction  over  suit  to  enjoin  attorney  general 
from  proceeding  in  State  court  to  enforce  penalties  against   railroad 
officials  for  failure  to  put  rate  schedule  into  effect,  where  State  officers 
in  suit  in  Federal  court  by  stockholders  were  enjoined  from  enforcing 
rates;  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  386,  387,  allowing 
suit  against  members  of  State  board  of  valuation;  Central  of  Georgia 
Ry.  Co.  V.  Railroad  Commission,  161  Fed.  960,  and  Southern  Ry.  Co.  v. 
McNeill,  156  Fed.  771,  774,  both  holding  suit  against  commission   to 
enjoin  enforcement  of  rates  is  not  suit  against  State;  Michigan  R.  R. 
Tax  Cases,  138  Fed.  229,  upholding  jurisdiction  to  enjoin  collection  of 
taxes  by  State  officer  under  State  law  alleged  to  violate  Federal  Con- 
stitution ;  Lake  Shore  etc.  R.  R.  Co.  v.  Felton,  103  Fed.  229,  43  C.  C.  A. 
189,  holding  proceeding  by  receiver  to  enjoin  another  from  interfering 
with  his  possession  may  be  by  petition  in  suit  in  which  he  was  appointed, 
though  proposed  defendant  not  party  to  such  suit;  Western  Union  Tel. 
Co.  V.  Myatt,  98  Fed.  357,  holding  Federal  suit  by  telegraph  company 
against  members  of  Kansas  court  of  visitation  and  State  solicitor  to 
enjoin  proceedings  to  enforce  rate  schedule  not  suit  against  State;  Pit- 
cock  v.  State,  91  Ark.  548,  134  Am.  St.  Rep.  88,  121  S.  W.  751,  holding 
suit   against  convict  board  is  suit  against   State;  Philadelphia  Co.  v. 
Dickinson,  33  App.  D.  C.  347,  holding  property  wrongfully  seized  by 
public  officers  may  be  recovered  without  making  United  States  a  party ; 
City  of  Boston  v.  Turner,  201  Mass.  195,  87  N.  E.  637,  holding  tax  col- 
lector may  sue  in  his  own  name  for  taxes;  Castle  v.  Mason,  91  Ohio  St. 
301  110  N.  E.  464,  allowing  suit  to  enjoin  inspection  of  oil ;  Jaro  v.  Hoi- 
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stein,  73  S^  C.  113,  52  S.  E.  871,  in  action  against  State  constable  in 
replevin  for  team  seized  because  hauling  contraband  liquor,  State  not 
necessary  party;  dissenting  opinion  in  International  Postal  Supply  Co. 
V.  Bruce,  194  U.  S.  610,  616,  48  L.  Ed.  1189,  1141.  24  Sup.  Ct.  820,  ma- 
jority holding  inability  to  make  United  States  party  defeats  patentee 
for  stamp-canceling  machine  to  enjoin  use  by  postmaster  of  infringinaj 
machines  leased  by  government. 

Under  authority  of  principal  case,  following  suits  are  held  not  to  be 
suits  against  States;  Scott  v.  Donald,  165  U.  S.  68,  41  L.  Ed.  633,  17 
Sup.  Ct.  266,  Scott  V.  Donald,  165  U.  S.  112,  41  L.  Ed.  653.  17  Sup.  Ct. 
263,  and  Smyth  v.  Ames,  169  U.  S.  519,  42  L.  Ed.  839,  18  Sup.  Ct.  423, 
against  State  officers  to  prevent  enforcement  of  unconstitutional  enact- 
ment; Tindal  v.  Wesley,  167  U.  S.  220,  42  L.  Ed.  142.  17  Sup.  Ct.  776, 
against  individuals  to  recover  possession  of  land,  defendant  asserting 
possession  under  State  authority;  Western  Union  Tel.  Co.  v.  Henderson, 
68  Fed.  597,  against  State  auditor  to  restrain  certification  of  value  of 
property  for  taxation  claimed  unconstitiitional :  Virginia  etc.  Iron  Co.  v. 
Bristol  Land  Co.,  88  Fed.  137,  to  enjoin  interference  with  property  by 
redemptioners  from  State,  under  sale  for  taxes  while  In  hands  of  re- 
ceiver; Scottish  Union  etc.  Ins.  Co.  v.  Herriott,  109  Iowa,  609,  77  Am. 
St.  Rep.  548,  80  N.  W.  666,  by  foreign  insurance  company  against  State 
treasurer  to  recover  taxes. 

Following  suits  held  to  be  suits  against  States:  Fitts  v.  McGlioe.  172 
U.  S.  529,  43  L.  Ed.  541,  19  Sup.  Ct.  274,  against  State  officers,  to  enjoin 
enforcement  of  law  reducing  tolls ;  Manchester  Fire  Ins.  Co.  v.  Herriott, 
91  Fed.  714,  by  foreign  insurance  company  to  restrain  enforcement  of 
law  requiring  payment  of  percentage  of  premiums ;  Ball  v.  Rutland  R.  R. 
Co.,  93  Fed.  518,  stockholder's  suit  to  enjoin  State  attorney  from  pro- 
ceeding under  statute;  Taylor  v.  Louisville  etc.  R.  R.  Co.,  88  Fed.  .3.59, 
31  C.  C.  A.  537,  arguendo. 

Distinguished  in  Whitehead  v.  Farmers'  Loan  &  Trust  Co.,  98  Fed.  13, 
39  C.  C.  A.  34,  holding  fact  that  realty  sold  for  delinquent  taxes  is  in 
possession  of  receiver  as  part  of  assets  of  insolvent  corporation,  no 
ground  for  enjoining  issuance  of  tax  deed  to  purchaser;  dissenting  opin- 
ion in  Ex  parte  Young,  209  U.  S.  191,  14  Ann.  Oas.  764.  13  L.  R.  A. 
(N.  S.)  932.  52  L.  Ed.  742,  28  Sup.  Ct.  441,  majority  holding  in  suit  to 
enjoin  enforcement  of  rates  established  by  State,  attorney  general  is 
proper  party. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.    Note,  14  Ann.  Gas.  792. 

When    action    against    officers    deemed    against    State.     Note,    44 
L.  R.  A.  (N.  S.)  226. 

State  law  prescribing  exclusive  remedy  against  illegal  taxation  cannot 
prevent  injunction  by  Federal  court. 
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Approved  in  Taylor  v.  Louisville  etc.  R.  R.  Co.,  88  Fed.  367,  31 
C.  C.  A.  537,  existence  of  State  remedy  by  certiorari  does  not  affect 
Federal  jurisdiction  to  enjoin  enforcement  of  illegal  tax  in  suit  removed 
for  diverse  citizenship;  dissenting  opinion  in  South  Dakota  v.  North 
Carolina,  192  U.  S.  331,  48  L.  Ed.  466,  24  Sup.  Ct.  282,  majority  uphold- 
ing Supreme  Court's  jurisdiction  over  action  by  one  Stato  against  an- 
other to  foreclose  and  sell  stock  belonging  to  latter  which  secures  its 
bonds  owned  by  former,  though  bonds  originally  owned  by  individual 
who  donated  them  to  State. 

Miscellaneous.  Cited  in  Flower  v.  Beasley,  52  La.  Ann.  2056,  28 
South.  323,  in  statement  of  facts ;  The  Sylfid,  169  Fed.  996,  erroneously ; 
In  re  Porterfield,  138  Fed.  197,  generally. 

149  U.  8.  191-192,  87  L.  Ed.  698,  13  Bup.  Ot.  713,  IN  BE  RISES. 
Not  cited. 

149  U.  8.  192-194,  37  L.  Ed.  698,  13  Sup.  Ct.  836,  IN  BE  HX7ME8. 

Error,  not  mandamus,  is  proper  to  correct  Judgment  against  sureties  on 
snpersedeas  bond. 

Approved  in  In  re  Parsons,  150  U.  S.  156,  87  L.  Ed.  1087,  14  Sup.  Ct. 
52,  mandamus  does  not  lie  to  review  judicial  action  within  jurisdiction 
of  lower  court. 

149  U.  8.  194-210,  37  L.  Ed.  699,  13  Sup.  Ct.  859,  BfEXICAN  CENT.  BT.  CO. 
V.  PINKNET. 

It  iB  sufficient  if  necessary  citizenship  appear  in  original  petition, 
although  not  in  amended  petition. 

Approved  in  Campbell  v.  Johnson,  167  Fed.  104,  92  C.  C.  A.  554,-  hold- 
ing averments  of  citizenship  in  amended  petition  may  be  made  in  pres- 
ent tense;  Toledo  Traction  Co.  v.  Cameron,  137  Fed.  53,  69  C.  C.  A.  28, 
where  original  petition  contains  requisite  averments  for  Federal  juris- 
diction, jurisdiction  not  lost  because  amended  petition  alleges  plaintiff's 
citizenship  in  present  tense  only;  Desert  King  Min.  Co.  v.  Wedekind, 
110  Fed.  877,  holding  objection  to  jurisdiction  of  court  for  any  reason 
not  apparent  on  face  of  bill  must  be  taken  by  special  plea  and  cannot 
be  taken  by  motion. 

Befnsal  of  leave  to  file  plea  to  citizenship  during  trial  is  not  review- 
tble. 

Approved  in  Mexican  Cent.  By.  Co.  v.  Duthie,  189  U.  S.  78,  47  L.  Ed. 
717,  23  Sup.  Ct.  610,  holding,  under  Rev.  Stats.,  §  954,  Circuit  Court 
may  permit  amendment  setting  up  plaintiff's  citizenship,  fact  having 
been  established  and  residence  only  having  been  pleaded,  where,  if 
amendment  not  made,  Circuit  Court  of  Appeals  would  have  remanded 
with  leave  to  amend;  Yazoo  etc.  R.  R.  Co.    v.  Adams,  180  U.  S.  9,  45 
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L.  Ed.  402,  21  Sup.  Ct.  242,  holding  where,  in  action  in  State  court  for 
taxes/  cause  was  remanded  for  new  trial  on  appeal.  Federal  question 
raised  at  new  trial  is  too  late;  Coeur  D'AIene  Lumber  Co.  v.  Thompson, 
215  Fed.  15,  L.  E.  A.  1915A,  731,  131  C.  C.  A.  316,  holding  allowance  of 
amendments  is  within  discretion  of  Federal  court;  De  Valle  Da  Costa 
V.  Southern  Pac.  Co.,  167  Fed.  657,  holding  where  amended  declaration 
based  on  statute  of  another  State,  suit  is  not  commenced  until  filing  of 
amended  declaration;  Hill  v.  Walker,  167  Fed.  251,  257,  92  C.  C.  A. 
633,  holding  general  denial  does  not  challenge  jurisdiction  of  Federal 
courts;  Stillwagon  v.  Baltimore  etc.  R.  Co.,  159  Fed.  98,  86  C.  C.  A. 
287,  refusing  to  allow  filing  of  amended  statement  of  claim;  Dunn  v. 
Mayo  Mills,  134  Fed.  805,  67  C.  C.  A.  450,  upholding  allowance  of 
amendment  to  declaration  in  action  to  recover  balance  due  on  contract; 
dissenting  opinion  in  Hill  v.  Walker,  167  Fed.  262,  92  C.  C.  A.  633, 
majority  holding  general  denial  does  not  challenge  jurisdiction  of  Fed- 
eral courts. 

• 
Service  on  "joint  agent**  not  responsible  to  defendant  is  not  sufficient 

under  Texas  statute. 

Approved  in  New  Mexico  v.  Baker,  196  U.  S.  444,  49  L.  Ed.  545,  25 
Sup.  Ct.  375,  mere  ownership  of  lands  in  territory  by  railroad  organized 
under  Federal  laws  is  not  sufficient  to  authorize  service  of  summons 
on  president  while  passing  through  on  train  in  personal  action;  Geo. 
Wm.  Bentley  Co.  v.  Chivers  &  Sons,  215  Fed.  962,  upholding  service 
on  agent  empowered  to  contract  for  foreign  corporation;  United  States 
V.  Bedouin  S.  S.  Co.,  167  Fed.  866,  upholding  service  on  party  repre- 
senting owner  in  chartering  of  vessel;  Mahopoulus  v.  Chicago  etc.  Ry. 
Co.,  167  Fed.  169,  holding  action  by  alien  against  foreip:n  corporation 
is  not  removable ;  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  412,  hold- 
ing party  cannot  complain  of  corporate  act  unless  he  was  stockholder 
at  time  of  commission  of  act;  Kibbler  v.  St.  Louis  etc.  R.  Co.,  147  Fed. 
880,  foreign  corporation  which,  under  State  law,  can  be  sued  in  State 
courts  only  in  counties  in  which  it  does  business,  is  not  suable  in  Fed- 
eral court  in  State  unless  it  does  business  in  one  of  counties  in  district; 
Frawley  etc.  v.  Pennsylvania  Casualty  Co.,  124  Fed.  263,  265,  holding 
collection  by  Pennsylvania  insurance  company  of  single  renewal  pre- 
mium through  cashier  of  bank  in  Wisconsin  did  not  make  cashier  agent 
of  company  on  whom  service  of  process  could  be  made;  National  Metal 
Co.  v.  Greene  Consol.  Copper  Co.,  11  Ariz.  114,  9  L.  R.  A.  (N.  S.)  1062, 
89  Pac.  537,  holding  judgment  rendered  on  service  on  person  who  was 
not  agent  was  void;  Greenbaum  v.  Commonwealth,  147  Ky.  463,  144 
S.  AV.  47,  holding  personal  judgment  for  whisky  tax  may  be  based  on 
personal  service  in  jurisdiction;  Aikmann  v.  Sanderson  &  Porter,  122 
La.  267,  47  South.  601,  refusing  to  allow  service  on  person  representing 
foreign  corporation;  Louisville  etc.  R.  Co.  v.  Missouri  etc.  Ry.  Co.,  40 
Tex.  Civ.  297,  88  S.  W.  413,  holding  service  by  notice  on  nonresident 
will  not  support  personal  judgment;  dissenting  opinion  in  Raher  v. 
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RBher,  150  Iowa,  539,  Ann.  Oas.  1912D,  680,  35  L.  B.  A.  (N.  S.)  292, 

129  N.  W.  503,  majority  holding  personal  service  requisite  in  proceed- 

i/igrs    £or  appointment  of  ^ardian;  Galveston  etc.  Ry.  Co.  v.  Gonzales^ 

ISl    rj.    S.  499,  38  L.  Ed.  249,  14  Sup.  Ct.  402,  reaffirming:  ruling;  Goldey 

V.    Atorning  News,  156  U.  S.  520,  524,  39  L.  Ed.  518,  519,  15  Sup.  Ct.  560, 

^^2^     service  on  corporation  president  temporarily  within  State  is  not 

^^-lid     service  on  corporation;  Dewey  v.  Des  Moines,  173  U.  S.  203,  48 

^*     .^3cl.«    668,  19  Sup.  Ct.  382,  mere  personal  judgment  in  suit  to  recover 

^^•"^c^^fc     assessment  cannot  bind  land ;  United  States  Graphite  Co.  v.  Pacific 

^"**^^"*^^te  Co.,  68  Fed.  444,  service  on  agent  of  foreign  corporation  casu- 


^^r  ix-».  State  does  not  bind  corporation;  Rust  v.  United  Water  Works 
Co.,  'T'O  Fed.  137,  17  C.  C.  A.  16,  corporation  organized  in  one  State 
canxa.cz^'fe  be  successfully  sued  in  Circuit  Court  of  another  unless  it  volun- 
tarily^ appears;  Tillinghast  v.  Boston  etc.  Lumber  Co.,  39  S.  C.  495,  22 
^-  -»^—  A.  53,  18  S.  E.  124,  valid  judgment  cannot  be  rendered  against 
noik:x-^^ident  without  seizure  of  his  property;  In  re  Johnson,  167  U.  S. 
^^4r,  4=S  L.  Ed.  104,  17  Sup.  Ct.  737,  and  Excelsior  Pebble  Phosphate  Co. 
^-    l^-aro-wn^  74  Fed.  324,  20  C.  C.  A.  428,  arguendo. 

''t:inguished  in  Raher  v.  Raher,  150  Iowa,  523,  Ann.  Oas.  1912D, 

^  3£  L.  B.  A.  (K.  S.)  292,  129  N.  W.  498,  holding  personal  service 

^^cj^ai^ite  in  proceedings  for  appointment  of  guardian;  In  re  Hohorat, 

^So    XT-  S.  663,  37  L.  Ed.  1215,  14  Sup.  Ct.  225,  service  on  general  agent 

^^   ^*^^^igTi  corporation  binds  corporation ;  Barrow  S.  S.  Co.  v.  Kane,  170 

^'  ^-    ^11,  42  L.  Ed.  968,  18  Sup.  Ct.  530,  Circuit  Court  has  jurisdiction 

y  ^    ^^ction  against  foreign  corporation,  served  through  regular  agents 

4S^^^^^  5  Connecticut  Mutual  Life  Ins.  Co.  v.  Spratley,  172  U.  S.  617, 

42  3      ^^-  674,  19  Sup.  Ct.  314  (affirming  99  Tenn.  333,  44  L.  E.  A.  446, 

tiff       *     ^^"^  147),  agent  appointed  in  State  to  represent  foreign  corpora- 

"^^     implied  power  to  receive  service. 

'*-*""^  sdiction — Defects  in  the  service  of  process.    Note,  61  Am.  St. 
ip.  489. 

adiction  of  foreign  corporations.    Note,  85  Am.  St.  Bep.  913. 

^^3  may  be  served  with  process  in  suit  against  foreign  corpora- 
m.    Note,  23  L.  B.  A.  497. 

dee  of    process  constituting    due    process  of    law.     Note,  50 
^  B.  A.  582. 


"^^al  courts  are  not  bound  by  State  law  providing  tliat  appearance 
to  process  is  general. 

ved  in  Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  272, 
L.  Ed.  224,  35  Sup.  Ct.  37,  holding  Federal  question  does  not 
Viere  statute  of  sister  State  is  simply  construed  and  not  declared 
5  McLaughlin  Bros.  v.  Hallowell,  228  U.  S.  289,  57  L.  Ed.  840, 
^  Ct.  465,  holding  State  court  need  not  allow  second  x>etition  for 
I  where  Federal  court  had  previously  remanded  cause;  Hills  & 
hoover,  220  U.  S.  336,  Ann.  Gas.  1912G,  562,  55  L.  Ed.  488,  31 
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Sup.  Ct.  402,  holding  Federal  court  affords  double  remedy  of  forfeiture 
and  penalty  in  case  of  infringement  of  copyright;  Cincinnati  etc.  Ry. 
Co.  V.  Slade,  216  U.  S.  83,  54  L.  Ed.  398,  30  Sup.  Ct.  230,  holding  ap- 
peal will  not  lie  to  FederaJ  Supreme  Court  where  denial  of  Federal 
right  was  not  urged  in  trial  court;  Mechanical  Appliance  Co.  v.  Castle- 
man,  215  U.  S.  443,  54  L.  Ed.  276,  30  Sup.  Ct.  125,  holding  return  of 
sheriff  not  conclusive  on  Federal  courts;  Commercial  Mut.  Accident  Co. 
V.  Davis,  213  U.  S.  256,  53  L.  Ed.  787,  29  Sup.  Ct.  446,  upholding  service 
made  on  agent  of  foreign  insurance  company  sent  into  State  to  adjust 
loss;  Davidson  Bros.  Marble  Co.  v.  United  States,  213  U.  S.  19,  53  L.  Ed. 
679,  29  Sup.'  Ct.  324,  refusing  to  uphold  statute  which  construes  special 
appearance  as  general  one;  Western  Loan  etc.  Co.  v.  Butte  etc.  Consol. 
Min.  Co.,  210  U.  S.  369,  52  L.  Ed.  1102,  28  Sup.  Ct.  720,  holding  objec- 
tion that  neither  party  is  resident  of  district  may  be  waived;  Southern 
Ry.  Co.  V.  Gadd,  207  Fed.  279,  125  C.  C.  A.  21,  holding  it  is  within  dis- 
cretion of  Federal  court  to  allow  amendment  of  declaration  to  conform 
to  proof;  Buckeye  Powder  Co.  v.  E.  I.  Du  Pont  De  Nemours  Powder 
Co.,  196  Fed.  516,  holding  in  suit  under  Anti-trust  Act,  unlawful  com- 
bination must  be  clearly  alleged;  Manitowoc  Malting  Co.  v.  Feucht- 
wanger,  196  Fed.  508,  holding  Federal  court  not  bound  by  State  statute 
requiring  cause  to  be  dismissed  unless  proceedings  are  taken  within  one 
year  from  time  of  reversal  and  remanding  by  Supreme  Court;  Chinn  v. 
Foster-Milburn  Co.,  195  Fed.  163,  holding  defendant  may  appeal  from 
order  refusing  to  quash  service ;  Southern  Pac.  Co.  v.  Arlington  Heights 
Fruit  Co.,  191  Fed.  108,  111  C.  C.  A.  581,  holding  matters  going  to 
merits  of  suit  may  be  joined  in  plea  to  jurisdiction;  Ware-Kramer 
Tobacco  Co.  v.  American  Tobacco  Co.,  178  Fed.  119,  holding  general 
demurrer  going  to  merits  waives  question  of  jurisdiction;  Clark  v. 
Southern  Pac.  Co.,  175  Fed.  128,  holding  Federal  courts  have  jurisdic- 
tion of  cause  arising  under  Federal  Liability  Act;  Meyer  v.  National 
Biscuit  Co.,  168  Fpd.  907,  94  C.  C.  A.  335,  holding  court  should  allow 
plaintiff  to  take  nonsuit  where  verdict  is  to  be  directed  against  him; 
Hein  v.  Westinghouse  Air  Brake  Co.,  164  Fed.  82,  holding  Federal  courts 
will  not  require  replication  to  each  plea  of  defendant;  Scott  v.  Hoover, 
99  Fed.  249,  holding,  under  Cal.  Code  Civ.  Proc,  §  396,  objection  to 
trial  where  action  is  brought  is  waived  by  demurrer  without  affidavit  of 
merits  and  demand  for  trial  in  proper  county;  Dexter  v.  Lichliter,  24 
App.  D.  C.  228,  holding  special  appearance  to  attack  service  was  not 
waiver  of  rights;  Nichols  v.  Vaughan,  217  Mass.  551,  105  N.  E.  378, 
holding  time  of  defendant's  absence  from  jurisdiction  is  to  be  excluded 
from  time  of  limitation;  St.  Louis  etc.  R.  Co.  v.  Clark,  17  Okl.  565,  87 
Pac.  431,  holding  error  in  denying  motion  to  quash  may  be  saved  when 
exception  taken;  Chicago  Bldg.  etc.  Co.  v.  Pewthers,  10  Okl.  729,  63 
Pac.  965,  where  court  has  no  jurisdiction  and  defendant  appears  speci- 
ally and  after  overruling  of  objection  he  files  answer,  he  does  not  waive 
objection;  Emanuel  v.  Terris,  63  S.  C.  121,  41  S.  E.  25,  holding  where 
property  once  in  this  State  has  been  turned  over  to  foreign  corporation 
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which  is  trastee  under  will  and  by  it  taken  outside  of  State,  service 
by  publication  on  corporation  in  suit  by  resident  cestui  que  trust  is 
ineffective;  Goldey  v.  Morning  News,  156  U.  S.  526,  39  L.  Ed.  520,  15 
Sup.  Ct.  562,  irregularity  in  proceeding  by  which  jurisdiction  is  obtained 
is  not  waived  by  special  appearance  to  object  thereto;  Chapx>ell  v. 
United  States,  160  U.  S.  514,  40  L.  Ed.  515,  16  Sup.  Ct.  402,  and  O'Con- 
iiell  V.  Reed,  56  Fed.  538,  5  C.  C.  A.  586,  Federal  courts  may  reject 
State  practice  which  encumbers  administration  of  justice;  Standley  v« 
Roberts,  59  Fed.  844,  8  C.  C.  A.  305,  party  erroneously  compelled  to  in- 
terplead docs  not  waive  exceptions  by  filing  amended  answer;  Booth  v. 
Denike,  65  Fed.  47,  refusing  to  follow  State  practice,  not  allowing 
amendment  of  garnishment  affidavit ;  Kinne  v.  Lant,  68  Fed.  439,  special 
appearance  for  purpose  of  removal  does  not  waive  objection  to  suffi- 
ciency of  service;  Hale  v.  Wharton,  73  Fed.  747,  service  on  nonresident 
attending  trial  is  invalid,  although  allowed  by  State  laws;  Donahue  v. 
Calumet  Fire-Clay  Co.,  94  Fed.  27,  subsequent  answer  on  merits  does 
not  waive  objection  to  service  by  special  appearance;  Wall  v.  Chesa- 
peake etc.  Ry.  Co.,  95  Fed.  402,  37  C.  C.  A.  129,  Federal  courts  are  not 
required  to  follow  State  practice  in  trying  sufficiency  of  service. 

Distinguished  in  Southern  Exp.  Co.  v.  Todd,  56  Fed.  106,  5  C.  C.  A. 
432,  objection  to  filing  of  suit  in  wrong  district  waived  by  general  ap- 
]>earance;  Wheeling  Bridge  etc.  Ry.  Co.  v.  Cochran,  68  Fed.  144,  15 
C.  C.  A.  321,  following  State  practice  allowing  setoffs  occurring  during 
suit  to  be  pleaded. 

Right  of  State  to  authorize  entry  of  personal  judgment  on  service 
of  process  on  resident  outside  of  State  limits.  Note,  Ann.  Gas. 
1912D,  697. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  452,  453. 

Objection  to  Jurisdiction  is  not  waived  by  answering  after  objection  to 
process  overruled. 

Cited  in  Goldey  v.  Morning  News,  156  U.  S.  522,  89  L.  Ed.  518,  15 
Sup.  Ct.  561,  arguendo. 

Contest  on  merits  after  special  appearance^  as  waiver  of  objections 
to  jurisdiction  over  person.     Note,  16  L.  R.  A.  (N.  S.)  178,  184. 

Whether  a  personal  liability  may  be  created  for  an  assessment. 
Note,  183  Am.  St.  Rep.  986. 

Meaning  of  word  ''near,"  etc.    Note,  Ann.  Gas.  1918D,  122,  128. 

Miscellaneous.  Cited  in  Derk  P.  Yonkerman  Co.  v.  Charles  H.  Ful- 
ler's Advertising  Agency,  135  Fed.  615,  plea  in  abatement  to  jurisdiction 
is  waived  by  pleading  to  merits. 
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149  U.  S.  210-215,  37  L.  Bd.  706,  IS  Sup.  Ot.  846,  UNITED  STATES  ▼.  SNT- 


Internal  revenue  lien  on  realty  ie  not  mibject  to  State  laws  aa  to 
cording. 

Approved  in  United  States  v.  Chamberlin,  219  U.  S.  264,  55  L.  Ed. 
211,  31  Sup.  Ct.  155,  holding  United  States  may  recover  stamp  tax  in 
action  of  debt ;  North  Dakota  v.  Hanson,  215  U.  S.  525,  54  L.  Ed.  810. 
30  Sup.  Ct.  179,  holding  State  could  not  require  receipts  for  internal 
revenue  to  be  published  at  holder's  expense;  United  States  v.  Curry,  201 
Fed.  374,  holding  United  States  not  required  to  resort  to  chattels  before 
enforcing  lien  on  real  estate;  United  States  v.  William  R.  Trigg  Co., 
115  Va.  277,  278,  78  S.  E.  644,  holding  priority  of  United  States  docs 
not  depend  on  compliance  with  State  registry  laws;  dissenting  opinion 
in  United  States  v.  Chamberlin,  156  Fed.  893,  IS  Ann.  Cas.  720,  84 
C.  C^  A.  461,  majority  holding  stamp  tax  cannot  be  recovered  in  action 
of  debt. 

Distinguished  in  S.  H.  Hawes  &  Co.  v.  Wm.  R.  Trigg  Co.,  110  Va. 
197,  202,  65  S.  E.  551,  553,  holding  lien  of  United  States  on  vessel  un- 
der course  of  construction  is  not  superior  to  lien  of  materialmen. 

149  U.  S.  216-224,  37  L.  Ed.  707,  13  Sn^  Ot.  850,  I>UEB  ▼.  COBBIN  CAB- 
INET-LOOK OO. 

Patent  No.  262,077,  for  improYement  in  locks,  is  void  for  want  of  nov- 
elty. 

Approved  in  Corbin  Cabinet-Lock  Co.  v.  Eagle  Lock  Co.,  160  U.  S. 
39,  37  L.  Ed.  989,  14  Sup.  Ct.  29,  Spiegel's  patent  No.  316,411,  for  im- 
provement in  cabinet  locks,  lacks  invention;  Keene  v.  New  Idea 
Spreader  Co.,  231  Fed.  709,  holding  patent  for  manure-spreader  void 
for  want  of  novelty;  Durham  v.  Seymour,  6  App.  D.  C.  93,  refusing 
patent  for  improved  drainage  apparatus  for  buildings. 

Distinguished  in  New  Departure  Bell  Co.  v.  Bevin  Bros.  Mfg.  Co.,  64 
Fed.  863,  upholding  complainant's  patent. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  0.  124. 

Popularity  may  determine  patentability  where  doubt  exists^  but  not 
where  want  of  novelty  ia  clear. 

Approved  in  Benjamin  Menu  Card  Co.  v.  Rand,  McNally  ft  Co.,  210 
Fed.  288,  upholding  Gellenbach  patent  for  menu  card;  Stillwell  v.  Mc- 
Pherson,  207  Fed.  842,  holding  general  use  is  not  conclusive  of  inven- 
tion; Boss  Mfg.  Co.  v.  Thomas,  182  Fed.  814,  105  C.  C.  A.  243,  holding 
general  use  is  not  conclusive  where  there  is  no  invention;  Tubelt  Co. 
V.  Friedman,  158  Fed.  439,  applying  principle  to  patent  for  waist  belt ; 
Voightmann  v.  Weis  etc.  Cornice  Co.,  148  Fed.  854,  78  C.  C.  A.  538, 
holding  void  Voightmann  patent  No.  600,186,  for  automatically  closins: 
fireproof  window-sash;  Conderman  v.  Clements,  147  Fed.  916,  78  C.  C. 
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A.  51,  holding  Toid  Conderman  patent  No.  669,621,  for  pleasure-wheel ; 
General  Electric  Co.  v.  Tost  Electric  Mfg.  Co.,  131  Fed.  878,  holding 
void  Painter  patent  No.  718,378,  for  insulating  lining  for  incandescent 
lamp  sockets;  Union  Biscuit  Co.  v.  Peters,  125  Fed.  609,  60  C.  C.  A.  337, 
holding  void  Peters  patent  No.  621,974,  for  method  of  and  means  for 
packing  crackers;  American  Sales-Book  Co.  v.  Carter  Crume  Co.,  125 
Fed.  500,  and  American  Sales-Book  Co.  v.  Bullivant,  117  Fed.  259,  54 
C.  C.  A.  287,  both  holding  Beck  patent  No.  647,934,  for  manifolding 
sales-book  and  holder,  void  for  lack  of  patentable  novelty;  Standard 
Caster  etc.  Co.  v.  Caster  Socket  Co.,  113  Fed.  166,  51  C.  C.  A.  109,  hold- 
ing Berkey  patent  No.  318,533,  for  caster  socket,  anticipated  by  Kane  & 
Brown  patent;  National  Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake-Beam  Co.,  106  Fed.  707,  45  C.  C.  A.  544,  upholding  Hcin  patent 
No.  361,009,  claim  2,  for  metallic  brake-beam;  Qoss  Printing-Press  Co. 
V.  Scott,  103  Fed.  657,  holding  void  Firm  patents  Nos.  410,271,  415,321 
and  529,680,  relating  to  improvements  in  printing  machines;  Falk  Mfg. 
Co.  V.  Missouri  R.  R.  Co.,  103  Fed.  302,  43  C.  C.  A.  240,  holding  void 
Hoffman  ft  Falk  patent  No.  545,040,  for  improvement  in  rail-joints ;  Olin 
V.  Timken,  155  U.  S.  155,  39  L.  Ed.  105, 15  Sup.  Ct.  55,  Saunders  v.  Allen, 
60  Fed.  612,  9  C.  C.  A.  157,  Newark  Watch-Case  etc.  Co.  v.  Wilmot  etc. 
Mfg.  Co.,  60  Fed.  616,  Bowman  v.  De  Grauw,  60  Fed.  912,  and  Schwarz- 
waeldef  v.  Detroit,  77  Fed.  892,  fact  that  device  has  large  sales  weighs 
only  when  question  of  novelty  is  in  doubt;  P.  H.  Murphy  Mfg.  Co.  v. 
Excelsior  Car  etc.  Co.,  70  Fed.  497,  one  invoking  presumption  of  general 
nse  must  prove  same  conclusively;  Richardson  v.  American  Pin  Co., 
73  Fed.  480,  where  increased  sales  were  caused  by  skillful  advertising. 
Distinguished  in  Stahl  v.  Williams,  64  Fed.  123,  where  device  shows 
marked  utility  and  goes  at  once  into  extensive  use,  courts  will  construe 
broadly. 

149  XT.   a   224-231,   37   L.   Ed.   710,   13  Sop.   Ot.    854,  UNDERWOOD   ▼. 


Patent  No.  348,073,  for  applying  coloring  matter  to  paper  for  copy- 
ing, tnvolYes  no  noyelty. 

Approved  in  Houser  v.  Starr,  203  Fed.  275,  121  C.  C.  A.  462,  refusing 
patent  for  machine  for  cutting  curves;  American  Grass  Twine  Co.  v. 
Choate,  169  Fed.  141,  86  C.  C.  A.  330,  refusing  patent  for  grass  twine 
for  binding  purposes;  Wisconsin  etc.  Cleaning  Co.  v.  American  etc. 
Cleaning  Co.,  126  Fed.  769,  60  C.  C.  A.  529,  holding  Natim  patent  No. 
521,174,  for  carpet-cleaning  machine  not  infringed  by  machine  made  in 
accordance  with  Thurraan  patents  Nos.  634,042  and  665,983;  Doig  v. 
Morgan  Mach.  Co.,  122  Fed.  462,  59  C.  C.  A.  616,  holding  Smith  &  Doig 
patent  No.  342,268,  claims  5,  6,  for  box-nailing  machine,  void  for  lack 
of  patentable  novelty ;  Brigham  v.  Coffin,  149  U.  S.  562,  87  L.  Ed.  847, 
13  Sup.  Ct.  941,  Aldrich  's  patent  No.  283,057,  for  improvement  in  rubber 
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cloths,  is  void;  Bowman  v.  De  Grauw,  60  Fed.  910,  application  must  be 
read  in  light  of  knowledge  from  foreign  patents  or  publications. 

Different  patents  for  same  invention.    Note,  20  E.  R.  G.  221. 

Patent  describing  composition,  but  not  claiming  it,  must  be  regarded  as 
disclaiming  it. 

Approved  in  General  Bakelite  Co.  v.  Nikolas,  225  Fed.  552,  upholding 
Baekeland  patent  for  varnish;  Lovell-McConnell  Mfg.  Co.  v.  Automo- 
bile Supply  Mfg.  Co.,  212  Fed.  224,  upholding  HutchinBon  patent  for 
automobile  horns;  Benjamin  Electric  Mfg.  Co.  v.  Dale  Co.,  158  Fed. 
619,  85  C.  C.  A.  439,  upholding  Benjamin  patent  for  cluster  of  electric 
lights ;  Fielding  v.  Crouse-Hinds  Elec.  Co.,  148  Fed.  232,  limiting  Field- 
ing patent  No.  714,290,  for  improvements  in  receptacle  for  incandescent 
lamp  sockets;  McCaslin  v.  Link  Belt  Mach.  Co.,  139  Fed.  395,  limiting 
McCaslin  patent  No.  503,870,  for  endless  chain  conveyor;  Thomson- 
Houston  Elec.  Co.  V.  Black  River  Traction  Co.,  124  Fed.  512,  holding 
void  Dan  Depoeli  reissued  patent  No.  11,892,  for  traveling  conduit  for 
electric  railroads;  Writing  Mach.  Co.  v.  Elliott  &  Hatch  Book-Type- 
writer Co.,  106  Fed.  508,  upholding  Crary  patent  No.  477,517,  claim  1, 
for  improvements  in  book  typewriter;  Miller  v.  Eagle  Mfg.  Co.,  151 
U.  S.  198,  88  L.  Ed.  127,  14  Sup.  Ct.  315,  second  patent  to  same  patentee, 
although  containing  broader  claim  than  original,  is  void;  United  States 
Credit  etc.  Co.  v.  American  Credit  etc.  Co.,  59  Fed.  143,  8  C.  C.  A.  49, 
methods  and  articles  described,  but  not  claimed,  are  not  covered ;  Palmer 
v.  John  E.  Brown  Mfg.  Co.,  84  Fed.  457,  subsequent  patent,  covering 
only  application  of  former  patent  to  same  patentee,  is  void;  H.  W. 
Johns  Mfg.  Co.  V.  Robertson,  89  Fed.  506,  condemning  practice  of 
'divisional  issue.'' 

Distinguished  in  Simonds  etc.  Mach.  Co.  v.  Hathom  Mfg.  Co.,  90  Fed. 
210,  where  second  patent  showed  invention  over  earlier  patent. 

Miscellaneous.  Cited  in  Fountain  Electrical  Floor  Box  Corp.  v.  Trus- 
tees Masonic  Hall  &  Asylum  Fund,  210  Fed.  172,  holding  question  of 
abandonment  must  be  submitted  to  jury. 

149  U.  S.  231-237,  37  L.  Ed.  713,  13  Sup.  Ct.  833,  PEAB8ALL  ▼.  SMITH. 

Fraud  suspending  limitation  against  assignee  must  arise  from  actual 
concealment. 

Approved  in  Vary  v.  Jackson,  164  Fed.  841,  90  C.  C.  A.  602,  refusing 
to  reopen  bankruptcy  proceedings  on  petition  based  on  information  and 
belief;  Darnold  v.  Simpson,  114  Fed.  370,  holding  mere  fact  that  debtor 
concealed  fraud  and  that  creditors  knew  nothing  of  situation  until 
short  time  before  action  does  not  take  case  out  of  limitations  where  dili- 
gence on  part  of  creditors  would  have  enabled  them  to  secure  the  prop- 
erty in  payment  of  their  debts ;  H.  B.  Claflin  Co.  v.  Middlesex  Banking 
Co.,  113  Fed.  961,  holding,  under  Arkansas  statutes,  continuance  of  pos- 
session for  seven  years  under  deed  executed  on  foreclosure  sale  regular 
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on  faee  and  purporting  to  convey  mortgagor's  entire  title  confers  on 
purchaser  and  his  grantee  absolute  title  so  as  to  bar  action  to  redeem 
from  mortgage;  Lehman  v.  Crosby,  99  Fed.  544,  holding  Bankruptcy 
Act  1898,  §  23b,  does  not  apply  to  suit  by  trustee  to  set  aside  alleged 
fraudulent  conveyance  by  bankrupt ;  Kinder  v.  Scharff,  129  La.  224,  55 
Sooth.  772,  holding  trustee  knowing  of  fraudulent  conveyance  made  by 
bankrupt  cannot  sue  to  set  same  aside  more  than  two  years  after  estate 
is  dosed ;  Salt  Lake  City  v.  Salt  Lake  Inv.  Co.,  43  Utah,  193,  195,  134 
Pac.  607,  holding  failure  to  verify  answer  to  verified  complaint  may 
be  waived;  Eiffert  v.  Craps,  58  Fed.  473,  7  C.  C.  A.  319,  where  fraud 
might  have  been  discovered  from  inspection  of  single  deed;  Kemp  v. 
Xickerson,  66  Fed.  683,  bill  not  explaining  twenty-three  years'  delay  is 
demurrable;  Scott  v.  Little,  76  Fed.  565,  bar  to  action  by  assignee  to 
annul  conveyance  extends  to  creditors;  Bland  v.  Fleeman,  58  Ark.  92, 
23  S.  W.  5,  statute  runs  in  favor  of  administrator  purchasing  at  own 
sale  from  time  parties  learn  of  compensation  thereof. 

Distinguished  in  United  States  v.  Exploration  Co.,  225  Fed.  858,  hold- 
ing United  States  may  sue  to  cancel  patent  to  coal  lands  on  account  of 
fraud,  although  statutory  period  of  six  years  has  elapsed;  Lant  v.  Man- 
ley,  75  Fed.  635,  21  C.  C.  A.  457  (reversing  71  Fed.  19),  showing  of 
constant  effort  to  withhold  information  from  complainant  excuses  delay. 

Running  of  statute  of  limitations  against  fraudulent  conveyances. 
Note,  4  Ann.  Gas.  1098. 

149  U.  8.  237-242,  37  L.  Bd.  717,  13  8up.  Ot.  843,  TEXAS  ETC.  RY.  00.  ▼. 
ANDERSON. 

Execution  must  be  against  corporation  substituted   for  receiver,   on 
affirmance  of  judgment  against  latter. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Gay,  167  U.  S.  745,  42  L.  Ed.  1209, 
17  Sup.  Ct.  1000  (affirming  86  Tex.  608,  25  L.  R.  A.  66,  26  S.  W..614), 
company  is  liable  for  injuries,  through  receiver's  negligence,  although 
wrongly  appointed. 

Action  of  lower  court,  conforming  to  mandate,  is  not  reviewable. 
Approved  in  Fuller  v.  United  States,  182  U.  S.  568,  45  L.  Ed.  1234, 
21  Sup.  Ct.  873,  upholding  grant  of  new  trial  for  newly  discovered  evi- 
dence by  court  of  original  jurisdiction  after  final  decision  in  this  court; 
White  V.  Bruce,  109  Fed.  364,  48  C.  C.  A.  400,  applying  rule  where  Cir- 
cuit Court,  in  conformity  with  mandate  of  Circuit  Court  of  Appeals, 
awards  execution  for  costs  against  defendant  and  sureties  on  bonds,  and 
sureties  attempt  to  set  up  invalidity  of  original  judgment;  Ex  parte 
Mansfield,  11  App.  D.  C.  561,  holding  after  cause  is  remanded,  trial  court 
cannot  allow  amendment  so  as  to  set  up  new  cause  of  action;  Holcomb 
V.  Dearing,  8  App.  D.  C.  301,  refusing  to  allow  second  appeal  from 
order  directing  verdict  in  accordance  with  ruling  of  Supreme  Court; 
Aspen  Min.  etc.  Co.  v.  Billings,  150  U.  S.  37,  87  L.  Ed.  989,  14  Sup.  Ct. 
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6,  and  Bissell  Carpet  Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72  Fed.  549, 

19  C.  C.  A.  25,  both  reaffirming  rule;  In  re  Sanferd  Fork  etc.  Co.,  160 
U.  S.  255,  259,  40  K  Ed.  416,  417,  16  Sup.  Ct.  293,  294,  lower  court  can- 
not, in  its  decree,  alter  terms  of  mandate;  Central  Trust  Co.  ▼.  Evans, 
73  Fed.  567,  19  C.  C.  A.  563,  Circuit  Court  cannot  entertain  proceeding 
to  avoid  effect  of  decree  entered  under  Circuit  Court  of  Appeals'  man- 
date ;  Merrill  v.  National  Bank,  78  Fed.  208,  24  C.  C.  A.  63,  dismissing 
appeal  from  judgment  in  accordance  with  Circuit  C#tirt  of  Appeals' 
mandate;  Patten  Paper  Co.  v.  Green  Bay  etc.  CanaKJo.,  93  Wis.  290, 
66  N.  W.  602,  appeal  from  judgment  entered  in  substantial  compliance 
with  Supreme  Court's  mandate  must  be  dismissed. 

Distinguished  in  Mason  v.  Pewabic  Min.  Co.,  153  U.  S.  366,  88  K  Ed. 
747,  14  Sup.  Ct.  849,  where  Circuit  Court  had  liberty  to  consider  allow- 
ance of  account. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,  34 
L.  R.  A.  331,  332. 

When  mandamus  is  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Bep.  904. 

149  V,  8.  242-248,  37  L.  Ed.  719,  13  Sup.  Ot.  841,  HAOEB  ▼.  SWATHE. 

Statutory  rlgtat  of  suit  against  collector  is  exclUfllYe  and  cannot  be  Tolim- 
tarlly  assigned. 

Approved  in  National  Bank  of  Commerce  v.  Downie,  218  U.  S.  356, 

20  Ann.  Gas.  1116,  54  L.  Ed.  1069,  31  Sup.  Ct.  89,  refusing  to  allow 
assignment  of  claims  against  United  States;  Schoenfeld  v.  Hendricks, 
152  U.  S.  693,  38  L.  Ed.  602,  14  Sup.  Ct.  755,  provision  for  statutory 
remedy  against  collector  superseded  common-law  remedy;  Ball  v.  Hal- 
sell,  161  U.  S.  79,  80,  40  L.  Ed.  624, 16  Sup.  Ct.  555,  556,  contract  assign- 
ing portion  of  claim  against  United  States  as  fee  for  collecting  whole 
is  void;  Berry  v.  Chase,  179  Fed.  431,  102  C.  C.  A.  572,  holding  one 
assigning  debt  may  assign  right  of  suing  principal  or  agent;  Owens  v. 
Wilkinson,  20  App.  D.  C.  64,  refusing  to  allow  assignment  of  claim  to 
attorney;  Thayer  v.  Pressey,  175  Mass.  235  (see  56  N.  E.  7),  holding, 
where  government  passed  special  act  making  appropriation  to  pay  judg- 
ment recovered  by  assignee  of  government  claim,  such  assignment  was 
valid  between  parties. 

Distinguished  in  Seeberger  v.  Castro,  153  U.  S.  34,  38  L.  Ed.  625,  14 
Sup.  Ct.  766,  purchaser  of  import  in  bond,  pending  appeal  from  assess- 
ment of  duties  subsequently  overruled,  may  sue  in  own  name;  Roberts 
V.  Consaul,  24  App.  D.  C.  559,  holding  attorney  may  prosecute  claim 
against  United  States  on  co^tingency  basis. 

Scope  and  construction  of  statute  prohibiting  assignment  of  claim 
against  United  States.    Note,  20  Ann.  Oas.  1119. 
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149  U.  S.  248-259,  37  L.  Ed.  721,  13  Snp.  Ot.  866,  80HAEFFEB  T.  BLAIB. 

Frand  of  one  fnmlflhed  money  to  bny  land  for  lilnuelf  and  another  de- 
prives him  of  commlssionB,  but  not  interest. 

Approved  in  Featherston  v.  Trone,  82  Ark.  384,  102  S.  W.  197,  hold- 
ing agent  misrepresenting  value  of  land  was  not  entitled  to  commis- 
sions; Taylor  v.  Godbold,  76  Ark.  399,  88  S.  W.  960,  broker  selling:  for 
principal  at  higher  price  than  be  discloses  cannot  recover  commissions ; ' 
Paul  V.  Minneapolis  etc.  Machine  Co.,  87  Mo.  App.  654,.  holdini^  where 
servant  employed  for  definite  time  quits  or  is  discharged  for  srood 
cause  or  is  guilty  of  fraud  upon  his  master,  he  cannot  recover  liis  salary. 

Recovery  on  contract  by  party  guilty  of  willful  default.    Note,  5 
Ann.  Oas.  613. 

Partnership  may  be  for  purchaie  and  resale  of  land. 

Approved  in  Hapgood  v.  Berry,  157  Fed.  813,  85  C.  C.  A.  171,  holding 
equity  had  jurisdiction  over  suit  for  accounting  brought  by  one  em- 
ployed to  sell  lands;  Corbin  v.  Holmes,  154  Fed.  600,  603,  83  C.  C.  A. 
367,  holding  one  selling  lands  on  commission  basis  not  a  partner;  Mc- 
Kinley  v.  Lloyd,  128  Fed.  520,  holding  agreement  providing  that  certain 
land  to  be  purchased  should  be  held  in  equal  interests  between  plaint! fl 
and  others,  subject  to  charge  for  purchase  price,  or  that  it  should  be 
partitioned  among  parties,  profits  on  such  sales  as  made  to  be  divided, 
is  within  statute  of  frauds;  Starkweather  v.  Dyer,  30  App.  D.  C.  149, 
holding  in  absence  of  proof,  real  estate  will  be  deemed  to  be  held  in 
joint  tenancy  rather  than  partnership;  Wright  v.  Chilcott,  61  Or.  568, 
121  Pac.  897,  holding  one  taking  over  options  on  agreement  to  share 
profits  will  be  deemed  trustee  for  true  owner. 

Distinguished  in  Dexter  v.  McDonald,  196  Mo.  394,  95  S.  W.  365, 
where  purchaser  of  land  paid  for  it  and  took  warranty  deed  and  exe- 
cuted instrument  whereby  he  agreed  to  allow  another  half  of  net  profits 
on  sale  thereof,  there  was  no  trust;  Hughes  v.  Ewing,  162  Mo.  302,  62 
S.  W.  477,  holding  agreement  to  participate  in  profits  arising  from 
purchase  and  sale  of  lands  does  not  constitute  parties  to  agreement 
partners. 

Partnership  real  estate.    Note,  48  Am.  St.  Bep.  65. 

When  realty  considered  firm  property.    Note,  27  L.  B.  A.  481,  482. 

Partners'  rights  inter  se  in  firm  realty.    Note,  28  L.  B.  A.  105. 

Partner's  right  to  compensation  for  services  to  partnership.     Note, 
17  L.  B.  A.  (N.  S.)  415. 

Agreement  for  sharing  profits  as  constituting  a  partnership.    Note, 
19  £.  B.  C.  410. 

149  V.  8.  269-261,  37  I..  Ed.  725,  13  Sap.  Ot.  840,  CINCINNATI  ETC.  B.  B. 
CO.  ▼.  McKEEN. 

Olrcnit  Court  of  Appeals'  certificato  shonld  contain  facts  and  not  merely 
rofer  to  record. 
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Approved  in  Emsheimer  v.  New  Orleans,  186  U.  S.  42,  46  L.  Ed.  1046, 
22  Sup.  Ct.  774,  reaffirming  rale;  Stratton's  Independence  v.  Howbert, 
231  U.  S.  422,  58  L.  Ed.  295,  34  Sup.  Ct.  136,  holding  pnly  questions  of 
law  will  be  certified  by  Supreme  Court;  Maynard  v.  Hecht,  151  U.  S. 
327,  38  L.  Ed.  181,  14  Sup.  Ct.  354,  when  jurisdiction  is  only  question  on 
appeal,  certificate  from  court  below  is  necessary. 

Definiteness  of  question  to  be  certified.     Note,  81  L.  R.  A.  394. 

149  IT.  S.  261-282,  37  L.  Ed.  726,  13  Sup.  Ct  886,  ABADIE  ▼.  UNITSI> 

STATES. 

In  suit  to  comp«l  remoTal  of  fence  on  public  land,  yalue  of  fence  does 
not  fix  Jurisdiction. 

Approved  in  Decker  v.  Williams,  73  Fed.  311,  amount  involved  is 
determined  by  case  as  it  appears  on  appeal,  not  by  controversy  below. 

149    U.  S.  262-263,  87    L.  Ed.  726,  13  8up.  Ot.  840,  T7NITED  STATES  ▼. 
JONES. 

Bill  of  ezcepHons  must  be  tendered  and  signed  at  term,  in  absence  of 
consent  or  order  of  court. 

Approved  in  Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co.,  233  Fed.  918,  hold- 
ing condensed  statement  of  evidence  will  not  constitute  bill  of  excep- 
tions; United  States  v.  Thibodeaux,  232  Fed.  93,  holding  right  to  bill 
expires  with  term  of  court;  Robertson  v.  Cockrell,  209  Fed.  843,  126 
C.  C.  A.  567,  affirming  judgment  where  bill  of  exceptions  not  season- 
ably allowed;  McCord  v.  Baltimore  etc.  R.  Co.,  187  Fed.  744,  109 
C.  C.  A.  491,  liolding  exception  to  entry  of  judgment  must  be  made 
during  term;  Thornton  v.  Commonwealth,  113  Va.  743,  73  S.  E.  484, 
holding  bill  of  exceptions  cannot  refer  to  other  papers;  Crowe  v.  Cor- 
poration of  Charlestown,  62  W.  Va.  98,  18  Ann.  Oas.  1110,  57  S.  £. 
332,  holding  consent  of  parties  will  not  confer  jurisdiction  to  sign  bill 
after  term  has  expired;  Missouri  etc.  Ry.  Co.  v.  Russell,  60  Fed.  503, 
9  C.  C.  A.  108,  time  cannot  be  extended  by  order  in  vacation;  Southern 
Pac.  Co.  V.  Johnson,  69  Fed.  562,  16  C.  C.  A.  317,  and  Miller  v.  Morgan, 
67  Fed.  83,  14  C.  C.  A.  312,  both  reaffirming  rule;  Scaife  v.  Western 
etc.  Land  Co.,  87  Fed.  310,  30  C.  C.  A.  661,  issuing  mandate  compelling 
judjre  to  sign  bill  which  he  refused  to  sign  during  term. 

149  U.  S.  263-264,  37  L.  Ed.  727,  13  Sup.  Ot.  845,  NASH  T.  HAB8HMAN. 

Not  cited. 

149  U.  S.  264-265,  37  I..  Ed.  727,  13  Sup  Ot.  837,  INTEBSTATE  OOMMEBCE 
OOMMISSION  ▼.  ATOHISON  ETO.  R.  B.  OO. 

Since  act  of  1891,  no  anieal  lies  to  Supreme  Oonrt  under  Interstate  Oom- 
merce  Act. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Interstate  Commerce  Commission, 
162  U.  S.  204,  40  L.  Ed.  942,  16  Sup.  Ct.  669,  defendant  is  a  body  cor- 
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porate,  and  may  sue  and  defend  in  own  name;  Little  Rock  etc.  R.  R. 
Co.  V.  East  Tennessee  etc.  R.  R.  Co.,  159  U.  S.  700,  40  L.  Ed.  312,  16 
Sup.  Ct.  189,  and  Louisville  etc.  R.  R.  Co.  v.  Behlmer,  169  U.  S.  647, 
42  L.  Sd.  890,  18  Sup.  Ct.  503,  reaffirming  ruling. 

149  U.  S.  266-272,  87  L.  Ed.  728,  13  Svp.  Ot.  837,  BIOHMOMD  ETC.  S.  R. 
CO.  ▼.  ELLIOTT. 

Injured  brakeman  may  not  sliow  poasibiUty  of  promotion  as  element  of 
damages. 

Approved  in  Union  Pac.  R.  Co.  v.  Whitney,  198  Fed.  790,  117  C.  C.  A. 
392,  holding  postal  clerk  injured  by  railroad's  negligence  could  not 
recover  money  he  was  accustomed  to  earn  in  side  occupations;  Western 
Union  Tel.  Co.  v.  Ivy,  177  Fed.  67,  100  C.  C.  A.  481,  holding  speculative 
damages  are  not  allowed  on  breach  of  contract;  Swift  &  Co.  v.  John- 
son, 138  Fed.  876,  1  L.  R.  A.  (N.  S.)  1161,  71  C.  C.  A.  619,  where  father 
willfully  abandoned  family,  and  child  turned  over  earnings  to  support 
mother,  fact  that  prior  to  death  child  said  he  would  help  father  if  latter 
in  need  is  insufficient  to  warrant  substantial  damages  to  father  for 
child's  wrongful  death;  Central  Foundry  Co.  v.  Bennett,  144  Ala.  188, 
1  L.  B.  A.  (N.  8.)  1150,  39  South.  575,  where  intestate  killed  after 
serving  six  weeks  of  three-year  apprenticeship,  evidence  as  to  wages  of 
skilled  machinist  is  inadmissible;  Southern  Ry.  Co.  v.  Scott,  128  6a. 
247,  57  S.  E.  506,  holding  jury  should  not  be  instructed  to  consider  pos- 
sibility of  future  raise;  West  Chicago  etc.  Ry.  Co.  v.  Maday,  188  111. 
310,  58  N.  E.  934,  holding  in  action  for  personal  injuries,  evidence  of 
amount  plaintiff  had  earned  in  employment  he  had  abandoned  five  years 
prior  to  injury  is  inadmissible;  Ohio  Valley  Trust  Co.  v.  Wernke,  42 
Ind.  App.  336,  84  N.  E.  1003,  reversing  verdict  where  speculative  earn- 
ings were  allowed  as  damages;  Southern  Ind.  Ry.  Co.  v.  Davis,  32  Ind. 
App.  578,  69  N.  E.  553,  in  action  for  injuries  to  extra  railroad  fireman, 
testimony  that  extra  firemen  were  promoted  to  regulars  in  case  of 
vacancy  is  inadmissible;  Boston  etc.  R.  R.  Co.  v.  O'Reilly,  158  U.  S.  336, 
39  L.  Ed.  1008,  15  Sup.  Ct.  831,  evidence  to  show  future  profits  is  in- 
admissible; Colorado  Coal  etc.  Co.  v.  Lamb,  6  Colo.  App.  267,  40  Pac. 
256,  evidence  of  possibilities  of  promotion  is  inadmissible. 

Evidence  of  earnings  in  higher  position  to  show  damage  for  injury 
to  person  in  line  of  promotion.    Note,  1  L.  B.  A.  (N.  8.)  1151. 

Injured  brakeman  may  show  previous  physical  condition,  wages  and 
perhaps  increase  by  promotion  rule. 

Approved  in  Zibbell  v.  Southern  Pac.  Co.,  160  Fed.  249,  116  Pac.  518, 
holding  evidence  is  admissible  to  show  what  wages  are  open  to  person 
in  business  followed  by  plaintiff;  Louisville  etc.  R.  Co.  v.  Halloway's 
Admr.,  168  Ky.  271,  181  S.  W.  1130,  holding  contributory  ne^li^ence 
of  plaintiff  may  act  to  reduce  damages;  Mississippi  Cent.  R.  Co.  v. 
Hardy,  88  Miss.  747,  41  South.  508,  reviewing  damages  allowed  injured 
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fireman;  Chesapeake  etc.  Ry.  Co.  v.  Camahan,  118  Va.  57,  86  S.  E.  867, 
allowing  twenty-five  thousand  dollars'  damages  for  injury  to  railroad 
fireman ;  Parker  v.  Boston  etc.  R.  R.,  84  Vt.  342,  79  Atl.  870,  2  N.  C.  C.  A. 
355,  holding  contract  of  service  of  injured  party  admissible  to  show 
value  of  his  time;  Sweet  v.  Chicago  etc.  Ry.  Co.,  157  Wis.  409,  147 
N;  W.  1058,  holding  jury  might  consider  probable  gifts  or  inheritances 
in  computing  damages;  Myhra  v.  Chicago  etc.  Ry.  Co.,  62  Wash.  10,  112 
Pac.  943,  applying  principle  where  injured  brakeman  was  promised 
position  as  conductor;  Texas  etc.  Ry.  Co.  v.  Volk,  151  U.  S.  79,  38  L.  Bd. 
80,  14  Sup.  Ct.  240,  testimony  showing  character  of  work  which  plain- 
tiff could  perform  before  and  after  accident  is  admissible;  Illinois 
Cent.  R.  Co.  v.  Davidson,  76  Fed.  522,  22  C.  C.  A.  306,  evidence  of  past 
earnings  is  admissible  where  injury  results  in  inability  to  work. 

Distinguished  in  dissenting  opinion  in  Union  Pac.  R.  Co.  v.  Whitney, 
198  Fed.  794,  117  C.  C.  A.  392,  majority  holding  injured  postal  clerk 
could  not  claim  as  damages  loss  of  money  he  was  accustomed  to  earn 
in  side  occupations. 

Railroad  Is  not  liable  to  stranger  for  defect  In  boiler  not  shown  by 
ordinary  testa. 

Approved  in  Johnson  v.  Cadillac  Motor  Car  Co.,  194  Fed.  504,  hold- 
ing automobile  dealer  is  not  required  to  make  minute  inspection  of 
wheels  placed  on  cars;  Bush  v.  Cincinnati  Traction  Co.,  192  I'ed.  244, 
112  C.  C.  A.  499,  holding  employer  must  make  regular  inspection  of 
machinery ;  Petroleum  Iron  Works  Co.  v.  Boyle,  179  Fed.  437,  438,  102 
C.  C.  A.  579,  holding  jury  judge  as  to  whether  defect  was  latent  one; 
McClaren  v.  Weber  Bros.  Shoe  Co.,  166  Fed.  719,  92  C.  C.  A.  386,  hold- 
ing jury  judge  as  to  whether  employer  was  negligent  in  maintaining 
defective  machinery ;  The  Tresco,  134  Fed.  822,  67  C.  C.  A.  465,  holding 
ship  negligent  for  failure  to  properly  inspect  cable  used  in  unloading 
heavy  buckts  of  ore  where  splice  pulled  out  and  injured  stevedore; 
Westinghouse  etc.  Mfg.  Co.  v.  Heimlich,  127  Fed.  94,  62  C.  C.  A.  92, 
holding  master  purchasing  derrick  chain  from  reputable  chain-maker, 
who  represented  it  of  highest  quality  and  tested,  not  liable  for  injury 
to  employee  caused  by  break  due  to  crystallization  of  iron,  where  chain 
had  been  subjected  to  careful  visual  inspection  from  time  to  time; 
Bishop  V.  Brown,  14  Colo.  App.  548,  61  Pac.  55,  holding  mere  fact  of 
the  explosion  of  a  stationary  steam  boiler  does  not  raise  a  presumption 
of  negligence ;  Central  Georgia  Ry.  Co.  v.  Minor,  2  Ga.  App.  810,  59 
S.  E.  83,  holding  appellate  court  will  not  disturb  inference  drawn  by 
jury ;  Chicago  etc.  Ry.  Co.  v.  Wilf ong,  173  Ind.  312,  90  N.  E.  308,  hold- 
ing injured  employee  must  show  that  employer  had  knowledge  of  defects 
in  machinery;  Kent  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  498,  78  Am.  St- 
Bep.  536,  27  South.  621,  holding  railroad  employee  cannot  recover  for 
injuries  caused  by  defects  in  tool  used  by  him  in  customary  manner 
where  it  was  new  one  of  kind  used  by  railroads  and  had  been  inspected; 
Blankeuship  v.  A.  M.  Hughes  Paint  etc.  Co.,  154  Mo.  App.  492,  135 
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S.  W-  973,  holding  tools  of  special  design  are  not  presumptively  safe; 
MacPheison  v.  Bnick  Motor  Co.,  217  N.  T.  394,  Ann.  Oas.  19160,  440, 
111  N.  E.  1055,  holding  manufacture  of  automobiles  liable  for  injury 
resulting  from  defective  wheel;  Hailey-Ola  Coal  Co.  v.  Parker,  32 
Okl.  657,  40  L.  R.  A.  (N.  8.)  1120,  122  Pac.  638,  holding  jury  is  judge 
as  to  negligence  of  master  in  purchasing  lubricating  oil;  Marshall  v. 
Dalton  Paper  Mills,  82  Vt.  503,  24  L.  R.  A.  (K.  8.)  128,  74  Atl.  112, 
holding  negligence  of  master  not  excused  by  negligence  of  fellow- 
servant;  Bragdon  v.  Perkins  etc.  Co.,  87  Fed.  112,  113,  vendor  of  article 
not  inherently  dangerous,  is  not  liable  to  stranger  for  injuries  from 
latent  defects:  The  Ol3nnpia,  61  Fed.  128,  arguendo. 

Steam.    Note,  Ann.  Oas.  1915D,  861,  854. 

Knowledge  as  element  of  employer's  liability.    Note,  41  L.  R.  A. 
74,  88. 

Liability  of  third  persons  to  servant  for  injuries  in  performance 
of  duties.    Note,  46  L.  R.  A.  52. 

Imputing  to  master  notice  of  original  structural    latent    defects. 
Note,  17  L.  R.  A.  (N.  8.)  106. 

Master's  duty  to  inspect  as  affected  by  purchase  of  instrumentality 
from  responsible  dealer.    Note,  40  L.  R.  A.  (N.  8.)  1122. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Woodruff  v.  Tazoo  etc. 
R.  Co.,  222  Fed.  32,  137  C.  C.  A.  567,  majority  holding  what  has  been 
examined  on  one  writ  of  error  cannot  be  subsequently  examined  on 
second  writ. 

140   U.  8.  273-277,  37  L.  Ed.  732,  13   Sup.  Ot.  848,  UNITED  STATES  ▼. 
MOOK. 

Oovemment  la  entitled  to  nominal  damages  wliere  value  of  trees  cut 
not  shown. 

Approved  in  St.  Louis  etc.  Lumber  Co.  v.  United  States,  177  Fed. 
181,  100  C.  C.  A.  640,  holding  willful  cutting  of  trees  will  not  warrant 
recovery  of  punitive  damages;  Powers  v.  United  States,  119  Fed.  567, 
56  C.  C.  A.  128,  holding  one  cutting  and  removing  timber  from  public 
mineral  lands,  which  he  converted  into  lumber  and  sold  for  purposes 
permitted  by  statute,  not  liable  for  added  value  of  timber  due  to  his 
labor  merely  for  failure  to  keep  record  prescribed  by  land  ofiGice  rules. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  878. 

Measure  of  damages  for  wrongful  cutting  or  deslruction  of  stand- 
ing timber.    Note,  18  L.  R.  A.  (K.  8.)  250. 

Remark  of  court,  tending  to  show  government  countenanced  removal  of 
timber,  is  exroneoua. 

Approved  in  Teller  v.  United  States,  113  Fed.  277,  51  C.  C.  A.  230, 
lidding  on  trial  of  one  for  eutting  timber  on  government  land,  evidence 
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of  eostom  in  that  locality  known  to  general  land  office,  of  entering  on 
land  and  cutting  tiniber  therefrom  before  patent,  is  Inadmissible; 
Cunningham  v.  Metropolitan  Lumber  Co.,  110  Fed.  336,  49  C.  C.  A.  72^ 
holding  homestead  settler,  who  has  not  perfected  his  right  so  as  to  en- 
title him  to  patent,  cannot  cut  and  remove  timber  from  land  and  can- 
not give  title  to  such  timber  as  against  the  government. 

149    U.  8.  277-278,  37  L.  Ed.  734,  13  Sup.  Ot.  860,  UNITED  STATES  ▼. 
HUHFHBIES. 

Measure  of  damages  for  injury  to  or  destruction  of  standing  trees. 
Note,  15  Ann.  Gas.  916. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  878. 

Measure  of  damages  for  wrongful  cutting  or  destruction  of  stand- 
ing timber.    Note,  18  L.  R.  A.  (N.  S.)  250. 

149  U.  8.  278-287,  37  L.  Ed.  734,  13  Sup.  Ct.  872,  UNITED  STATES  V. 
DUMAS. 

Postmaster-general'B  order,  under  20  Stat.  140,  witliholding  commisslonst 
is  not  conclusive  in  suit  against  dellnqnent. 

Approved  in  United  States  v.  Dumas,  149  U.  S.  287,  37  L.  Ed.  737. 
13  Sup.  Ct.  874,  Norton  v.  United  States,  81  Fed,  821,  26  C.  C.  A.  637, 
and  Jaedicke  v.  United  States,  85  Fed.  376,  29  C.  C.  A.  199,  all  reafTirm- 
ing  rule;  United  States  v,  McCoy,  193  U.  S.  599,  48  L.  Ed.  808,  809, 
24  Sup.  Ct.  528,  abandonment  of  mail  contract  prima  facie  shown  in 
suit  on  contractor's  bond  by  evidence  of  official  finding  of  postmaster- 
general  that  he  was  failing  contractor,  together  with  official  reports  of 
local  postmaster  on  which  finding  baaed;  United  States  v.  Pierson,  145 
Fed.  817,  76  C.  C.  A.  390,  in  action  on  Indian  agent 's- bond,  treasury 
transcript  is  not  conclusive  evidence  of  claims  of  government;  United 
States  V.  Marks,  5  Ariz.  408,  52  Pac.  775,  in  action  on  postmaster's 
bond  for  moneys  illegally  retained,  order  of  postmaster-general  with- 
holding commissions  and  certified  accounts  based  on  such  order  showing 
balance  due  government  constitute  prima  facie  case ;  Morgan 's 
Louisiana  etc.  R.  etc.  Co.  v.  John  T.  Mone  Planting  Co.,  130  La.  93,  57 
South.  641,  upholding  commission's  finding  on  question  of  damages. 

Distinguished  in  Harvey  v.  United  States,  97  Fed.  455,  38  C.  C.  A. 
267,  holding  fragmentary  transcript  from  treasury  department's  books, 
containing  accounts  of  former  marshal  which  cover  only  part  of  his 
term,  is  insufficient  to  sustain  judgment  against  sureties  in  action 
brought  thirty-three  years  after  term  expired;  United  States  v.  Car- 
lovitz,  80  Fed.  854,  26  C.  C.  A.  188,  duly  certified  transcript  of  treasury 
books,  showing  account  with  postmaster,  is  admissible. 

Power   of  courts   as   to   rulings   of  Postoffice   Department.    Note, 
12  L.  B.  A.  (N.  8.)  168. 
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149  IT.  S.  287,  87  L.  Ed.  787,  18  Bnp.  Ot.  874,  UNITED  STATES  y.  DUliAS. 

Not  cited. 

149  U.  8.  287-297,  87  L.  Ed.  737,  18  Sup.  Ot.  874,  LEOGETT  ▼.  8TANDABD 
OIL  OO. 

BeLnme  extended  to  coTor  barrel,  wbere  origiiud  coyered  only  process  of 
gluing,  is  void. 

Aj^roved  in  Dunham  v.  Dennison  Mfg.  Co.,  154  U.  S.  Ill,  38  L.  Ed. 
927,  14  Sup.  Ct.  989,  holding  enlarging  reissue,  void. 

Inyalldity  of  new  claim  in  reissne  does  not  impair  original  claim. 
Approved  in  Rawson  etc.  Mfg.  Co.  v.  C.  W.  Hunt  Co.,  147  Fed.  241, 
77  C.  C.  A.  381,  where  drawings  and  descriptions  of  reissue  patent  are 
identical  with  those  of  original,  validity  of  claims  of  original  separately 
stated  in  reissue  not  affected  by  invalidity  of  other  claims. 

One  to  whom  secret  is  disclosed  is  not  estopped  to  deny  validity  of  later 
patent. 

Approved  in  Victor  Talking  Mach.  Co.  v.  American  Graphophone  Co., 
189  Fed.  380,  upholding  Johnson  patent  for  talking-machine;  Westing- 
house  V.  New  York  Air-brake  Co.,  59  Fed.  602,  arguendo. 

Delay  of  fourteen  years  bars  suit  against  def endaqt  promising  not  to  use 


Approved  in  Clapp  v.  Leavens,  164  Fed.  322,  90  C.  C.  A.  250,  holding 
fact  that  mortgagor  was  financially  unable  to  redeem  from  foreclosure 
will  not  prevent  running  of  statute;  In  re  Starkey,  21  App.  D.  C.  525, 
refusing  reissue  after  delay  of  six  years ;  Levis  v.  Kengla,  8  App.  D.  C. 
239,  holding  neither  poverty  nor  ignorance  will  excuse  laches;  Wood- 
manse  etc.  Mfg.  Co.  V.  Williams,  68  Fed.  493,  16  C.  C.  A.  520,  fourteen 
years'  delay  in  suing  for  infringement  constitutes  laches;  Lumley  v. 
Wabash  Ry.  Co.,  71  Fed.  28,  pecuniary  condition  will  not  excuse  laches. 

Distinguished  in  Crown  Cork  etc.  Co.  v.  Aluminum  Stopper  Co.,  108 
Fed.  858,  48  C.  C.  A.  72,  holding  delay  in  obtaining  patent  after  filing 
of  application  due  to  adverse  rulings  of  examiners  which  necessitate 
appeal  will  not  work  abandonment  of  inventor's  rights  where  he  pro- 
ceeds within  time  limited  by  statute. 

Seissae  Ko.  5,786,  for  gluing  barrel,  is  void  because  not  involylng  inven- 
tion. 

Approved  in  Lumber  Anti-Stain  Co.  v.  Nester,  178  Fed.  944,  102 
C.  C  A.  299,  refusing  to  uphold  Cowles  patent  for  preserving  undressed 
lumber;  dissenting  opinion  in  Gameweil  etc.  Tel.  Co.  v.  Municipal  Signal 
Co.f  61  Fed.  953,  10  C.  C.  A.  184,  majority  holding  evidence  of  experi- 
mental use  not  sufficient  to  prove  anticipation. 

Right  to  patent  for  new  process.    Note,  20  £.  B.  0.  133. 
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149  n.  8.  208-^804,  37  L.  Bd.  478,  13  Bap.  Ot.  900,  MOSS0  ▼.  LAWEENCB 
CO.  BANK. 

In  Alabama,  consideration  may,  be  ezpreased  by  "ralne  Teceiyed." 
Approved  in  Northwestern  Lumber  Co.  v.  Orays  Harbor  etc.  Ry.  Co., 
208  Fed.  626,  holding  part  performance  by  railroad  will  not  excuse 
failure  to  put  contract  in  writing;  Walker  v.  Hafer,  170  Fed.  39,  24 
L.  R.  A.  (K.  8.)  315,  95  C.  C.  A.  311,  holding  parol  may  show  that 
agent  signed  note  for  principal. 

Recital  "for  value  received"  as  su£Gicient  statement  of  considera- 
tion in  contract  within  statute  of  frauds.  Note,  Ann.  Gas.  1912Ay 
1243,  1244. 

Kota  payable  to  maker  takes  effect  on  indorsement  and  delivery. 
Approved  in  Taylor  v.  Welslager,  90  Md.  412,  45  Atl.  477,  holding 
promissory  note  executed  by  husband  and  wife,  payable  to  order  of 
husband  and  by  him  indorsed  in  blank,  is  enforceable  by  holder  against 
wife  under  Code,  art.  XLV,  §2;  Bank  v.  Wofford,  71  Miss.  713,  14 
South.  263,  note  payable  to  maker,  and  by  him  indorsed  and  delivered, 
is  equivalent  to  note  payable  to  bearer. 

Guaranty  written  on  note  before  delivery,  is  supported  by  consideration 
of  note;  alitor,  if  written  after. 

Approved  in  Dilvorth  v.  Holmes  Furniture  etc.  Co.,  183  Ala.  613, 
62  South.  813,  applying  principle;  Merritt  v.  Coffin,  152  Ala.  480,  44 
South.  623,  holding  contract  of  guaranty  may  be  based  on  original  con- 
tract so  as  to  take  it  out  of  statute;  W.  T.  Rawleigh  Medical  Co.  v. 
Laursen,  25  N.  D.  73,  74,  48  L.  R.  A.  (N.  S.)  198,  141  N.  W.  67,  68, 
holding  guarantor  may  waive  notice  of  acceptance  of  g^^aranty;  Carter 
V.  Odom,  121  Ala.  164,  25  South.  775,  contemporaneous  accommodation 
indorsement  of  note  is  original  contract,  not  agreement  to  answer  for 
maker. 

What  is  negotiable  note.    Note,  Ann.  Gas.  1912D,  5,  10. 

Statement  of  consideration  in  memorandum  of  contract  to  answer 
for  debt  of  another.    Note,  Ann.  Gas.  1913B,  992,  993,  994. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  406. 

149  U.  8.  304-307,  37  L.  Ed.  745,  13  Sup.  Ot.  881,  NIX  v.  HEDDEN. 

Court  will  take  notice  that  in  ordinary  language  tomatoes  are  ''vege- 
tables.'' 

Approved  in  Rossmann  v.  Gamier,  211  Fed.  408,  128  C.  C.  A.  73, 
holding  judicial  notice  will  not  be  taken  of  the  French  word 
''abricotine'';  S.  S.  Pierce  Co.  v.  United  States,  176  Fed.  441,  442, 
holding  capers  pickled  in  vinegar  are  dutiable  as  pickles;  Von  Bremen 
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etc.  Co.  V.  United  States,  168  Fed.  890,  891,  94  C.  C.  A.  301,  holding 
truffles  in  tins  are  dutiable  as  "mushrooms  in  tins";  United  States  v. 
Knauth,  168  Fed.  540,  93  C.  C.  A.  619,  holding  steel  cylinders  used  for 
stori^e  of  gas  are  ''tubes  finished";  Nordlinger  v.  United  States, 
127  Fed.  685,  62  C.  C.  A.  409,  holding  canary  seed  is  not  free  of  duty, 
nnder  Tariff  Act  1897,  c.  11,  §  2,  Free  List,  par.  656,  but  is  dutiable 
nndcr  chapter  11,  section  1,  schedule  G,  par.  254,  covering  seeds  not 
specially  enumerated;  O.  G.  Hempstead  &  Son  v.  Thomas,  122  Fed.  540, 
59  C.  C.  A.  342,  holding  tungsten  ore  admitted  free  under  section  614 
of  Tariff  Act  of  1897;  Bulkeley  v.  Worthington  Ecclesiastical  Society, 
78  Conn.  534,  63  Atl.  354,  society  for  spread  of  religion  by  maintenance 
and  support  of  certain  church  is  not  ''missionary  society '^  within  mean- 
bag  of  legacy  to  missionary  societies ;  Cadwalader  v.  Zeh,  151  U.  S.  176, 
38  L.  Ed.  118,  14  Sup.  Ct.  290,  commercial  must  prevail  over  popular 
meaning;  Saltonstall  v.  Wieebusch,  156  U.  S.  602,  89  L.  Ed.  550, 15  Sup. 
Ct.  476,  carpenters'  tools  of  forged  steel  dutiable  as  manufactured 
articles  of  steel,  not  forgings ;  Sonn  v.  Magone,  159  U.  S.  421,  40  L.  Ed. 
204,  16  Sup.  Ct.  69,  dry  lentils  and  white  medicum  properly  classified 
as  vegetables;  "Zante  Currants,"  73  Fed.  188,  and  United  States  v. 
Buffalo  etc.  Fuel  Co.,  78  Fed.  Ill,  24  C.  C.  A.  4,  words  of  classification 
in  tariff  laws  are  to  be  construed  in  common  or  commercial  meaning. 

Courts  notice  an  TJnjUgh  words;  dlctlonaxles  are  admitted  merely  as  aids 
to  mMoory. 

Approved  in  "Zante  Currants,"  73  Fed,  187,  reaffirming  rule ;  G.  &  C. 
Merriam  Co.  v.  Syndicate  Pub.  Co.,  207  Fed.  518,  125  C.  C.  A.  177, 
allowing  use  of  name  "Webster"  in  connection  with  dictionary;  State 
V.  Wilhite,  132  Iowa,  229,  11  Ann.  Gag.  180,  109  N.  W.  731,  holding  per- 
son practicing  neurology  was  a  physician ;  Martin  v.  Eagle  Development 
Co.,  41  Or.  456,  69  Pac.  219,  applying  rule  where  vendor  of  mine 
represented  that  land  would  yield  gold  not  less  than  ten  cents  per  yard 
"from  grass  roots  down"  and  that  he  had  "prospected"  land  and  knew 
value  thereof. 

Admissibility  of  dictionaries  in  evidence.    Note,  11  Ann.  Oas.  182. 

149  TJ.  8.  308-314,  37  L.  Ed.  747,  13  Sup.  Ct.  876,  OAUFOBNIA  v.  SAN 
PABLO  ETC.  S.  S.  CO. 

Writ  of  error  dismissed  where  tazea  sued  for  were  afterward  paid. 
Approved  in  Cedar  Rapids  Water  Co.  v.  Cedar  Rapids,  199  U.  S.  600, 
50  L.  Ed.  327,  26  Sup.  Ct.  747,  following  rule ;  United  States  v.  Ham- 
burg-Amerikanische  Co.,  239  U.  S.  475,  60  L.  Ed.  391,  36  Sup.  Ct.  216, 
holding  European  war  terminates  controversy  as  to  monopoly  of  steam- 
ship companies;  Steams  v.  Wood,  236  U.  S.  78,  59  L.  Ed.  476,  35  Sup. 
Ct.   229,  refusing  to  review  statute  reducing  rank  of  national  guard 
officers  where  plaintiff's  standing  was  not  affected;  Coppage  v.  Kansas, 
236  U.  S.  15;  L.  E.  A.  1915C,  960,  59  L.  Ed.  446,  35  Sup.  Ct.  240,  refus- 
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ing  to  uphold  law  making  it  criminal  for  employer  to  forbid  servants 
joining  labor  unions;  Hatfield  v.  King,  184  U.  S.  165,  46  L.  Ed.  483, 
22  Sup.  Ct.  478y  holding  question  of  want  of  controversy  may  be  exam- 
'jined  on  motion  supported  by  affidavits ;  Tyler  v.  Judges  of  the  Court  of 
Registration,  179  U.  S.  408,  45  L.  Ed.  254,  21  Sup.  Ct.  207,  holdin? 
petitioner  in  application  for  prohibition  to  judges  of  Court  of  Land 
Registration,  on  ground  that  proceedings  in  said  court  denied  to  parties 
interested  due  process  of  law,  must  show  personal  interest  in  litigation; 
Thorp  v.  Bonnifield,  177  U.  S.  19,  44  L.  Ed.  654,  20  Sup.  Ct.  536,  denying 
jurisdiction  to  review  where  defendant  has,  by  his  own  action,  reduced 
judgment  against  him  by  voluntary  settlement  and  payment  below  the 
amount  which  necessary  to  give  court  jurisdiction ;  Southern  Pac.  Co.  v. 
Eshelman,  227  Fed.  932,  refusing  to  review  refusal  of  Railroad  Com- 
mission to  allow  indebtedness,  where  order  allowing  same  was  made 
pending  litigation;  Lewis  Pub.  Co.  v.  Wyman,  168  Fed.  758,  applyinjr 
rule  where  Postal  Department  admitted  publication  to  mails  pendintr 
controversy  over  same;  Montgomery  v.  City  Council  of  Charleston,  99 
Fed.  832,  40  C.  C.  A.  108,  holding  where  purchaser  at  foreclosure  of 
corporation's  property,  which  he  was  entitled  to  have  delivered  to  him 
free  of  liens,  paid  city  taxes  and  sought  to  have  amount  thereof  de- 
ducted from  purchase  price  on  ground  of  exemption,  he  cannot  have 
court  allow  claim  if  tax  found  valid;  State  v.  Lyons,  143  Ala.  652,  39 
South.  215,  where,  pending  appeal  from  judgment  denying  mandamus 
to  compel  restoration  to  office  from  which  he  was  illegally  removed,  of- 
ficer legally  removed,  appeal  dismissed;  Wilson  v.  Chesley,  23  Cal.  App. 
6.32, 138  Pac.  959,  holding  where  parties  to  appeal  have  transferred  their 
interests,  appeal  will  be  dismissed ;  Gaines  v.  Knecht,  27  App.  D.  C.  534, 
holding  in  suit  to  determine  right  to  trademark,  constitutionality  of 
trademark  act  will  not  be  considered;  Hale  v.  Berg,  41  Ind.  App.  52, 
83  N.  E.  358,  refusing  to  consider  appeal  from  order  allowing  liquor 
license  where  license  has  expired;  Kalbfell  v.  Wood,  193  Mo.  690,  92 
S.  W.  234,  where  prohibition  to  prevent  election  commissioners  from 
selecting:  election  officers  for  primary  from  certain  list  was  sought  so 
late. that  primary  held  before  provisional  order  returnable,  proceedings 
not  maintainable;  Wedekind  v.  Bell,  26  Nev.  414,  69  Pac.  614,  holding 
where  parties  to  appeal  settle  controversy  appeal  will  be  dismissed, 
though  cause  has  been  argued  and  submitted.;  Albright  v.  Territory  ex 
rel.  Sandoval,  13  N.  M.  69,  11  Ann.  Gas.  1165,  79  Pac.  719,  holding 
termination  of  office  will  not  defeat  action  for  ouster;  Muskogee  Gas. 
etc.  Co.  V.  Haskell,  38  Okl.  363,  Ann.  Gas.  1915A,  190,  132  Pac.  1100, 
applying  rule  where  controversy  was  fictitious;  State  v.  Grand  Jury, 
37  Or.  543,  62  Pac.  208,  holding  where  mandamus  to  compel  grand  jury 
to  inquire  into  criminal  charge  is  refused  and  afterward  grand  jury  is 
discharged,  appeal  will  be  dismissed;  Hamer  v.  Commonwealth,  107 
Va.  638,  59  S.  E.  400,  holding  right  to  hold  office  will  not  be  considered 
where  term  has  expired  pending  litigation;  State  v.  Lambert,  52  W.  Va. 
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250,  251,  43  S.  E,  177,  178,  dismissii^  error  to  judgment  avoiding 
mandamus  to  compel  placing  of  name  on  ballot  where  pending  appeal 
election  has  been  held ;  Mills  v.  Green,  159  U.  S.  653,  654,  40  L.  Ed.  294, 
16  Sup.  Ct.  133,  dismissing  appeal  from  judgment  den3ang  right  to  vote 
where  election  was  held  pending  appeal;  Allen  v.  Georgia,  166  U.  S.  140, 
41  L.  Ed.  950,  17  Sup.  Ct.  526,  dismissal  of  appeal  from  death  sentence 
is  justified  by  escape  of  prisoner  pending  appeal;' Kimball  v.  Kimball, 
174  U.  S.  161,  163,  43  L.  Ed.  934,  19  Sup.  Ct.  641,  dismissing  error  to 
judgment  denying  right  to  administer,  will  having  been  proved  sub- 
sequent thereto;  In  re  Blythe,  108  Cal.  126,  41  Pac.  34,  courts  will 
not  decide  moot  questions;  State  v.  Westport,  135  Mo.  133,  36  S.  W. 
667,  dismissing  mandamus  proceedings  brought  merely  to  test  validity 
of  tax  bills;  Jacksonville  School  Dist.  v.  Crowell,  33  Or.  13,  62  Pac. 
694,  district  having  levied  tax  in  obedience  to  mandate  cannot  appeal 
from  judgment  awarding  same ;  Franklin  v.  Peers,  95  Va.  604,  29  S.  E. 
322,  that  controversy  has  ceased  to  exist  may  be  shown  in  support 
of  motion  to  dismiss  appeal;  Hogan  v.  La  Crosse,  104  Wis.  107,  80 
N.  W.  105,  dismissing  appeal  from  judgment  for  plaintiff,  before  perfec- 
tion of  which  plaintiff  filed  consent  that  judgment  be  vacated. 

Miscellaneous.  Cited  in  Attorney  General  v.  Thompson,  167  Mich. 
513,  133  N.  W.  535,  holding  equity  jurisdiction  does  not  depend  on 
prayer  for  relief,  but  on  facts  alleged. 

149  17.  S.  315-327,  87  L.  Ed.  749,  13  Sop.  Ot.  886,  DATiZFJJ.  ▼.  DUEBEB 
WATCH  ETC.  MFa.  CO. 

Courts  will  enforce  oral  agreement  for  sale  of  rigbt  to  obtain  patent. 
Approved  in  Pressed  Steel  Car  Co.  v.  Hansen,  128  Fed.  446,  reaffirm- 
ing rule;  Thompson  v.  Automatic  Fire  Protection  Co.,  197  Fed.  755, 
holding  assignment  of  application  for  patent  does  not  cut  off  equitable 
claim  good  against  assignor;  National  Wire  Bound  Box  Co.  v.  Healy, 
189  Fed.  56,  110  C.  C.  A.  613,  holding  inventions  made  by  corporation 
organi7.ed  to  promote  patent  belong  to  original  patentee;  Schmitt  v. 
Kelson  Valve  Co.,  125  Fed.  757,  759,  60  C.  C.  A.  522  (affirming  121  Fed. 
98),  holding  inventor  agreeing  to  assign  patent  for  consideration,  pend- 
ing application  cannot  sue  for  infringement  after  refusal  to  assign; 
Cook  V.  Sterling  Electric  Co.,  118  Fed.  47,  holding  oral  agreoment  for 
sale  of  invention,  founded  on  good  consideration,  made  pending  applica- 
tion for  patent,  is  good  defense  to  infringement  suit  after  issuance  of 
patent;  Jones  v.  Berger,  58  Fed.  1007,  subsequent  assignee  takes  sub- 
.  ject  to  oral  nonexclusive  licenses  granted  prior  to  patent;  Fruit  Cloan- 
ins:  Co.  v.  Fresno  etc.  Packing  Co.,  94  Fed.  849,  reaffirming  rule ;  Burton 
V.  Burton  etc.  Car  Co.,  171  Mass.  439,  50  N.  E.  1029,  license  to  use  in- 
vention may  be  given  before  it  is  patented;  Harrigan  v.  Smith,  57 
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N.  J.  £q.  641,  42  All.  579,  decreeing  specific  performance  or  oral  agree- 
ment to  assign  patent,  but  denying  accounting  because  of  laches. 

Validity  of  oral  transfer  of  patent  or  patent  right.    Note,  Ann. 
Caa.  1913E,  1017,  1018. 

Employment  of  skilled  labor  to  make  improyements  does  not  entitle  em- 
ployer to  patents. 

Approved  in  Pressed  Steel  Car  Co.  v.  Hansen,  137  Fed.  410,  411, 
2  L.  R.  A.  (N.  S.)  1172,  71  C.  C.  A.  207,  and  Pressed  Steel  Car  Co.  v. 
Hansen,  128  Fed.  445,  both  reaffirming  rule;  Triumph  Electric  Go.  v. 
Thullen,  225  Fed.  295,  applying  principle;  Hildreth  v.  Duff,  143  Fed. 
141,  agreement  by  employee  to  give  employer  full  benefit  and  enjoyment 
of  all  inventions  whfch  he  might  make  pertaining  to  employer's  business 
does  not  entitle  employer  to  assignment  of  employee's  patents;  Boston 
V.  Allen,  91  Fed.  250,  33  C.  C.  A.  485,  invention  of  gangway  by  engineer 
while  employed  by  city  raises  no  presumption  of  license  to  city. 

Distinguished  in  American  Circular  Loom  Co.  v.  Wilson,  198  Mass. 
201,  126  Am.  St.  Bep.  409,  84  N.  E.  135,  holding  employee  of  corpora- 
tion  cannot  secretly  purchase  patent  with  purpose  of  selling  it  to  com- 
pany at  profit. 

Rights  of  an  employer  to  inventions  made  by  his  employees.    Note, 
52  Am.  St.  Bep.  820. 

Master's  right  to  servant's  inventions.    Note,  2  L.  R.  A.  (K.  S.) 
1175. 

Rights  as    to    things  produced    by  labor  of    employee.    Note,  5 
L.  R.  A.  (N.  S.)  1182. 

Specific  performance  will  not  be  decreed  unless  contract  is  clearly 
proved. 

Approved  in  Burpee  v.  Guggenheim,  226  Fed.  219,  holding  where 
machines  called  for  under  contract  did  not  prove  satisfactory,  com- 
plainant could  not  assert  interest  in  patent;  Prest-0-Lite  Co.  v.  Avery 
Portable  Lighting  Co.,  164  Fed.  63,  holding  suit  to  enforce  trust  ex 
maleficio  cannot  be  brought  under  section  629,  Rev.  Stats.;  Cella  v. 
Brown,  144  Fed.  759,  75  C.  C.  A.  608,  denying  specific  performance  of 
syndicate  proposal  of  sale  and  reorganization  of  street  railroads ;'  Couch 
V.  McCoy,  138  Fed.  700,  704,  refusing  specific  performance  of  alleged 
option  to  purchase  realty;  Kane  v.  Luckman,  131  Fed.  612,  616,  denying 
specific  performance  of  oral  contract  to  exchange  farm  for  cows;  White 
V.  Wansey,  116  Fed.  349,  53  C.  C.  A.  634,  refusing  specific  performance 
of  contract  for  sale  of  real  estate,  where  there  is  conflict  of  evidence 
as  to  whether  it  was  signed  or  not,  and  it  was  understood  by  both 
parties  that  it  should  be  acknowledged,  but  vendor  refused  to  acknowl- 
edge; Edwards  v.  Rothkranz,  3  Alaska,  381,  refusing  to  decree  convey- 
ance of  interest  in  mining  claim;  Williams  v.  Bailey,  69  Fla.  240,  67 
South.  881,  holding  more  than  preponderance  of  evidence  is  necessary; 
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Rosenwald  y.  Middlebrook,  188  Mo.  98,  86  S.  W.  212^  denying  specifie 
performanee  of  oral  contract  whereby  old  practitioner  induced  yonng 
physician  to  enter  into  partnership  with  him  and  agreed  to  will  him  all 
property  in  consideration  of  services  to  be  rendered;  Superior  Oil  & 
Gas  Co.  V.  Mehlin,  25  Okl.  815,  108  Pac.  547,  refusing  to  order  Indian 
to  make  lease  on  his  allotment;  McRae  v.  Smart,  120  Tenn.  426,  114 
S.  W.  732,  decreeing  specific  performance  of  contract  to  transfer  in- 
terest in  patent,  where  complainant  had  furnished  money  in  completing 
same;  Whitcomb  v.  Whitcomb,  85  Vt.  79,  Ann.  Cas.  1918E,  1015,  81 
Atl.  98,  specifically  enforcing  oral  contract  to  transfer  patent;  Klein- 
hans  V.  Jones,  68  Fed.  749,  15  C.  C.  A.  644,  to  support  decree  for  specific 
performance,  contract  must  be  definite  and  clear;  Waite  v.  O'Neil,  72 
Fed.  359,  denying  specific  performance  of  lease  where  disaster  to  build- 
ing rendered  same  impracticable;  Hartz  v.  Cleveland  Block  Co.,  95  Fed. 
687,  37  C.  C.  A.  227,  refusing  to  decree  specific  performance  where  same 
would  work  injustice;  Nevada  Nickel  Syndicate  v.  National  Nickel  Co., 
96  Fed.  153,  refusing  to  enforce  agreement  to  pay  bonus  where  article 
was  not  produced. 

Sufficiency  of  evidence  to  overcome  denial  of  contract.    Note,  4 
L.  B.  A.  (N.  8.)  411. 

Plea  not  supported  liy  testimony  should  be  overruled  and  defendant 
ordered  to  answer. 

Approved  in  Hartz  v.  Cleveland  Block  Co.,  95  Fed.  682,  37  C.  C.  A. 
227,  following  rule;  Vacuum  .Oil  Co.  v.  Eagle  Oil  Co.,  154  Fed.  869, 
holding  on  hearing  of  replication  to  plea,  no  fact  is  in  issue  except  the 
truth  of  matter  set  up  in  plea;  Eveleth  v.  Southern  Cal.  Ry.  Co.,  123 
Fed.  838,  holding  on  hearing  on  plea,  replication  and  proofs,  where 
proofs  sustain  averments  of  plea,  bill  must  be  dismissed;  Westervelt  v. 
Library  Bureau,  118  Fed.  826,  55  C.  C.  A.  436,  holding  Equity  Rule  34 
applies  where  defendant  desires  to  answer  after  issue  of  fact  joined  on 
plea  has  been  decided  against  him. 

Loss  of  right  to  patent  by  public  use  of  invention  for  some  time 
before  application  for  patent.    Note,  20  £.  R.  G.  496. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.     Note^ 
20  £.  R.  C.  770. 

149  U.  S.  327-345,  37  L.  Ed.  756,  13  Sup.  Ot.  892,  WADE  ▼.  OHIOAOO  B.  R. 
CO. 

Mortgages  of  after-acquired  property  cover  equitable  Interests. 
Approved  in  In  re  Chantler  Cloak  &  Suit  Co.,  151  Fed.  952,  holding 
mortgagee  of  after-acquired  interest  prevails  over  trustee  in  bank- 
ruptcy; New  England  Waterworks  Co.  v.  Farmers'  Loan  etc.  Co.,  136 
Fed.  526,  69  C.  C.  A.  297,  water  company's  mortgage  covering  after- 
aequired  property,  pumping  station  and  mains  and  extension  nominally 
XVI— -33 
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eonstmeted  by  second  eompany  eontrolled  by  sftine  stoekholder,  were 
included  in  mortgage  as  after-acquired  property;  Central  Troflt  Co.  ▼. 
Chattanooga  etc.  R.  R.  Co.,  89  Fed.  389,  railroad  mortgage  is  valid  as 
to  portion  of  road  built  after  its  execution ;  Harris  v.  Youngtown  Brid^ 
Co.,  90  Fed.  328,  332,  33  C.  C.  A.  69,  materialmen's  liens  are  sub- 
ordinate to  liens  of  prior  mortgagees;  Georgia  etc.  R.  R.  Co.  v.  Mer- 
cantile Trust  etc.  Co.,  94  Ga.  320,  47  Am.  St.  Bep.  163,  32  L.  R.  A.  218, 
21  S.  E.  706,  railroad  corporation  de  facto  may  bin4  after-acquired 
property  by  construction  mortgage. 

Distinguished  in  New  York  Security  etc.  Co.  v.  Capital  Ry.  Co.,  77 
Fed.  531,  vendor's  lien  on  personal  property  ranks  before  that  of  prior 
mortgage  of  premises. 

Mortgages  of  after-acquired  property  coyer  railroad  completed  Dy  pur- 
dueerSy  ttarougli  strangers,  witb  notice. 

Approved  in  Missouri  Pac.  Ry.  Co.  v.  Bradbury,  106  Mo.  App.  458, 
79  S.  W.  968,  where  railroad  granted  right  of  way,  laid  track  thereon 
and  afterward  abandoned  road  without  removing  rails,  they  become 
property  of  owner  of  land. 

Distinguished  in  Harris  v.  Youngstown  Bridge  Co.,  90  Fed.  330,  33 
C.  C.  A.  69,  after-acquired  property  purchased  with  money  of  third 
party  is  subject  to  latter 's  lien  in  preference  to  that  of  mortgagee. 

Purchaser  at  less  than  face  value  from  pledgee  may  recover  in  full  ftom 
maker. 

Approved  in  Gamble  v.  Rural  Ind.  School  Dist.,  146  Fed.  116,  76 
C.  C.  A.  539,  Iowa  statute,  providing  that  holder  cannot  recover  more 
than  consideratioi)  paid  where  negotiable  paper  procured  by  fraud  on 
maker,  does  not  affect  rights  of  bona  fide  holder  of  school  bond  issued 
prior  to  act;  Barker  v.  Barth,  192  111.  470,  61  N.  E.  391,  holding  where 
non-negotiable  note  was  assigned  and  the  maker,  without  notice  of 
such  assignment,  purchased  the  negotiable  note  of  ihe  payee,  he  can,  in 
action  by  payee  to  use  of  assignee,  set  off  full  amount  of  payee's  note; 
Atlantic  Trust  Co.  v.  Woodbridge  Canal  etc.  Co.,  86  Fed.  982,  pledgee 
buying  bonds  at  auction  is  entitled  to  be  paid  full  value  thereof;  Mc- 
Dougall  V.  Hazelton  etc.  Boiler  Co.,  88  Fed.  224,  31  C.  C.  A.  487,  pledgor 
cannot  object  that  sale  of  pledge  by  pledgee's  agent  was  unauthorized. 

Limited  in  Gamble  v.  Rural  Ind.  School  Dist.,  132  Fed.  523,  purchaser* 
of  past  due  municipal  bond,  fraudulently  issued  and  of  face  value,  in- 
cluding interest  of  over  two  thousand  two  hundred  dollars,  for  fifty 
dollars,  may  recover  only  consideration  paid. 

Rights  of  pledgor  and  pledgee  as  to  sale  of  collateral  bonds  and 
commercial  paper.    Note,  53  L.  R.  A.  865. 

Right  of    purchaser    from    bona    fide   holder  of   note*    Note,  50 
L.  R.  A.  (N.  8.)  77. 
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149  U.  8.  346-350,  37  L.  Bd.  763,  IS  Bop.  Ot.  891,  HEDDBN  ▼.  BIOHABIX 
Commercial  designation  itrevaila'orer  common  usage  if  different. 
Approved  in  Goat  etc.  Import  Co.  y.  United  States,  206  U.  S.  203,  51 
L  £d.  1025,  27  Sup.  Ct.  634,  holding  growth  on  skins  of  Mocha  sheep 
not  taxable  as  wool;  Connecticut  General  Life  Ins.  Co.  v.  Eaton,  218 
Fed.  204,  holding  uncollected  premiums  of  insurance  company  not  tax- 
able as  income;  Mutual  Benefit  Life  Ins.  Co.  v.  Herold,  198  Fed.  211, 
holding  dividends  of  mutual  insurance  company  not  taxable  as  income; 
Benson  v.  United  States,  169  Fed.  120,  86  C.  C.  A.  308,  holding  herring 
in  tins  dutiable  as  ''fish  in  tins";  United  States  v.  Massachusetts  Gen- 
eral Hospital,  100  Fed.  934,  holding  sui^cal  instruments  are  exempt 
under  paragraph  585  of  Tariff  Act  of  1894,  exempting  scientific  instru- 
ments; Cadwalader  v.  Zeh,  151  U.  S.  176,  38  L.  Ed.  118.  14  Sup.  Ct. 
290,  commercial  meaning  prevails;  In  re  Herrman,  56  Fed.  478,  5 
C.  C.  A.  582,  astrachans  dutiable  under  act  of  1890  as  manufactures 
of  goats'  hair. 

149  U.  a  360-355,  37  L.  Ed.  764,  13  Sup.  Ct.  876,  CADWALADEB  ▼.  JES- 
SUP  ETC.  PAPES  CO. 

OkL  mbber  sboes  imported  aa  scrap  rubber  are  dutiable  as  similar  to 

cnde  rubber. 

Approved  in  Sapery  v.  United  States,  135  Fed.  335,  68  C.  C.  A.  140, 
broken  stereotype  plates  are  dutiable  as  type  metal  and  not  as  ''types;. 
^old.'^ 

Distinguished  in  Carberry  v.  United  States,  116  Fed.  774,  holding 
second-hand  bottles,  capable  of  use  as  bottles,  not  admitted  free  as 
junk  under  Tariff  Act  of  1897,  par.  588. 

■ 

149  U.  8.  356-364,  37  L.  Ed.  766,  13  Sup.  Ct.  879,  HOBBIE  ▼.  JENIOSON. 

Owner  for  certain  territory  is  not  liable  for  selling  with  knowledge  of 
intention  to  use  elsewliere. 

Approved  in  Free  Sewing  Mach.  Co.  v.  Bry-Block  Mercantile  Co.,  204 

"Fed,  634,  holding  purchaser  from  liceiisee  may  resell  anywhere;  Win^ 

Chester  Repeating  Arms  Co.  v.  Olmsted,  203  Fed.  495,  121  C,  C.  A.  615, 

holding  patentee  can  regulate  retail  price  of  article;  Daimler  Mfg.  Co. 

y.  Conklin,  160  Fed.   683,  684,  holding  person  purchasing  patent   in 

foreign  country  and  bringing  same  to  this  country  is  not  guilty  of 

infringement;  Edison  Phonograph  Co.  v.  Pike,  116  Fed.  864,  upholding 

contract  by  which  owner  of  patent  granted  license  to  use  and  vend 

patented  articles  and  licensee  agreed  not  to  sell  such  articles  for  less 

than  price  fixed  by  licensor,  and  not  to  sell  to  anyone  who  did  not  sign 

such  agreement,  and  that  as  to  any  articles  sold  in  violation  of  terms, 

license  should  be  void  and  vendor  should  be  an  infringer;  Goodyear 

Shoe  etc.  Co.  v.  Jackson,  112  Fed.  149,  55  L.  B.  A.  6912^  50  C.  €.  A.  159, 

determining   question   of   infringement   where   purchaser  of    patented 

machine  repaired  same;  Eeeler  v.  Standard  Folding-Bed  Co.,  157  U.  S. 
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665,  666,  39  L.  Ed.  850,  851,  15  Sap.  Ct.  740,  741  (see  dissenting  opinion 
in  157  U.  S.  669,  670,  671,  39  L.  £d.*862,  15  Sup.  Ct.  742,  743),  Edison 
Electric  Light  Co.  v.  Citizens'  Electric  Light  etc.  Co.,  64  Fed.  492, 
Edison  Electric  Light  Co.  v.  Bloomingdaie,  65  Fed.  214,  and  Edison 
Electric  Light  Co.  v.  Geolet,  65  Fed.  613,  614,  sale  of  patented  article 
by  assignee  within  his  restricted  territory  carries  right  to  use  it  every- 
where; Grould  V.  Sessions,  67  Fed.  164,  14  C.  C.  A.  366,  shipment  to 
and  sale  in  territory  to  which  patentee  has  not  exclusive  right  does  not 
violate  injunction;  Jackson  v.  Vaughan,  73  Fed.  839,  840,  842,  dealer 
in  territory  reserved  by  patentee  may  purchase  from  licensee  elsewhere 
and  sell  in  reserved  territory;  Wiggin  v.  Consolidated  Shoe  Co.,  161 
Mass.  599,  37  N.  E.  753,  agreement  to  protect  licensee  for  territory 
against  infringement  does  not  include  protection  against  goods  obtained 
elsewhere  and  sold  therein;  Davis  Elec.  Works  v.  Edison  Electric  Light 
Co.,  60  Fed.  278,  279,  8  C.  C.  A.  615,  arguendo. 

Distinguished  in  Daimler  Mfg.  Co.  v.  Conklin,  170  Fed.  72,  27  L.  R.  A. 
(K.  S.)  534,  95  C.  C.  A.  346,  holding  person  purchasing  patent  in  foreign 
country  and  bringing  it  to  United  States  is  guilty  of  infringement; 
Bullock  etc.  Mfg.  Co.  v.  Westinghouse  etc.  Mfg.  Co.,  129  Fed.  113,  63 
C.  C.  A.  607,  where  defendant  is  restrained  from  making  or  selling 
apparatus  embodying  inventions  specified  in  patents,  and  pending  suit 
he  shipped  to  customer  motor  of  one  patent,  with  devices  of  other 
patents,  he  violated  injunction;  Dickerson  v.  Tinling,  84  Fed.  194,  28 
C.  C.  A.  139,  article  patented  in  United  States  cannot  be  imported  from 
foreign  country  and  sold  here. 

Purchaser's  right  to  sell  or  use  personalty  free  from  restrictions 
affecting  it  in  vendor's  hands.    Note,  55  L.  R.  A.  637. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note,  20 
E.  R.  0.  771. 

Importation  of  article  made  abroad  by  process  patented  at  home 
as  an  infringement.    Note,  20  £.  R.  G.  713. 

149  U.  8.  364^368,  37  L.  Ed.  769,  13  Sup.  Ot.  870,  MINNEAPOLIS  ETC.  BT. 
CO.  ▼.  EMMONS. 

Statute  providing  for  treble  damages  for  failure  to  fence  road  is  con- 
stitutional. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Tranbarger,  238  U.  S.  77,  59 
L.  Ed.  1211,  35  Sup.  Ct.  678,  upholding  law  requiring  railroad  to  con- 
struct transverse  openings  in  right  of  way,  to  conduct  surface  water; 
Atlantic  Coast  Line  R.  R.  Co.  v.  City  of  Goldsboro,  232  U.  S.  561,  58 
L.  Ed.  728,  34  Sup.  Ct.  364,  holding  city  may  prohibit  switching  of 
railroad  cars  during  middle  of  day ;  New  York  Cent.  etc.  R.  Co.  v.  Price^ 
159  Fed.  335,  16  L.  R.  A.  (N.  S.)  1103,  86  C.  C.  A.  502,  and  Chicago 
etc.  Ry.  Co.  v.  Irons,  38  Ind.  App.  197,  78  N.  E.  207,  bqth  applying 
principle;  Levy  v.  State,  161  Ind.  256,  68  N.  E.  174,  upholding  act  of 
1901,  licensing  transient  merchants ;  Tcrrc  Haute  etc.  Ry.  Co.  v.  Salmon, 
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161  Ind.  133,  67  N.  E.  918,  upholding  statute  requiring  railroads  to 
fence  tracks  and  on  failure  to  do  so  authorizing  adjoining  owner,  after 
thirty  d$ys'  notice,  to  fence  and  collect  expense  thereof  and  attorneys' 
fees;  People  v.  Chicago  etc:  Ry.  Co.,  223  111.  590,  79  N.  E.  147,  upholding 
Kurd's  Rev.  Stats.  1905,  c.  114,  §  6,  requiring  railroads  to  make  yearly 
report  of  certain  matters  to  Railroad  Commission ;  Gano  y.  Minneapolis 
A  St.  L.  R.  R.  Co.,  114  Iowa,  719,  89  Am.  St.  Bep.  388,  87  N.  W.  717, 
upholding  Code,  §  2007,  providing  that  railroads  condemning  land  for 
right  of  way  shall  pay  to  land  owner  reasonable  attorney's  fees  inci- 
dent to  the  assessment  of  damages  or  appeal  therefrom;  Frisch  v.  Chi- 
cago etc.  Ry.  Co.,  95  Minn.  401,  104  N.  W.  230,  Gen.  Stats.  1894,  §  2695, 
providing  for  treble  damages  for  failure  to  fence  railroad,  does  not 
apply  to  actions  for  killing  animals  by  reason  of  failure  to  fence  road; 
Garrison  v.  Southern  Ry.  Co.,  150  N.  C.  593,  64  S.  E.  585,  holding 
statute  may  impose  penalty  on  railroad  for  refusal  to  receive  shipment ; 
Poindexter  v.  May,  98  Va.  150,  34  S.  E.  973,  upholding  fence  law,  re- 
quiring owner  to  inclose  land  with  lawful  fence,  as  prerequisite  to  right 
to  recover  for  damages  done  by  trespassing  animals ;  State  ex  rel.  State 
Railroad  Commission  v.  Great  Northern  Ry.  Co.,  68  Wash.  267,  123  Pac. 
12,  and  State  ex  rel.  Railroad  Commission  v.  Oregon  etc .« Navigation 
Co.,  68  Wash.  171,  123  Pac.  7,  both  holding  Railroad  Commission  could 
order  construction  of  better  station  facilities ;  New  York  etc.  R.  R.  Co. 
V.  Bristol,  151  U.  S.  571,  38  L.  Ed,  274.  14  Sup.  Ct.  442,  upholding  im- 
position upon  railroad  of  entire  expense  of  changing  grade  crossing; 
Kansas  City  etc.  R.  R.  Co.  v.  Spencer,  72  Miss.  501,  17  South.  169, 
upholding  requirement  of  proper  stock  gaps  and  cattle-guards ;  Daggs  v. 
Orient  Ins.  Co.,  136  Mo.  394,  58  Am.  St.  Rep.  643,  35  L.  R.  A.  229,  38 
S.  W.  87,  upholding  law  prohibiting  fire  companies  from  denying  that 
premises  were  of  value  specified  in  policy  when  insured;  Hartford  Fire 
Ins.  Co.  V.  Chicago  etc.  Ry.  Co.,  175  U.  S.  101,  44  L.  Ed.  89.  20  Sup.  Ct. 
37,  arguendo ;  dissenting  opinion  in  Atchison  etc.  R.  R.  Co.  v.  Matthews, 
174  U.  S.  121,  43  L.  Ed.  919, 19  Sup.  Ct.  619,  majority  upholding  Kansas 
act,  including  attorneys'  fees,  in  damages  recoverable  for  fires  from 
locomotives. 

Constitutionality  of  statutes  requiring  railroads  to  construct  fences 

and  cattle-guards.    Note,  8  Ann.  Gas.  183. 
Measure  of  damages  for  injuries  to  livestock.    Note,  5  Ann.  Gas. 

418. 

Constitutionality  of  statutes  requiring  railroad  to  fence  tracks  and 
build  cattle-guards.    Note,  81  L.  R.  A.  (N.  8.)  861,  864,  866. 

Excessive  penalty  as  denial  of    due  process.    Note,  46  L.  B.  A. 
(N.  8.)  1041. 

Dntiea  in  charter  are  not  ezcluBive  of  otlien  tliat  may  bo  imposed  for 
VaUic  safety. 

Approved  in  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  34, 
41,  100  N.  E.  340,  343,  upholding  law  requiring  grabholds  on  railroad 
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engines;  Detroit  etc.  Ry.  Co.  y.  Commissioner,  127  Mich.  229,  86  N.  W. 
846,  holding  under  Act  1893,  No.  171,  §  5,  where  steam-railroad  has 
extended  road  across  existing  ear  line  and  subsequently  erectioft  of  safe- 
guards at  crossing  becomes  necessary,  railroad  commissioner  may  re- 
quire street>car  company  to  pay  portion  of  expense  of  constructing  and 
maintaining  such  appliances;  Lewis  v.  Northern  Pac.  Ry.  Co.,  36  Mont 
218,  92  Pac.  473,  upholding  law  making  railroads  liable  for  injuries  to 
employees  regardless  of  negligence  of  fellow-employees;  Pennsylvama 
R.  Co.  y.  Ewing,  241  Pa.  588,  Ann.  Oas.  1915B,  157,  49  L.  R.  A.  (N.  8.) 
977,  88  Atl.  777,  upholding  "Full  Crew  Act"  of  1911;  Sioux  Remedy 
Co.  V.  Cope,  28  S.  D.  412,  133  N.  W.  689,  holding  State  may  requiie 
foreign  corporations  to  file  articles;  St.  Louis  etc.  Ry.  Co.  y.  Mathews, 
165  U.  S.  25,  41  L.  Ed.  620,  17  Sup.  Ct.  252  (affirming  121  Mo.  322, 
25  L.  R.  A.  170,  24  S.  W.  598),  upholding  law  making  railroads  liable 
for  fires  communicated  by  locomotiyes. 

Constitutionality  of    statutes    restricting  contracts  and  business. 
Note,  21  L.  R.  A.  790. 

Miscellaneous.  Cited  in  Minneapolis  etc.  R.  Co.  y.  Alexander,  239 
U.  S.  635,  60  L.  Ed.  470,  36  Sup.  Ct.  283,  without  opinion. 

149  n.  B.  368,  37  L.  Ed.  772,  13  Sup.  Ot.  871,  MI1VKEAP0LI8  ETC.  BT.  CO. 
▼.  NEZ^SdK. 

Measure  of  damages  for  injuries  to  liyestock.    Note,  5  Ann.  Oas. 
418. 

149  U.  a  368-411,  37  L.  Ed.  772,  18  Bup.  Ot.  914,  BALTIMOBB  ETO.  B.  B 
00.  ▼.  BAUOH. 

Federal  courts  are  not  bound  by  State  dediions  as  to  railroad's  liability 
to  serrants. 

Approved  in  Jones  y.  Southern  Pac.  Co.,  144  Fed.  974,  7  Ann.  Gas. 
256,  75  C.  C.  A.  602,  reaffirming  rule;  Lankford  v.  Platte  Iron  Wks. 
Co.,  235  U.  S.  478,  59  L.  Ed.  322,  35  Sup.  Ct.  173,  holding  suit  under 
bank  depositors'  guaranty  fund  is  suit  against  State,  requiring  latter's 
consent;  Euhn  v.  Fairmont  Coal  Co.,  215  U.  S.  359,  54  L.  Ed.  234,  30 
Sup.  Ct.  140,  holding  Federal  court  not  bound  by  decision  of  State 
court  that  grantee  of  mining  claim  must  maintain  surface  of  ground; 
Colorado  Yule  Marble  Co.  v.  Collins,  230  Fed.  81,  holding  Federal  courts 
will  follow  their  own  rules  in  interpreting  contracts;  Louisville  etc.  R. 
Co.  V.  Hughes,  201  Fed.  750,  holding  Federal  law  governs  as  to  inspec- 
tion of  boilers  on  engines;  Postal  Telegraph-Cable  Co.  v.  Grantham, 
187  Fed.  59, 109  C.  C.  A.  370,  appljring  rule  to  instructions  to  jury ;  Kuhn 
v.  Fairmont  Coal. Co.,  179  Fed.  195,  66  W.  Va.  711,  102  C.  C.  A.  457, 
holding  Federal  court  will  incline  to  construction  placed  on  deed  by  State 
courts ;  Snare  &  Triest  Co.  v.  Friedman,  169  Fed.  14,  40  L.  B.  A.  (N.  S.) 
S67,  94  C.  C.  A.  369,  applying  rule  to  allowance  of  amendments  to 
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^  pleadings;  Bossell  v.  Qrigsby,  168  Fed.  580,  94  C.  C.  A.  61,  holding 

assignment  of  insurance  policy  governed  by  law  of  State  when  assigned ; 
Wabash  R.  Co.  v.  United  States,  168  Fed.  4,  93  C.  C.  A.  393,  upholding 
Safety  Appliance  Act  of  1903;  Chicago  etc.  Ry.  Coi  ▼.  Kendall,  167 
Fed.  67,  68,  16  Axuu  Gas.  660»  93  C.  C.  A.  422,  holding  Federal  conrts 
can  compel  party  to  submit  to  surgical  examination ;  Woldson  v.  Larson, 
164  Fed.  550,  90  C.  C.  A.  422,  applying  principle  to  measure  of  damages ; 
Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  365,  86  C.  C.  A.  361,  hold- 
ing Federal  courts  need  not  follow  State's  construction  of  contract  of 
guaranty;  Pabst  Brewing  Co.  v.  Thorley,  145  Fed.  120,  76  C.  C.  A.  87, 
in  action  for  breach  of  covenant  of  quiet  enjoyment  in  lease  of  property 
in  New  York,  whether  eviction  was  by  virtue  of  act  of  holder  of  para- 
mount title  for  whose  acts  defendant  responsible  is  determinable  by 
New  York  law;  Yeates  v.  Illinois  C.  R.  Co.,  137  Fed.  945,  lessor  of  rail- 
road track  is  not  liable  for  negligence  of  lessee  in  operating  trains  on 
saeh  tracks ;  Three  States  Lumber  Co.  v.  Blanks,  133  Fed.  482, 69  L.  R.  A. 
283,  66  C.  C.  A.  353,  question  of  what  will  excuse  plaintiff  for  nonreturn 
of  property  replevied,  on  his  failure  in  action,  is  one  of  general  law; 
Kane  v.  Erie  R.  R.  Co.,  128  Fed.  475,  holding,  under  Ohio  Rev.  Stats., 
§  3365-22,  railroad  not  liable  to  inferior  servant  for  injuries  sustained 
through  n^ligence  of  superior  servant;   Western  Union   Tel.  Co.  v. 
Sklar,  126  Fed.  298,  61  C.  C.  A.  281,  holding,  under  Tenn.  Code,  §§  1837, 
1838,  damages  for  mental  suffering  caused  by  unreasonable  delay  in 
delivery  of  telegram  not  recoverable  when  not  accompanied  by  pecuni- 
ary loss  or  physical  injury;   Cargill  v.  Duffy,  123  Fed.  733,  holding 
under  New  York  City  ordinance  relating  to  licensing  of  cabs  and  driv- 
ers, owner  of  licensed  cab  who  lets  same  by  day  to  driver  to  whom  he 
also  furnishes  badge  is  liable  to  passenger  for  injuries  due  to  driver's 
negligence;  Pennsylvania  Co.  v.  Fishack,  123  Fed.  472,  59  C.  C.  A. 
269,  holding  in  absence  of  State  statute,  Federal  court  applies  its  own 
rales  in  determining  who  are  fellow-servants ;  Keene  Five  Cent  Sav. 
Bank  v.  Reid,  123  Fed.  226,  59  C.  C.  A.  225,  holding  Federal  courts 
exercise  independent  judgment  in  construing  note  and. mortgage;  Elliott 
V.  Pelton,  119  Fed.  279,  56  C.  C.  A.  74,  holding  State  decision  holding 
conductor  to  be  vice-principal .  not  binding  on  Federal  courts ;  Texas 
*  P.  Ry.  Co.  V.  Carlin,  111  Fed.  780,  60  L.  R.  A.  462,  49  C.  C.  A.  605, 
holding,  under   Texas   statutes,  foreman   of  bridge  gang  not   fellow- 
servant  of  member  of  gang  who,  under  his  orders,  is  engaged  in  sepa- 
rate piece  of  work ;  Louisville  etc.  R.  R.  Co.  v.  Stuber,  108  Fed.  936^ 
^  ^  R.  A.  696,  48  C.  C.  A.  149,  holding  foreman  of  water  supply, 
injured  in  collision  while  riding  on  engine,  is  fellow-servant  of  engineer; 
;^erican  Surety  Co.  v.  Worcester  Cycle  "Mfg.  Co.,  100  Fed.  44,  hold- 
^^Sf   under  Connecticut  decisions,   chattel   mortgage   is   invalid  as   to 
atter-acquired  property  as  against  third  persons  unless  mortgagee  has 
Mtually  taken  possession  before  other  rights    intervene;    Briegal  v. 
Southern  Pac.  Co.,  98  Fed.  962,  39  C.  C.  A.  359,  holding  fireman  oiling 
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turntable  by  direction  of  engineer  fellow-servant  of  latter;  Hunt  v. 
Hurd,  98  Fed.  688,  39  C.  C.  A.  226,  holding  brakeman  fellow-servant 
of  section-hand;  Southern  Pac.  Co.  v.  McQill,  5  Ariz.  41,  44  Pac.  303, 
following  Federal  rule  as  to  fellow-servant  law;  Cross  v.  Chicago  etc. 
R,  R.  Co.,  191  Mo.  App.  209,  177  S.  W.  1130,  applying  rule  in  suit 
against  railroad  for  injuries;  Farrar  v.  St.  Louis  etc.  R.  Co.,  149  Mo. 
App.  197,  199,  130  S.  W.  376,  377,  holding  Federal  law  governs  causes 
of  action  in  Indian  territory;  Swift  v.  Philadelphia  etc.  R.  R.  Co.,  64 
Fed.  65,  action  will  not  lie  in  State  court  for  excessive  back  freight 
on  shipments  after  Interstate  Commerce  Act. 

Under  authority  of  principal  case,  following  have  been  held  questions 
of  general  law,  to  be  decided  by  Federal  courts,  irrespective  of  State 
court  rulings:  Breed  v.  Glasgow  Inv.  Co.,  71  Fed.  909,  Federal  courts 
should  use  own  judgment  as  to  meaning  of  State  laws  unconstrued  by 
highest  State  courts ;  Ryan  v.  Staples,  76  Fed.  728,  23  C.  C.  A.  541,  single 
State  decision  on  common  law  does  not  establish  rule  of  property ;  Oatton 
V.  Chicago  etc.  Ry.  Co.,  95  Iowa,  139,  28  L.  R.  A.  666,  63  N.  W.  598,  deny- 
ing existence  of  national  common  law;  Gardner  v.  Michigan  Cent  R.  R. 
Co.,  150, U.  S.  358,  87  L.  Ed.  1109,  14  Sup.  Ct.  143,  Northern  Pac.  R.  R. 
Co.  V.  Hambly,  154  U.  S.  360,  88  L.  Ed.  1014,  14  Sup.  Ct.  986,  Harley 
V.  Louisville  etc.  R.  R.  Co.,  57  Fed.  146,  McPeck  v.  Central  Vermont 
R.  R.  Co.,  79  Fed.  596,  25  C.  C.  A.  110,  Wight  v.  Southern  Ry.  Co.,  80 
Fed.  261,  Murray  v.  Chicago  etc.  Ry.  Co.,  92  Fed.  871,  35  C.  C.  A.  62 
(affirming  62  Fed.  45),  New  York  etc.  R.  R.  Co.  v.  O'Leary,  93  Fed.  740, 
35  C.  C.  A.  562,  Felton  v.  BuUard,  94  Fed.  784,  37  C.  C.  A.  1,  and  Good- 
well  V.  Montana  etc.  Ry.  Co.,  18  Mont.  297,  45  Pac.  211,  all  questions 
of  liability  for  negligence  of  fellow-servant,  and  who  are  fellow-ser- 
vants; Western  Union  Tel.  Co.  v.  Wood,  57  Fed.  478,  21  L.  R.  A.  712, 
6  C.  C.  A.  432,  question  of  telegraph  company's  liability  for  failure 
to  deliver  message;  Lightcap  v,  Philadelphia  Traction  Co.,  60  Fed.  215, 
whether  ringing  car-gong  violently  near  horse  was  negligence;  Western 
Union  Tel.  Co.  v.  Cook,  61  Fed.  628,  9  C.  C.  A.  680,  as  to  validity  of 
contracts  exempting  telegraph  companies  from  liability  for  mistakes; 
Cairo  etc.  Ry.  Co.  v.  Brevoort,  62  Fed.  131,  25  L.  R.  A.  581,  question 
of  rights  of  riparian  owners  of  stream  forming  interstate  boundary; 
Berry  v.  Lake  Erie  etc.  R.  R.  Co.,  70  Fed.  680,  whether  parents'  negli- 
gence should  be  imputed  to  child. 

Following  have  been  held  not  binding  on  Federal  courts:  Chicago  etc. 
Jly.  Co.  V.  Solan,  169  U.  S.  137,  42  L.  Ed.  692,  18  Sup.  Ct.  290,  State's 
construction  of  railroad's  right  to  contract  for  exemption;  Murray  v. 
Chicago  etc.  Ry.  Co.,  62  Fed.  31,  State  court's  conclusions  as  to  when 
cause  of  action  based  on  fraud  accrues ;  Union  Pac.  Ry.  Co.  v.  Yates,  79 
Fed.  589,  40  L.  R.  A.  559,  25  C.  C.  A.  103,  State  construction  of  eommon- 
law  rules  of  evidence ;  Dygert  v.  Vermont  Loan  etc.  Co.,  94  Fed.  915,  37 
C.  C.  A.  389,  State  decision  on  usury  question;  Kalleck  v.  Deering,  161 
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Mass.  472,  42  Am.  St.  Rep.  424,  37  N.  E.  452,  and  Jackson  v.  Norfolk 
etc.  R.  R.  Co.,  43  W.  Va.  390,  27  S.  E.  283,  arguendo. 

Distingaished  in  Leazotte  v.  Boston  etc.  R.  R.,  70  N.  H.  6,  45  Atl. 
1084,  holding  where  brakcman  injured  on  defendant 's  railroad  in  Massa- 
chusetts  brought  suit  in  New  Hampshire,  defendant's  liability  governed 
hy  laws  of  Massachusetts;  Northern  Pac.  R.  R.  Co.  v.  Mase,  63  Fed. 
115,  11  C.  C.  A.  63,  following  State  statute  regulating  master's  liabil- 
ity;  Boston  etc.  R.  Co.  v.  McDuffey,  79  Fed.  937,  25  C.  C.  A.  247, 
responsibility  for  negligence  of  servants  is  governed  by  law  of  place 
where  cause  of  action  arose,  not  lex  fori;  Central  of  Geoi^a  Ry.  Co. 
V.  Kavanaugh,  92  Fed.  58,  34  C.  C.  A.  203,  where  State  has  express 
statute,  Federal  courts  will  follow  it,  not  common  law. 

State  decisions  on  following  questions  have  been  held  binding  on  Fed- 
eral courts ;  Forsyth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  HOC,  17  Sup. 
Ct.  670,  as  to  territorial  boundaries  of  municipality ;  Northern  Pac.  R.  R. 
Co.  V.  Hogan,  63  Fed.  105, 11  C.  C.  A.  51,  State  construction  of  State  stat- 
ute defining  employers'  liability;  Willis  v.  Board  of  Commrs.  of  Wyan- 
dotte County,  86  Fed.  874,  as  to  constitutionality  of  statute  will  be  fol- 
lowed; Stewart  v.  Morris,  89  Fed.  292,  32  C.  C.  A.  203,  as  to  rules  of 
evidence;  Greenwood  v.  Westport,  63  Conn.  602,  60  Fed.  576,  as  to 
powers  of  municipalities. 

Conflict  of  laws  as  to  fellow-servant  doctrine.  Note,  7  Ann.  Cas. 
257. 

Conflict  of  laws  as  to  action  for  death  or  bodily  injury.  Note,  56 
L.  R.  A.  219. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  890,  892,  437. 

Master  is  liable  for  negligence  of  servant  controlling  separate  depart- 
ment; but  if  due  care  is  uaed  in  selection,  mere  fact  of  control  does  not 
create  liability. 

Approved  in  Phoenix  Bridge  Co.  v.  Castleberry,  131  Fed.  180,  65 
C.  C.  A.  481,  following  rule;  Atlantic  Transport  Co.  v.  Imbrovek,  234 
U.  S.  63,  61  L.  R.  A.  (N.  S.)  1167,  58  L.  Ed.  1213,  34  Sup.  Ct.  733, 
holding  stevedore  company  liable  for  injury  resulting  from  failure  to 
<!lose  hatches;  El  Paso  etc.  R.  R.  Co.  v.  Vizard,  211  U.  S.  611,  63  L.  Ed. 
351,  29  Sup.  Ct.  210,  holding  mounting  moving  car  by  grabbing  stand- 
ard on  side  and  placing  foot  on  journal-box  was  not  contributory  negli- 
gence; Northern  Pac.  Ry.  Co.  v.  Dixon,  194  U.  S.  344,  349,  48  L.  Ed. 
1009,  1011,  24  Sup.  Ct.  683,  negligence  of  local  telegraph  operator  in 
reporting  to  train-dispatcher  movement  of  trains  past  his  station,  re- 
sulting in  death  of  fireman,  is  act  of  fellow-servant;  Patton  v.  Texas 
A  P.  R,  R.  Co.,  179  U.  S.  664,  45  L.  Ed.  865,  21  Sup.  Ct.  278,  holding 
railroad  not  liable  for  injury  to  fireman  by  reason  of  defective  step  on 
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engine  where  engine  had  been  thoroughly  inspected  before  trip;  Re^an 
V.  Parker-Washington  Co.,  205  Fed.  699,  701,  702,  703,  704,  705,  L.  B.  A. 
1915F,  810,  123  C.  C.  A.  648,  holding  master  liable  for  sending  work- 
men into  un trimmed  tunnel ;  Hoersgen  v.  Southwestern  Portland  Cement 
Co.,  205  Fed.  881,  124  C.  C.  A.  72,  holding  jury  is  judge  as  to  whether 
act  of  superintendent  rendered  corporation  liable;  Moss  v.  Gulf  Com- 
press Co.,  202  Fed.  661,  662,  121  C.  C.  A.  67,  holding  express  company 
liable  for  negligence  of  special  agent;  Francis  v.  Cramp  &  Co.,  200 
Fed.  386,  118  C.  C.  A.  535,  holding  employer  liable  for  furnishing 
defective  pail;  Southern  Ry.  Co.  v.  Rogers,  196  Fed.  290,  116  C.  C.  A. 
106,  holding  jury  jud<re  as  to  whether  railroad  negligent  in  placing 
switch-stand  too  near  track;  Eastern  Expanded  Metal  Co.  v.  Galvas, 
195  Fed.  739,  115  C.  C.  A.  537,  holding  one  superintending  structural 
iron  work  was  not  fellow-servant  of  those  under  him ;  Northern  Pac. 
Ry.  Co.  V.  Schoeffler,  193  Fed.  630,  113  C.  C.  A.  495,  holding  railroad 
was  negligent  in  moving  cars  about  in  repair-shop;  Gagnon  v.  Klander- 
Weldon  Dyeing  Mach.  Co.,  174  Fed.  488,  holding  negligence  of  super- 
intendent of  blacksmith-shop  imputable  to  master;  Firment  v.  Berwind- 
White  Coal  Min.  Co.,  162  Fed.  763,  upholding  instruction  to  effect  that 
it  was  employer's  ''absolute  duty''  to  provide  safe  place  to  work  in; 
Pennsylvania  R.  Co.  v.  Hartell,  157  Fed.  668,  85  C.  C.  A.  335,  holding 
jury  judge  as  to  whether  employer  liable  in  putting  inexperienced  man 
in  charge  of  machinery;  Katahdin  Pulp  etc.  Co.  v.  Peltomaa,'  156 
Fed.  343,  84  C.  C.  A.  238,  upholding  instruction  to  effect  that  employer 
required  to  maintain  reasonably  safe  appliances;  Peters  v.  George, 
154  Fed.  639,  83  C.  C.  A.  408,  holding  negligence  of  gang  boss  imputable 
to  employer;  Kinnear  Mfg.  Co.  v.  Carlisle,  152  Fed.  936,  82  C.  C.  A. 
81,  holding  complaint  for  negligence  must  allege  machinery  unsafe; 
Baltimore  etc.  Ry.  Co.  v.  Brown,  146  Fed.  29,  76  C.  C.  A.  482,  where 
railroad  owned  barges  to  transport  cars  and  employee  injured  by  step- 
ping into  space  loading  platform  and  cars,  over  which  usual  plate  had 
not  been  replaced  at  instance  of  foreman^  railroad  is  liable;  Kane  v. 
Erie  R.  Co.,  133  Fed.  687,  68  L.  R.  A.  788,  67  C.  C.  A.  653,  Ohio  fellow- 
servant  act  cannot  be  evaded  by  railroad  by  putting  dummy  in  charge 
of  every  other  employee  on  train;  Bunker  Hill  &  Sullivan  Min.  etc.  Co. 
V.  Jones,  130  Fed.  818,  65  C.  C.  A.  363,  minor  employed  to  operate 
drill  in  mine  may  assume  that  timbering  or  condition  of  rock  above 
him  is  reasonably  safe;  National  Steel  Co.  v.  Lowe,  127  Fed.  316,  62 
C.  C.  A.  229,  holding  stove-tender  in  steel  works  may  recover  for  in- 
juries caused  by  water  block  being  freed  from  wall  of  furnace  while 
being  repaired;  St.  Louis  Cordage  Co.  v.  Miller,  126  Fed.  600,  505, 
512,  68  L.  R.  A.  551,  61  C.  C.  A.  477,  holding  woman  injured  by  slip- 
ping of  fingers  in  cogs  of  geaiing  in  factory  where  she  had  worked 
for  six  months  cannot  recover  where  she  had  worked  at  machine  for 
some  time;  Chicago  House  Wrecking  Co.  v.  Bimey,  117  Fed.  76,  78, 
54  C.  C.  A.  458,  holding  where  wrecking  company  employed  in  tearing 
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down  exposition  bnildings  and  selling  materials  employed  eh^neer  as 
superintendent  in  eharge  of  work  of  tearing  down  buildings,  who  hired 
and  discharged  men  and  personally  directed  foreman,  snperintendent 
was  vice-principal;  Alaska  United  Gold  Min.  Co.  v.  Muset,  114  Fed. 
69,  52  C.  C.  A.  14,  holding  where  corporation  owning  two  mines  has 
general  superintendent  for  both  and  foreman  of  each  mine,  who  employs 
and  discharges  men   and  directs  and   controls   the   operation   of  his 
mine  and  gangs  of  men  there  employed,  such  foreman  is  vice-principal; 
Weeks  v.  Scharer,  111  Fed.  333,  335,  49  C.  C.  A.  372,  holding  shift 
boss  in  charge  of  gang,  whose  duty  it  is  to  direct  men  when,  where 
and  how  to  work,  but  who  has  no  authority  to  hire  or  discharge  men, 
beii^  fellow-servant  of  men  in  shift,  notice  to  him  of  incompetence 
of  fellow-servant  is  not  notice  thereof  to  master ;  In  re  California  Nav. 
&  Imp.  Co.,  110  Fed.  673,  holding  steamship  owner  liable  to  fireman 
for  injuries  caused  by  burstfing  of  steam  drum  connected  with  boilers; 
Lafayette  Bridge  Co.  v.  Olsen,  108  Fed.  337,  54  L.  B.  A.  88,  47  C.  C.  A. 
367,  holding    bridge  company  liable  for  injury   to   employee   caused 
by  defective  plank  in  temporary  wooden  structure,  timbers  of  which 
selected  by  common  workman  by  direction  of  foreman;  Toledo  Brewing 
etc.  Co.  V.  Bosch,  101  Fed.  534,  41  C.  C.  A.  482,  holding  master  liable 
for  injuries  to  servant  due  to  dangerous  condition  of  appliances  which 
he  is  required  to  use,  though  dangerous  condition  due  to  negligence  of 
independent  contractor;  Brown  v.  King,  100  Fed.  568,  570,  40  C.  C.  A. 
545,  holding  helper  and  operator  of  mine  whose  duty  it  was  to  look 
ont  for  ''missed  shots"  are  fellow-servants,  and  it  was  not  duty  of 
employer  to  make  inspection  for  ''missed  shots"  after  each  explosion, 
danger  therefrom  being  incident  to  employment;    New  Orleans   etc. 
R.  R.  Co.  v.  Clements,  100  Fed.  423,  40  C.  C.  A.  465,  holding  night 
foreman  moving  cars  at  night,  and  on  jumping  on  car  to  loosen  brake 
grabbed  brake-wheel  from  which  nut  on  top  was  gone,  not  guilty  of 
contributory  negligence  in  failing  to  examine  brake;  Stevens  v.  Cham- 
berlain, 100  Fed.  382,  40  C.  C.  A.  421,  holding  machinist  in  mill,  whose 
duty  it  was  to  make  repairs  when  ordered  by  superintendent,  and  who 
bad  authority  over  assistants   and  helpers,   whom   he   employed,   but 
whose  principal  duties  required  him  to  work  with  his  hands,  was  fellow- 
servant  of  employee  assisting  him  in  repair  of  machine;  Fenwick  v. 
Illinois  Cent.  R.  R.  Co.,  100  Fed.  248,  40  C.  C.  A.  369,  holding,  under 
Mississippi  laws,  foreman  appointed  by  yardmaster  to  direct  switch 
on  which  cars  were  to  be  switched  according  to  switch  list  furnished 
him  not  superior  oflScer  of  member  of  switching  crew;  Port  Blakely 
Mill  Co.  V.  Garrett,  97  Fed.  539,  38  C.  C.  A.  342,  holding  railroad  liable 
for  injuries  to  employee  by  breaking  of  stakes  which  fit  in  sockets 
on  side  of  flat  cars,  though  supplied  by  coservant  of  person  injured; 
St.  Louis  etc.  Ry.  Co.  v.  Reed,  92  Ark.  355,  122  S.  W.  647,  holding 
servant  required  to  notice  only  patent  defects;  Hoxie  v.  New  York 
etc.  R.  Co.,  82  Conn.  360,  17  Ann.  Oas.  824,  73  Atl.  758,  upholding 
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law  making  railroads  liable  for  injuries  to  employees;  Carter  v.  Mc- 
Dermott,  29  App.  D.  C.  154,  10  L.  B.  A.  (N.  8.)  1108,  holding  railroad 
liable  for  negligence  of  conductor  in  failing  to  pat  danger  light  on  end 
of  car ;  Steams  ft  Culver  Lumber  Co.  v.  Fowler,  58  Fla.  369,  50  South. 
683,  holding  railroad  not  bound  by  negligence  of  boss  of  logging  train; 
Knauf    V.  Dover  Lumber  Co.,  20  Idaho,  784,  120  Pac.  161,  holding: 
employer  liable  for  maintaining  hole  of  unusual  size  around  machinery; 
Grace  v.  Minneapolis  etc.  R.  Co.,  153  Iowa,  429,  133  N.  W.  676,  holding 
railroad  liable  for  negligence  of  brakeman;  Lanza  v.  Le  Grand  Quany 
Co.,  124  Iowa,  664,  100  N.  W.  490,  where  quarryman  was  injured  by 
explosion  caused  by  putting  bar  into  hole  in  which  dynamite  was  in- 
serted, but  not  exploded,  which  plaintiff  did  not  know,  his  negligence  is 
for  jury;  Jarboe's  Admr.  v.  Coleman,  168  Ky.  713,  182  S.  W.  926, 
liolding  master  not  liable  where  defect  obvious;  Chesapeake  etc.  Ry. 
Co.  v.  De  Atley,  159  Ky.  692,  167  S.  W>  935,  discussing  distinction 
between  assumed  risk  and  contributory  negligence;  Pfisterer  v.  Peter, 
117  Ky.  509,  78  S.  W.  462,  servant  may  recover  for  injuries  caused  by 
falling  of  pUtform  on  which  he  was  working;  Evans  v.  Louisiana  Lum- 
ber Co.,  Ill  La.  543,  35  South.  739,  holding  master  liable  for  injuries 
to  sawmill  hand  caused  by  failure  of  sawyer,  who  was  addicted  to 
liquor,  to  obey  signal;  Frye  v.  Bath  Gas  etc.  Co.,  94  Me.  23,  46  Atl. 
805,  holding  master  liable  to  fireman   employed   in   boiler-room   who 
fell  into  hole  that  had  been  dug  and  left  open  in  front  of  boiler  by 
master's  employees,  who  were  making  foundation  for  an  economizer; 
Chesapeake  etc.  Telephone  Co.  v.  State,  124  Md.  537,  93  Atl.  15,  hold- 
ing contributory  n^ligence  question  for  jury;   Security  Cement  etc. 
Co.  V.  Bowers,  124  Md.  16,  91  Atl.  836,  holding  master  liable  for  main- 
taining unsafe  hole  in  floor  of  workshop;  Dettering  v.  Levy,  114  Md. 
283,  79  Atl.  480,  1  N.  C.  C.  A.  639,  where  plaintiff  was  injured  by  rap- 
idly moving  shaft;  Pennsylvania  Steel  Co.  v.  Nace,  113  Md.  485,  45 
L.  B.  A.  (N.  S.)  281,  77  Atl.  1132,  holding  master  liable  for  allowinsr 
men  to  work  on  unsafe  pier;  Manuel  v.  Mayor  etc.  of  City  of  Cum- 
berland, 111   Md.  207,  73  Atl.  709,  and   Bemheimer  Bros.  v.  Bager, 
108  Md.  560.  129  Am.  St.  Bep.  468,  70  Atl.  94,  both  holding  master 
liable  for  failure  to  properly  brace  excavation;  Brager  V.  Austin,  99 
Md.  480,  58  Atl.  433,  holding  master  liable  for  death  of  minor  employee 
by  falling  into  open  elevator  shaft;  Skinner  v.  McLaughlin,  94  Md.  530, 
51  Atl.  100,  holding  master  liable  for  injury  to  laborer  employed  by 
shipbuilder  assisting  in  lowering  scow  by  helping  with  stubbing  rope, 
when  he  was  inexperienced  and  was  not  warned  of  dangerous  character 
of  work;  Sonsmith  v.  Pere  Marquette  R.  Co.,  173  Mich.  78,  138  N.  W. 
356,  upholding  law  abolishing  fellow-servant  defense ;  Headline  v.  Great 
Northern  Ry.  Co.,  113  Minn.  78,  128  N.  W.  1116,  holding  negligence 
of    engineer  of  train  imputable  to  company;    English  v.  Roberts  etc. 
Shoe  Co.,  145  Mo.  App.  450,  122  S.  W.  749,  holding  master  not  guilty 
of  negligence  in  giving  order  to  hurry  up  work;  Morton  v.  William 
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BaiT  Dry  Goods  Co.,  126  Mo.  App.  389,  103  S.  W.  592,  holding  master 
bound  by  negligence  of  engineers  in  selecting  boilers;  Longpre  v.  Big 
Blackfoot  Milling  Co.,  38  Mont.  106,  99  Pac.  132,  holding  master  not 
liable  for  failure  of  fellow-servant  to  give  notice  of  defective  appli- 
ance; Zellars  v.  Missouri  Water  etc.  Co.,  92  Mo.  App.  126,  holding 
where  two  shifts  were  employed  in  engine-room  and  each  shift  had 
to  keep  place  in  repair  during  period  until  it  was  discharged,  and  they 
failure  to  notify  fireman  of  second  shift,  who  was  hurt  though  engineer 
notified,  he  cannot    recover,  as  members  of    two  shifts  were    fellow- 
servants;  Burch  V.  Southern  Pac.  Co.,  32   Nev.  125,  Ann.  Oas.  1912B, 
1166,  104  Pac.  236,  holding  railroad  liable  for  failure  of  trainmaster 
to  repair  switch-stand;  Carroll  v.  Tidewater  Oil  Co.,  67  N.  J.  h.  652, 
684,  52  Atl.  277,  holding  master  liable  for  injury  to  employee  directed 
by  superintendent  to  assist  in  moving  punching-machine,  fly-wheel  of 
which  was  loose  and  slipped  off;  Cerrillos  etc.  R.  R.  Co.  v.  Deserant, 
9  N.  M.  57,  49  Pac.  811,  holding  mine  owner  not  liable  for  death  of 
employee  caused  by  explosion  of  gases;  Deligny  v.  Tate  Furniture  Co., 
170  N.  C.  202,  86  S.  E.  986,  holding  master  liable  for  failure  to  pro- 
vide machine  with  iron  cleat;  Cochran  v.  Young-Hartsell  Mills  Co., 
169  N.  C.  62,  86  S.  E.  151,  where  employer  allowed  iron  pipe  to  become 
charged  with  electricity ;  Steele  v.  Grant,  166  N.  C.  641,  645,  82  S.  E. 
1041,  1042,  holding  master  liable  for  maintaining  defective   elevator 
shaft;  Lloyd  v.  Southern  Ry.  Co.,  166  N.  C.  33,  81  S.  E.  1006,  holding 
railroad  liable  for  maintaining:  defective  ashpan  on  engine;  Mincey  v. 
Atlantic  Coast  Line  R.  Co.,  161  N.  C.  471,  77  S.  E.  675,  holding  railroad 
liable  for  furnishing  defective  ladder;  Rock  Island  Coal  Mining  Co. 
V.  Davis,  44  Okl.  426,  144  Pac.  605.  holding  master  liable  for  sending 
servant  into  unsafe  mine;  Dewey  Portland  Cement  Co.  v.  Blunt,  38 
Okl.  191,  132  Pac.  662,  holding  master  guilty  of  negliorence  in  sending 
laborer  into  cement  pit;  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl. 
367,  373,  64  L.  B.  A.  145,  75  Pac.  540,  543,  determining  liability  for 
injuries  to  employee  in  cotton-seed  oil  factory  caused  by  breaking  of 
ladder;  Vanyi  v.  Portland  Flouring  Mills  Co.,  63  Or.  532,  128  Pac.  834, 
holding  master  liable  for  negligence  of  foreman  in  moving  machinery; 
Missouri  etc.  Ry.  Co.  v.  Adams,  42  Tex.  Civ.  278,  114  S.  W.  455,  holding 
where  fireman  did  not  know  of  danger  until  he  had  entered  on  trip, 
he  was  not  required  to  abandon  post;  Morrison  v.  San  Pedro  etc.  R. 
Co.,  32  Utah,  94,  88  Pac.  1000,  holding  railroad  liable  for  nesrligence 
of  train-dispatcher;   Merrill   v.   Oregon   Short  Line  R.  Co.,  29   Utah, 
278,  110  Am.  St.  Rep.  695,  81  Pac.  88,  determining  liability  of  railroad 
for  death  of  car-repairer  working  between  cars  in  yards  where  servants 
disregarded  road's   regulations;   Faulkner  v.   Mammoth   Min.   Co.,   23 
Utah,  442,  66  Pac.  801,  holding  where  miner  was  ordered  by  foreman 
to  make  excavations  at  place  where  miner  thought  overhanging  ground 
looked  "a  little  suspicious,''  but  foreman   assured  him  it   was  safe, 
there  was  no  such  obvious  danger  as  to  create  assumption  of  risk;  Pool 
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V.  Southern  Pac.  Co.,  20  Utah,  216,  58  Pac.  328,  holding  railroad  liable 
to  ear  repairer  killed  while  under  car  which  was  on  repair  track  and 
was  bumped  by  engine  under  direction  of  switch  foreman,  who  had 
actual  knowledge  of  deceased's  position  under  car;  Lincoln  v.  Central 
Vermont  Ry.  Co.,  82  Vt.  193,  187  Am.  St.  Rep.  998,  72  Atl.  824,  hold- 
ing railroad  liable  for  n^ligence  of  servant  in  failing  to  properly  main- 
tain track;  Kiley  v.  Rutland  R.  Co.,  80  Vt.  546,  18  Ann.  Gas.  269,  68 
Atl.  717,  holding  railroad  liable  for  negligence  of  car  inspector;  Shan- 
non V.  Consolidated  etc.  Min.  Co.,  24  Wash.  132,  64  Pac.  173,  holding 
master  liable  for  injuries  to  mine  employee  by  dischai^e  of  ''missed 
shot,"  where  one  of  shift,  in  addition  to  doing  same  work  as  other 
men,  was  charged  with  duty  of  notifying  incoming  shift  of  existence 
of   ''missed    shot'';    Gowen  v.  Harley,  56   Fed.  981,  6  C.  C.  A.  190, 
master's  promise  to  furnish  safer  tools  is  immaterial  where  work  could 
be  done  in  reasonable  safety  without;  Union  Pac.  Ry.  Co.  v.  Novak,  61 
Fed.  583,  587,  9  C.  C.  A.  629,  master's  duty  is  to  provide  safe  working 
place  and  appliances;  Frost  v.  Oregon  etc.  Ry.  Co.,  69  Fed.  940,  con- 
tributory negligence  is  a  matter  of  affirmative  defense;   Alaska  etc. 
Min.  Co.  V.  Whelan,  64  Fed.  464,  12  C.  C.  A.  225,  question  whether 
employees  are  fellow-servants  may  properly  go  to  jury;  Hermann  v. 
Port  Blakely  Mill  Co.,  71  Fed.  855,  master's  duty  to  give  warning  does 
not  include   actual  warning  itself,  but  providing  competent  servant; 
Baltimore  etc.  R.  R.  Co.  v.  Henthome,  73  Fed.  638,  19  C.  C.  A.  623, 
master  cannot  rid  himself  of  liability  for  selection  of  competent  .em- 
ployees by  delegating  same;  The  Pioneer,  78  Fed.  608,  master  must 
provide  safe  place  to  work  in,  irrespective  of  coemployee's  negligence; 
Pennsylvania  R.  R.  Co.  v.  La  Rue,  81  Fed.  150,  27  C.  C.  A.  363,  and 
New  York  etc.  R.  R.  Co.  v.  O'Leary,  93  Fed.  741,  35  C.  C.  A.  562, 
where  safety  of  appliances  is  concerned,  n^ligence  of  employee  in- 
trusted therewith  is  that  of  master;  Baker  v.  Barber  Asphalt  Ry.,  92 
Fed.  120,  that  employee  knew  of    defect  in  appliances  need    not  be 
specially   pleaded ;   Detroit   Crude  Oil  Co.  v.   Grable,  94  Fed.   79,  36 
C.  C.  A.  94,  employee  continuing  in  dangerous  employment  after  lapse 
of  reasonable  time  after  promise  to  repair  assumes  risk;  Wheatley  v. 
Philadelphia  etc.  R.  R.  Co.,  1  Marv.  (Del.)  313,  30  Atl.  662,  refusing 
recovery  in  absence  of  employer's  negligence;  Atchison  etc.  R.  R.  Co. 
v.  Martin,  7  N.  M.  177,  34  Pac.  542,  company  is  not  liable  because  of 
negligence  of  superior  servant  controlling  section-men;  Baltimore  etc. 
R.  R.  Co.  V.  Sutherland,  12  Ohio  C.  C.  311,  master  mechanic  with  gen- 
eral power  to  hire  may  establish  relations  of  subordinate  and  superior: 
McCharles  v.  Horn  Silver  Min.  etc.  Co.,  10  Utah,  473,  37  Pac.  734, 
master  is  not  liable  for  negligence  in  retaining  incompetent  servant, 
where  fellow-servant  knowing  him  incompetent  continued  to  work  with 
him;  StoU  v.  Daly  Min.  Co.,  19  Utah,  282,  57  Pac.  298,  evidence  of 
carelessness  of  engineer  is  proper  under  allegation  of  incompetency 
o£  fellow-servant;  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  389,  27 
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S.  E.  282,  where  viee^principal  perfonoB  act  in  line  of  fellow-servant's. 
duty,  he  is  fellow-servant. 

Under  authority  of  principal  ease,  master  has  been  held  liable  in  fol- 
lowing cases:  Union  Pac.  Ry.  Co.  v.  Daniels,  152  U.  S.  689,  38  Ii«  Ed.  600, 
14  Sup.  Ct.  757,  where  car  inspector  allowed  car  to  go  out  with  cracked 
wheel;  PuUman's  Palace  Car  Co.  v.  Harkins,  55  Fed.  939,  5  C.  C.  A.  326, 
where  employee  was  killed  by  unprotected  machinery;  Finley  v.  Richmond 
etc.  R.  R.  Co.,  59  Fed.  421,  where  engineer,  in  charge  during  conductor's 
absence,  ordered  brakeman  to  couple  by  hand,  contrary  to  rule ;  Burke  v. 
Anderson,  69  Fed.  818, 16  C.  C.  A.  442,  where  servant  wa&  injured  by  ex- 
plosion  of  dynamite,  of  existence  of  which  he  had  no  warning;  The 
Joseph  B.  Thomas,  81  Fed.  585,  where  stevedore  was  injured  by  sailor's 
n^ligence;  Donnelly  v.  San  Francisco  Bridge  Co.,  117  Cal.  424,  49  Pac. 
561,  for  negligence  of  servants  performing  duty  which  lay  on  master; 
Morbach  v.  Home  Min.  Co.,  53  Kan.  739,  37  Pac.  124,  although  injured 
employee  is  stockholder  in  defendant  corporation;  Stucke  v.  Orleans 

B.  R.  Co.,  50  La.  Ann.  201,  23  South.  353,  where  working  place  was 
unsafe;  American  Tobacco  Co.  v.  Strickling,  88  Md.  504,  41  Atl.  1084, 
for  injury  to  inexperienced  employee  from  unguarded  shaft;  Anderson 
V.  Michigan  etc.  R.  R.  Co.,  107  Mich.  595,  65  N.  W.  586,  where  brake- 
man  was  injured  through  defective  condition  of  track,  repairer's  neg- 
li^nce  no  defense;  Lebbering  v.  Struthers,  157  Pa.  St.  323,  27  Atl. 
721,  where  master  selected  inexperienced  man  to  instruct  workman 
in  use  of  new  machinery;  Wright  v.  Southern  Pac.  Co.,  14  Utah,  393, 
46  Pac.  376,  where  switchman  was  injured  through  defective  engine; 
Mangum  v.  Bullion  etc.  Min.  Co.,  15  Utah,  549,  50  Pac.  838,  where 
employee,  with  knowledge  of  slight  defects  in  machinery,  continued  in 
employment;  dissenting  opinion  in  Maryland  Clay  Co.  v.  Goodnow, 
95  Md.  349,  51  Atl.  297,  majority  holding  master  not  liable  for  injury 
to  workman  unloading  clay  from  cars  which  were  bumped  by  train 
of  cars  made  up  by  servant,  starting  down  incline,  where  cars  had  de- 
fective brakes;  dissenting  opinion  in  McLaine  v.  Head  ft  Dowst  Co., 
71  N.  H.  301,  52  Atl.  549,  majority  holding  master  not  liable  for  fore- 
man's failure  to  warn  laborer  when  load  of  dirt  and  stone  was  about 
to  be  dumx>ed  into  trench  where  he  was  at  work. 

Master  held  not  liable  in  following  cases:  Louisville  etc.  R.  R.  Co.  v. 
Ward,  61  Fed.  929,  J.0  C.  C.  A.  166,  for  injury  to  switchman  caused  by 
trackmen  leaving  hole  in  track;  Callaway  v.  Allen,  64  Fed.  299,  12 

C.  C.  A.  114,  where  workman  was  injured  by  dangerous  appliance  con- 
structed and  furnished  by  foreman,  without  master's  orders;  Northern 
Pac.  R.  R.  Co.  V.  Beaton,  64  Fed.  666,  12  C.  C.  A.  301,  where  he  had 
no  knowledge  of  incompetency  of  fellow-servant;  Southern  Pac.  Co.  v. 
Johnson,  64  Fed.  960,  12  C.  C.  A.  479,  where  engineer  went  out  on 
running-board  to  make  repairs  while  engine  was  moving  rapidly;  Bums 
V.  Sennett,  99  Cal.  367,  33  Pac.  917,  to  one  of  stevedore's  gang  for 
negligent  putting  together  of  appliances;  Kaileck  v.  Deering,  161  Mass. 
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471,  42  Am.  St.  Bep.  428,  37  N.  E.  451,  owners  of  coaster  are  not  liable 
for  injuries  to  seaman  through  breaking  of  triangle  negligently  con- 
structed by  mate;  Norfolk  etc.  R.  R.  Co.  v.  Houchins,  96  Va.  409,  W 
Am.  St.  Rep.  801,  28  S.  E.  582,  where  servant,  with  knowledge  of  de- 
fects,  remained   in   employment,  failing  to  notify  master. 

Followed,  but  reasonably  disapproved,  in  Atchison  etc.  R.  R.  Co.  v. 
Martin,  7  N.  M.  182,  34  Pac.  543,  and  Canadian  Pac.  Ry.  Co.  v.  John- 
ston, 61  Fed.  743,  25  L.  B.  A.  475,  9  C.  C.  A.  587,  generally;  dissenting 
opinion  in  Dewey  v.  Detroit  etc.  Ry.  Co.,  97  Mich.  334,  87  Am.  St.  Rep. 
851,  22  L.  B.  A.  294,  56  N.  W.  757,  majority  holding  freight  brakcman 
and  car  inspector  fellow-servants. 

Distingniished  in  Gregory  v.  Chicago  etc.  Ry.  Co.,  42  Mont.  557,  558, 
113  Pac.  1125,  holding  servant  assumed  risk  in  moving  heavy  machinery; 
New  York  etc.  R.  R.  Co.  v.  Hyde,  56  Fed.  194,  5  C.  C.  A.  461,  master 
cannot  escape  liability  by  delegating  duty  of  furnishing  safe  appliance; 
Little  Rock  etc.  R.  R.  Co.  v.  Moseley,  56  Fed.  1012,  6  C.  C.  A.  225,  rail- 
'  road  company  is  liable  for  neglect  of  car  inspectors ;  Western  Coal  etc. 
Co.  V.  Ingraham,  70  Fed.  223,  17  C.  C.  A.  71,  doctrine  of  fellow-servant 
is  inapplicable  where  miner's  injury  was  due  to  faulty  timbering; 
Flanigan  v.  Guggenheim  Smelting  Co.,  63  N.  J.  L.  664,  44  Atl.  768, 
employer  is  bound  to  use  reasonable  care  to  furnish  safe  ladder  to 
workmen,  and  responsible  for  negligence  of  makers  thereof. 

Disapproved  in  Spates  v.  Wells  Bros.,  43  App.  D.  C.  559,  and  Collins 
V.  John  W.  Danforth  Co.,  36  App.  D.  C.  599,  holding  master  not  liable 
where  defective  scaffolding  built  by  fellow-servant;  Louisa  Coal  Co.  v. 
Hammond's  Admx.,  160  Ky.  276,  169  S.  W.  711,  holding  railroad  em- 
ployer guilty  of  contributory  negligence  in  attempting  to  mount  moving 
car ;  Chandler  v.  St.  Louis  etc.  R.  Co.,  127  Mo.  App.  38,  44,  46, 106  S.  W. 
554,  556,  557,  holding  section-hand  riding  on  crowded  handcar  will  be 
deemed  to  have  assumed  risk;  Miller  v.  Berkeley  Limestone  Co.,  70 
W.  Va.  652,  75  S.  E.  73,  holding  master  not  liable  for  negligence  of 
foreman  of  quarry. 

Prima  fade,  all  in  employ  of  single  master  are  fellow-servants;  mere 
fact  of  control  cannot  destroy  relation. 

Approved  in  Kelley  v.  Great  Northern  Ry.  Co.,  152  Fed.  231,  and 
Mondou  V.  New  York  etc.  R.  R.  Co.,  223  U.  S.  47,  51,  88  L.  R.  A.  (N.  S.) 
44.  66  L.  Ed.  345.  346,  32  Sup  Ct.  169,  1  C,  C.  Jt.  822,  both  uphold- 
ing Federal  Liability  Act;  Texas  etc.  Ry.  Co.  v.  Bourman,  212  U.  S. 
541,  53  L.  Ed.  644,  29  Rup.  Ct.  319,  holding  railway  engineer  and  sec- 
tion foreman  fellow-servants;  Wood  v.  Potlatch  Lumber  Co.,  213  Fed. 
593,  130  C.  C.  A.  171,  holding  one  installing  brick  work  and  one  fixing 
machinery  were  fellow-servants;  Chicago  etc.  R.  Co.  v.  Richardson,  202 
Fed.  844,  121  C.  C.  A.  144,  holding  baggageman  and  telegraph  operator 
wpre  fellow-servants;  Zikos  v.  Oregon  etc.  Navigatioi^  Co.,  179  Fed. 
895,  holding  section  foreman  and  members  of  his  crew  are  fellow- 
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servants;  Delaware  L.  &  W.  R.  Co.  v.  Royce,  176  Fed.  332,  99  C.  C.  A. 
256,  holding  engineer  and  brakeman  fellow-servants;  Illinois  Cent.  R. 
Co.  V.  Hart,  176  Fed.  247,  248,  52  K  B.  A«  (N.  S.)  1117, 100  C.  C.  A.  49, 
holding  signalman  and  baggageman  fellow-servants ;  Sniper  v.  Southern 
Ry.  Co.,  166  Fed.  6,  91  C.  C.  A.  593,  holding  engineer  and  conductor 
of  train  not  fellow-servants;  Portland  Gold  Min.  Co.  v.  Duke,  164  Fed. 
182,  90  C.  C.  A.1 166,  holding  foreman  of  mill  was  fellow-servant  of 
men  under  him ;  Salmons  v.  Norfolk  etc.  Ry.  Co.,  162  Fed.  730,  734,  hold- 
ing tel^raph  operator  was  vice-principal   and   not  fellow-servant   of 
injured  trainman ;  National  Fire  Proofing  Co.  v.  Andrews,  168  Fed.  299, 
85  C.  C.  A.  526,  holding  inside  foreman  and  laborer  were  fellow-servants ; 
Vilter  Mfg.  Co.  v.  Otte,  157  Fed.  231,  84  C.  C.  A.  673,  holding  foreman 
empowered  to  hire  and  discharge  was  still  fellow-servant ;  Westinghonse 
etc.  Co.  v.  Callaghan,  155  Fed.  399, 400, 19  L.  R.  A.  (N.  S.)  861,  83  C.  C.  A. 
699,  holding  superintendent  of  work  was  fellow-servant;  Beals  v.  Cleve- 
land etc.  Ry.  Co.,  153  Fed.  213,  holding  question  of  fellow-servants 
should  not  be  submitted  to  jury;  Smith  v.  Lehigh  Valley  R.  Co.;  141 
Fed.  195,  mate  and  floatman  of  same  crew  are  fellow-servants ;  American 
Bridge  Co.  v.  Seeds,  144  Fed.  608,  611,  11  L.  R.  A.  (N.  S.)  1041,  75 
C.  C.  A.  407,  holding  bridge  company  rebuilding  bridge  not  liable  to 
servant  injured  by  being  struck  by  load  lifted  by  tackle  on  foreman's 
inopportune  signal;  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v.  Jones,  130 
Fed.  820,  65  C.  C.  A.  363,  mine  owner  cannot  avoid  liability  for  injury 
to  miner  arising  from  failure  to  inspect  and  provide  safe  place  to  work 
by  delegating  duty  to  fellow-servant;  Pennsylvania  Co.  v.  Fishack,  123 
Fed.  471,  59  C.  C.  A.  269,  holding  yardmaster  in  charge  of  switch-yards, 
who  is  subordinate  to  general  yardmaster,  who  is  in  turn  subordinate 
to  trainmaster,  and  he  to  superintendent,  is  fellow-servant  of  switch- 
men; Hale  V.  Kansas  City  Southern  Ry.  Co.,  120  Fed.  735,  57  C.  C.  A. 
149,  holding  railroad  not  liable  in  Louisiana  for  injuries  to  member  of 
train  crew  through  negligence  of  another  member  of  same  crew;  South- 
em  Pac.  Co.  V.  Schoer,  114  Fed.  469,  57  L.  R.  A.  707,  52  C.  C.  A.  268, 
holding,  under  Utah  Rev.  Stats.,   §§  1342,  1343,  engineer  not  fellow- 
servant  of  his  fireman ;  McDonald  v.  Buckley,  109  Fed.  292,  48  C.  C.  A. 
372,  holding  general   foreman   employed   by   contractors,   and    having 
charge  of  work  and  of  employees,  with  power  to  employ  and  discharge, 
while  employed  in  actual  work  of  directing  operations  of  pile-driver, 
giving  signals  to  engineer  for  fall  of  hammer,  is  fellow-servant  of  other 
members  of  pile-driver  gang;  Cincinnati  etc.  R.  R.  Co.  v.  Gray,  101  Fed. 
626,  50  L.  R.  A.  47,  41  C.  C.  A.  535,  holding  general  yardmaster  and 
yard  foreman  in  switch-yards  are  fellow-servants;  Browne  v.  King,  100 
Fed.  565,  40  C.  C.  A.  545,  holding  helper  and  operator  in  mine  whose 
daty  it  was  to  look  out  for  "missed  shots"  are  fellow-servants;  Thomas 
r.  Cincinnati  etc.  Ry.  Co.,  97  Fed.  249,  250,  holding  yardmaster  of  rail- 
road who  is  made  responsible  for  condition  of  yards,  directs  incoming 
XVI— 34 
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and  starting  of  trains,  and  is  anthorizd  to  employ  and  discharge  men, 
who  is  subject  to  orders  of  superintendent  and  trainmaster,  is  fellow- 
servant  of  foreman  of  yard  switch  gang;  Southern  Pac,  Co.  v.  McGill, 
5  Ariz.  41,  44,  44  Pac.  303,  304,  foreman  of  railroad  section  and  con- 
ductor of  work  train,  both  of  whom  engaged  in  clearing  wreck  on 
former's  section,  are  fellow-servants;  Poorman  Silver  Mines  v.  Devling, 
34  Colo.  48,  81  Pac.  255,  where  mining  company  required  each  shift  to 
examine  work  to  ascertain  whether  there  were  any  ''missed  holes"  be- 
fore beginning  to  work,  act  of  foreman  in  making  examination  was  that 
of  fellow-servant;  Larson  v.  Le  Doux,  11  Idaho,  57,  60,  81  Pac.  601, 
603,  where  hod-carrier  was  injured  by  breaking  of  scaffolding  erected 
by  another  employee  under  direction  of  master's  manager,  master  is  not 
liable ;  Dell  v.  Marmon,  164  Ind.  617,  69  L.  B.  A.  163,  73  N.  E.  71,  fore- 
man who  worked  with  men,  but  who  was  not  at  head  of  department,  is 
fellow-servant  of  his  men;  Southern  Ind.  Co.  v.  Martin,  160  Ind.  286, 
66  N.  E.  888,  holding  one  employed  in  unloading  and  hauling  stone  on 
defendant's  train  is  fellow-servant  of  manager  of  train  and  work; 
McQueeny  v.  Chicago  etc.  Ry.  Co.,  120  Iowa,  526,  94  N.  W.  1126,  hold- 
ing foreman  in  charge  of  steam  shovel  while  assisting  in  replacing 
chain  on  pulley  of  shovel  is  fellow-servant  with  servant  who  is  also 
engaged  in  replacing  the  chain;  Atchison  etc.  Bridge  Co.  v.  Miller,  71 
Kan.  32,  80  Pac.  25,  member  of  bridge  pile-driving  crew  is  fellow-servant 
of  machinist  employed  to  repair  stationary  engines  used  in  same  work; 
Pasco  V.  Minneapolis  Steel  etc.  Co.,  105  Minn.  133,  18  L.  B.  A.  (N.  S.) 
153,  117  N,  W.  479,  holding  "straw  boss"  was  fellow-servant  of  those 
under  him;  Southern  Ry.  Co.  v.  Cheaves,  84  Miss.  586,  587,  589,  691, 
36  South.  696,  697,  698,  holding  railroad  liable  for  injuries  to  enginjeer 
in  collision  caused  by  his  fireman  going  to  sleep;  Tabor  v.  St.  Louis  etc. 
Ry.  Co.,  210  Mo.  400,  124  Am.  St.  Bep.  728,  109  S.  W.  769,  holding 
conductor  is  not  fellow-servant  of  master  mechanic;  Goodwell  v.  Mon- 
tana Cent.  Ry.  Co.,  18  Mont.  297,  300,  45  Pac.  211,  213,  216,  holding  fore- 
man of  six  men  is  fellow-servant  of  those  under  him;  Allen  v.  Bell,  32 
Mont.  79,  79  Pac.  584,  one  in  charge  of  operating  department  of  mine 
for  defendant  with  power  to  hire  and  discharge,  and  having  supreme 
supervision  of  mine,  is  vice-principal  as  to  miner;  Ricker  v.  Central  R. 
Co.,  73  N.  J.  L.  752,  9  Ann.  Gas.  785,  7  L.  B.  A.  (N.  S.)  650,  64  Atl. 
1068,  holding  train-dispatcher  not  fellow-servant  of  fireman  on  locomo- 
tive; Knutter  v.  New  York  etc.  Tel.  Co.,  67  N.  J.  L.  652,  52  Atl.  567, 
holding  lineman  fellow-servant  of  district  manager  who  had  charge  of 
business  of  telephone  company  and  whose  negligence,  while  co-operating 
with  lineman  and  at  same  time  supervising  work,  was  cause  of  injury; 
Tanner  v.  Hitch  Lumber  Co.,  140  N.  C.  479,  53  S.  E.  288,  where  master 
undertook  to  transport  laborer  to  and  from  quarters  on  loaded  log  ears, 
negligent  act  of  servant  in  loading  cars  resulting  in  injury  to  another 
servant  rendered  master  liable;  E.  Van  Winkle  Gin  etc.  Co.  v.  Brooks, 
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29  Okl.  354,  361,  116  Pac.  910,  912,  refusing  to  hold  corporation  Uable 
for  act  of  fellow-servant;  Ruemmeli-Brann  Co.  v.  Cahill,  14  Okl.  426, 
79  Pac.  261,  oiler  in  ice  plant  and  chief  engineer  are  fellow-servants; 
Mast  V.  Kern,  34  Or.  249,  76  Am.  St  Bep.  581,  54  Pac.  951,  holding 
superintendent  and  manager  of  quarry,  having  power  to  hire  and  dis- 
charge employees,  is  fellow-servant  in  directing  workman  with  whom 
he  is  engaged  in  blasting  to  put  powder  into  hole,  without  waiting  for 
hole  to  cool  after  powder  had  exploded  therein;  St.  Louis  etc.  R.  Co. 
V.  Amett,  37  Tex.  Civ.  526,  84  S.  W.  600,  ^holding  foreman  fellow-servant 
of  those  working  under  him;  Haley,  Chisholm   &  Morris  v.   Trice's 
Admx.,  118  Va.  606,  88  S.  E.  316,  holding  driver  of  dinky  en-^ine  and 
foreman   of  steam-shovel   were   fellow-servants;    Wiskie   v.   Montello 
Granite  Co.,  Ill  Wis.  460,  87  N.  W.  464,  holding  foreman  who  person- 
ally conducts  blasting  in  quarry  is  fellow-servant  of  those  who  assist 
him  in  such  work;  Engen  v.  Rambler  Copper  etc.  Co.,  20  Wyo.  128, 
121  Pac.  874,  holding  hoisting  engineer  is  fellow-servant  of  miners; 
Ongaro  v.  Twohy,  57  Wash.  670, 107  Pae.  834,  holding  foreman  in  charge 
of  blasting  and  drilling  was  fellow-servant  of  men  under  him;  Harris 
V.  City  etc.  R.  Co.,  69  W.  Va.  73,  Ann.  Oaa.  1912D,  69,  60  L.  B.  A. 
(N.  S.)  706,  70  S.  E.  862,  2  N.  C.  C.  A.  173,  holding  servant  of  railroad 
given  pass  to  ride  on  car  is  passenger  and  not  fellow-servant  of  motor- 
man  ;  Northern  Pac.  R.  R.  Co.  v.  Peterson,  162  U.  S.  355,  356,  40  L.  Bd. 
997,  998,  16  Sup.  Ct.  846,  847,  to  constitute  eoemployee  vice-principal, 
he  must  have  control  of  distinct  department;  Harley  v.  Louisville  etc. 
R.  R.  Co.,  57  Fed.  147,  to  render  employer  liable,  superior  servant  must 
be  shown  to  stand  in  his  place;  Northern  Pac.  R.  R.  Co.  v.  Smith,  59 
Fed.  996,  8  C.  C.  A.  663,  Alaska  etc.  Min.  Co.  v.  Whelan,  64  Fed.  465, 
12  C.  C.  A.  225,  and  Reed  v.  Stockmeyer,  74  Fed.  192,  20  C.  C.  A.  381, 
question  of  employer's  liability  turns  rather  on  character  of  act  than 
on  interrelations  of  employees ;  Balch  v.  Haas,  73  Fed.  980,  20  C.  C.  A. 
151,  all  entering  employ  of  single  master  are  engaged  in  common  ser- 
vice; Detroit  Crude  Oil  Co.  v.  Grable,  94  Fed.  80,  36  C.  C.  A.  94,  servant 
whose  knowledge  of  defect  equals  master's  cannot  recover;  Bloyd  v.  St. 
l/)ms  etc.  Ry.  Co.,  58  Ark.  71,  41  Am.  St.  Bep.  88,  22  S.  W.  1090,  exist- 
ence of  relationship  of  fellow-servant  is  to  be  determined  according  to 
eircnmstaiices  of  each  case;  Cerrillos  Coal  R.  Co.  v.  Deserant,  9  N.  M. 
^^1  49  Pac.   810,  miner  assumes  risk  of  fellow-miner's   carelessness. 
Under  authority  of  principal  case,  following  have  been  held  fellow- 
wrvants  within  scope  of  * 'fellow-servant  rule":  Northern  Pac.  R.  R. 
^0-  V.  Hambly,  154  U.  S.  359,  88  L.  Ed.  1018,  14  Sup.  Ct.  985,  common 
laborer  on    railroad   and   conductor  and   engineer  of   train   thereon; 
Central  R.  R.  Co.  v.  Keegan,  160  U.  S.  263,  265,  267,  40  L.  Ed.  421,  422, 
^6  Snp.  Ct.  270,  271y  foreman  of  switch  gang  and  switchman ;  Northern 
Pac.  R.  R.  Co.  V.  Charless,  162  U.  S.  363,  40  L.  Ed.  1001,  16  Sup.  Ct. 
^^>  laborer  on  handcar  and  trainmen   on  freight   train;   Martin   v. 
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Atchison  etc.  R.  R.  Co.,  166  U.  S.  402,  41  L.  Ed.  1052,  17  Sup.  Ct.  604, 
common  laborer  on  handcar,  and  roadmaster,  engineer  and  conductor;  New 
England  R.  R.  Co.  v.  Conroy,  175  U.  S.  327,  336,  338,  343,  346,  44  L.  Ed. 
184,  187,  188,  190,  191,  20  Sup.  Ct.  86,  90,  92,  93,  conductor  and  brake- 
man  on  freight  train;  New  York  etc,  R.  R.  Co.  v.  Hyde,  56  Fed.  192, 

5  C.  C.  A.  461,  yard  clerk,  required  to  note  seals  of  departing  cars, 
and  engineer ;  What  Cheer  Co.  v.  Johnson,  56  Fed.  812,  6  C.  C.  A.  148, 
coal-mine  foreman,  charged  with  timbering,  etc.,  under  pit  boss  and 
laborer;  Harley  v.  Louisville  etc.  R.  R.  Co.,  57  Fed*  148,  foreman  of 
switching  crew  and  switchman;  Texas  etc.  Ry.  Co.  v.  Rogers,  57  Fed. 
381,  6  C.  C.  A.  403,  temporary  foreman  of  bridge  gang  assisting  laborers 
and  laborer;  Minneapolis  v.  Lundin,  58  Fed.  527,  7  C.  C.  A.  344,  fore- 
man employed  by  superintendent  under  city  engineer,  and  workman; 
Northern  Pac.  R.  R.  Co.  v.  Smith,  59  Fed.  997,  8  C.  C.  A.  663,  laborer 
on  work  train  and  conductor  and  engineer  on  freight  train;  McGrath 
V.  Texas  etc.  Ry.  Co.,  60  Fed.  557,  9  C.  C.  A.  133,  gang  removing  wreck 
and  wreckmaster;  Texas  etc.  Ry.  Co.  v.  Patton,  61  Fed.  268,  9  C.  C.  A. 
487,  foreman  and  engineer;  Thom  v.  Pittard,  62  Fed.  238,  10  C.  C.  A. 
352,  railroad  section-men  and  laborers  on  repair  trains;  St.  Louis  etc. 
Ry.  Co.  V.  Needham,  63  Fed.  113,  25  L.  B.  A.  887,  11  C.  C.  A.  56,  con- 
ductor charged  with  .duty  of  opening  switches  and  other  employees; 
liouisville  etc.  R.  R.  Co.  v.  Kelly,  63  Fed.  410,  17  C.  C.  A.  260,  fireman 
and  brakeman;  Martin  v.  Chicago  etc.  Ry.,  65  Fed.  385,  trainmaster, 

I  

acting  under  yardmaster,  and  brakeman;  Baltimore  etc.  R.  R.  Co.  v. 
Camp,  65  Fed.  959,  telegraph  operator  and  engineer;  Kansas  etc.  Ry. 
Co.  V.  Waters,  70  Fed.  29,  16  C.  C.  A.  609,  foreman  and  members  of 
section  crew;  Deavers  v.  Spencer,  70  Fed.  482,  17  C.  C.  A.  215,  track 
foreman,  under  sup^visor,  and  member  of  gang;  Hermann  v.  Port 
Blakely  Mill  Co.,  71  Fed.  861,  mate  of  unloading  vessel  and  workmen 
on  wharf ;  Cleveland  etc.  Ry.  Co.  v.  Brown,  73  Fed.  973,  20  C.  C.  A.  147, 
foreman  of  railroad  bridge  gang,  subordinate  to  superintendent,  and 
laborer;  Balch  v.  Haas,  73  Fed.  979,  20  C.  C.  A.  151,  contractors,  fore- 
man and  laborer;  The  Louisiana,  74  Fed.  751,  21  C.  C.  A.  60,  third  fore- 
man of  squad  of  stevedores,  laborers  and  one  of  them;  Coulson  v. 
Leonard,  77  Fed.  539,  foreman  in  charge  of  and  assisting  laborers,  and 
laborer;  Bowes  v.  Hopkins,  84  Fed.  769,  28  C.  C.  A.  524,  member  of 
switching  crew  and  yardmaster;  The  Miami,  87  Fed.  760,  boatswain  and 
mate,  both  engaged  in  lowering  boat;  Grady  v.  Southern  Ry.  Co.,  92 
Fed.  493,  34  C.  C.  A.  494,  foreman  of  freight-car  repair-shop,  sub- 
ordinate to  master  car  builder,  and  employee;  Ilson  v.  Or^^n  Coal  etc. 
Co.,  96  Fed.  Ill,  master  and  seaman;  Colorado  Coal  etc.  Co.  v.  Lamb, 

6  Colo.  App.  263,  40  Pac.  254,  mine  boss  and  miners;  Meyer  v.  Illinois 
etc.  R.  R.  Co.,  177  HI.  596,  52  N.  E.  849,  railroad  conductor  and  fireman; 
Trecka  v.  Burlington  etc.  Ry.  Co.,  100  Iowa,  208,  69  N.  W.  423,  em- 
ployee operating  machine,  and  machinist  working  on  shaft,  under  dif- 
ferent foremen ;  Kallack  v.  Deering,  161  Mass.  470,  42  Am.  St.  Bep.  422, 
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37  N.  E.  451,  seaman  and  mate  on  coasting  vessel ;  Goodwell  v.  Montana 
ete.  Ry.  Co.,  18  Mont.  300,  46  Pac.  213,  foreman  of  six  repair-men  and 
laborer;  Hastings  v.  Montana  etc.  Ry.  Co.,  18  Mont.  498,  46  Pac.  265, 
laborer  employed  by  section  foreman  and  foreman  and  engineer; 
Missouri  etc.  Ry.  Co.  v.  Lyons,  54  Neb.  639,  75  N.  W.  33,  members  of 
different  switching  crews,  same  company;  Atchison  etc.  R.  R.  Co.  v. 
Martin,  7  N.  M.  178,  179,  34  Pac.  542,  section-hand  and  foreman  of  sec- 
tion-men; Deserant  v.  Cerrillos  Coal  R.  Co.,  9  N.  M.  500,  55  Pac.  291, 
pit  boss  of  mine,  woi:king  under  general  superintendent,  and  employees ; 
Hanna  v.  Granger,  18  R.'I.  509,  28  Atl.  659,  engineer  of  steam  roller  and 
Hagman  liable  to  be  discharged  by  former;  Di  Marcho  v.  Builders'  Iron 
Foundry,  18  R.  I.  517^  28  Atl.  662,  foreman,  negligently  throwing  box, 
and  employee;  Allen  v.  Logan,  10  Utah,  288,  37  Pac.  498,  employee, 
under  road  supervisor,  and  plaintiff  working  out  poll  tax  in  gravel-pit; 
Stephani  v.  Southern  Pac.  R.  R.  Co.,  19  Utah,  206,  57  Pac.  36,  track- 
walker and  engineer;  Hughes  v.  Oregon  Imp.  Co.,  20  Wash.  300,  55 
Pac.  121,  pit  boss,  top  boss,  fan-tenders  and  miners  in  coAl  mine;  Jack- 
son V.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  385,  27  S.  E.  281,  conductor  and 
brakemen;  dissenting  opinion  in  Northern  Pac.  Ry.  Co.  v.  Dixon,  194 
U.  S.  349,  48  L.  Ed.  1011,  24  Sup.  Ct.  683,  majority  holding 
negligence  of  local  telegraph  operator  in  reporting  to  train-dis- 
patcher movement  of  trains  past  his  station,  resulting  in  death 
of  fireman,  is  act  of  fellow-servant;  dissenting  opinion  in  St.  Louis 
etc.  R.  R.  Co.  V.  Furry,  114  Fed.  904,  905,  52  C.  C.  A.  518,  holding, 
under  Arkansas  statute  of  1893,  fireman  injured  by  collision  caused  by 
failure  of  telegraph  operator  to  deliver  orders  received  by  him  from 
train-dispatcher  not  fellow-servant  of  telegraph  operator;  dissenting 
opinion  in  Missouri  etc.  Ry.  Co.  v.  Elliott,  102  Fed.  Ill,  42  C.  C.  A.  188, 
majority  holding  train-dispatcher,  in  giving  orders  for  movement  of 
trains,  not  fellow-servant  with  employees  operating  trains;  dissenting 
opinion  in  Putnam  v.  Pacific  Monthly  Co.,  68  Or.  73,  Ann.  Gas.  19150, 
256,  45  L»^^  ik  (N.  S.)  3S8,  136  Pac.  842,  majority  holding  operator 
of  elevator  not  fellow-servant  of  office  clerk. 

The  following  have  been  held  not  fellow-servants,  within  scope  of 
fellow-servant  rule:  Mase  v.  Northern  Pac.  R.  R.  Co.,  57  Fed.  285, 
conductor,  charged  with  management  of  switches,  and  engineers; 
Canadian  Pac.  Ry.  Co.  v.  Johnston,  61  Fed.  744,  25  L.  R.  A.  475,  9 
C.  C.  A.  587,  conductor  responsible  for  movements  of  freight  train  and 
brakemen ;  Killien  v.  Hyde,  63  Fed.  176,  fireman  and  inexperienced  deck- 
hand, temporarily  given  wheel  by  pilot,  owner;  Northern  Pac.  R.  R. 
Co.  v.  Beaton,  64  Fed.  567,  12  C.  C.  A.  301,  foreman  of  railroad's  bridge 
carpenters,  going  to  work  under  orders  of  immediate  superior,  and 
engineer;  Baltimore  etc.  R.  R.  Co.  v.  Camp,  65  Fed.  966,  train-dispatcher, 
controlling  movements  of  trains,  and  engineer;  Atchison  etc.  R.  R.  Co. 
V.  Mulligan,  67  Fed.  573,  14  C.  C.  A.  547,  locomotive  engineer,  charged 
with  duty  of  inspecting  engine,  and  hostler's  helper;   Northern  Pac. 
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R.  R.  Co.  V.  Poirier,  67  Fed.  884,  15  C.  C.  A.  52,  train-dispatcher  and 
brakeman;  Bloyd  v.  St.  Louis  etc.  Ry.  Co.,  58  Ark.  74,  75, 41  Am.  St.  Eep. 
90,  91,  22  S.  W.  1091,  foreman  of  crews  driving  trestle  piles  and  mem- 
ber of  crew;  Nixon  v.  Selby  Smelting  etc.  Co.,  102  CaL  465,  36  Pac. 
805,  foreman,  authorized  to  prepare  place  for  working,  and  workman: 
McNamara  v.  Macdonough,  102  Cal.  582,  36  Pac.  943,  carpenter  em- 
ployed to  construct  scaffold,  and  hodcarrier  employed  to  work  thereon; 
Evansville  etc.  R.  R.  Co.  v.  Holcomb,  9  Ind.  App.  207,  36  N.  E.  42, 
car-repairers  and  servant  intrusted  with  notifying  them  of  entry  of 
engine  into  yard;  Atchison  etc.  R.  R.  Co:  v.  Seeley,  54  Kan.  30,  37 
Pac.  107,  car  inspectors  and  trainmen;  Walker  v.  Gillet,  59  Kan.  220, 
52  Pac.  444,  and  Mason  v.  Richmond  etc.  R.  R.  Co.,  114  N.  C.  723,  19 
S.  E.  363,  conductor  and  other  train  employees ;  Union  Pac.  R.  R.  Co.  v. 
Doyle,  50  Neb.  562,  70  N.  W.  46,  section-hand  and  boss  in  control,  with 
power  to  hire  and  discharge ;  Baltimore  etc.  R.  R.  Co.  v.  Sutherland,  12 
Ohio  C.  C.  317,  engineer  and  helper  placed  under  his  immediate  charge ; 
Illinois  Central  R.  R.  Co.  v.  Spence,  93  Tenn.  184,  42  Am.  St  Rep.  914, 
23  S.  W.  214,  freight  conductor  and  brakeman;  Chapman  v.  Southern 
Pac.  Co.,  12  Utah,  40,  41  Pac.  555,  sawmill  hand  and  foreman  having 
duty  to  make  repairs;  Stephani  v.  Southern  Pac.  R.  R^  19  Utah,  207, 
57  Pac.  37,  conductor  and  track- walker,  notwithstanding  company's 
rules ;  Pool  v.  Southern  Pac.  Co.,  20  Utah,  216,  58  Pac.  328,  foremativ  in 
charge  of  laborers  in  gravel-pit,  and  laborer;  McDonough  v.  Great 
•i  Northern  Ry.  Co.,  15  Wash.  258,  46  Pac.  337,  railroad  construction  fore- 
man, with  power  to  discharge,  and  employee ;  Cadden  v.  American  Stieei- 
Bai^e  Co.,  88  Wis.  420,  60  N.  W.  803,  scaffold  builders  and  riveter 
working  thereon;  Hartford  v.  Northern  Pac.  R.  R.  Co.,  91  Wis.  380, 
64  N.  W.  1034,  foreman  of  repair-shops  and  employee  whom  he  is^ 
voluntarily  assisting. 

Cited  in  dissenting  opinion  in  Oregon  etc.  Ry.  Co.  v.  Frost,  74  Fed. 
971,  21  C.  C.  A.  186,  majority  holding  telegrapher  receiving  dispatches 
anent  train  movements  fellow-servant  of  trainmen;  distfentmg  opinion 
in  P.  C.  Austin  Mfg.  Co.  v.  Johnson,  89  Fed.  685,  32  C.  C.  A.  309, 
majority  holding  employee  in  charge  of  bridge  construction  vice- 
principal  as  to  employees;  dissenting  opinion  in  Cole  v.  Wood,  11  Ind. 
App.  68,  36  N.  E.  1083,  majority  holding  foreman  operating  pump 
factory  vice-principal  as  to  employee  under  him;  dissenting  opinion 
in  Blomquist  v.  Chicago  etc.  Ry.  Co.,  60  Minn.  440,  62  N.  W.  825, 
majority  holding  foreman  of  derrick  gang  vice-principal  as  to  com- 
mon laborer ;  Texas  etc.  Ry.  Co.  v.  Smith,  67  Fed.  528,  529,  81  L.  R.  A. 
326,  14  C.  C.  A.  509,  arguendo. 

Distinguished  in  Weeks  v.  Scharer,  111  Fed.  331,  332,  49  C.  C.  A.  372, 
holding  shift  boss  whose  duty  it  is  to  direct  men  when,  where  and  how 
to  work,  but  who  has  no  authority  to  hire  or  discharge  men,  being 
fellow-servant  of  men  in  shift,  notice  to  him  of  incompetence  of  fellow- 
servant  is  not  notice  thereof  to  master;  Baltimore  etc.  R.  R.  Co.  v.  Hen- 
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thorne,  73  Fed.  640,  19  C.  C*  A.  623,  master  is  liable  fon  accident  to 
employee  through  drunkenness  of  engineer. 

Who  is  vice-principal.    Note,  75  Am.  St.  Bap.  588,  597,  602,  625, 


Railway  conductor  as  fellow-servant  of  members  of  train  crew. 
Note,  8  Ann.  Gas.  919. 

When  conductor  deemed  coservant  of  other  employees.  Note,  46 
L.  B.  A.  850,  351,  852,  855.  862. 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  viee-principalship.    Note,  50  L.  B.  A.  841. 

Vice-principalflhip  by  reason  of  superior  rank  of  negligent  servant. 
Note,  51  L.  B.  A.  519,  526,  581,  588,  559,  574,  578,  579,  581,  602, 
605,  60&,  621,  622. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  B.  A.  87,  40,  48. 

Dispatcher  as  fellow-servant  of  train  employees.  Note,  7  L.  B.  A. 
(N.  S.)  654. 

Ballioad  la  not  liable  for  Injury  to  fireman,  tbrongh  engineer^  negli- 
gence. 

Approved  in  Southern  Pac.  Co.  v.  Schoer,  114  Fed.  470,  474,  57 
L  B.  A.  707,  52  C.  C.  A.  268,  holding,  under  Utah  Rev.  Stats.,  §§  1342, 
1343,  engineer  not  fellow-servant  of  his  fireman;  Maher  v.  Union  Pac. 
etc.  Ry.  Co.,  106  Fed.  310,  45  C.  C.  A.  301,  holding  brakeman  on  pas- 
senger train,  injured  in  collision  with  freight  train,  is  fellow-servant  of 
engineer  and  conductor  of  freight,  whose  negligence  caused  the  injury ; 
Dobson  V.  New  Orleans  etc.  R.  R.  Co.,  52- La.  Ann.  1136,  27  South.  674, 
holding  plaintiff,  who  was  foreman  of  gang  engaged  in  hauling  dirt 
with  train,  and  sustained  injury  by  collision  of  train  with  cow  on  track, 
which  was  caused  by  conductor's  abandonment  of  train,  is  not  fellow- 
servant  of  conductor;  Grattis  v.  Kansas  City  P.  &  Q.  Ry.  Co.,  153  Mo. 
401,  402,  77  Am.  St.  Bap.  785,  55  S.  W.  114,  holding  where  fireman  was 
injured  by  derailment  of  train  caused  by  engineer's  negligence  in  dis- 
obe3ring  rules  as  to  signals  and  obeying  orders  of  conductor,  he  cannot 
i^over,  as  he  was  fellow-servant  of  engineer  and  conductor;  dissenting 
opinion  in  Missouri  etc.  Ry.  Co.  v.  Elliott,  102  Fed.  109,  42  C.  C.  A.  188, 
majority  holding  train-dispatcher,  in  giving  orders  for  movement  of 
trains,  not  fellow-servant  of  employees  operating  such  trains;  Creswell 
V.  Wilmington  etc.  R.  Co.,  2  Penne.  (Del.)  210,  43  Atl.  632,  a  similar 
ease ;  Southern  Pac.  Co.  v.  Burke,  60  Fed.  715,  9  C.  C.  A.  229,  questions 
of  negligence  and  contributory  negligence  are  for  jury;  dissenting 
opinion  in  Blomquist  v.  Chicago  etc.  Ry.  Co.,  60  Minn.  435,  62  N.  W. 
B23,  arguendo. 
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Distinguished  in  Turner  v.  Norfolk  etc.  R.  R.  Co.,  40  W.  Va.  690, 
22  S.  E.  88,  where  foreman  was  injured  by  "wild  engine"  sent  out 
without  warning. 

Contributory  negligence  in  entering  or  remaining  in  employment. 
Note,  49  L.  B.  A.  46,  47,  49. 

Statutory  liability  of  employers  for  defects  in  plant.    Note,  67 

L.  B.  A.  848. 
Assumption  of  risks  by  employee.    Note,  17  £.  B.  C.  242. 
Extent  of  adoption  of  common  law.    Note,  Ann.  Gas.  1913E,  1239. 

Miscellaneous.  Cited  in  Greene  v.  Owen,  125  N.  C.  218,  34  S.  E. 
426,  holding  while  county  board  of  education  established  by  Act  of 
1907,  c.  108,  was  abolished  by  Act  of  1899,  c.  374,  it  was  practically 
re-established  by  Act  of  1899,  c.  732;  dissenting  opinfon  in  Mial  v. 
Ellington,  134  N.  C.  181,  65  L.  B.  A.  697,  46  S.  E.  978. 

149  U.  8.  411-436,  37  L.  Bd.  790,  13  Sup.  Ot.  811,  866,  PATBIOS  T.  BOW- 
MAN. 

One  representing  nndlsclOBed  principal,  without  authority,  is  penonally 
bound  for  credit  giTvn. 

Approved  in  NickeU  v.  United  States,  161  Fed.  707,  88  C.  C.  A.  562, 
holding  one  falsely  representing  himself  to  be  agent  of  corporation 
in  order  to  induce  entry  on  public  lands  was  guilty  of  perjury  in 
causing  affidavits  to  be  made;  Paine  v.  Loeb,  96  Fed.  168,  37  C.  C.  A. 
434,  partners  falsely  claiming  to  contract  for  undisclosed  principal  can- 
not maintain  action  on  contract. 

Party  mailing  revocation,  before  other  malls  acceptance,  is  not  estopped 
to  claim  performance. 

Approved  in  Burton  v.  United  States,  202  U.  S.  385,  50  L.  Ed.  1073, 
26  Sup.  Ct.  688,  determining  that  agreement  was  concluded  in  St.  Louis 
where  corporation  of  St.  Louis  mailed  acceptance  of  offer  to  one  in 
another  place;  Stephen  M.  Weld  &  Co.  v.  Victory  Mfg.  Co.,  205  Fed. 
776,  holding  one  mailing  acceptance  while  revocation  was  in  course 
of  delivery  may  stand  on  contract;  McFarlane  v.  Wadhams,  165  Fed. 
991,  holding  contract  of  guaranty  complete  when  same  is  deposited  ia 
postoffiee;  Sea  Ins.  Co.  v.  Johnston,  105  Fed.  291,  44  C.  C.  A.  477, 
applying  rule  to  revocation  of  insurance  by  mail;  Smith  v.  Russell,  20 
Colo.  App.  577,  80  Pac,  475,  where  deed  deposited  with  bank,  to  be 
delivered  to  grantee  on  payment  of  consideration  within  specified  time, 
notice  to  bank  revoking  option  is  not  notice  to  grantee;  Gough  v. 
Looniis,  123  Iowa,  648,  99  N.  W.  297,  letter  in  which  vendee  offered 
price  for  land  to  be  paid  at  certain  time  and  subject  to  conditions,  on 
back  of  which  vendor  wrote  ** accepted*'  subject  to  lease  and  signed 
name,    acceptance    being   forwarded    to    vendee,   is   binding     contract; 
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Campbell  ▼.  Beard,  57  W.  Va.  509,  50  S.  E.  751,  whcfre  mail  used  in 
negotiations,  mailing  of  letter  accepting  offer  of  sale  makes  complete 
sale  from  moment  of  mailing;  Brauer  v.  Shaw,  168  Mass.  201,  60  Am. 
St  Rep.  889,  46  N.  E.  618,  revocation  of  offer,  wired  prior  to  receipt  of 
immediate  acceptance,  is  ineffectual. 

Time  when  contract  consisting  of  letters  or  telegrams  showinir 
offer  and  unconditional  acceptance  is  complete.  Note,  6  Ann. 
Gas.  878. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Oaa.  111. 

Duty  of  partners  to  observe  good  faith  towards  each  other  as 
applicable  to  sale  of  partnership  interest  by  one  to  other.  Note. 
Ann.  Gas.  1912D,  1246. 

149  U.  8.  486-461,  37  L.  Ed.  799,  13  8np.  Gt.  944,  MBTBOPOUTAN  BANK 
▼.  8T.  LOUIS  DISPATCH  GO. 

Mortgage  of  after-aeqnlred  property  does  not  cOTer  property  acquired 
\ry  purchaser  of  mortgaged  property. 

Approved  in  Trust  Co.  of  America  v.  City  of  Rhinelander,  182  Fed. 
69,  holding  property  acquired  by  succession  in  interest  of  corporation 
does  not  pass  under  after-acquired  property  clause;  Santa  Fe  Elcr. 
Co.  V.  Hitehcock,  9  N.  M.  165,  60  Pac.  335,  arguendo. 

Ooodwlll  is  value  of  patronage  beyond  capital  and  property,  and  is 
^inseparable  from  business. 

Approved  in  Davis  v.  Virginia  Ry.  ft  Power  Co.,  229  Fed.  640,  hold- 
ing one  purchasing  mortgaged  property  was  bound  to  keep  goodwill 
intact;  Mayer  Fertilizer  etc.  Co.  v.  Virginia-Carolina  Chemical  Co., 
35  App.  D.  C.  427,  holding  goodwill  cannot  be  independently  disposed 
of;  Hart  v.  Smith,  159  Ind.  187,  64  N.  E.  663,  holding  goodwill  of 
business  not  taxable  under  Bums'  Rev.  Stats.  1901,  §  8410,  taxing  all 
property  not  expressly  exempt,  and  section  8411,  providing  that  per- 
sonalty shall  include  certain  described  property,  among  which  goodwill 
not  mentioned;  Commonwealth  v.  Kentucky  Distilleries  etc.  Co.,  132 
Ky.  530,  186  Am.  St.  Bap.  186,  18  Ann.  Gas.  1156,  21  L.  B.  A.  (N.  S.) 
80,  116  S.  W.  768,  holding  trademark  is  not  taxable  as  property; 
Lawrence  v.  Times  Printing  Co.,  22  Wash.  492,  61  Pac.  169,  holdifm 
injunction  lies  at  instance  of  judicial  sale  purchaser  of  newspaper, 
its  plant  and  goodwill,  to  restrain  another  newspaper  company  from 
usurping  the  goodwill  and  employing  a  kindred  name  for  paper  pub- 
lished by  it;  De  La  Vergne  Refrigerating  Mach.  Co.  v.  German  Sav. 
Inst.,  175  U.  S.  52,  44  L.  Ed.  69,  20  Sup.  Ct.  23,  general  assignment  of 
everything  eonnected  with  business  includes  goodwill;  Santa  Fe  Elec. 
Co.  V.  Hitchcock,  9  N.  M.  163,  50  Pac.  334,  mortgage  of  entire  assets 
does  not  necessarily  cover  goodwill. 
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Equity  to  bound  liy  statnte  of  llmitationB  wliiro  Jnilfldlctloii  it  concur- 
rent;  otberwise  sUleness  ban  claim. 

Approved  in  Weniger  v.  Success  Mining  Co.,  227  Fed.  558,  holding 
ignorance  due  to  inexcusable  negligence  is  no  excuse  for  laches;  Hale 
V.  Coffin,  120  Fed.  474^  57  C.  C.  A.  528  (affirming  114  Fed.  576),  holding 
equity  suit  to  subject  property  of  estate  in  hands  of  distributee  to 
debt  of  decedent,  based  on  stockholder's  statutory  liability,  is  governed 
by  statute  of  limitations ;  Higgins  etc.  Fuel  Co.  v.  Snow,  113  Fed.  437,  51 
C  C.  A.  267,  holding  under  Texas  rule,  where  title  of  complainant  to 
lands,  upon  which  he  bases  right  to  equitable  relief,  is  legal  one,  capable 
of  being  established  at  law,  doctrine  of  laches  does  not  apply,  but 
rights  are  barred  only  by  adverse  possession;  Sis  v.  Boarman,  11  App. 
D.  C.  123,  holding  where  deed  of  trust  calls  for  twenty  years,  delay 
of  nineteen  years  will  not  bar  suit  to  enforce  same;  Baker  v.  Cum- 
mings,  169  U.  S.  206,  42  L.  Ed.  718,  18  Sup.  Ct.  373,  reaffirming  mle; 
Kemp  V.  Nickerson,  66  Fed.  683,  bill  for  distribution,  filed  twenty-three 
years  after  probate  of  will,  is  demurrable:  Swift  v.  Smith,  79  Fed. 
713,  25  C.  C.  A.  154,  one  with  sufficient  knowledge  to  become  conver- 
sant of  fact  will  be  deemed  conversant. 

Distinguished  in  Wood  v.  Perkins,  57  Fed.  261,  delay  does  not  bar 
action  to  enforce  express  trust. 

Press  association  is  necessary  party  to  soit  to  determlna  right  to  mem- 
bership. 

Approved  in  Lawrence  v.  Times  Printing  Co.,  90  Fed.  28,  Associated 
Press  is  indispensable  party  in  suit  to  establish  right  of  purchaser  of 
paper  to  its  dispatches. 

149  U.  8.  451-465,  37  L.  Ed.  804,  13  Sup.  Ct.  883,  GATES  v.  ALLEN. 

Federal  court  cannot  set  aside  conveyance  at  soit  of  simple  contract 
creditor  without  judgment. 

Approved  in  Davidson  etc.  Imp.  Co.  v.  Parlin  etc.  Co.,  141  Fed.  40, 
72  C.  C.  A.  525,  and  Viquesney  v.  AUen,  131  Fed.  24,  65  C.  C.  A.  259, 
both  following  rule;  Closser  v.  Strawn,  227  Fed.  148,  holding  rule  re- 
quiring bill  to  be  maintained  by  judgment  creditor  may  be  waived  by 
defendant;  Smith  v.  Lloyd,  207  Fed.  816,  refusing  to  allow  removal 
of- suit  by  simple  contract  creditors;  United  States  v.  Seward  Peninsula 
Ry.  Co.,  203  Fed.  965,  122  C.  C.  A.  265,  holding  United  States  cannot 
maintain  creditor's  sait  to  establish  license  tax  as  lien;  In  re  Charles- 
town  Light  &  Power  Co.,  199  Fed.  851,  holding  bondholders  not  pre- 
cluded from  claiming  their  debts  because  deed  of  trust  not  recorded; 
In  re  Hurst,  188  Fed.  709,  holding  grantee  of  fraudulent  conveyance, 
taking  same  in  payment  of  debt,  may  participate  in  distribution  where 
conveyance  is  set  aside;  Maxwell  v.  McDanicls,  184  Fed.  314,  315,  106 
C.  C.  A.  453,  refusing  to  appoint  receiver  of  property;  Canton  Roll  & 
Machine  Co.  v.  Rolling  Mill  Co.,  155  Fed.  328,  holding  simple  contract 
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ereditor  eannot  maintain  CTOdiior's  suit  in  Federal  court;  Jacobs  v. 
Mexican  Sugar  Co.,  130  Fed.  592,  simple  contract  ereditor  of  corpora- 
tion cannot  sue  in  Federal  equity  conrt  to  establish  claim  and  apply 
corporation's  property  to  claim,  though  State  statute  authorizes  such 
suit;  Friedling  v.  Freedman,  44  App.  D.  C.  193,  holding  equity  cannot 
restrain  defendant  in  tort  action  from  transferring  his  property;  Stras- 
burger  v.  Dodge,  12  App.  D.  C.  51,  discussing  whether  simple  contract 
creditors  could  attack  assignments;  Hess  v.  Horton,  2  App.  D.  C.  87, 
holding  bill  to  set  aside  fraudulent  conveyance  must  allege  debtor  has 
no  property  subject  to  execution  in  any  jurisdiction;  Floumoy  v.  Bul- 
lock, 11  N.  M.  104,  55  L.  B.  A.  745,  66  Pac.  550,  where  partnership  is 
pnt  in  hands  of  receiver,  simple  contract  creditor  cannot  intervene  and 
secure  judgment  against  firm  and  one  of  its  members;  Ryckman  v. 
Manemd,  68  Or.  35,  358,  Ann.  Gas.  1915C,  522,  136  Pac.  828,  829,  hold- 
ing judgment  ereditor  of  partner  is  entitled  to  share  in  judgment  in 
favor  of  firm,  where  there  is  surplus  after  paying  all  debts;  Rowley  v. 
Shepardson,  87  Vt.  61,  87  Atl.  529,  applying  principle;  HoUins  v.  Brier- 
field  Coal  etc,  Co.,  150  U.  S.  379,  87  L.  Ed.  1116,  14  Sup.  Ct.  128,  Con- 
tinental Trust  Co.  V.  Toledo  etc.  R.  R.  Co.,  82  Fed.  661,  and  Harrison 
V.  Farmers'  Loan  etc.  Co.,  94  Fed.  729,  36  C.  C.  A.  443,  simple  contract 
creditors  cannot  come  into  equity  to  obtain  seizure  of  debtor's  prop- 
erty; Kittel  V,  Augusta  etc.  H.  R.  Co.,  65  Fed.  862,  863,  and  Brown 
V.  John  V.  Farwell  Co.,  74  Fed.  765,  creditor  must  not  only  obtain 
judgment,  but  have  execution  returned  unsatisfied;  Morrow  Shoe  Mfg. 
Co.  V.  New  England  Shoe  Co.,  60  Fed.  341,  24  L.  B.  A.  425,  8  C.  C.  A. 
652,  denying  rehearing  in  57  Fed.  698,  24  L.  B.  A.  425,  6  C.  C.  A.  508,  a 
like  case ;  Putney  v.  Whitmire,  66  Fed.  388,  England  v.  Russell,  71  Fed. 
821,  824,  825,  and  First  Nat.  Bank  v.  Prager,  91  Fed.  692,  34  C.  C.  A. 
51,  denjdng  jurisdiction  over  suit  by  contract  creditor  to  obtain  at- 
tachment and  annul  conveyance;  Shepard  v.  Tulare  Irr.  Dist.,  94  Fed. 
6,  fact  that  judgment  would  be  unenforceable  if  obtained  is  no  defense 
in  action  on  municipal  bonds;  Farmers'  Loan  etc.  Co.  v.  Centralia  etc. 
R.  R.,  96  Fed.  641,  37  C.  C.  A.  528,  bill  for  appointment  of  receiver 
is  demurrable  for  not  alleging  judgment. 

Distinguished  in  Briggs  v.  Traders'  Co.,  145  Fed.  258,  stockholder 
may,  under  W.  Va.  Code  1899,  c.  53,  §  58,  sue  in  Federal  court  on 
behalf  of  himself  and  other  stockholders  for  dissolution  of  corporation 
and  distribution  of  assets ;  Craddock  v.  Fulton,  140  Fed.  427,  428,  430, 
432,  upholding  Federal  equity  jurisdiction  over  suit  by  simple  contract 
ereditor  under  Code  W.  Va.  1899,  c.  106,  to  enforce  lien  previously 
acquired  by  attachment;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  521, 
526,  holding  Federal  equity  court  may,  under  19  Laws  Del,  c.  181, 
appoint  receiver  for  insolvent  corporation  solely  on  ground  of  insol-. 
yency  at  suit  of  unsecured  creditors  who  have  not  reduced  claims  to 
judgment;  Droop  v.  Ridenour,  9  App.  D.  C.  104,  holding  where  debtor 
has  absconded,   creditor  need  not  reduce  claim   to  judgment;   D.   A. 
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Tompkins  Co.  v.  Catawba  Mills,  82  Fed.  782,  ttiaintaining  jurisdiction 
where  creditor  sued  on  note  and  answer  acknowledged  liability;  Scho- 
field  V.  Ute  Coal  etc.  Co.,  92  Fed.  270,  34  C.  C.  A.  334,  creditor,  with 
lien  on  property,  may  maintain  bill  to  annul  fraudulent  conveyance 
without  exhausting  legal  remedies;  Early  Times  Distillery  Co.  v.  Zeiger, 
9  N.  M.  41,  49  Pac.  726,  where  creditor's  bill  shows  lack  of  legal  rem- 
edy, court  will  not  require  him  to  obtain  useless  judgment;  Zell  Guano 
Co.  V.  Heatherly,  38  W.  Va.  416,  18  S.  E.  612,  holding  trust  deed  may 
be  set  aside  at  suit  of  creditor  without  judgment. 

Departed  from  in  Darragh  v.  H.  Wetter  Mfg.  Co.,  78  Fed.  11,  2H 
C.  C.  A.  609,  contract  creditor,  without  reduction  to  judgment,  may 
maintain  bill  in  equity  in  Federal  court,  under  Arkansas  statute. 

Demands  which  will  support  a  creditor's  bill.  Note,  66  Am.  St. 
Bap.  272,  276,  286. 

Exception  to  rule  requiring  creditor  to  reduce  his  claim  to  judg- 
ment before  suing  to  set  aside  fraudulent  conveyance.  Note, 
1  Ann.  Gas.  630. 

Conditions  precedent  to  equitable  remedies  of  crediters.  Note,  23 
L.  B.  A.  (N.  S.)  14. 

State  laws  cannot  affect  distinction  between  law  and  equity  in  Federal 
conrts. 

Approved  in  City  of  Knoxville  v.  Southern  Paving  Const.  Co.,  220 
<^Fed.  237,  applying  principle ;  Watson  v.  Huntington,  216  Fed.  476,  131 
C.  C.  A.  520,  holding  stockholder  cannot  maintain  suit  in  equity  to 
recover  value  of  stock;  Adler  Goldman  Commission  Co.  v.  Williams, 
211  Fed.  532,  holding  where  claim  of  creditor  is  admitted,  jury  trial 
is  not  necessary;  Cubbins  v.  Mississippi  River  Commission,  204  Fed. 
306,  refusing  to  enjoin  construction  of  levee;  Baum  v.  Longwell,  200 
Fed.  454,  holding  although  bill  does  not  state  case  within  Federal  cog- 
nizance. Federal  court  may  retain  case  to  determine  cross-bill;  Ander- 
son V.  Sharp,  189  Fed.  249,  holding  action  of  trespass  to  try  title  is 
not  removable  to  Federal  court;  Stockton  v.  Oregon  etc.  R.  Co.,  170 
Fed.  629,  holding  action  to  quiet  title  may  be  maintained  in  Federal 
court;  Norton  v.  Colusa  Parrot  Min.  etc.  Co.,  167  Fed.  205,  refusing 
to  allow  recovery  of  damages  in  suit  to  enjoin  pollution  of  stream; 
McCue  V.  Northwestern  Mut.  Life  Ins.  Co.,  167  Fed.  448,  93  C.  C.  A. 
71,  as  to  effect  of  Wisconsin  Code  of  1904,  §  2964,  on  suit  removed  to 
Federal  court  (reversed  on  appeal) ;  North  Carolina  Min.  Co.  v.  West- 
feldt,  151  Fed.  299,  holding  failure  to  record  State  grant  within  two 
years  did  not  avoid  same;  Peters  v.  Equitable  Life  Assur.  Soc,  149 
Fed.  291,  denying  Federal  equity  jurisdiction  of  action  by  insured 
against  insurance  company  for  accounting  on  tontine  policy;  Illinois 
Life  Ins.  Co.  v.  Newman,  141  Fed.  463,  denying  Federal  equity  court's 
power  to  enjoin  collection  of  State  tax  on  ground  of  illegality,  though 
State  statutes  permit  State  courts  so  to  do;  Mutual  Life  Ins.  Co.   v. 
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Blair,  130  Fed.  974,  upholding  suit  to  cancel  policy  for  frand  where 
since  suit  insured  has  died  and  policy  provided  for  issuance  of  annuity 
contract  on  insured's  death,  payable  to  widow  for  term  and  then  to 
children  if  she  died  during  term;  Anthony  v.  Burrow,  129  Fed.  790, 
Federal  equity  court  cannot  enjoin  State  officers  acting  under  State 
statute  from  issuing  certificate  of  nomination  to  congressional  candi- 
date; Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  122  Fed.  160,  holding 
on  removal  of  condemnation  proceedings  to  Federal  court,  proceed  ins; 
prescribed  by  State  law  must  be  followed  in  determining  compensation ; 
Peacock,  Hunt  &  West  Co.  v.  Williams,  110  Fed.  919,  denying  Federal 
equity  jurisdiction  over  suit  by  creditor  whose  claim  is  evidenced  by 
notes  not  reduced  to  judgment  for  sequestration  of  debtor's  property 
and  appointment  of  receiver,  though  such  suit  authorized  by  State 
statutes;  McGuire  v.  Pensacola  City  Co.,  105  Fed.  679.  44  C.  C.  A.  670, 
denying:  equity  jurisdiction  over  suit  to  recover  realty  by  one  having 
title,  though  out  of  possession,  who  alleges  that  defendants  obtained 
possession  by  fraud  and  by  void  judgments  of  State  court;  Southern 
Pine  Co.  v.  Hall,  105  Fed.  88,  44  C.  C.  A.  363,  upholding  Federal  juris- 
diction over  suit  to  quiet  title  by  complainant  in  possession,  where  such 
suit  is  authorized  by  State  statute  and  it  appears  from  record  that 
defendant  is  not  in  possession;  Adoue  v.  Strahan,  97  f^ed.  692,  holding 
plaintiff  out  of  possession  and  holding  legal  title  cannot  maintain  bill 
in  equity  in  Federal  courts  against  defendant'  in  possession  to  cancel 
tax  deed  regular  on  face  and  which  constitutes  cloud  on  title;  Giesy  v. 
Gregory,  15  App.  D.  C.  53,  holding  mortgagee  cannot  sue  mortgagor 
and  subsequent  grantees  for  deficiency  in  same  suit;  First  State  Bank 
V.  Lincoln,  97  Miss.  728,  53  South.  389,  holding  defendant  not  entitled 
to  jury  trial  in  suit  to  recover  preference;  Mississippi  Mills  v.  Cohn, 
150  U.  S.  205,  87  L.  Ed.  1054,  14  Sup.  Ct.  76,  creditor's  bill  to  subject 
property  fraudulently  in  stranger's  name  is  within  equity  jurisdiction, 
irrespective  of  State  remedy  at  law;  Thomas  v.  Nanthala  Marble  etc. 
Co.,  58  Fed.  489,  7  C.  C.  A.  .330,  State  modifications  of  equity  practice 
cannot  affect  equity  jurisdiction  of  Federal  courts;  Over  v.  Lake  Erie 
etc.  R.  R.  Co.,  63  Fed.  35,  Federal  court  will  separate  legal  from  equi- 
table causes  of  action,  to  prevent  defeat  of  removal;  Davis  v.  Davis, 
72  Fed.  83,  18  C.  C.  A.  438,  rejecting  equitable  defense  allowed  by 
State  practice  in  legal  action;  Gordan  v.  Jackson,  72  Fed.  89,  equity 
suit  to  remove  cloud  cannot  be  maintained  in  Federal  court  asrainst  de- 
fendant in  possession;  Childs  v.  N.  B.  Carlstein  Co.,  76  Fed.  93,  a 
few  creditors  cannot  bring  bill  for  accounting  for  themselves  alone; 
Taylor  v.  Kercheval,  82  Fed.  499,  and  Green  v.  Mills,  69  Fed.  857,  30 
L.  B.  A,  94,  16  C.  C.  A.  516,  denying  equity  jurisdiction  in  cases  in- 
volving political  rights ;  Hall  v.  Gambrill,  92  Fed.  38,  34  C.  C.  A.  190, 
denying  jurisdiction  over  proceeding  for  equitable  attachment  under 
State  practice;  Smyth  v.  Ames,  169  U.  S.  517,  42  L.  Ed.  839,  18  Sup. 
Ci.  422,  arguendo. 
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Distingnished  in  Mathews  State  Co.  ▼.  Mathews,  148  Fed.'493y  494, 
495,  Federal  court  cannot  entertain  soit  under  Mass.  Rev.  Laws,  e.  159, 
§  3,  cl.  7,  giving  €tate  courts  equitable  jurisdiction  of  suits  by  creditors 
to  apply  in  payment  of  debt  property  of  debtor  not  reachable  by 
attachment;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  525,  holding  Fed- 
eral court  may,  under  19  Del.  Laws,  c.  181,  appoint  receiver  for  in- 
solvent corporation  solely  on  ground  of  insolvency  at  suit  of  unsecured 
creditors  who  have  not  reduced  claims  to  judgment;  Morrow  Shoe  Mfg. 
Co.  V.  New  England  Shoe  Co.,  60  Fed.  342,  24  L.  R.  A.  426,  8  C.  C.  A. 
652,  and  Darragh  v.  H.  Wetter  Mfg.  Co.,  78  Fed.  12,  23  C.  C.  A.  609, 
enlargement  of  equitable  rights  by  State  statutes  may  be  administered 
by  Federal  courts;  Hudson  v.  Randolph,  66  Fed.  217,  13  C.  C.  A.  402, 
equity  suit  may  be  maintained  by  real  owner  against  defendant  in  pos- 
session, there  being  no  adequate  legal  remedy;  Qrether  v.  Wright,  75 
Fed.  748,  23  C.  C.  A.  498,  Circuit  Court  may  grant  equitable  relief 
allowed  by  State  law,  right  to  jury  trial  not  being  infringed  thereby. 

That  Ohancary  Oonrt  may  summon  Jury  does  not  answer  constitutional 
guaranty  of  Jury  trial. 

Approved  in  New  Jersey  Land  etc.  Co.  v.  Gardener  Lacy  Lumber 
Co.,  190  Fed.  870,  holding  issue  of  fact  cannot  be  sent  out  of  chancery 
to  be  tried  by  jury;  Hughes  v.  Hannah,  39  Fla.  374,  22  South.  616, 
act  providing  for  trial  of  title  without  jury,  invalid. 

Distinguished  in  Early  Times  Distillery  Co.  v.  Zeiger,  9  N.  M.  43, 
49  Pac.  727,  under  statute  providing  that  fraudulent  conveyance  oper- 
ates as  general*  assignment,  debtor  cannot  object  to  demand  for  jury 
trial  on  creditor's  suit  to  annul  conveyance. 

Circuit  Court  may  determine  whether  removal  was  prop^,  subject  to  re- 
view by  Supreme  Court. 

Approved  in  Phoenix-Buttes  Gold  Min.  Co.  v.  Winstead,  226  Fed.  866, 
holding  Federal  court  may  allow  defendant  his  costs  on  remanding 
cause ;  Grand  Trunk  By.  Co.  v.  Twitchell,  59  Fed.  729,  8  C.  C.  A.  237, 
arguendo. 

Equity  suit  need  not  be  dismissed  by  Circuit  Court  lacking  jnrladicaon; 
remand  Is  proper. 

Approved  in  Vaughan  v.  McArthur  Bros.  Co.,  227  Fed.  368,  holding 
when  plaintiff  delays  eight  years  in  seeking  to  have  cause  remanded, 
costs  are  properly  taxable  to  him ;  Peters  v.  Equitable  Life  Assur.  Soc, 
149  Fed.  294,  applying  rule  in  suit  by  tontine  policy-holder  against  in- 
surer for  accounting;  Floody  v.  Chicago  etc.  Ry.  Co.,  104  Minn.  134, 
116  N.  W.  112,  holding  where  cause  is  erroneously  removed,  all  orders 
made  by  Circuit  Court  are  void ;  Gombert  v.  Lyon,  80  Fed.  306,  remand- 
ing statutory  suit  to  quiet  title  against  one  in  possession. 

Distinguished  in  Mathews  Slate  Co.  v.  Mathews,  148  Fed.  492,  on 
motion  to  remand  cause  seeking  to  invoke  special  statutory  jurisdiction 
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of  State  eonrt  which  Federal  court  cannot  exercise,  latter  court  will 
not  retain  jurisdiction  merely  because  application  of  statute  to  facta 
all^d  is  in  doubt;  Courtney  y.  Pradt,  135  Fed.  821,  refusing  to  remand 
suit  against  executor  where  jurisdiction  obtained  by  constructive  service 
and  attachment;  Carver  y.  Jarvis  etc.  Trust  Co.,  73  Fed.  11,  refusing  to 
remand,  on  ground  that  bill  to  enjoin  foreclosure  is  separate  suit. 

Miscellaneous.  Cited  in  Niles  v.  United  States  Trust  Co.,  22  App. 
D.  C.  231,  holding  appeal  will  not  lie  from  order  overruling  demurrer 
when  party  does  not  elect  to  stand  on  it;  Darragh  v.  H.  better  Mfg. 
Co.,  78  Fed.  14,  23  C.  C.  A.  609,  citing  dissenting  opinion  in  principal 
case. 

149  U.  a  465-472,  37  L.  Ed.  810,  13  gup.  Ot.  000,  ST.  L0TJI8  T.  WESTERN 
X7NI0N  TEIa.  00. 

Mmilcipal  corporations  may  permit  use  of  streets  for  telegraph  poles 
and  charge  rental. 

Approved  in  Western  Union  Tel.  Co.  v.  New  Hope,  187  U.  S.  427, 
47  L  Ed.  244,  23  Sup.  Ct.  205,  following  rule;  City  of  Owensboro  v. 
Cumberland  Tel.  &  Tel.  Co.,  230  U.  S.  69,  67  L.  Ed.  1896,  33  Sup.  Ct.  988^ 
holding  grant  to  telegraph  company  to  use  streets  is  grant  in  perpetuity 
nnless  otherwise  limited;  Western  Union  Tel.  Co.  v.  City  of  Richmond, 
224  U.  S.  172,  66  L.  Ed.  717,  32  Sup.  Ct.  449,  upholding  tax  of  two 
dollars  per  pole;  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  342, 
holding  United  States  may  recover  as  damages  reasonable  value  of  use 
of  land  unlawfully  appropriated;  City  of  Owensboro  v.  Cumberland 
Tel.  ft  Tel.  Co.,  174  Fed.  760,  99  C.  C.  A.  1,  restraining  enforcement  of 
confiscatory  rate  established  by  municipality;  Sunset  Tel.  ft  Tel.  Co.  v. 
City  of  Pomona,  164  Fed.  570,  holding  right  given  to  telegraph  com- 
panies to  use  streets  does  not  include  telephone  companies;  City  of 
Memphis  v.  Postal  Tel.  etc.  Co.,  164  Fed.  602,  16  Ann.  Gas.  842,  91 
C.  C.  A.  135,  holding  charge  of  three  dollars  per  pole  was  reasonable; 
Home  Tel.  ft  Tel.  Co.  v.  City  of  Los  Angeles,  165  Fed.  666,  upholding 
right  of  municipality  to  regpilate  phone  rates ;  City  of  Memphis  v.  Postal 
Tel.  etc.  Co.,  145  Fed.  606,  76  C.  C.  A.  292,  power  of  Menjphis,  under 
Acts  Tenn.  1879,  p.  14,  c.  10,  §  4,  to  charge  telegraph  company  for  use 
of  streets  for  poles  and-  wires,  not  nullified  by  act  of  1885,  authorizing 
tel^raph  companies  to  maintain  lines  over  city  streets;  Pike's  Peak 
Power  Co.  v.  City  of  Colorado  Springs,  105  Fed.  10,  44  C.  C.  A.  333, 
upholding  g^ant  by  city  for  consideration  of  use  of  city  water  and  water 
system  to  produce  power  to  generate  electricity ;  Town  of  New  Decatur 
V.  American  Telephone  etc.  Co.,  176  Ala.  657,  Ann.  Gas.  1916A,  875, 
58  South.  634,  upholding  bill  brought  by  telephone  company  to  enjoin 
ordinance  requiring  company  to  remove  poles;  Matter  of  Russell,  163 
Cal.  680,  Ann.  Gas.  1914A,  126  Pac.  879,  upholding  ordinance  requiring 
permit  to  make  excavations  in  street;   City  of  Springfield  v.  Postal 
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Telegraph-Cable  Co.,  253  HI.  354,  97  N.  E.  874,  uphoMing  tax  of  one 
dollar  per  pole;  Postal  Telegraph  Cable  Co.  y.  City  of  Chicopee,  207 
Mass.  350,  32  L.  B.  A.  (N.  S.)  997,  93  N.  £.  930,  upholding  right  of  city 
to  place  wires  on  poles  of  telegraph  company;  dissenting  opinion  in 
Bird  V.  Common  Council,  148  Mich.  123,  11  N.  W.  879,  majority  holding 
city  had  no  power  to  construct  railroad  for  purpose  of  leasing  same  to 
private  company;  State  etc.  v.  District  Court  Ramsey  County,  87  Minn. 
151,  91  N.  W.  302,  holding  St.  Paul  charter  of  1900,  conferring  on 
council  right  to  ^  take  private  property  for  public  use  on  paying  com- 
pensation, does  not  violate  home  rule  amendment  of  Constitution  of 
1898;  Sluder  v.  St.  Louis  Transit  Co.,  189  Mo.  129,  88  S.  W.  651,  up- 
holding St.  Louis  ordinance  requiring  motormen  to  keep  vigilant  look- 
out for  vehicles  and  on  first  appearance  of  danger  therefrom  to  stop  ear 
as  soon  as  possible;  Missouri  etc.  Elec.  Co.  v.  Weber,  102  Mo.  App.  101, 
76  S.  W.  737,  electric  light  company  may  recover  for  injuries  to  man- 
holes leading  to  undei^ound  conduits;  Plattsburg  v.  People's  Tel.  Co., 
88  Mo.  App.  313,  holding  city  may  grant  franchise  to  telephone  com- 
pany on  condition  that  it  pay  percentage  of  gross  earnings;  Billings  v. 
Cleveland  Ry.  Co.,  92  Ohio  St.  488,  111  N.  E.  158,  holding  city  may 
grant  right  to  construct  railroad  in  city;  Owen  v.  City  of  Tulsa,  27  Okl. 
271,  111  Pac.  323,  holding  city  might  sell  part  of  public  park;  State 
ex  rel.  Reardon  v.  Scales,  21  Okl.  693,  97  Pac.  587,  holding  mandamus 
would  lie  to  compel  district  judge  of  Oklahoma  to  transfer  records  from 
United  States  court  in  Indian  Territory;  City  of  McMinnville,  56  Or. 
456,  461,  Ann.  Gas.  19120,  193,  109  Pac.  83,  85,  holding  city  could  con- 
demn water  rights  lying  outside  corporate  limits;  Washington  etc.  R.  R. 
Co.  V.  Alexandria,  98  Va.  351,  36  S.  E.  387,  holding  city  may  compel  rail- 
road to  replace  rails  by  others  of  different  pattern,  though  old  rails  had 
been  approved  by  city  in  first  instance;  State  ex  rel.  Webster  v.  Su- 
perior Court,  67  Wash.  42,  Ann.  Gas.  1913D,  78,  L.  B.  A.  19150,  287, 
120  Pac.  863,  upholding  powers  of  Public  Service  Commission ;  Hilzinger 
V.  Gillman,  56  Wash.  234,  21  Ann.  Gas.  305,  105  Pac.  474,  upholding 
fight  of  city  to  recall  public  officer;  City  of  Madison  v.  Southern  Wis- 
consin Ry.  Co.,  156  Wis.  376,  377,  146  N.  W.  500,  501,  holding  city 
could  require  railroad  to  keep  its  right  of  way  in  repair;  Wisconsin  Tel. 
Co.  V.  Milwaukee,  126  Wis.  11,  110  Am.  St.  Bap.  886,  1  L.  B.  A.  (N.  S.) 
.581,  104  N.  W.  1012,  city  authorized  by  charter  to  regulate  streets  can- 
not pass  ordinance  imposing  annual  license  tax  on  telephone  companies 
using  streets  when  license  was  mere  revenue  measure;  Baltimore  v. 
Baltimore  Trust  etc.  Co.,  166  U.  S.  684,  41  L.  Ed.  1164,  17  Sup.  Ct.  701, 
direction  to  use  one  track  instead  of  double  is  within  police  power; 
Missouri  v.  Murphy,  170  U.  S.  99,  42  L.  Ed.  964,  18  Sup.  Ct.  513,  city 
may  require  compliance  with  reasonable  regulations  as  condition  to 
use  of  streets  for  wires;  St.  Louis  v.  Western  Union  Tel.  Co.,  63  Fed. 
69,  ordinance  allowing  use  of  streets  in  exchange  for  use  of  poles  con- 
stitutes contract;  Levis  v.  Newton,  75  Fed.  896,  upholding  power  to 
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gnni  use  of  streets  for  gas  or  eleotrie  plants ;  Postal  Tel.  Cable  Co.  v. 
Mayor  ete.  of  Baltimore,  79  Md.  514,  29  Atl.  621,  upholding  city  tax 
of  two  dollars  per  pole  for  privilege  of  erecting  same;  State  v.  St. 
Loais,  145  Mo.  570,  42  L.  B.  A.  121,  46  S.  W.  986,  (see  dissenting 
opinion  in  145  Mo.  589,  42  L.  B.  A.  127,  46  S.  W.  992),  upholding 
ordinance  granting  right  to  occupy  streets  with  subways,  although  it 
did  not  require  company  to  allow  public  to  use  same  (overruling  State 
V.  Murphy,  134  Mo.  561,  56  Am.  St.  Rep.  521,  34  L.  B.  A.  374,  31  S.  W. 
786) ;  dissenting  opinion  in  Kansas  City  v.  Bacon,  147  Mo.  317,  48  S.  W. 
877,  majority  holding  limitation  on  city's  debt  creating  power  inap- 
plicable to  assignments  for  local  improvements;  dissenting  opinion  in 
State  v.  Superior  Court,  14  Wash.  617,  33  L.  B.  A.  678,  45  Pac.  27, 
majority  holding  city  cannot  provide  by  charter  for  contests  of 
mnnicipal  elections. 

Distinguished  in  City  of  Memphis  v.  Postal  Tel.  etc.  Co.,  139  Fed.  710, 
712,  under  Tenn.  Acts  1885,  p.  120,  c.  66,  granting  telegraph  companies 
right  to  maintain  lines  over  city  streets,  Memphis  cannot  charge  pole 
rental;  Bird  v.  Common  Council,  148  Mich.  101,  111  N.  W.  871,  holding 
city  had  no  power  to  construct  railroad  for  purpose  of  leasing  same 
to  private  company;  Southern  Bell  Tel.  Co.  v.  Richmond,  78  Fed.  861,, 
city  cannot  exclude  interstate  telegraph  company  from  streets;  St.  Paul 
V  .Chicago  etc.  Ry.  Co.,  63  Minn.  347,  65  N.  W.  661,  municipality  cannot 
grant  railroad  use  of  public  levee  for  its  freight-house;  Hodges  v. 
Western  Union  Tel.  Co.,  72  Miss.  912,  29  L.  B.  A.  770.  18  South.  84, 
where  State  law  allowed  use  of  city  streets  without  compensation; 
Newport  Illuminating  Co.  v.  Assessors,  19  R.  I.  640,  36  L.  B.  A.  269,  36 
Atl.  430,  poles  and  wires  are  not  taxable  as  real  estate  of  corporation ; 
dissenting  opinion  in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  37, 
49  L  Ed.  933,  25  Sup.  Ct.  552,  majority  upholding  Missouri  inspection 
act  imposing  fee  for  inspection  of  malt  liquor;  Pensacola  v.  Southern 
Bell  Tel.  Co.,  49  Fla.  171,  37  South.  823,  ai^endo. 

Imposition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  B.  A.  164. 

Privilege  of  using  streets  as  contract  within  provisions  against  im- 
pairing obligation.    Note,  50  L.  B.  A.  148. 

Police  regulation  of  electric  companies.    Note,  31  L.  B.  A.  808. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  55. 

Power  to  require  public  service   corporation   to   carry  municipal 
wires  on  poles.    Note,  32  L.  B.  A.  (N.  S.)  997. 

149  U.  8.  473-480,  37  L.  Ed.  816,  13  Sup.  Ct.  1008,  PORTER  T.  SABIK. 

Stockholder  may  sua  officer  for  fraud  if  corporation  refuses;  latter  is 
o«c6isary  party. 

XVI— 35 
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Approved  in  Wabash  R.  R.  Co.  v.  Adelbert  College,  208  U.  6.  65, 
&2  L.  Ed.  S86,  28  Sup.'  Ct.  182,  holding  decree  dismissing  suit  bron^t 
by  some  bondholders  is  not  binding  on  those  not  having  joined;  Spring 
V.  Webb,  227  Fed.  484,  holding  right  of  action  does  not  fail  with  stock- 
holder's death,  but  is  capable  of  revivor  in  favor  of  another  stock- 
holder; Kelly  v.  Dolan,  218  Fed.  970,  holding  stockholder  may  sne. 
director  for  negligence  where  receiver  refuses  to  do  so;  Price  v.  Union 
Land  Co.,  187  Fed.  889,  110  C.  C.  A.  20,  holding  stockholders  may  sue 
to  cancel  stock  wrongfully  obtained ;  Venner  v.  Great  Northern  Ry.  Co., 
153  Fed.  411,  holding  shareholder  cannot  sue  unless  he  was  shareholder 
at  time  of  act  complained  of;  Bay  State  Gas  Co.  v.  Rogers,  147  Fed.  559, 
where  receiver  appointed  for  corporation  in  domiciliary  district  and 
afterward  ancillary  appointment  made  by  Circuit  Court  in  Mass- 
achusetts, latter  receiver  could  sue  in  Federal  courts  in  Massachusetts 
in  name  of  corporation  to  recover  profits  made  by  defendant  as  trustee 
for  corporation ;  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co.,  112  Fed. 
704,  holding  stockholder  cannot  question  corporation's  deed  in  absence 
of  showing  that  corporation  itself  has  failed,  after  proper  application 
to  it,  to  bring  suit  to  set  deed  aside;  Lamm  v.  Parritt  Silver  etc.  Co., 
Ill  Fed.  241,  holding  suit  by  stockholders  against  corporation  and  an- 
other corporation,  which  has  wrongfully  obtained  controlling  interest 
in  first  and  has  managed  its  business  to  detriment  of  stockholders  and 
for  its  own  benefit,  is  removable  by  second  corporation  on  ground  of 
separable  controversy;  Metcalf  v.  American  School  Furniture  Co.,  108 
Fed.  911,  holding  minority  stockholder  may  sue  in  equity  in  behalf  of 
himself  and  all  other  stockholders  similarly  situated  to  set  aside  unlaw- 
ful transfer  by  corporation,  where  corporation  on  demand  has  refused 
to  sue;  Zuelly  v.  Casper,  160  Ind.  460,  67  N.  £.  105,  holding  taxpayer 
may  sue  auditor  and  county  commissioners  for  restitution  by  former 
of  moneys  illegally  allowed  him  by  latter  in  excess  of  legal  fees,  where 
latter  refused  to  proceed  against  him;  McMuUen  v.  Ritchie,  64  Fed. 
262,  stockholder  cannot  sue  for  indirect  injury  due  to  injury  to  coi> 
poration;  Clarke  v.  Eastern  Bldg.  etc.  Assn.,  89  Fed.  781,  suit  for  ac- 
counting between  corporation,  directors  and  shareholders. 

Distinguished  in  Krohn  v.  Williamson,  62  Fed.  873,  directors  are 
directly  accountable  to  stockholders  for  diversion  of  funds;  Ritchie  v. 
McMuUen,  79  Fed.  533,  25  C.  C.  A.  50,  stockholder  pledging  stock  to 
directors  as  collateral  may  maintain  bill  against  them  for  conspiracy 
to  depreciate  value. 

Application   to  board  of  directors   as  condition  of  stockholder's 

right  to  sue  on  behalf  of  corporation.    Note,  51  L.  B.  A.  (N.  S.) 

100. 

Stockholder  cannot  sue  for  officer's  fraud    without  Joining  receiver, 
though  latter  cannot  sue. 

Approved  in  Swope  v.  Villard,  61  Fed.  420,  stockholder  cannot  sue 
on  receiver's  refusal  to  sue;  Taylor  v.  Matteson,  86  Wis.  126,  66  N.  W. 
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833,  plea  by  stockholder  sued  to  indemnify  indorser  is  bad  where  joinder 
of  corporation  is  necessary  to  its  determination. 

BeceiTer's  possession  is  tbat  of  court. 
Approved  in  Odell  v.  H.  Batterman  Co.,  223  Fed.  298,  138  C.  C.  A. 
634,  holding  court  having  jurisdiction  over  receivership  may  determine 
ancillary  proceeding;  Hollander  v.  Heaslip,  222  Fed.  811,  137  C.  C.  A. 
It  holding  court  administering  affairs  of  insolvent  corporation  can 
'determine  olaim  of  corporation  against  third  person;  Durand  &  Co.  v. 
Howard  &  Co.,  216  Fed.  588,  L.  B.  A.  1915B,  998,  132  C.  C.  A.  589, 
holding  court  is  allowed  certain  amount  of  discretion  as  to  whether 
it  will  determine  claims;  Fidelity  Trust  Co.  v.  Qaskell,  195  Fed.  870, 
115  C.  C.  A.  527,  holding  District  Courts  may  decide  legality  of  claims 
against  bankrupt;  Finance  Co.  of  Pennsylvania  v.  New  Jersey  Short 
Line  R.  Co.,  183  Fed.  833,  holding  action  for  misappropriation  of  bonds 
can  be  instituted  only  by  receiver ;  In  re  Swofford  Bros.  Dry  Goods  Co., 
180  Fed.  555,  holding  truh-ee  in  bankruptcy  of  corporation  may  sue 
directors  for  funds  diverted  by  them;  Holmes  v.  Dowie,  177  Fed.  183, 
100  C.  C.  A.  390,  holding  Federal  court  could  enjoin  State  action  to 
fasten  easement  on  land  belonging  to  estate  in  course  of  administration 
in  former  court;  Hanlon  v.  Smith,  175  Fed.  197,  holding  personal  judg- 
ment cannot  be  obtained  against  receiver;  Cooper  v.  Newton,  160  Fed. 
192,  holding  Federal  court  presiding  over  dissolution  of  loan  association 
could  take  jurisdiction  of  ancillary  suit  for  accounting  and  foreclosure 
of  deed ;  Hurley  v.  Devlin,  151  Fed.  924,  holding  Bankruptcy  Court  may 
determine  dower  belonging  to  widow  of  bankrupt ;  Brookfield  v.  Hecker, 
118  Fed.  942,  upholding  jurisdiction  of  Federal  court  appointing  ancil- 
lary receiver  for  corporation's  property,  over  suit  by  him  to  protect 
property,  irrespective  of  citizenship;  Western  Union  Tel.  Co.  v.  Boston 
Safe  Deposit  etc.  Co.,  112  Fed.  38,  50  C.  C.  A.  106,  holding  contract 
made  by  receiver  appointed  in  foreclosure,  with  approval  of  court,  leas- 
ing property  pending  its  sale,  is  binding  on  mortgagee  though  he  is  not 
formal  party  to  suit;  In  re  Endl,  99  Fed.  916,  holding  where  constable 
under  State  process  seizes  personal  property  in  possession  of  bank- 
rnptcy  trustee,  which  is  held  as  assets  of  estate,  he  will,  on  motion  of 
trustee,  be  ordered  forthwith  to  restore  the  property  to  the  possession 
of  the  latter;  Du  Pont  v.  Standard  Arms  Co.,  9  Del.  Ch.  328,  82  Atl.  693, 
holding  receivers  may  sue  directors  on  account  of  negligence;  Pendle- 
ton V.  Lutz,  78  Miss.  330,  29  South.  165,  holding,  under  25  Fed.  Stat. 
433,  suit  against  Federal  receiver  is  not  ancillary  to  suit  in  which  re- 
ceiver was  appointed  so  as  to  give  right  of  removal;  Cunningham  v. 
Wechselberg,  105  Wis.  362,  81  N.  W.  416,  holding  stockholder  cannot 
maintain  suit  to  enforce  rights  of  corporation  in  hands  of  receiver 
against  defrauding  officers,  until  court  has  refused  to  direct  receiver  to 
take  proper  steps  in  that  regard ;  Lanning  v.  Osborne,  79  Fed.  662,  and 
Bowman  v.  Harris,  95  Fed.  819,  Federal  court  has  jurisdiction  to  enter- 
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tain  suit  by  or  against  its  own  receiver,  irrespective  of  citizenship  and 
amount;  Compton  v.  Jesup,  68  Fed.  279,  15  C.  C.  A.  397,  Federal  court, 
having  obtained  possession  of  property,  may  entertain  litigation  re- 
specting it,  irrespective  of  citizenship;  Ross-Meehan  Brake  etc.  Co.  v. 
Southern  etc.  Iron  Co.,  72  Fed.  960,  enforcement  of  stockholder's  lia- 
bility by  receiver  in  ancillary  suit  does  not  infringe  right  to  jury  trial; 
Toledo  etc.  R.  R.  Co.  v.  Continental  Trust  Co.,  95  Fed.  504,  36  C.  C.  A. 
155,  Federal  court  appointing  receiver  has  jurisdiction  over  foreclosure, 
irrespective  of  citizenship;  In  re  Cobb,  96  Fed.  823,  property  in  con- 
structive possession  of  bankruptcy  court  cannot  be  interfered  with  by 
othfr  courts;  dissenting  opinion  in  People  v.  Metropolitan  Surety  Co., 
211  N.  Y.  123,  105  N.  E.  104,  majority  holding  claim  of  materialman 
cannot  be  presented  against  estate  of  insolvent  surety  on  public  con- 
tractor's bond,  unless  same  has  been  reduced  to  judgment. 

Distinguished  in  Continental  Securities  Co.  v.  Interborough  etc. 
Transit  Co.,  165  Fed.  964,  holding  appointment  of  receiver  will  not 
block  suit  to  dissolve  unlawful  combination. 

BecelTer  cannot  be  sued  without  court's  consent. 
Approved  in  Atlantic  Trust  Co.  v.  Chapman,  208  U.  S.  371,  13  Ann. 
Gas.  1155,  42  L.  Ed.  538,  28  Sup.  Ct.  406,  holding  trustee  in  mortgage 
not  liable  for  debts  incurred  by  receiver;  Kelly  v.  Dolan,  233  Fed.  638, 
holding  where  court  will  not  allow  receiver  to  sue  director  tor  injuries 
caused  by  his  negligence,  individual  stockholder  cannot  maintain  suit; 
Lively  v.  Picton,  218  Fed.  404,  409,  134  C.  C,  A.  189,  holding  receiver 
having  jurisdiction  over  parties  has  priority  over  receiver  appointed 
in  State  of  incorporation;  Ames  v.  American  Tel.  &  Tel.  Co.,  166  Fed. 
824,  825,  holding  receiver  may  sue  for  injuries  to  corporation;  James 
Freeman  Brown  Co.  v.  Harris,  139  Fed.  108,  71  C.  C.  A.  303,  where  State 
court  authorized  plaintiff  to  sue  receiver  in  any  court  of  competent 
jurisdiction,  to  enforce  his  contract,  plaintiff  could  sue  in  Federal  court; 
Western  New  York  etc.  R.  Co.  v.  Penn.  Ref.  Co.,  137  Fed.  360,  70 
C.  C.  A.  23,  receiver,  as  such,  should  not  be  joined  with  other  railroads 
constituting  through  route  and  against  which  judgment  would  constitute 
personal  liability ;  Ridge  v.  Manker,  132  Fed.  602,  67  C.  C.  A.  596,  de- 
cree against  receiver  of  another  court  cannot  be  collaterally  attacked 
because  record  does  not  affirmatively  show  leave  to  sue;  Atlantic  Trust 
Co.  V.  Dana,  128  Fed.  222,  223,  62  C.  C.  A.  657,  holding  where  receiver 
intervened  in  suit  to  foreclose  mortgage  on  corporation's  property^ 
decree  in  such  suit  bound  all  parties,  including  interveners,  in  suit  in 
which  he  was  appointed ;  Montgomery  v.  Enslen,  126  Ala.  669,  28  South. 
631,  restraining,  on  petition  of  receiver,  action  of  trover  against  re- 
ceiver by  claimant  to  property  of  corporation  in  hands  of  receiver; 
De  Forrest  v.  Coffey,  154  Cal.  451,  98  Pac.  31,  holding  permission  to 
sue  receiver  lies  in  discretion  of  court;  American  Steel  etc.  Co.  v. 
Bearse,  194  Mass.  600,  80  N.  E.  623,  holding  where  receiver  answers 
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without  objection,  it  is  waiver  of  consent  of  conrt;  Colburn  v.  Yantis, 
176  Mo.  684,  76  S.  W.  666,  holding  where  property  is  in  possession  of 
receiver  and  neither  receiver  nor  party  acquiring  title  at  foreclosure 
sale  is  made  party  to  suit,  prevailing  party  on  appeal  is  not  entitled 
to  restoration  of  possession  as  against  receiver  and  purchaser;  Werner 
V.  Murphy,  60  F^.  772,  creditor  cannot,  without  leave  of  appointing 
eourt,  sue  in  another  court  to  vacate  fraudulent  conveyance  of  corpora- 
tion; Swope  V.  Villard,  61  Fed.  421,  bill  failing  to  show  leave  to  sne 
receiver  is  demurrable;  Minot  v.  Mastin,  95  Fed.  738,  37  C.  C.  A.  234, 
and  links  v.  Connecticut  River  Banking  Co.,  66  Conn.  284,  33  Atl.  1004, 
both  reaffirming  rule;  Commercial  Nat.  Bank  v.  Motherwell  Iron  etc. 
Co.,  95  Tenn.  188,  29  L.  R.  A.  169,  31  S.  W.  1006,  where  debtor's  prop- 
erty is  in  hands  of  receiver,  complainant  has  **  exhausted  legal 
remedy";  dissenting  opinion  in  State  v.  Ross,  122  Mo.  478,  2S  L.  R.  A. 
545,  25  S.  W.  958,  majority  holding  appointment  of  receiver  void  and 
attackable  collaterally. 

Distinguished  in  Ray  v.  Peirce,  81  Fed.  882,  Federal  receiver  can- 
not remove  suit  filed  against  him  in  State  court,  controversy  being 
under  two  thousand  dollars. 

When,  after  the  appointment  of  a  receiver,  and  without  obtain- 
ing leave  of  the  court,  actions  may  be  prosecuted  against  him 
or  against  the  person  for  whom  such  receiver  is  appointed. 
Note,  74  Am.  St.  Rep.  286. 

Federal  court  cannot  entertain  suit  against  State  court's  receiver. 
Approved  in  Hampton  Roads  Ry.  etc.  Co.  v.  Newport  News  etc. 
Electric  Co.,  131  Fed.  538,  reaffirming  rule;  Smith  v.  Jones  Lumber 
etc.  Co.,  200  Fed.  650,  holding  Federal  court  conducting  receivership 
of  property  may  limit  time  for  filing  of  claims;  City  of  New  Orleans 
V.  Howard,  160  Fed.  398,  87  C.  C.  A.  345,  holding  jurisdiction  of  Fed- 
eral court  to  administer  assets  of  defunct  corporation  cannot  be  at- 
tacked collaterally;  Cochran  v.  Pittsburg  etc.  R.  Co.,  158  Fed.  551, 
holding  Federal  court  cannot  remove  State  court's  receiver;  Atlantic 
Trust  Co.  V.  Dana,  128  Fed.  218,  62  C.  C.  A.  657,  holding  where,  at 
<'ommencement  of  foreclosure  of  mortgage  covering  aH  property  and 
income  of  corporation,  property  was  in  hands  of  receiver  appointed 
in  creditor's  suit,  mortgagee,  by  intervening  in  creditor's  suit,  acquired 
prior  right  to  income  as  against  creditors  subsequent  intervening ;  Knott 
V.  Evening  Post  Co.,  124  Fed.  354,  holding  where,  in  State  suit  by 
stockholder  only  relief  grantable  was  order  of  inspection  of  books. 
Federal  court,  in  suit  by  creditor  alleging  corporation's  insolvency, 
acquires  priority  where  it  appoints  receiver  who  takes  possession  be- 
fore appointment  of  receiver  by  State  court;  Murray  v.  Beal,  97  Fed. 
668,  holding  bill  in  equity  brought  in  bankruptcy  court  by  trustee 
to  quiet  title  to  assets  of  estate  as  against  claim  of  defendant  must 
affimatively  show  that  right  of  action  was  one  vestins:  originally  in 
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tmstee  or  that  it  was  one  originally  accruing  to  the  bankrupt  himself; 
Tobin  V.  Central  Vermont  Ry.  Co.,  186  Mass.  341,  70  N.  E.  433,  where 
assets  of  railroad  sold  to  defendant  by  decree  in  Federal  receivership 
proceedings,  State  court  has  no  jurisdiction  of  action  by  fireman  for 
injuries  while  in  receiver's  employ;  Mishawaka  Mfg.  Co.  v.  Powell, 
98  Mo.  App.  640,  72  S.  W.  726,  holding  replevin  does  not  lie  by  claim- 
ant of  property  in  hands  of  bankruptcy  receiver  as  property  of  bank- 
rupt ;  Moran  v.  Sturges,  164  U.  S.  275,  38  L.  Ed.  987,  14  Sup.  Ct.  1025, 
State  court  has  no  jurisdiction  in  personam  over  property  in  Admiralty 
Court's  possession  under  libel;  White  v.  Ewing,  169  U.  S.  38,  40  L.  Ed. 
68,  15  Sup.  Ct.  1019,  and  In  re  Chetwood,  165  U.  S.  458,  41  L.  Ed.  787, 
17  Sup.  Ct.  391,  State  court's  possession  of  property  of  insolvent 
national  bank  will  not  be  ousted. 

Distinguished  in  Fitzgerald  v.  Fitzgerald  &  Malloiy  Constr.  Co.,  41 
Neb.  496,  59  N.  W.  873,  receiver  appointed  by  court  of  another  State 
is  not  necessary  party  to  suit  against  corporation. 

Miscellaneous.  Cited  in  Overby  v.  Gbrdon,  13  App.  D.  C.  412,  hold- 
ing judgment  of  court  of  foreign  State  obtained  through  fraud  is  not 
admissible  in  evidence. 

149  U.  8.  481-606,  87  L.  Ed.  819,  13  Sap.  Ot.  950,  BIBB  T.  AIJJBK. 

Slight  vaiianee  In  commission  Is  immaterial  where  notice  given  and 
commlssioner'B  name  known. 

Approved  in  United  States  v.  Fifty  Boxes,  92  Fed.  604,  commis- 
sioner's failure  to  certify  that  examination  was  subscribed  to  by  sworn 
interpreter,  no  ground  for  suppression. 

Motion  to  suppress  should  be  made  before  case  called  for  trial. 
Approved  in  Bird  v.  Halsey,  87  Fed.  678,  reaflSrming  rule;  Columbus 
Ry.  Co.  V.  Patterson,  143  Fed.  246,  73  C.  C.  A.  603,  clerical  errors  in 
notary's  certificate  do  not  render  deposition  inadmissible  where  both 
parties  present  and  examined  witness;  Meyer  v.  Rothe,  13  App.  D.  C. 
100^  holding  objections  on  account  of  defects  should  be  made  before 
hearing;  Abbott  v.  Marion  Min.  Co.,  112  Mo.  App.  554,  87  S.  W.  Ill, 
applying  rule  to  objection  that  deposition  taken  by  stenographer  in 
notary's  absence. 

Evidence  of  lawful  purpose  of  Cotton  Exchange  is  admissible  in  con- 
struing contract  made  under  its  rules. 

Approved  in  James  v.  Clement  223  Fed.  401,  138  C.  C.  A.  621,  hold- 
ing fact  that  contract  was  made  in  accordance  with  rules  of  New 
York  stock  exchange  is  not  conclusive  that  same  was  not  wagering  con- 
tract; Hansen  v.  Boyd,  161  U.  S.  403,  40  L.  Ed.  748,  16  Sup.  Ct.  573, 
Board  of  Trade  rules  competent  evidence;  Clews  v.  Jamieson,  96  Fed. 
653,  38  C.  C.  A.  473,  arguendo. 
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Order  to  broker  in  eeUblUhed  trade  confers  Mthority  to  act  according 
to  usages  thereof. 

Approved  in  Clew  v.  Jamieson,  182  U.  S.  481,  45  L.  Ed.  1194»  21  Sup. 
Ct.  853,  holding  where  it  appears  from  pleadings  that  sales  and  pur- 
ehases  of  stock  were  in  fact  made  subject  to  rales  of  stock  exchange, 
all  transactions  regarding  sales  and  purchases  must  be  regarded  as 
having  taken  place  with  direct  reference  and  subject  to  those  rules; 
Wilhite  V.  Houston,  200  Fed.  392,  118  C.  C.  A.  542,  holding  broker  is 
always  agent  although  he  may  act  as  principal  with  third  parties ;  Rob- 
bins  V.  Maher,  14  N.  D.  231,  103  N.  W.  756,  holding  broker  cannot  re- 
cover commissions  where  he  negotiated  in  his  own  name;  Hallet  v. 
Aggei^aard,  21  S.  D.  559,  561, 14  L.  B.  A.  (N.  S.)  1251,  114  N.  W.  698, 
699,  holding  it  will  be  presumed  that  broker  acted  in  conformity  with 
usages  of  trade;  Armstrong  v.  Chemical  Nat.  Bank,  83  Fed.  568,  27 
C.  C.  A.  601,  bank  directors  of  one  city  doing  business  in  another  are 
presumed  to  know  its  usages;  Clifton  v.  Ross,  60  Ark.  99,  28  S.  W.'' 
1085,  agent  requested  to  purchase  certain  article  is  authorized  to  pay 
fair  market  price. 

Rights  and  duties  inter  se  of  stockbroker  and  customer.    Note, 
Ann.  Cas.  1915B,  908,  920,  923,  924. 

Understanding  of  one  party  that  cotton  was  not  to  be  dellTered  does 
not  avoid  contract. 

Approved  in  De  Mary  v.  Burtenshaw,  131  Mich.  333,  91  N.  W.  650, 
reaffirming  rule;  Williams  v.  Majors,  169  Fed.  763,  95  C.  C.  A.  186, 
holding  evidence  showed  that  wagering  contract  was  intended  by  both 
parties ;  In  re  A.  B.  Baxter  &  Co.,  152  Fed.  140,  11  Ann.  Cas.  437,  81 
C.  C.  A.  355,  holding  understanding  must  be  mutual;  Berry  v.  Chase, 
146  Fed.  630,  77  C.  C.  A.  161,  applying  rule  to  sale  of  stocks  on  New 
York  Exchange;  Marden  v.  Phillips,  103  Fed.  196,  holding  bill  of  sale 
intended  as  security  for  loan  of  money  to  be  used  in  dealing  in  differ- 
ences in  profits  of  which  vendee  is  to  participate  is  invalid  as  acrainst 
trustee  in  bankruptcy  of  vendor;  Lanhardt  v.  Louder,  42  App.  D.  C. 
281,  holding  deed  itself  must  show  that  it  was  given  in  consideration 
of  future  illicit  intercourse;  L.  Harvey  &  Son  v.  Pettaway,  156  N.  C* 
377,  72  S.  E.  365,  holding  fact  that  contract  provided  that  difference 
in  price  should  constitute  liquidated  damages  in  case  of  failure  to 
deliver  did  not  make  same  wagering  contract;  State  v.  Clayton,  138 
K.  C.  735,  50  S.  E.  867,  under  Laws  1899,  p.  233,  c.  221,  prohibiting 
dealing  in  futures,  wholesaler  who  purchases  pork  on  margin  to  pro- 
tect contract  with  customers  with  no  intention  to  require  delivery  is 
indictable;  State  v.  McGinnis,  138  N.  C.  728,  51  S.  E.  51,  upholding 
Laws  1905,  c.  538,  prohibiting  dealings  in  futures  and  maintenance  of 
bucket-shops;  John  Miller  Co.  v.-  Kloostad,  14  N.  D.  442,  444,  105 
N.  W.  167,  168,  holding  party  alleging  illegality  of  transaction  has  bur- 
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den  of  proving  same;  Scales  v.  State,  46  Tex.  Or.  304, 108  Am.  St.  Bep. 
1014,  66  L.  R.  A.  780,  81  S.  W.  960,  in  prosecution  for  selling  futures, 
burden  is  on  State  to  show  that  both  parties  contemplated  wagering 
contract,  and  that  neither  intended  actual  delivery;  Sampson  v.  Camp- 
erdown  Cotton  Mills,  82  Fed.  836,  test  of  validity  of  contract  for 
future  delivery  is  whether  it  can  be  settled  by  delivery  or  by  money 
only;  Carter-Crume  Co.  v.  Puerruug,  86  Fed.  442,  proof  must  show  that 
illegal  purpose  in  contract  alleged  in  restraint  of  trade  was  mutual; 
Dillaway  v.  Alden,  88  Me.  236,  33  Atl.  983,  contracts  for  dealing  in 
stocks  on  margin  are  not  illegal  where  actual  transfer  of  stock  in  liqui- 
dation of  final  balance  is  contemplated;  Morrissey  v.  Broomal,  37  Neb. 
784,  56  N.  W.  387,  whether  actual  dealing  in  grain,  or  gambling,  was 
intended  is  determinable  from  conduct  and  transactions  under  con- 
tract. 

Illegality,  as  gambling  contract,  of  contract  for  sale  of  property 
for  future  delivery  where  one  party  only  intends  delivery.  Note, 
11  Ann.  Oas.  440,  442. 

Contracts  for  future  dellTery  are  Talid. 

Approved  in  Clews  v.  Jamieson,  182  U.  S.  491,  46  L.  Ed.  1197,  21 
Sup.  Ct.  857,  holding  contract  which  is,  on  its  face,  one  of  sale,  with 
provision  for  future  delivery,  is  valid,  and  burden  of  showing  that  it 
is  cover  for  settlement  of  differences  rests  with  party  making  the 
assertion ;  Haven  v.  James,  172  Fed.  256,  257,  260,  upholding  sale  under 
rule  of  New  York  stock  exchange  which  required  delivery  of  cotton; 
Cleage  v.  Laidley,  149  Fed.  351,  79  C.  C.  A.  284,  where  one  made  con- 
tracts for  future  delivery  of  grain  and  only  intended  to  deliver  or 
receive  gi-ain  under  contracts  if  forced  to  do  so  to  keep  from  being 
closed  out  under  exchange  rules,  contracts  valid;  Board  of  Trade  v. 
Christie  Grain  Com.  Co.,  116  Fed.  947^  holding  since  rules  of  Chicago 
board  of  trade  prohibit  gambling  and  impose  upon  both  parties  to  sale 
for  future  delivery  obligation  to  deliver  and  receive  the  commodity 
sold,  such  board  may  sue  in  equity  to  protect  its  market  quotations, 
though  members  violate  rules;  Ponder  v.  Jerome  Hill  Cotton  Co.,  100 
Fed.  376,  377,  40  C.  C.  A.  416,  holding  where  note  was  executed  to 
brokers,  through  whom,  as  their  agents,  they  had  made  contract  for 
purchase  of  cotton  for  future  delivery  for  amount  of  loss  paid  for  them 
by  such  brokers,  defendant  had  burden  of  showing  that  they  did  not 
intend  to  receive  the  cotton;  dissenting  opinion  in  Bartlett  v.  Collins, 
109  Wis.  487,  85  N.  W.  706,  majority  holding  in  action  on  brokerage 
contract  for  sale  of  grain  on  board  of  trade  for  future  delivery,  burden 
is  on  party  claiming  on  such  contract  to  show  that  actual  delivery  in- 
tended. 

Distinguished  in  Waldron  v.  Johnston,  86  Fed.  759,  contract  for 
future  delivery  of  cotton,  actual  delivery  not  intended,  is  invalid;  Gist 
v.  Western  Union  Tel.  Co.,  45  S.  C.  368,  66  Am.  St.  Rep.  770,  23  S.  E. 
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146,  no  action  lies  against  t«legrapb  company  for  nondelivery  of  mes- 
sage relating  to  transacting  in  cotton  futures. 

Coort  need  not  salmiit  question  to  jury  where  eTldence  clearly  Jnstllles 
but  one  finding. 

Approved  in  Presbrey  v.  Thomas,  1  App.  D.  C.  176,  holding  where 
two  defendants  are  joined,  court  may  render  judgment  against  one 
shown  to  be  liable. 

"Slip  contracts,**  under  rules  of  Gotten  Ezcbaage,  satisfy  statute. 
Approved  in  McCartney  v.  Clover  Valley  Land,  232  Fed.  700,  hold- 
ing correspondence  with  broker  is  sufficient  to  satisfy  statute ;  Trudeau 
V.  Gennann,  101  Minn.  389,  112  N.  W.  281,  holding  extensions  of  time 
for  payment  of  mortgage,  being  sufficiently  executed,  could  not  be 
questioned  under  statute  of  frauds;  Latson  v.  Buck,  87  Neb.  23,  126 
N.  W.  763,  holding  where  oral  contract  has  been  executed,  statute  of 
frauds  cannot  be  used  as  defense;  Atwood  v.  Rose,  32  Okl.  362,  122 
Pac.  932,  holding  court  must  decide  whether  letters  and  writings  con- 
stitute contract;  Halsell  v.  Renfrow,  14  Okl.  686,  78  Pac.  121,  holding 
letters,  telegrams  and  writings  in  suit  do  not  show  complete  contract 
for  sale  of  realty  within  statute  of  frauds;  Pope  Metals  Co.  v.  Sadek, 
149  Wis.  398,  135  N.  W.  852,  holding  memorandum  of  broker  contain- 
ing names  and  terms  is  sufficient  to  satisfy  statute. 

Contract  by  telegrams  within  statute  of  frauds.    Note,  60  L.  B.  A. 
240,  246. 

Parol  is  admissible  to  show  wbo  were  represented  by  fictitious  names  in 
'*8lip  contract." 

Approved  in  Maydwell  v.  Roger  Lumber  Co.,  159  Fed.  931,  87  C.  C.  A. 
110,  holding  parol  admissible  to  show  number  of  ties  in  cargo. 

Statute  of  frauds  cannot  be  set  up  against  executed  contract. 
Approved  in  Hartman  v.  Butterfield  Lumber  Co.,  199  U.  S.  337,  340, 
50  L.  Ed.  219,  220,  26  Sup.  Ct.  63,  one  claiming  under  trust  deed  from 
patentee  with  knowledge  of  prior  conveyance  of  timber  cannot  chal- 
lenge validity  of  such  conveyance  because  entered  into  pursuant  to 
agreement  prior  to  patent  in  consideration  of  advances  to  enable  per- 
fection of  entry;  Jones  v.  Patrick,  140  Fed.  408,  applying  rule  where 
parties  entered  into  verbal  agreement  to  co-operate  in  finding  pur- 
chaser at  advanced  price  for  which  one  of  them  held  option,  and  to 
divide  profits,  where  sale  made;  McCarthy  v.  Weare  Comm.  Co.,  87 
Minn.  14,  91  N.  W.  34,  applying  principle  in  action  upon  account  stated 
based  on  stock  transactions  whereby  defendant  bought  and  sold  cer- 
tain stocks  for  plaintiff,  and  defendant  by  its  manager  reported  orders 
executed  in  each  case;  Norton  v.  Brink,  75  Neb.  569,  7  L.  B.  A.  (N.  S.) 
945,  106  N.  W.  670,  discussing  but  not  deciding  whether  contract  for 
formation  of  partnership  was  within  statute;  Lewis  v.  Allen,  42  Okl. 
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590,  142  Pac.  387,  holding  deed  regularly  executed  will  not  be  set 
aside  for  inadequacy  of  consideration;  Casey  v.  Bingham,  37  Okl.  489, 
132  Pac.  665,  upholding  deed  given  by  Indian  in  pursuance  of  oral  con- 
tract to  convey;  Love  v.  Kirkbridge  Drilling  &  Oil  Co.,  37  Okl.  810, 
129  Pac.  860,  holding  where  oral  agreement  to  transfer  stock  was  exe- 
cuted, plaintiff  might  recover  consideration;  Huntington  v.  Burdeau, 
149  Wis.  270,  135  N.  W.  848,  holding  oral  agreement  to  declare  ac- 
counting of  partnership  funds  is  not  within  statute;  Smith  v.  Putnam, 
107  Wis.  163,  82  N.  W.  1080,  enforcing  oral  agreement  to  purchase 
and  sell  log  lands  and  to  divide  profits  arising  either  from  sale  of 
lands  or  logs,  where  it  is  completely  executed  and  nothing  remains  to 
be  done  but  division  of  profits. 

Distinguished  in  Snyder  v.  Albuquerque,  10  N.  M.  469,  62  Pac.  1091, 
holding  municipal  corporation  not  liable  on  implied  promise  to  pay  ser- 
vice alleged  to  be  worth  three  hundred  dollars,  where  it  was  by  statute 
limited  to  contract  orally  for  not  more  than  two  hundred  dollars. 

Agent  is  entitled  to  reimbursement  for  ontlays,  thongb  contract  voidable 
by  statute  of  frauds. 

Approved  in  In  re  Lathrop,  Haskins  &  Co.,  216  Fed.  104, 132  C.  C.  A. 
346,  holding  agent  entitled  to  indemnification  for  loss ;  Easton  v.  George 
Wostenholm  &  Son,  137  Fed.  531,  70  C.  C.  A.  108,  where  firm  employed 
complainant  to  purchase  goods  in  England  on  commission,  complainant 
to  advance  price  and  prepay  freight  and  insurance,  title  to  goods  passed 
on  delivery  to  carrier  for  shipment  to  firm;  Armstrong  v.  Bickel,  217 
Pa.  176,  66  Atl.  327,  allowing  broker  to  recover  amount  expended  in 
closing  transaction;  Gwathmey  v.  Buigiss,  98  S.  C.  162,  82  S.  E.  397, 
holding  principal  required  to  indemnify  broker  with  funds  sufficient 
to  carry  along  transaction. 

Implied  promise  of  indemnity  by  principal  to  agent  for  acts  of 
latter.    Note,  Ann.  Cas.  1912D,  991,  992. 

Agent's  liability  toward  principal  and  third  person  respectively 
for  money  or  property  received  in  course  of  agency.  Note,  5^ 
L.  R.  A.  (N.  S.)  661. 

Misjoinder  not  being  claimed,  and  relationsbip  being  dlsprored,  one  of 
two,  sued  as  partners,  may  be  held. 

Approved  in  Duncan  v.  Capehart,  40  Colo.  449,  90  Pac.  1034,  holding 
where  several  defendants  joined,  court  may  render  judgment  against 
those  shown  to  be  liable. 

Questioned  in  Lee  v.  Wimberly,  102  Ala.  550,  15  South.  448,  fatal 
variance  exists  where  complaint  alleges  sale  to  owner  and  contractor 
as  joint  purchasers,  and  evidence  proves  sale  to  contractor  only. 

Contracts  by  telegraph  and  the  admissibility  of  telegrams  as  evi- 
dence.   Note,  110  Am.  St.  Bep.  748. 


555  NOTES  ON  U.  S.  REPORTS.       149  U.  8. 506-550 

Miscellaneous.  Cited  in  Berry  v.  Chase,  179  Fed.  431,  102  C.  C.  A. 
572,  upholding  right  to  sue  undisclosed  principal;  Farmers'  Oil  etc. 
Co.  V.  E.  W.  Rosenthal  &  Co.,  10  Ga.  App.  416,  73  S.  E.  428,  without 
opinion;  Corn  Exchange  Nat.  Bank  v.  Jansen,  70  Neb.  583,  97  N.  W. 
815,  as  to  validity  of  contract  of  indorsement  in  hands  of  bona  fide 
tmnsferee  before  due. 

148  U.  8.  505^531,  37  L.  Ed.  829,  13  Sup.  Ot.  998,  PIOKETT  T.  FOSTEB. 

Conflict  of  laws  as  to  contracts  relatinsr  to  realty.    Note.  L.  B.  A. 
1916A,  1032. 

149  U.  8.  532-641,  37  L.  Ed.  837,  13  Sap.  Ot.  879,  983,  CABWAIADBB  T. 
WANAHAKEB. 

Articles  used  chiefly  for  trimming  bonnets  are  so  dutiable,  under  act  of 

1883. 

Approved  in  United  States  v.  Wanamaker,  136  Fed.  268,  ping-pong 
balls,  sometimes  sold  as  toys  before  ping-pong  invented  but  which  when 
imported  were  intended  chiefly  for  use  in  ping-pong,  are  not  dutiable  as 
toys;  Walker  v.  Seeberger,  149  U.  S.  543,  87  L.  Ed.  840,  13  Sup.  Ct.  982, 
and  Hartranft  v.  Meyer,  149  U.  S.  545,  547,  87  L.  Ed.  841,  13  Sup.  Ct. 
983,  piece  goods  commonly  known  as  "chinas"  and  ''marcelines"  are 
dutiable  as  materials  for  hats  and  bonnets;  Magone  v.  Wiederer,  159 
U.  S.  560,  40  L.  Ed.  260,  16  Sup.  Ct.  124,  and  Meyer  v.  Cadwalader,  89 
Fed.  966,  967,  968,  969,  970,  32  C.  C.  A.  456,  predominant  use  to  which 
article  is  applied  determines  classification;  United  States  v.  Simon,  84 
Fed.  154,  india-rubber  tubing  used  for  artificial  flower  stems,  dutiable 
as  manufactures  of  india  rubber,  not  parts  of  flowers. 

Distinguished  in  Gartner  v.  United  States,  131  Fedr  575,  silk  rib- 
bons which,  whenever  used  for  trimmings,  are  required  to  be  further 
fashioned  for  such  use,  are  not  dutiable  as  silk  trimmings. 

149  U.  a.  541-^44,  37  L.  Ed.  830,  13  Bup  Ot.  981,  983,  WAUCEB  ▼.  8EE- 


Artides  used  chiefly  for  trimming  hats  are  so  dutiable. 
Distingaished  in  Gartner  v.  United  States,  131  Fed.  575,  silk  rib- 
bons which,  whenever  used  for  trimmings,  are  required  to  be  further 
fashioned  for  such  use,  are  not  dutiable  as  silk  trimmings. 

Jury  determines  whetlier  articles  are  chiefly  used  as  trlmminga. 
Approved  in  Magone  v.  Wiederer,  159  U.  S.  560,  40  L.  Ed.  260,  16 
Sup.  Ct.  124,  and  Meyer  v.  Cadwalader,  89  Fed.  969,  970,  32  CCA. 
456,  predominant  use  to  which  article  is  applied  governs  classification. 

149  U.  8.  544-660,  37  L.  Ed.  840,  13  Sup.  Ot.  982,  983,  HABTBANPT  ▼. 
MEYEB. 

''Chinas'*  used  for  lining  hats  are  dutiable  as  articles  used  in  making 
itOB,  not  as  ailka. 
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Approved  in  United  States  v.  W.  R.  Grace  &  Co.,  166  Fed.  749,  92 
C.  C.  A.  596,  holding  automobiles  are  not  exempt  as  being  household 
effects;  Naday  v.  United  States,  164  Fed.  44,  90  C.  C.  A.  462,  holding 
word  ** trimmings"  used  in  Tariff  Act  in  commercial,  not  descriptive, 
?ense ;  Magone  v.  Wiederer,  159  U.  S.  660,  40  L.  Ed.  260,  16  Sup.  Ct. 
124,  and  Meyer  v.  Cadwalader,  89  Fed.  966,  968,  969,  970,  32  C.  C.  A. 
456,  predominant  use  to  which  article  is  applied  governs  classification. 

Distinguished  in  Gartner  v.  United  States,  131  Fed.  575,  silk  rib- 
bons which,  whenever  used  for  trimmings,  are  required  to  be  further 
fashioned  for  'such  use  are  not  dutiable  as  silk  trinmiings ;  Robinson  v. 
United  States,  121  Fed.  205,  holding  woven  silk  goods  from  four  to 
twelve  inches  wide  and  used  directly  in  these  widths  to  trim  hats  not 
dutiable  as  trimmings  under  paragraph  390,  Tariff  Act  of  1897. 

149  U.  S.  560-666,  S7  L.  Ed.  843,  13  Sup.  Ot.  941,  IDE  T.  BAIX  BNOIinS 
CO. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  E.  0.  526. 

149  U.  8.  667^662,  37  L.  Ed.  846,  13  Sup.  Ct.  989,  BBiaHAM  T.  OOFFIK. 

Not  citcl. 

149  U.  8.  562-^74,  37  L.  Ed.  847,  13  8ap.  Ct.  966,  COATS  T.  MEBBIOK 
THBEAD  CO. 

Irrespective  of  question  of  trademark,  defendant  cannot  so  dress  goodB 
as  to  deceive  purchaser. 

Approved  in  Hanover  Star  Mill  Co.  v.  Metcalf,  240  U.  S.  424,  60  L.  Ed. 
722,  36  Sup.  Ct.  364,  upholding  right  of  manufacturer  to  word  ''Tea 
Rose,"  used  in  connection  with  flour;  Nat.  Watch  Co.  v.  Illinois  Watch 
Case  Co.,  179  U.  S.  674,  46  L.  Ed.  381,  21  Sup.  Ct.  274,  holding  word 
''Elgin,"  having  acquired  secondary  signification  in  connection  with 
its  use,  it  will  be  protected  from  imposition  by  fraud,  though  it  is  not 
susceptible  of  registration  as  trademark;  Rubber  etc.  Harness  Trim- 
ming Co.  V.  Devoe  etc.  Co.,  233  Fed.  154,  upholding  right  to  name 
"rubberset"  used  in  connection  with  brushes;  CuUen  v.  Reed,  220  Fed. 
358,  holding  characters  "Mutt  and  Jeff''  infringed  by  two  characters 
called  "Nutt  and  Giff''; Coca-Cola  Co.  v.  Branham,  216  Fed.  265,  hold- 
ing "Coca-Cola"  not  infringed  by  name  "Koke";  Lawrence  v.  P.  E. 
Sharpless  Co.,  203  Fed.  768,  allowing  injunction  against  use  of  wrapper 
with  reproduction  of  cow  on  same;  Walter  Baker  &  Co.  v.  Gray,  192 
Fed.  927,  52  L.  E.  A.  (N.  S.)  899.  113  C.  C.  A.  117,  upholding  right  to 
name  "Walter  H.  Baker's  Chocolate";  Reymer  &  Bros.  v.  Huyler's, 
190  Fed.  84,  restraining  use  of  name  "Metropolitan";  American  Lead 
Pencil  Co.  v.  L.  Gottlieb  &  Sons,  181  Fed.  180,  holding  "Knoxall" 
infringement  on  word  "Beats- All";   R.  J.   Reynolds  Tobacco  Co.  v. 
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Allen  Bros.  Tobacco  Co.,  151  Fed.  828,  830,  upholding-  right  to  name 
** Schnapps";  Buzby  v.  Davis,  150  Fed.  277, 10  Ann.  Oas.  68,  80  C.  C.  A. 
163,  protecting  nse  of  word  "Keystone"  as  trade  name  for  oils;  Lomont, 
Corliss  &  Co.  V.  Hershey,  140  Fed.  764,  denying  unfair  competition  based 
on  similarity  in  shape  and  style  of  packages  and  color  of  wrappers  for 
chocolate;  Walter  Baker  &  Co.  v.  Puritan  Pure  Food  Co.,  139  Fed.  681, 
holding  chocolate  label  consisting  of  copy  of  painting  infringed  by 
simulation;  Kronthal  Waters  v.  Becker,  137  Fed.  653,  654,  protecting 
simulation  of  label  dressing  with  words  *'Blue  Label"  for  German 
mineral  water;  Devlin  v.  McLeod,  135  Fed.  166,  while  words  '* Tooth- 
ache Gnm"  not  subject  to  appropriation  as  trademark,  use  of  such 
words  in  similar  packages  enjoined  as  unfair  competition;  Scriven  v. 
Xorth,  134  Fed.  379,  380,  67  C.  C.  A.  348,  holding  unfair  competition 
established  where  complainants  used  name  '* Scriven 's  Elastic  Ream" 
and  number  ''50"  on  drawers  and  defendant  used  same  numeral  and 
advertised  goods  as  ** 'Elastic  Seam  Drawers";  Ohio  Baking  Co.  v. 
National  Biscuit  Co.,  127  Fed.  120,  62  C.  C.  A.  116,  holding  ''In-er  Seal" 
trademark  infringed  by  trademark  with  words  "Factory  Seal"  printed 
on  same  colored  labels ;  Von  Faber  v.  Faber,  124  Fed.  612,  enjoining  use 
of  word  "Faber"  on  pencils  by  another  man  of  that  name  where  pencils 
had  been  widely  known  by  that  name;  Shaver  v.  Heller  &  Merz  Co., 
108  Fed.  826,  831,  65  L.  R.  A.  878,  48  C.  C.  A.  48,  (affirming  Heller  & 
Merz  Co.  v.  Shaver,  102  Fed.  886),  holding  being  manufacturer  of 
** American  Wash  Blue"  may  enjoin  use  of  name  in  connection  with 
goods  of  another  manufacturer;  N.  K.  Fairbank  Co.  v.  Luckel,  King  & 
Cake  Soap  Co.,  102  Fed.  333,42  C.  C.  A.  376,  holding  name  "Gold  Drop," 
used  to  designate  washing  powder,  sufficiently  similar  to  name  "Gold 
Dust,"  previously  adopted  by  complainant  to  deceive  so  as  to  constitute 
infringement;  Hagan  &  Dodd  v.  Rigbcrs,  1  Ga.  App.  103,  57  S.  E.  971, 
holding  aggrieved  party  may  sue  for  injunction  or  at  law  for  damages ; 
Rains  &  Sons  v.  White  Haucke  etc.  Co.,  107  Ky.  118,  52  S.  W.  971,  holding 
tobacco  manufacturer  using  brand  "Rainbow  Twist"  may  enjoin  another 
manufacturer  from  using  words  "The  Best  Twist,"  on  same  kind  and 
color  of  label ;  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.,  100  Me. 
476,  62  Atl.  505,  protecting  use  of  trademark  and  trade  name  for 
shoes;  McGrew  Coal  Co.  v.  Menefee,  162  Mo.  App.  215,  144  S.  W.  871, 
upholding  right  to  name  "Electro-lump"  for  coal;  Gaines  v.  Whyte 
Grocery  Co.,  107  Mo.  App.  530,  81  S.  W.  656,  protecting  use  of  "Old 
Crow"  as  whisky  trademark;  International  Silver  Co.  v.  Rogers,  72 
N.  J.  Eq.  935,  129  Am.  St.  Rep.  722,  67  Atl.  106,  upholding  right  to 
name  "Wm.  H.  Rogers"  in  connection  with  silverware;  Drake 
Medicine  Co.  v.  Glessner,  68  Ohio  St.  358,  67  N.  E.  727,  holding  "Dr. 
Drake's  German  Croup  Remedy"  infringed  by  words  "Dr.  Drake's 
Famous  German  Croup  Remedy";  Columbia  Engineering  Wks.  v.  Mal- 
lory,  75  Or.  547,  147  Pac.  544,  holding  no  deception  used  in  sale  of  pul- 
leys ;  Von  Mumm  v.  Frash,  56  Fed.  834, 837, 838,  Pillsbury  v.  Pillsbury  etc. 
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Mills  Co.,  64  Fed.  846,  12  C.  C.  A.  432,  N.  K.  Fairbank  Co.  v.  R.  W. 
Bell  Mfg.  Co.,  77  Fed.  870,  23  C.  C.  A.  554,  Heimessy  v.  Herrmann,  89 
Fed.  670,  Centaur  Co.  v.  Neathery,  91  Fed.  898,  34  C.  C.  A.  118,  Proctor 
&  Gamble  Co.  v.  Globe  Refining  Co.,  92  Fed.  361,  34  C.  C.  A.  405,  Dcn- 
nison  Mfg.  Co.  v.  Thomas  Mfg.  Co,,  94  Fed.  660,  California  Fig-Syrup 
Co.  V.  Worden,  95  Fed.  133,  Red-Polled  Cattle  Club  v.  Red-Polled  Cattle 
Club,  108  Iowa,  110,  78  N.  W.  805,  and  Van  Horn  v.  Coogan,  52  N.  J.  Eq. 
383,  28  Atl.  789,  all  following  rule;  Meyer  v.  Vegetable  Medicine  Co., 
58  Fed.  887,  7  C.  C.  A.  558,  enjoining  use  of  similar  name  on  medicine 
wrappers;  Godillot  v.  American  Grocery  Co.,  71  Fed.  873,  restraining 
use  of  monogram ;  Buck 's  Stove  etc.  Co.  v.  Kiechle,  76  Fed.  760,  enjoining 
sale  of  stoves  with  white  enamel  door  linings,  like  complainant's; 
Pennsylvania  Salt  Mfg.  Co.  v,  Myers,  79  Fed.  89,  word  "saponifier" 
may  be  appropriated;  C.  F.  Simmons  Medicine  Co.  v.  Simmons,  81  Fed. 
168,  where  former  employee  used  name  and  represented  himself  as  son 
of  old  maker;  Pillsbury  etc.  Mills  Co.  v.  Eagle,  86  Fed.  627,  628,  41 
L.  B.  A.  172,  173,  enjoining  use  of  long-used  geographical  name  by 
manufacturer  in  another  place;  Centaur  Co.  v.  Killenberger,  87  Fed. 
726,  distinctive  labels,  long  used,  do  not  become  free  to  world  on  ex- 
piration of  patent ;  Stuart  v.  F.  G.  Stewart  Co.,  91  Fed.  247,  33  C.  C.  A. 
480,  use  of  own  name,  if  similar  to  that  on  well-known  article,  may  be 
fraudulent ;  Weinstock  v.  Marks,  109  Cal.  536,  542,  60  Am.  St.  Eep.  61. 
66,  80  L.  R.  A.  184,  186,  42  Pac.  144,  146,  enjoining  use  of  name  ''Me- 
chanical Store"  on  premises  near  ''Mechanics'  Store";  St.  Louis  Car- 
bonating  etc.  Co.  v.  Eclipse  Carbonating  Co.,  68  Mo.  App.  418,  use  of 
name,  not  snbject  of  trademark,  may  be  protected  against  fraudulent 
imitation. 

Limited  in  Singer  Mfg.  Co.  v.  June  Mfg.  Co.,  163  U.  S.  188,  41  L.  Ed. 
125,  16  Sup.  Ct.  1009,  distinctive  name  may  be  generally  used  on  ex- 
piration of  patent,  but  not  so  as  to  mislead. 

Distinguished  in  Sterling  Remedy  Co.  v.  Eureka  etc.  Mfg.  Co.,  70 
Fed.  707,  similarity  of  advertising  does  not  constitute  fraud;  Kroppf  v. 
Furst,  94  Fed.  151,  where  soaps  of  same  size  and  color  bore  different 
names;  Illinois  Watch-Case  Co.  v.  Elgin  Nat.  Watch  Co.,  94  Fed.  670, 
35  C.  C.  A.  237,  refusing  to  enjoin  use  of  geographical  name;  State  v. 
Berlinsheimer,  62  Mo.  App.  171,  statute  protecting  trademarks  has  no 
application  to  trade-union  labels. 

Similarity  of  name  as  constituting  infringement  of  trademark  or 
trade  name.    Note,  Ann.  Gas.  1915B,  827,  828. 

Unfair  competition  by  placing  means  in  retailer's  hands  without 
intention  to  deceive.    Note,  9  L.  R.  A.  (N.  S.)  1099. 

Wrappers  on  spool  cotton  and  cabinet  being  clearly  dlstingiilsliaUe 
disproves  intention  to  decelTe. 

Approved  lA  American  Tobacco  Co.  v.  Globe  Tobacco  Co.,  193  Fed. 
1018,  holding  name  "Union  Leader'*  not  infringed  by  name  "Union 
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World";  Sterling  Remedy  Co.  v.  Eureka  etc.  life.  Co.,  70  Fed.  708, 
boxes,  labels  and  tablets  being  clearly  distinguishable;  Proctor  &  Gamble 
Co.  V.  Globe  Refining  Co.,  92  Fed.  364,  34  C.  C.  A.  406,  where  soap 
wrappers  were  clearly  disting^iishable. 

Fraudulent  intent  as  necessary  element  of  unfair  competition  or 
infringement  of  trademark.    Note,  3  Ann.  Oas.  82. 

Use  of  black  and  gold  labels  on  siz-cord  spool-cotton  is  generaL 
Approved  in  Diamond  Match  Co.  v.  Saginaw  Match  Co.,  142  Fed- 
729,  74  C.  C.  A.  59,  manufacturer  of  tipped  matches  in  which  it  is 
necessary  that  head  and  tip  should  be  of  different  colors  cannot 
monopolize  use  of  any  two  particular  colors;  Proctor  &  Gamble  Co.  v. 
Globe  Refining  Co.,  92  Fed.  362,  34  C.  C.  A.  405,  exclusive  appropriation 
of  marks  or  words  indicating  popularity  cannot  be  made. 

Use  of  color  as  infringement  of  trademark  or  unfair  competition. 
Note,  18  Ann.  Oas.  1084. 

Trademark  cannot  cover  "best  six-cord"  and  "200  yards,"  only  aoality 
and  length  bebig  indicated. 

Approved  in  Samson  Cordage  Wks.  v.  Puritan  Cordage  Mills,  211 
Fed.  608,  609,  L.  R.  A.  lOfeP,  1107,  128  C.  C.  A.  203,  holding  marking 
of  sash  with  colored  spots  does  not  constitute  trademark ;  Metcalf  v. 
Hanover  Star  Milling  Co.,  204  Fed.  216,  122  C.  C.  A.  483,  holding  no 
right  existed  to  name  * '  Tea  Rose ' '  when  used  in  connection  with  flour ; 
Allen  V.  Walton  Wood  etc.  Co.,  178  Fed.  301,  holding  on  expiration  of 
patent,  right  passes  to  public;  Newcomer  &  Lewis  v.  Scriven  Co.,  168 
Fed.  624,  94  C.  C.  A.  77,  and  Rice-Stix  Dry  Goods  Co.  v.  J.  A.  Scriven 
Co.,  165  Fed.  645,  91  C.  C.  A.  475,  both  refusing  right  to  name  * '  elastic 
seam'*  as  trademark;  H.  Mueller  Mfg.  Co.  v.  A.  Y.  McDonaly  etc.  Mfg. 
Co.,  164  Fed.  1003,  1004,  holding  letters  *'H-M''  not  infringed  by 
''M-M";  American  Brewing  Co.  v.  Bienville  Brewery,  153  Fed.  617, 
holding  ** Bohemian"  not  subject  of  trademark  for  beer;  Dennison 
Mfg.  Co.  V.  Scharf  Tag  etc.  Co.,  135  Fed.  635,  68  C.  C.  A.  263,  series 
of  numbers  used  by  label  manufacturer  in  catalogues  and  on  boxes  con- 
taining labels  to  designate  style  of  labels  not  appropriatable  as  trade- 
mark; Devlin  v.  McLeod,  135  Fed.  165,  while  words  "Toothache  Gum'' 
not  subject  to  appropriation  as  trademark,  use  of  such  words  in  similar 
packages  enjoined  as  unfair  competition;  Searle  and  Hereth  Co.  v.  War- 
ner, 112  Fed.  676,  50  C.  C.  A.  321,  holding  Pancreopepsine  not  subject  of 
trademark;  New  Orleans  Coffee  Co.  v.  American  Coffee  Co.,  124  La.  28, 
49  South.  734,  holding  color  of  package  does  not  enter  into  combination 
adopted  for  trade;  Esselstyn  v.  Holmes,  42  Mont.  517,  114  Pac.  120, 
refusing  right  to  name  '*Owl  Creek  Coal";  Grocers'  Journal  Co.  v. 
Midland  Pub.  Co.,  127  Mo.  App.  367, 105  S.  W.  313,  holding  ''Interstate 
Grocer"  no  infringement  of  name  *'St.  Louis  Grocer":  Virerinia  Bak- 
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ing  Co.  V.  Southern  Biscuit  Works,  111  Va.  231,  80  L.  B.  A.  (N.  8.)  167, 
68  S.  E.  263,  holding  no  right  exists  in  favor  of  name  ''Crown"; 
Pacific  Coast  etc.  Milk  Co.  v.  Frye  &  Co.,  85  Wash.  138,  140,  147  Pac. 
867,  868,  holding  ''Carnation  Milk''  not  infringed  by  "Wild  Rose" 
brand ;  Woodcock  v.  Guy,  33  Wash.  240,  74  Pac.  359,  refusing  to  protect 
use  of  nonregistered  trademark  consisting  of  word  "Gargaline"  as 
applied  to  throat  medicine,  where  simulation  of  labels  or  fraudulent 
use  of  word  not  alleged;  Deering  Harvester  Co.  v.  Whitman  etc.  Mfg. 
Co.,  86  Fed.  765,  use  of  letters  and  numerals,  to  designate  different  parts 
of  machinery,  will  not  be  protected,  although  indicating  manufacturer; 
Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  657,  use  of  numerals 
and  words  denoting  size  and  quality  cannot  be  exclusive. 

What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 
85  Am.  St.  Bap.  120. 

Infringement  of  trademark.    Note,  25  E.  B.  0.  223. 

Party  Is  not  boond  to  exercise  such  care  as  to  avoid  deceiving  careless 
purchaser. 

Approved  in  Howe  Scale  Co.  v.  Wycoff,  198  U.  S.  140, 49  L.  Ed.  986,  25 
Sup.  Ct.  609,  typewriter  manufactured  undername  of  "Remington"  not 
protected  against  adoption  of  name  " Remington-Sholes ' 'for  typewriters 
by  persons  named  "Remington*'  and  "Sholes";  United  States  Tobacco 
Co.  V.  McGreenery,  144  Fed.  532,  holding  evidence  insufficient  to  show 
buyers  deceived  by  defendant's  use  of  features  of  complainant's  tobacco 
label;  G.  W.  Cole  Co.  v.  American  Cement  etc.  Co.,  130  Fed.  711,  65 
C.  C.  A.  105,  holding  oil  trademark  consisting  of  words  "Three  in  One" 
not  infringed  by  oil  trademark  consisting  of  words  "Big  Four"  on 
different  style  label;  Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed. 
798,  59  C.  C.  A.  54,  holding  "Old  Country  Soap"  not  infringed  by 
brand  "Our  Country's  Soap,"  where  defendant's  product  bore  his 
name  and  place  of  manufacture  and  package  was  so  unlike  plaintiff's 
as  not  likely  to  deceive  common  purchaser  exercising  ordinary  care: 
General  Electric  Co.  v.  Re-New  Lamp  Co.,  121  Fed.  170,  holding  where 
manufacturer  of  electric  lamps  had  affixed  its  trademark  to  each  of 
lamps  on  interior  of  tube  in  process  of  manufacture,  defendant  renew- 
ing such  lamps  when  burned  out  and  reselling  same,  not  enjoined  in  ab- 
sence of  proof  of  purpose  of  putting  trademark  where  it  did;  Centaur 
Co.  V.  Marshall,  97  Fed.  789,  38  C.  C.  A.  413,  holding  wrappers  and 
labels  used  by  defendants,  on  bottles  of  Castoria  made  and  sold  by 
them,  not  so  similar  to  complainants  as  to  deceive  ordinary  purchasers; 
Duke  V.  Cleaver,  19  Tex.  Civ.  App.  223,  46  S.  W.  1131,  court  interferes 
to  prevent  invasion  of  plaintiff's  rights,  not  to  protect  strangers  from 
being  misled ;  Dennison  Mfg.  Co.  v.  Scharf  Tag,  Label  etc.  Co.,  121  Fed. 
317,  57  C.  C.  A.  9,  arguendo. 
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Imitfttiaii  of  tradenuucki  tw«lT«  yean  without  protest  baci  reliof . 
Approved  in  Edison  Electric  Light  Co.  v.  Equitable  Life  Aflsnr.  Soc., 
65  Fed.  480,  patentee  cannot  maintain  action  against  mere  oaer  after 
twelve  years'  nse. 

Right  to  use  of  name  on  expiration  of  copyright  or  patent.    Note, 
16  L.  B.  A.  (N.  S.)  560. 

Right  on  expiration  of  patent  to  copyright  to  use  of  name  of  article. 
Note,  1  B.  B.  0.  651. 

Damages  recoverable  for  injury   to  goodwill  of  business.    Note, 
Ann.  Cas.  1914B,  879. 

149  U.  8.  574-580,  37  L.  Ed.  853,  IS  Sup.  Ot.  936,  SHBFFIEIiD  FUBNACB 
CO.  T.  WITHBBOW. 

Decree  pro  conf easo  may  be  entered  where  demurrer  lacks  defendant's 
aflldavit  and  counsers  certificate. 

Approved  in  Bryant  Bros.  Co.  v.  Robinson,  149  Fed.  328,  79  C.  C.  A. 
259,  on  removal  of  cause  demurrer  to  bill  not  accompanied  by  certificate 
of  counsel  nor  supported  by  defendant's  affidavit  as  required  by  Equity 
Rule  31,  is  defective;  Computing  Scale  Co.  v.  Moore,  139  Fed.  200, 
where  plea  in  equity  is  not  properly  verified,  complainant  should  disre- 
gard it  and  take  decree  pro  confesso;  Dupree  v.  Leggett,  124  Fed.  701, 
holding,  under  Equity  Rule  31,  demurrer  to  bill  not  supported  by  cer- 
tificate and  affidavit  required  by  it  is  fatally  defective;  Preston  v.  Fin- 
ley,  72  Fed.  853,  such  demurrers  must  be  disregarded,  but  may  be  con- 
sidered as  grounds  of  objection  to  granting  preliminary  injunction; 
American  Steel  etc.  Co.  v.  Wire  Drawers  etc.  Unions,  90  Fed.  599,  and 
Taylor  v.  Brown,  32  Fla.  340, 13  South.  958,  both  reaffirming  rule. 

Distinguished  in  Brazoria  Co.  v.  Youngstown  Bridge  Co.,  80  Fed.  13, 
25  C.  C.  A.  306,  complainant  cannot  first  attack  irregularly  filed  de- 
murrer on  appeal. 

Equity  will  not  assist  defendant  In  default  to  avoid  or  delay  pajonent 
of  Just  debt. 

Approved  in  Rochester  German  Ins.  Co.  v.  Schmidt,  126  Fed.  1003, 
holding  where  several  insurers  were  only  pro  rata  liable,  and  several 
State  suits  brought  to  which  same  defenses  interposed  and  some  suits 
removed  to  Federal  court,  both  Federal  and  State  suits  could  be 
enjoined  by  bill  in  Federal  court  to  have  liability  of  insurers  determined 
in  equity. 

Hechanicli  lien  may,  by  agreement,  cover  more  property  than  provided 
by  statute. 

Approved  in  Mellon  v.   St.  Louis  Union  Trust  Co.,  225  Fed.   703, 
holding  mechanic's  lien  has  no  priority  over  lien  given  lessor  to  secure 
payment  of  rents;  Fourth  St.  Nat.  Bank  v.  Millbourne  Mills  Co.'s 
XVI— 36 
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Trustee,  172  Fed.  188,  30  L.  R.  A.  (N.  8.)  662,  96  C.  C.  A.  629,  holding 
where  no  pledge  was  consummated  on  account  of  failure  to  transfer 
possession,  equitable  lien  will  not  be  created  against  trustee  in  bank- 
ruptcy ;  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed.  272,  68  C.  C.  A. 
19,  where  action  to  enforce  mechanic's  lien  and  to  recover  debt  secured 
in  which  attachment  also  served  was  removed  and  proceeded  with  in 
Federal  court  on  original  pleading,  money  judgment  obtained  therein 
is  not  void;  United  Cigarette  Mach.  Co.  v.  Wright,  132  Fed.  198,  Rev. 
Stats.,  §  914,  requiring  Federal  courts  to  conform  to  State  practice, 
does  not  apply  to  equity  cases. 

Extent  of  land  to  which  mechanic's  lien  will  attach.    Note,  26 
L.  R.  A.  (N.  S.)  833. 

Federal  court  will  not  follow  State  law  allowing  enforcement  of  mechan- 
ic's lien  at  law. 

Approved  in  Continental  etc.  Sav.  Bank  v.  Corey  Bros.  Const.  Co., 
208  Fed.  982,  126  C.  C.  A.  64,  applying  principle ;  Schmulbach  v.  Cald- 
well, 196  Fed.  21,  115  C.  C.  A.  650,  holding  Federal  courts  have  juris- 
diction where  citizenship  is  diverse;  United  Cigarette  Mach.  Co.  v. 
Winston  Cigarette  Mach.  Co.,  194  Fed.  960,  114  C.  C.  A.  583,  holding 
equity  has  no  jurisdiction  of  action  for  damages  and  enforcement  of 
lien ;  Western  Union  Tel.  Co.  v.  Trapp,  186  Fed.  120,  108  C.  C.  A.  226, 
holding  Federal  court  may  enjoin  collection  of  tax  alleged  to  be  illegal ; 
Armstrong  Cork  Co.  v.  Merchants'  Refrigerating  Co.,  184  Fed.  202, 
107  C.  C.  A.  93,  holding  statutory  period  for  foreclosing  liens  not  bind- 
ing on  Federal  courts;  Healey  Ice  Mach.  Co.  v.  Green,  181  Fed.  893, 
upholding  jurisdiction  of  Federal  court  to  foreclose  mechanic's  lien; 
Canton  Roll  &  Machine  Co.  v.  Rolling  Mill  Co.,  155  Fed.  328,  holding 
simple  contract  creditor  cannot  maintain  creditor's  bill  in  Federal 
courts;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  519,  holding,  uiider  19 
Laws  Del.,  c.  181,  Federal  court  may,  at  suit  of  unsecured  creditors 
who  have  not  reduced  claims  to  judgment,  appoint  receiver  for  insol- 
vent corporation;  Union  Life  Ins.  Co.  v.  Riggs,  123  Fed.  319,  holding 
Rev.  Stats.  Mo.  1899,  §  7890,  providing  that  whether  misrepresentation 
made  in  procuring  life  policy  is  material  shall  be  question  for  jury, 
does  not  affect  Federal  equity  court's  jurisdiction  over  suit  to  cancel 
policy  for  fraud;  Hill  v.  Northern  Pac.  R.  R.  Co.,  113  Fed.  917,  51 
C.  C.  A.  544,  holding  one  executing  release  to  railroad  for  claim  for 
personal  injuries  cannot  avoid  it  for  fraud,  unless  he  first  returns  or 
offers  to  return  the  money  received  as  consideration;  Hooven,  Owens 
&  Rentschler  Co.  v.  John  Featherstone's  Sons,  111  Fed.  86,  49  C.  C.  A. 
229,  holding  consent  to  try  equity  suit  as  action  at  law  is  no  waiver 
of  right  to  review  proceedings  by  appeal;  Connor  v.  Tennessee  Cent 
Ry.  Co.,  109  Fed.  938,  64  L.  R.  A.  687,  48  C.  C.  A.  730,  holding  pur- 
cliaser  of  railroad  at  judicial  sale  may  intervene  in  suit  to  enforce  un- 
foreelosed  lien,  and  assert  rights  to  which  he  has  succeeded;  Hill  v. 
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Northern  Pac.  Ry.  Co.,  104  Fed.  756,  holding  written  release  intention- 

^^y  executed  by  a  plaintiff,  on  payment  by  defendant  of  agreed  sum, 

^*nnot  be  impeached  at  law  in  Federal  court,  on  ground  of  fraud, 

^^^h   State    statutes  permit  it;    Adams  v.  Shirk,  104    Fed.  61,  43 

•  C.  A.  407,  holding  objection  that  cause  of  action  stated  in  deolara- 

^^  at  law  is  cognizable  only  in  equity  cannot  be  considered  when  first 

"^•ii  in  motion  in  arrest  of  judgment;  Hooven,  Owens  &  Rentschler 

7^-  V.  Featherstone,  99  Fed.  181,  holding  suit  to  enforce  mechanic's 

^*^j  being  one  in  equity,  on  removal  may  be  tried  as  such  though  in- 

^^^ted  as  law  action  as  permitted  by  State  practice ;  General  Elec.  Co. 

^-  ^est  Asheville  Imp.  Co.,  73  Fed.  389,  equitable  jurisdiction  of  Fed- 

^'  courts  cannot  be  enlarged;  Missouri  etc.  Trust  Co.  v.  Krumseig, 

^^  ^ed.  43,  23  C.  C.  A.  1,  Federal  courts  must  enforce  State  statute 

^^^ferring  enlarged  equitable  rights;  Taylor  v.  Louisville  etc.  R.  R.  Co., 

^^  Fed.  357,  31  C.  C.  A.  537,  Federal  court  may  enjoin  collection  of 

hr  ^^^^^^S^  s^c^i  remedy  is  forbidden  by  State  laws;  Adams  v.  Shirk, 

^/^ed,  807,  55  C.  C.  A.  25,  arguendo. 

^  ^isting^ighed    in    Preston  v.  Sturgis  Milling  Co.,  183  Fed.  12,  82 

^'    •  ^-    <N.  8.)  1020,  105  C.  C.  A.  293,  holding  Federal  court  has  no 

^.^^'*y     to  enforce  lien  on  real  estate  given  to  secure  issuance  of 

'  ^-    080-^86,  S7  L.  Ed.  866, 13  8np.  Ot.  934,  I.OEBEB  T.  SCHBOEDEB. 

^/^^^'^^    oTerrnlng  motion  to  qaaab  fl.  fa.  is  not  final  judgment. 

7ft,  ^^"^cd  in  McMillen  v.  Ferrum  Min.  Co.,  197  U.  S.  347,  49  L.  Ed. 

pf^y     ^     ^^up.  Ct.  533,  and  Anglo-American  Land  etc.  Co.  v.  Cheshire 

232  B*     *^^t.,  134  Fed.  155,  both  reaffirming  rule;  Crooker  v.  Knudsen, 

is  not:  ^^'  holding  order  denying  motion  to  vacate  order  of  arrest 

hoWit\    ^^"^al;  Noojin  v.  United  States,  164  Fed.  693,  90  C.  C.  A.  513, 

^     >^^fusal  to  quash  execution  is  not  final. 


^ij^*^^^^^  question  cannot  be  raised  for  first  time  on  rehearing  after  State 

^  S^^  ^^ed  in  De  Beam  v.  De  Beam,  225  U.  S.  695,  66  L.  Ed.  1261, 
1^)^  ^*  C:t.  834,  Kansas  City  Star  Co.  v.  Julian,  215  U.  S.  590,  64  L.  Ed. 
./r       2^     Sup.  Ct.  406,  and  Williams  v.  Starkweather,  226  U.  S.  605, 


-ji  j.|^      ^^*^.  378,  33  Sup.  Ct.  218,  all  dismissing  for  want  of  jurisdiction; 
UecVfc  ^*   State  Council  of  Virginia,  Junior  Order  United   American 

^  (i^^^^es,  216  U.  S.  399,  64  L.  Ed.  635,  30  Sup.  Ct.  295,  and  McCor- 
S^^^  V.  Texas,  211  U.  S.  437,  53  L.  Ed.  271,  29  Sup.  Ct.  146,  both 
^^  ^  order  overruling  motion  for  rehearing  must  show  Federal  ques- 

>ji55^  t^^^sidered;  Sayward  v.  Denny,  158  U.  S.  183,  89  L.  Ed.  942,  15 
Ct.  778,  Pim  V.  St.  Louis,  165  U.  S.  274,  41  L.  Ed.  715,  17  Sup. 
S5V'.23,  Miller  v.  Comwall  R.  R.  Co.,  168  U.  S.  134,  42  L.  Ed.  411,  18 


w 


/;,  Ct.  35,  Meyer  v.  Richmond,  172  U.  S.  92,  43  L.  Ed.  378,  19  Sup. 

0ifV' 
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Ct.  110,  and  Citizens '  Sav.  Bank  v.  Owensboro,  173  U.  S.  643,  43  L.  Ed. 
843,  19  Sup.  Ct.  533,  all  holding  Federal  question  raised  too  late. 

Distinguished  in  Mallett  v.  North  Carolina,  181  U.  S.  592,  46  L.  Ed. 
1018,  21  Sup.  Ct.  731,  holding  Federal  question  raised  in  State  Supreme 
Court  on  rehearing  is  in  time  where  State  court  disposed  of  such  Fed- 
eral question. 

Time  and  manner  of  raising  and  deciding  question  in  State  court 
to  obtain  review  in  Federal  Supreme  Coig*t.  Note,  63  L.  B.  A. 
41. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  516,  541. 

149  U.  8.  586-593,  37  L.  Ed.  860,  13  Snp.  Ot.  932,  HOLLENDEB  ▼.  MAGONE. 
'Manors'*  used  in  special  sense  does  not  include  malt  liquors. 
Approved  in  United  States  v.  Quong  Lee  &  Co.,  173  Fed.  822,  hold- 
ing embroidered  fans  are  dutiable  as  fans  and  not  as  embroidered  wear- 
ing apparel ;  Carswell  v.  State,  7  Ga.  App.  199,  66  S.  E.  488,  holding 
proof  that  party  sold  liquor  is  sufficient  to  show  he  sold  intoxicating 
liquor;  Sarlls  v.  United -States,  152  U.  S.  574,  38  L.  Ed.  557.  14  Sup. 
Ct.  721,  lager  beer  is  not  wine  or  spirituous  liquors;  Murpljy  v.  United 
States,  68  Fed.  910,  titles  to  schedules  in  Tariff  Acts  are  merely  sug- 
gestions as  to  character  of  articles  therein. 

Beer  bouglit  for  fair  price  abroad  may  be  assumed  to  have  been  sonnd 
when  purchased. 

Distinguished  in  Courtin  etc.  Co.  v.  United  States,  143  Fed.  553, 
where  importers  to  ascertain  percentage  of  decay  in  fruit  importations 
opened  one  package  in  every  ten  and  assumed  such  percentage  to  pre- 
vail throughout  other  packages,  such  method  should  be  accepted  by  cus- 
toms officials  in  making  allowances. 

149  U.  S.  593-606,  37  L.  Ed.  862,    IS    Sup.    Ot.    1011,    HILL   ▼.    UNITED 
STATES. 

Act  of  1887  gives  Circuit  and  District  Courts  concurrent  Juriadiction 
with  Court  of  Claims  in  cases  not  in  tort. 

Approved  in  Dooley  v.  United  States,  182  U.  S.  227,  46  L.  Ed.  1080, 
21  Sup.  Ct.  764,  holding  Circuit  Court,  sitting  as  Court  of  Claims,  has 
jurisdiction  of  suit  to  recover  duties  illegally  exacted  upon  goods 
alleged  not  to  have  been  imported  from  foreign  country;  Riddoch  v. 
State,  68  Wash.  339,  Ann.  Gas.  1913E,  1033,  42  L.  B.  A.  (N.  S.)  251, 
123  Pac.  454,  holding  State  not  liable  for  injury  caused  by  falling  of 
gallery  in  armory  building;  Schillinger  v.  United  States,  155  U.  S. 
168,  39  L.  Ed.  110,  15  Sup.  Ct.  86,  and  United  States  v.  Berdan  Fire- 
Arms  Co.,  156  U.  S.  566,  39  L.  Ed.  534,  15  Sup.  Ct.  424,  government 
cannot  be  sued  in  Court  of  Claims  for  infringement  of  patent;  Belknap 
V.  Schild,  161  U.  S.  17,  40  L.  Ed.  601,  16  Sup.  Ct.  445,  government  may 


/ 
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lie  saed  by  patentee  for  use  of  invention  under  contract;  Scranton  ▼. 
Wheeler,  57  Fed.  808,  6  C.  C.  A.  685,  Circuit  Court  has  jurisdiction  of 
ejectment  against  government  agent  in  charge  of  public  improvements, 
but  judgment  will  not  estop  government;  Brown  v.  United  States,  81 
Ped.  57,  government  taking  possession  of  submerged  land  must  com- 
pensate owner ;  Houston  v.  State,  98  Wis.  487,  42  L.  B.  A.  50,  74  N.  W. 
113,  action  not  maintainable  against  State  for  tortious  destruction  of 
<'attle  by  its  officers ;  Chappeli  v.  United  States,  160  U.  S.  514,  40  L.  Ed. 
615,  16  Sup.  Ct.  402,  arguendo. 

Distinguished  in  United  States  v.  .Lynah,  188  U.  S.  458,  478,  47 
L-  Ed.  544,  661.  23  Sup.  Ct.  362,  366,  upholding  Circuit  Court's  juris- 
diction over  suit  against  government  for  damages  for  overflowing  of 
lands,  rendering  them  useless,  caused  by  erection  of  dam  across  river 
to  improve  navigation;  dissenting  opinion  in  Scranton  v.  Wheeler,  179 
U.  S.  189,  46  L.  Ed.  147,  21  Sup.  Ct.  67,  majority  holding  riparian  owner 
^hose  access  to  navigable  water  is  permanently  destroyed  by  govern- 
ment pier  erected  on  submerged  lands  to  improve  navigation  not  en- 
titled to  compensation. 

Suit  in  tort  is  not  maintainable  by  ftaming  claim  on  implied  eontraet. 

Approved  in  Bigby  v.  United  States,  188  U.  S.  406,  47  L.  Ed.  628. 

^  Sup.  Ct.  470,  denying  Circuit  Court's  jurisdiction  over  action  for 

aniages  to  one  injured  by  fall  of  elevator  in  government  building; 

J-yle  V.  National  Home  for  Disabled  Volunteer  Soldiers,  170  Fed.  844, 

tort^^^  National  Home  for  Disabled  Soldiers  is  not  liable  to  suit  for 

Offi   '  ^*^^^^y  ^®  Camara  v.  Brooke,  135  Fed.  390,  where  government 

W  takes  property  of  individual  for  public  use  without  compensa- 

lOfl^  he  is  liable  for  trespass  though  government  also  liable  on  implied 

^onir^<^t;  Christie-Street  Com.  Co.  v.  United  States,  136  Fed.  329,  69 

C.  c.   -A.  464  (affirming  129  Fed.  508),  holding  claim  to  recover  internal 

^axcs   illegally  exacted  under  misconstruction  of  War  Revenue  Act  may 

pe  enforced   directly  against  United   States  after  its  presentation  to 

^''tejxial     revenue  commissioner;   Adsit  v.  Kaufman,  121  Fed.  356,  58 

A  *  ^-    -^-    33,  holding  where  defendant  was  in  possession  of  realty  daim- 

tf,       ■■^*^<ier  third  person  adversely  to  plaintiff,  and  no  relation  of  con- 

r^  ^      ^>c:isted  between  the.  parties,  plaintiff  could  not  maintain  assumpsit 

,V^  jj,'^^    ^^^  occupation;  State  v.  Mutual  Life  Ins.  Co.,  175  Ind.  71,  93 

t^  '      ^-^S,  holding  foreign  insurance  company  might  sue  to  recover 

jj^l      .      I^«.i^  under  protest;  Holmes  v.  United  States,  78  Fed.  515,  dis- 

bv  "        ^    l>etition  to  cancel  judgment  lien  unlawfully  placed  on  property 

^ment  officer 


^-    ^06-607,  37  L.  Ed.  866,  13  Sup.  Ot.  931,  EVANS  v.  STETTNISCH. 

Mirrors  apparent  on  record  will  be  considered. 

387^*>r^^^  in  Chicago  Great  Western  R.  Co.  v.  Le  Valley,  233  Fed. 
^-^l^ing  ruling  on  motion  for  directed  verdict  must  be  presented 
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in  bill  of  exceptions;  Ghost  v.  United  States,  168  Fed.  842,  94  C.  C.  A. 
253,  holding  ruling  on  motion  to  strike  out  parts  of  answer  will  only 
be  considered  on  appeal  when  contained  in  bill  of  exceptions;  Hildreth 
V.  Grandiuy  97  Fed.  872,  38  C.  C.  A.  516,  holding  where  motion  is  pre- 
sented to  trial  court,  which  raises  issues  of  fact  to  be  determined  on 
evidence,  action  of  court  not  reviewable  in  absence  of  bill  of  excep> 
tions  embodying  motion  and  proofs;  People  v.  Tielke,  259  111.  98,  102 
N.  E.  233,  holding  affidavits  to  be  considered  part  of  record  must  be 
incorporated  in  bill  of  exceptions;  Territory  v.  Donahue,  16  N.  M.  24, 
113  Pac.  603,  holding  exception  to  discharge  of  jury  must  be  contained 
in  bill  of  exceptions;  Duncan  v.  Atchison  etc.  R.  R.  Co.,  72  Fed.  812, 
19  C.  C.  A.  202,  right  of  review  in  Federal  courts  is  limited  to  questions 
appearing  on  face  of  record ;  F.  C,  Austin  Mfg.  Co.  v.  Johnson,  89  Fed. 
679,  32  C  C.  A.  309,  rulings  on  motions  presenting  issues  of  fact,  sub- 
mitted on  evidence,  are  reviewable  only  where  bill  of  exceptions  is 
taken ;  Cassatt  v.  Mitchell  Coal  and  Coke  Co.,  150  Fed.  43,  10  L.  B.  A. 
(N.  8.)  99,  81  C.  C.  A.  80,  arguendo. 

Clerk's  certificate  that  affidavit  is  true  traxiscript  does  not  show  It  to 
be  only  affidavit. 

Approved  in  Johnson  v.  United  States,  225  U.  S.  411,  56  L.  Ed.  1144, 
32  Sup.  Ct.  748,  holding  affidavit  cannot  contradict  verity  of  record  on 
appeal. 

One  affidavit  cannot  overthrow  record  recitals. 
Approved  in  3fn  re  McCall,  145  Fed.  902,  76  C.  C.  A.  430,  on  appeal, 
transcript  of  record  of  trial  court  cannot  be  explained  by  outside  evi- 
dence; Johnson  v.  United  States,  38  App.  D.  C.  350,  refusing  to  allow 
indictment  to  contradict  fact  that  indictment  was  read  to  accused. 

149  U.  S.  608-^28,  37  L.  Ed.  867,  13  Sup.  Ct.  906,  BYEBS  T.  McAUIiEY. 

Court's  actual,  rightful  possession  of  property  cannot  be  dlsturlMd  by  an- 
other court. 

Approved  in  Tilt  v.  Kelsey,  207  U.  S.  56,  52  L.  Ed,  101,  28  Sup.  Ct. 
1,  holding  court  cannot  allow  assessment  of  succession  tax  after  time 
for  presenting  claims  has  expired;  Sharp  v.  Bonharn,  213  Fed.  667, 
holding  suit  concerning  property,  instituted  in  Federal  court  is  not 
affected  by  second  suit  instituted  in  State  court;  Northrup  v.  Browne, 
204  Fed.  229,  122  C.  C.  A.  496,  holding  Federal  court  cannot  review 
allowance  of  claims  by  probate  court;  McCauley  v.  McCauley,  202  Fed. 
284,  holding  Federal  court  has  no  jurisdiction  of  suit  for  accounting 
brought  against  administrator;  St.  Bernard  v.  Shane,  201  Fed.  455, 
holding  administrator  cannot  sue  outside  of  jurisdiction  in  which  he 
has  been  appointed;  Berman  v.  Smith,  171  Fed.  741,  holding  Federal 
court  will  enjoin  State  action  instituted  against  trustee  in  bankruptcy; 
Stevens  v.  Smith,  126  Fed.  709,  61  C.  C.  A.  624,  holding  legatees  and 
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distrilnitees  are  indispensable  parties  to  Federal  suit  by  heir  to  set 
aside  pioyisions  of  will  so  as  to  leave  decedent  intestate  as  to  lartre 
portion  of  estate;  Knott  v.  Evening  Post  Co.,  124  Fed.  355,  357,  holdine 
where  in  action  by  stockholder  in  State  court  only  relief  which  could 
be  granted  was  inspection  of  corporation's  books,  Federal  court  in 
subsequent  suit  by  creditor,  ailing  insolvency  of  corporation,  acquires 
priority  when  it  appoints  receiver  who  takes  possession  of  property 
before  State  court  appoints  receiver;  Hall  v.  Bridgeport  Trust  Co.,  123 
Fed.  740,  denying  Federal  jurisdiction  over  suit  for  specific  perform- 
ance of  contract  by  which  intestate  decedent  agreed  to  make  complain- 
ant his  sole  heir,  while  his  estate  is  in  process  of  administration  as 
insolvent  estate;  Hale  v.  Coffin,  114  Fed.  575,  holding  where  adminis- 
tration of  estate  completed  by  State  court.  Federal  court  may,  by  suit 
in  equity,  subject  property  of  estate  in  hands  of  distributee  to  pay- 
ment of  stockholder's  liability';  United  States  v.  Eisenbeis,  112  Fed. 
197,  50  C.  C.  A.  179,  holding  where,  in  condemnation  suit  by  govern- 
ment in  Federal  suit,  process  not  served  until  after  service  of  State 
process  in  subsequent  action  by  third  person  to  recover  interest  in  same 
land,  State  court  had  priority  of  jurisdiction,  but  Federal  court  could 
proceed  with  condemnation;  J.  B.  McFarlan  Carriage  Co.  v.  Solanas, 
106  Fed.  148,  149,  152,  45  C.  C.  A.  253,  holding  where,  in  action  in 
Circuit  Court  against  bankruptcy  trustee,  plaintiff  recovers  judgment 
declaring  him  to  be  owner  of  property  in  trustee's  possession,  and 
pending  proceedings  defendant  sells  part  of  property,  court  could,  on 
rule  to  show  cause,  compel  defendant  to  pay  proceeds  to  plaintiff;  In 
re  Chambers,  Calder  &  Co.,  98  Fed.  866,  holding  where  bankruptcy  re- 
ceiver enters  upon  occupancy  of  building  leased  by  bankrupts  to  carry 
on  their  business,  ejectment  in  State  court  against  bankrupt  and  re- 
ceiver will  be  enjoined ;  Jordan  v.  Taylor,  98  Fed.  645,  holding,  pendinp: 
administration  in  State  probate  court,  Federal  court  will  not  entertain 
bill  by  cestui  que  trust  under  trust  fund  comprising  residuum  of  estate 
to  set  aside  executor's  sale,  and  to  take  proceeds  out  of  their  possession; 
Tobin  V.  Central  -Vermont  Ry.  Co.,  185  Mass.  341,  70  N.  E.  433,  where 
assets  of  railroad  sold  to  defendant  by  decree  in  Federal  receivership 
proceedings,  State  court  has  no  jurisdiction  of  action  by  fireman  for 
injuries  while  in  receiver's  employ;  Allen  v.  Reilly,  62  Tex.  Civ.  626, 
131  S.  W.  1153,  holding  Federal  court  cannot  order  sale  of  property 
in  hands  of  State  probate  court;  Moran  v.  Sturges,  154  U.  S.  274,  38 
L.  Ed.  987,  14  Sup.  Ct.  1024,  State  court  has  no  jurisdiction  in  per- 
sonam over  property  in  admiralty  court's  jurisdiction  under  libel;  In 
re  Johnson,  167  U.  S.  125,  42  L.  Ed,  104,  17  Sup.  Ct.  737,  denying  right 
of  one  court  to  possession  of  criminal  in  custody  of  another;  Avery 
V.  Boston  etc.  Trust  Co.,  72  Fed.  704,  out  of  comity  to  State  court  pos- 
sessing fund,  action  over  suit  by  Federal  receivers  will  be  suspended; 
Lincoln  t.  LLaeoln  St.  Ry.  Co.,  77  Fed.  661,  remanding  suit  to  collect  tax 
against  railway  whose  property  was   in  possession   of  another  court 
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Tinder  foreelosnre;  Southern  Loan  etc.  Co.  v.  Benbow,  96  Fed.  519,  Fed- 
eral bankraptey  oonrt  will  not  interfere  with  State  court's  prior  pos- 
session of  insolvent's  property;  dissenting  opinion  in  In  re  Delk's 
Estate,  2  Ind.  Ter.  577,  52  S.  W.  54,  majority  holding:  United  States 
courts  have  jurisdiction  of  probate  matters  where  United  States  citi- 
zens are  creditors  or  distributees;  dissenting  opinion  in  Troll  v.  City 
of  St.  Louis,  257  Mo.  707,  708,  168  S.  W.  190,  191,  majority  holding 
property  purchased  by  individual  partner  did  not  come  within  custody 
of  probate  court  administering  partnership  estate. 

Distinguished  in  Edwards  v.  Hill,  59  Fed.  726,  8  C.  C.  A.  233,  citizen 
of  another  State  may  maintain  Federal  foreclosure  suit,  although  mort- 
gagee has  assigned  under  State  laws;  The  Willamette  Valley,  66  Fed. 
567,  13  C.  C.  A.  635,  ship  sent  out  of  State  court's  jurisdiction  by  its 
receiver  liable  to  libel  in  rem;  Powers  v.  Blue  Grass  Bldg  etc.  Assn., 
86  Fed.  707^  708,  under  Kentucky  statute  requiring  assignee  to  give 
bond  and  state  assets  in  County  Court,  his  possession  is  not  possession 
of  court. 

AdminlBtrator's  poBSeasion  Is  that  of  court,  which  another  court  cannot 
distorh.  ' 

Approved  in  Griggs  v.  Nadeau,  221  Fed.  383,  137  C.  C.  A.  189,  hold- 
ing property  of  decedent  in  course  of  administrfttion  is  not  subject  to 
attachment;  Barrielle  v.  Bettman,  199  Fed.  842,  holding  administrator 
is  proper  party  to  sue  for  debts  belonging  to  estate;  Beswick  v.  Dorris, 
174  Fed.  507,  holding  creditor  of  estate  must  apply  to  court  before 
suing  to  set  aside  fraudulent  conveyance;  Watkins  v.  Eaton,  173  Fed. 
144,  145,  146,  147,  and  Watkins  v.  Eaton,  183  Fed.  387,  105  C.  C.  A. 
604,  both  holding  Federal  court  cannot  compel  administrator  to  de- 
liver property  to  administrator  appointed  in  another  State;  Graham  v. 
Lybrand,  142  Fed.  112,  73  C.  C.  A.  333,  domiciliary  administrator 
appointed  in  another  State  cannot  sue  in  Wisconsin  Federal  court  to 
compel  executor  to  turn  over  assets  of  estate  being  administered  in 
Wisconsin  State  court;  In  re  Porterfield,  138  Fed.  197,  where  bank- 
rupt's trust  deed  to  wife  recorded  within  four  months  of  State  suit 
against  him  but  over  four  months  prior  to  bankruptcy  and  all  parties 
became  parties  to  bankruptcy  proceedings  and  submitted  to  sale  free 
of  liens,  petitioning  creditor  not  entitled  to  have  fund  distributed 
according  to  W.  Va.  Code  1899,  c.  74,  §  2,  relating  to  fraudulent  con- 
veyances; Moore  v.  Fidelity  Trust  Co.,  138  Fed.  5,  70  C.  C.  A.  663 
(affirming  134  Fed.  493),  denying  Federal  jurisdiction  over  bill  by  dis- 
tributee under  will  to  compel  accounting  by  decedent's  surviving  part- 
ner, who  wa.:  executor  of  will  being  probated  in  State  court;  McPherson 
v.  Mississippi  Valley  Trust  Co.,  122  Fed.  371,  373,  58  C.  C.  A.  455, 
holding  where  proper  distribution  of  estate  has  been  determined  by 
probate  court,  Federal  court  will  not  entertain  suit  against  adminis'* 
trator  to  compel  him  to  deliver  property  to  another  claimant  who  was 
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not  party  to  State  proceedings;  Hale  v.  Coffin,  114  Fed.  575,  holdinc? 
where  administration  of  estate  completed  in  State  court,  Federal  court 
may  by  equity  suit  subject  property  in  hands  of  distributee  to  pay- 
ment of  stockholder's  liability;  State  v.  O'Day,  41  Or.  504,  69  Pac. 
545,  holding  beginning  of  escheat  proceedinjEfs  iti  Circuit  Court,  under 
Hill's  -Ann.  Laws,  §  3136,  not  intended  to  interfere  with  or  interrupt 
usual  probate  proceedings;  In  re  Foley,  80  Fed.  961,  Federal  courts 
will  not,  by  removal,  interfere  with  State  court's  custody  of  decedent's 
estate;  Continental  Nat.  Bank  v.  Heilman,  81  Fed.  43,  assets  of  estate 
cannot  be  attacked  in  hands  of  executor;  Blythe  v.  Hinckley,  84  Fed. 
256,  where  public  administrator  was  in  possession;  Russell  v.  Hooker, 
67  Conn.  27,  36  L:  B.  A.  496,  34  Atl.  712,  where  legacy  is  garnished 
in  executor's  hands,  execution  cannot  issue  before  delivery  to  legatee 
is  due;  Blythe  Co.  v.  Bankers'  Inv.  Co.,  147  Cal.  88,  81  Pac.  283, 
arguendo. 

Distinguished  in  Underground  Electric  Rys.  Co.  v.  Owsley,  169  Fed. 
675,  and  Underground  Electric  Rys.  Co.  v.  Owsley,  176  Fed.  31,  32,  99 
C.  C.  A.  500,  both  holding  Federal  court  may  appoint  receiver  over 
property  of  estate  pending  its  probate  in  State  court;  Morrill  v.  Amer- 
ican Reserve  Bond  Co.,  151  Fed,  314,  holding  Federal  court  can  take 
jurisdiction  of  suit  to  distribute  fund  deposited  by  insurance  company 
with  State;  Wickham  v.  Hull,  60  Fed.  329,  330,  Federal  court  may 
adjudge  existence  of  liability  against  estate,  although  it  cannot  issue 
execution;  Davis  v.  Davis,  89  Fed.  537,  maintaining  jurisdiction  over 
suit  in  equity  for  specific  enforcement  relating  to  property  under  ad- 
ministration; dissenting  opinion  in  Moore  v.  Fidelity  Trust  Co.,  138 
Fed.  1009,  70  C.  C.  A.  663,  majority  denying  Federal  jurisdiction  over 
bill  by  distributee  under  will  to  compel  accounting  by  decedent's  sur- 
viving partner,  who  was  executor  of  will  being  probated  in  State  court. 

Federal  Jurisdiction  Is  limited  and  cannot  be  conferred  by  consent. 
Approved  in  United  States  v.  Mayer,  235  U.  S.  70,  59  L.  Ed.  186,  35 
Sup.  Ct.  16,  applying  rule  where  attempt  was  made  to  set  aside  judg- 
ment after  term  had  expired;  In  re  Hobbs  &  Co.,  145  Fed.  215,  where 
contractors  having  uncompleted  contracts  for  buildings  against  which 
mechanic's  liens  filed  were  adjudged  bankinipt,  bankruptcy  court  could 
bring  in  lien  claimants  and  adjudge  validity  of  liens;  Municipal  In- 
vestment Co.  V.  Gardiner,  62  Fed.  955,  reaffirming  rule;  King  v.  Mc- 
Lean Asylum  of  Massachusetts  General  Hospital,  64  Fed.  362,  26 
li^  R.  A.  795,  12  C.  C.  A.  145,  denying  jurisdiction  of  suit  to  determine 
custody  of  lunatic. 

Federal  court  having  jurisdiction  determines  ancillary  matters,  regard- 
l«n  of  dtlaenslilp. 

Approved  in  Hull  v.  Burr,  234  U.  S.  721,  58  L.  IkL  1662,  34  Sup. 
Ct.  892,  holding  trustees  in  bankruptcy  may  assert  equitable  interest 
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in  property;  Kardo  Co.  ▼.  Adams,  231  Fed.  956,  applying  rale  in  case 
involving  patent  laws;  Hale  v.  Tyler,  115  Fed.  838,  839,  upholding 
Federal  jurisdiction  over  suit  by  creditor  of  decedent  on  behalf  of  all 
creditors  to  set  aside  alleged  fraudulent  conveyance  by  decedent,  not- 
withstanding pendency  of  State  probate  proceedings,  where  State  court 
has  not  taken  possession  of  realty;  Jordan  v.  Taylor,  98  Fed.  646,  hold- 
ing, pending  administration  in  probate  court,  Federal  equity  court 
will  not  entertain  suit  by  cestui  que  trust  under  trust  fund  comprising 
residuum  of  estate  to  set  aside  executor's  sale  and  to  take  proceeds 
out  of  their  possession;  Lyttle  v.  National  Surety  Co.,  43  App.  D.  C. 
143,  holding  bankruptcy  court  will  hear  claim  made  to  property  of 
estate;  Compton  v.  Jesup,  68  Fed.  279,  15  C.  C.  A.  397,  morl^age  fore- 
closure, as  ancillary  to  receivership  under  different  foreclosure;  Toledo 
etc.  R.  R.  Co.  V.  Continental  Trust  Co.,  95  Fed.  505,  36  C.  C.  A.  155, 
Federal  court  appointing  receiver  has  jurisdiction  over  foreclosure, 
irrespective  of  citizenship. 

Distinguished  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  31,  60 
L.  Ed.  878,  holding  obtaining  decree  in  personam  against  nonresident 
defendant  is  not  ancillary  proceeding. 

Federal  courts  have  no  original  probate  jurisdiction,  althongb  It  may 
hear  suits  against  administrator. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  etc.  Co.,  215  U.  S. 
43,  44,  45,  54  L.  Ed.  84,  30  Sup.  Ct.  10,  holding  Federal  court  can  de- 
termine interest  of  heir  in  lapsed  legacy;  Ingersoll  v.  Coram,  211  U.  S. 
359,  58  L.  Ed.  226,  29  Sup.  Ct.  92,  holding  Federal  court  can  enforce 
attorney's  lien  against  an  estate  in  course  of  distribution  in  State 
court;  Security  Trust  Co.  v.  Black  River  Nat.  Bank,  187  U.  S.  227, 
47  L.  Ed.  155,  23  Sup.  Ct.  58,  holding  if  foreign  creditor  of  Minnesota 
decedent  delays  proceedings  in  Federal  court  until  after  time  tlxed  by 
probate  court  for  presentation  of  claims  has  expired  and  estate  dis- 
tributed, he  is  barred;  Brown  v.  Fletcher,  231  Fed.  94,  holding  order 
of  surrogate  court  settling  account  of  administrator  does  not  deprive 
Federal  court  of  jurisdiction;  Gatzert  v.  Lucey,  218  Fed.  399,  holding 
Federal  court  may  determine  validity  of  assignment  made  by  legatee; 
Barker  v.  Eastman,  206  Fed.  867,  124  C.  C.  A.  525,  holding  Federal 
court  will  hear  suit  against  testamentary  trustee  for  accounting;  Amer- 
ican Baptist  Home  Mission  Soc.  v.  Stewart,  192  Fed.  978,  979,  982, 
holding  Federal  court  could  settle  account  of  surviving  partner  who 
was  also  executor;  McClellan  v.  Carland,  187  Fed.  918,  110  C.  C.  A. 
49,  holding  Federal  court  can  declare  trust  on  property  being  probated 
in  State  court;  Pulver  v.  Leonard,  176  Fed.  589,  holding  Federal  court 
has  jurisdiction  of  suit  brought  by  one  guardian  against  another  for 
accounting;  Spencer  v.  Watkins,  169  Fed.  383,  94  C.  C.  A.  659,  holding 
suit  will  lie  in  Federal  court  to  have  bequest  declared  void ;  Ekldy  v. 
Eddy,  168  Fed. .  599,  601,  93  C.  C.  A.  586,  holding  Federal  court  Vill 
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hear  suit  by  widow  against  executor  of  deceased  husband's  estate,  to  set 
aside  election  previously  made  by  her;  Conway  v.  Owensboro  Savings 
Bank  etc.  Co.,  165  Fed.  826,  allowing  suit  to  enforce  stockholder's  lia- 
biUty ;  Brun  v.  Mann,  151  Fed.  151, 12  L.  B.  A.  (N.  8.)  154,  80  C.  C.  A. 
513,  holding  Federal  court  could  decree  sale  of  land  belonging  to  estate, 
to  satisfy  judgment  previously  rendered;  Ponrier  v.  McKinzie,  147  Fed. 
288,  upholding  Federal  jurisdiction  of  suit  by  citizens  of  other  States 
to  determine  and  award  shares  in  estate  of  decedent  where  property 
not  in  hands  of  administrator  but  is  held  partly  by  Federal  receiver 
and  partly  by  surviving  partner;  Moore  v.  Fidelity  Trust  Co.,  138  Fed. 
a,  70  C.  C.  A-  663  (affirming  134  Fed.  492,  493),  denying  Federal  juris- 
diction over  bill  by  distributee  under  will  to  compel  accounting  by 
decedent's  surviving  partner,  who  was  executor  of  will  being  probated 
in  State  court ;  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  44,  45, 
69  C.  C.  A.  22,  upholding  Federal  equity  jurisdiction  of  suit  to  permit 
allowance  of  claim  against  executor  after  time  limited  by  order  of 
probate  court  a9d  within  eighteen  months  after  notice  of  such  order 
as  provided  by  State  law;  Cheshire  Prov.  Inst.  v.  Anglo-American  Land 
etc.  Co.,  132  Fed.  969,  66  C.  C.  A.  122,  statutory  insolvency  proceedings 
in  which  title  to  assets  of  corporation  is  vested  in  assignee  do  not 
deprive  foreign  creditor  of  right  to  sue  it  in  Federal  court;  Barber 
Asphalt  Pav.  Co.  v.  Morris,  132  Fed.  949,  67  L.  R.  A.  761,  66  C.  C.  A. 
55,  Duluth  charter  providing  for  appeals  to  county  district  court  from 
allowance  or  rejection  of  claims  by  council  and  prohibiting  payment 
of  claims  pending  appeals  does  not  restrict  Federal  jurisdiction  over 
claims  by  citizens  of  other  States;  Louisville  Trust  Co.  v.  Knott,  130 
Fed.  826,  65  C.  C.  A.  158,  where,  on  expiration  of  corporation's  fran- 
chise, its  assets  delivered  to  liquidator,  and  minority  stockholders  filed 
State  suit  for  ascertainment  and  distribution  of  assets,  in  which  cor- 
poration and  majority  appeared.  Federal  receiver  appointed  pendente 
lite  in  collusive  suit  not  entitled  to  control  of  assets  though  he  took 
possession ;  Thiel  Detective  etc.  Co.-  v.  McClure,  130  Fed.  57,  58,  59, 
Dnsecured  creditor  of  decedent  having  mere  legal  demand  not  reduced 
to  judgment  cannot  maintain  bill  in  Federal  equity  court  against  execu- 
tor for  accounting;  Carrau  v.  O'Calligan,  125  Fed.  670,  671,  60  C.  C.  A. 
347,  denying  jurisdiction  of  Federal  court  over  suit  to  set  aside  pro- 
bate of  will  under  "Washington  statutes;  Hale  v.  Tyler,  115  Fed.  838, 
upholding  Federal  court's  jurisdiction  over  suit  by  creditor  of  dece- 
dent on  behalf  of  all  creditors  to  set  aside  fraudulent  conveyance  by 
decedent,  notwithstanding  pendency  of  State  probate  proceedings  where 
State  court  has  not  taken  possession  of  property;  Clark  v.  Guy,  114 
Fed.  784,  denying  Federal  jurisdiction  on  removal  of  proceedings  for 
administration  of  estate  of  deceased  person;  United  States  v.  Eisen- 
beis,  112  Fed.  197,  199,  50  C.  C.  A.  179,  holding  where  in  condemnation 
suit  by  government  process  not  served  until  after  service  of  State 
process  in  subsequent   action   by  third   person  to   recover  interest  in 
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same  land,  State  court  bad  priority  of  jurisdietion  but  Federal  court 
could  proceed  witb  condemnation;  Gallivan  v.  Jones,  102  Fed.  427,  42 
C.  C.  A.  408,  holding,  under  Cal.  Code  Civ.  Proc.  §  1510,  where  one  of 
several  executors  was  creditor  of  estate,  claim  should  be  presented 
to  other  executors,  and  if  disallowed,  suit  should  be  brought  ajrainst 
them;  Divine  v.  Unaka  Nat.  Bank,  125  Tenn.  109,  39  L.  B.  A.  (N.  S.) 
686,  140  S.  W.  750,  holding  Federal  court  had  no  jurisdiction  of  estato 
of  inmate  of  home  for  disabled  soldiers;  In  re  Cilley,  58  Fed.. 990,  deny- 
ing jurisdiction  to  establish  will  for  probate;  Walker  v.  Brown,  63 
Fed.  211,  212,  11  C.  C.  A.  135,  suit  is  not  maintainable  on  equity  side 
of  Federal  court  to  enforce  legal  demand  because  against  executor; 
Lant  v.  Manley,  75  Fed.  634,  21  C.  C.  A.  457  (partly  affirming  71  Fed. 
12,  13),  bill  calling  upon  Federal  court  to  dispossess  administrator  is 
demurrable;  In  re  Foley,  76  Fed.  396,  reaffirming  rule;  In  re  Foley. 
80  Fed.  952,  denying  petition  to  remove  administration  proceed! D^fs: 
Heath  v.  Shaffer,  93  Fed.  650,  State  courts  have  jurisdiction  over  suits 
by  trustees  in  bankruptcy  for  collection  of  debts  due  estate;  Security 
Co.  v.  Pratt,  65  Conn.  177,  32  Atl.  398,  proceeding  for  construction  of 
will  is  not  removable;  Appleton  v.  Marx,  62  Fed.  645,  10  C.  C.  A. 
556,  arguendo;  dissenting  opinion  in  In  re  Delk's  Estate,  2  Ind.  Tcr. 
577,  52  S.  W.  54,  majority  upholding  Federal  probate  jurisdiction 
'Where  Indians  were  not  sole  parties  to  administration;  dissenting 
opinion  in  Wahl  v.  Franz,  100  Fed.  693,  694,  695,  698,  699,  40  C.  C.  A. 
638,  majority  holding  where,  under  Arkansas  statute,  appeal  from 
probate  decree  admitting  will  to  probate  cause  tried  de  novo  in  State 
Circuit  Court,  proceedings  on  appeal  not  civil  suit  at  law  or  in  equity 
within  sections  1  and  2,  Judiciary  Act  1888;  O'Callaghan  v.  O'Brien, 
199  U.  S.  109,  50  L.  Ed.  110,  25  Sup.  Ct.  727,  arguendo. 

Distinguished  in  Herron  v.  Comstock,  139  Fed.  376,  377,  71  C.  C.  A. 
466,  upholding  decree  where,  in  Federal  suit  against  trustees  for 
accounting,  appellate  court  modified  decree  with  directions  requirinir 
accounting  of  residue  and  to  distribute  it  according  to  will ;  In  re  Leeds 
Woolen  Mills,  129  Fed.  926,  where  one  who  has  obtained  possession  of 
goods  from  bankruptcy  receiver,  who  had  no  authority  to  surrender 
same,  disposes  of  same  under  claim  of  ownership,  court  may,  in  pro- 
ceeding to"  restore  property  or  its  value,  determine  question  of  owner- 
ship; Briggs  V.  Stroud,  58  Fed.  720,  assuming  jurisdiction  to  set  aside 
fraudulent  appointment  under  will;  German  Sav.  etc.  Soc.  v.  Cannon. 
95  Fed.  543,  544,  rights  of  mortgagee,  mortgage  specially  providin^^ 
for  foreclosure,  are  not  affected  by  mortgagor's  death;  Cowen  v. 
Adams,  78  Fed.  543,  24'  C^  C.  A.  198,  entertaining  bill  to  set  aside  re- 
ceipt to  administrator  for  legacy;  Brendel  v.  Charch,  82  Fed.  263,  non- 
resident legatee  may  sue  resident  executor  to  recover  legacy;  Martin 
V.  Fort,  83  Fed.  22,  27  C.  C.  A,  428,  nonresident  legatee  may  establish 
claim  in  Federal  court. 
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Jnrisdiotion  of  Federal  court  to  establish  claim  of  foreign  cred- 
itor against  estate  of  decedent.    Note,  Ann.  Gas.  1918D,  464. 

Settlement  of  decedents'  estates  in  equity.  Note,  2  Ann.  Gas. 
878. 

Federal  court's  power  to  enforce  own  judgement  against  decedent's 
estate.    Note,  12  L.  R.  A.  (N.  S.)  156. 

Federal  courts  are  bound  by  State  decisions  on  statutes  of  dlstribntion. 
Approved  in  O'Callaghan  v.  O'Brien,  116  Fed.  936,  reaffirming  rule; 
Newberry  v.  Wilkinson,  199  Fed.  680,  118  C.  C.  A.  Ill,  applying  prin- 
ciple;-Security  Trust  Co.  V.  Black  River  Nat.  Bank,  187  U.  S.  229, 
47  Lb  Ed.  166,  23  Sup.  Ct.  58,  holding  if  foreign  creditor  of  Minnesota 
decedent  delays  proceeding  in  Federal  court  until  after  time  fixed  by 
probate  court  for  presentation  of  claims  has  expired  and  estate  dis- 
tributed, he  is  barred;  Alice  E,  Mih.  Co.  v.  Blanden,  136  Fed.  254, 
determining  that  action  on  note  given  by  decedent  not  barred  under 
Iowa  law  where  administration  could  not  sooner  have  been  procured; 
5>ecnrity  Trust  Co.  v.  Dent,  104  Fed.  386,  43  C.  C.  A.  594,  holding, 
under  Minnesota  statutes,  requiring  creditor  of  estate  to  present  claims 
within  such  time,  not  less  than  six  nor  more  than  eighteen  months,  as 
court  may  allow,  nonresident  creditor  suing  in  Federal  court  not  barred 
in  less  than  full  eighteen  months. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  Courts. 
Note,  40  L.  B.  A.  (N.  8.)  429. 

Miscellaneous.  Cited  in  Hawes  v.  First  Nat.  Bank,  229  Fed.  57, 
holding  in  suit  to  enjoin  sale  by  creditor's  committee,  prospective  pur- 
chaser is  necessary  party;  Brown  v.  Fletcher,  206  Fed.  464,  124 
C.  C.  A.  367,  discussing  but  not  deciding  whether  accounting  of  testa- 
mentary trustee  could  be  removed  to  Federal  court. 

149  XT.  S.  629-644,  87  L.  Ed.  876,  13  Sup.  Ct.  993,  McCOBIB  T.  FBINK. 
Identity  of  cause  of  action  Is  essential  to  estoppel. 
Approved  in  David  Bradley  Mfg.  Co.  v.  Eagle  Mfg.  Co.,  57  Fed. 
990,  6  C.  C.  A.  661,  estoppel  operates  only  as  to  matters  actually  de- 
cided in  former  action. 

Damages  for  breach  of  trust  held  amount  for  which  trustee  acknowl- 
edged himself  such,  with  interest. 

Distinguished  in  Donnell  v.  Amoskeag  Mfg.  Co.,  118  Fed.  19,  55 
C.  C.  A.  178,  holding  where  both  parties  to  libel  appeal,  and  neither 
maintains  its  appeal,  costs  are  not  allowed. 

Judgment  as  bar  to  claim  or  demand  excluded  or  withdrawn  from 
court  or  jury.    Note,  Ann.  Gas.  1915D,  590,  592. 

Evidence  admissible  to  prove  value  of  stock.  Note,  Ann.  Gas. 
19150,  66. 
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149  U.  B.  646-648,  37  L.  Bd.  882,  18  Sap.  Ot  950,  McNUItTT  T.  0AUFO&- 
NIA. 

BtAte  decision  that  nvliiff  cUiue  In  ttatnte  retained  pzlor  penal  law  in 
force  is  not  reriewable. 

Approved  in  State  v.  Pry,  98  Tenn.  329,  39  S.  W.  232,  State  court's 
constmetion  of  verdict  is  binding. 

"Dae  process  of  law**  does  not  require  indictment,  where  information  is 
provided  for. 

Approved  in  Maxwell  v.  Dow,  176  U.  S.  584,  44  L.  Ed.  698,  20  Sap. 
Ct.  460,  Bolln  v.  Nebraska,  176  U.  S.  86,  44  L.  Ed.  888,  20  Sup.  Ct. 
288,  State  v.  Tucker,  36  Or.  294,  61  Pac.  895,  and  Ex  parte  Moran, 
144  Fed.  603,  75  C.  C.  A.  396,  aU  reaffirming  rule;  Ocampo  v.  United 
States,  234  U.  S.  98,  58  L.  Ed.  1285,  34  Sup.  Ct.  712,  holding  right  to 
preliminary  examination  could  be  dispensed  with;  Lem  Woon  v.  Ore- 
gon, 229  U.  S.  589,  67  L.  Ed.  1842,  33  Sup.  Ct.  783,  upholding  prosecu- 
tion by  information ;  Twining  v.  New  Jersey,  211  U,  S.  Ill,  53  L.  Ed. 
Ill,  29  Sup.  Ct.  14,  holding  exemption  from  self-incrimination  is  not 
guarded  as  against  State  action;  Davis  v.  Burke,  179  U.  S.  404,  45 
L.  Ed.  252,  21  Sup.  Ct.  212,  holding  question  whether  convict  shall  be 
executed  by  sheriff,  as  law  stood  at  time  of  trial  and  conviction,  or  by 
warden  under  law  as  subsequently  amended,  involves  no  question  of  due 
process  of  law;  Ex  parte  Januszewski,  196  Fed.  128,  holding  indict- 
ment is  not  necessary  for  commitment  of  youth  to  detention  home; 
United  States  v.  Wells,  163  Fed.  323,  holding  offenses  under  Rev. 
Stats.,  §  5440,  must  be  prosecuted  by  indictment ;  In  re  McNaught,  1 
Okl.  Cr.  546,  99  Pac.  248,  and  Ex  parte  McNaught,  23  Okl.  300,  1 
Okl.  Cr.  274,  100  Pac.  32,  both  holding  conviction  for  manslaughter 
may  be  had  on  information;  Talton  v.  Mayes,  163  U.  S.  384,  41  L.  Ed. 
199,  16  Sup.  Ct.  989,  finding  of  indictment  by  grand  jury  of  less  than 
thirteen  does  not  violate  due  process  clause;  Nordstrom  v.  Washin^on, 
164  U.  S.  705,  41  li.  Ed.  1188,  17  Sup.  Ct.  997,  case  on  all-fours ;  State 
V.  Wilson,  121  N.  C.  458,  28  S.  E.  558,  Governor's  suspension  of  rail- 
road commissioner  who  becomes  interested  in  railroad  is  not  deprivation 
of  due  process. 

Constitutionality  of  statute  providing  for  prosecution  for  felony 
by  information  without  indictment.    Note,  6  Ann.  Gas.  644. 

SufSciency   of    information,    without   indictment,   in   common-law 
j  felonies.    Note,  1  L.  B.  A.  (N.  S.)  1153. 

On  error  to  State  conrt  record  must  show  Federal  question. 

Approved  in  Lambert  v.  Barrett,  157  U.  S.  699,  89  L.  Ed.  866,  15 
Sup.  Ct.  723,  refusing  to  review  State  court's  determination  that  post- 
poned sentence  may  be  executed;  In  re  Buchanan,  158  U.  S.  36,  89 
L.  Ed.  887,  15  Sup.  Ct.  725,  and  Matter  of  Buchanan,  146  N.  Y.  272, 
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40  N.  E.  885,  Federal  eonrts  are  not  authorized  to  review  State  crim- 
inal judgments  for  irregolarities  or  errors. 

Distingaished  in  Ex  parte  Edgar,  119  Cal.  130,  51  Pao.  32,  appeal 
to  Federal  Supreme  Court  works  stay,  although  Federal  questions  have 
been  often,  decided. 

Acts  which  the  legislature  may  and  may  not   declare  criminal. 
Note,  78  Am.  St.  R«p.  2S9. 

149  U.  8.  648-649,  37  L.  Ed.  884,  13  Sup.  Ot.  960,  VINOENT  T.  OAIitFOB- 
NIA. 

Adjudged  in  conformity  with  McKulty  ▼.  Oalif ornia,  149  U.  S.  645,  37 
L  iSd.  882,  13  Sup.  Ot.  959. 

Approved  in  In  re  Jack  Davis,  6  Idaho,  772,  59  Pac.  545,  holding, 
under  Rev.  Stats.  1887,  §  159,  person  convicted  of  crime  and  sentenced 
to  death  prior  to  repeal  of  a  statute,  must  be  punished  under  law 
existing  at  time  of  commission  of  offense. 

Sufficiency   of    information,  without   indictment,   in   common-law 
felonies.    Note,  1  L.  B.  A.  (N.  8.)  1158. 

149  U.  8.  649-651,  37  L.  Ed.  884,  13  Sup.  Ct.  960,  SHUTS  v.  KEYSEB. 
Failure  to  return  citation  within  sixty  days  is  not  fatal. 
Approved  in  Nome  &  Sinook  Co.  v.  Ames  Mercantile  Co.,  187  Fed. 
929,  109  C.  C.  A.  650,  holding  fact  that  citation  is  issued  after  time 
does  not  affect  appellate  jurisdiction ;  Berliner  Gramophone  Co.  v.  Sea- 
man, 108  Fed.  717,  47  C.  C.  A.  630,  holding  mere  fact  that  citation  is 
not  issue  until  after  expiration  of  time  for  appeal  does  not  defeat 
jurisdiction  of  appellate  court. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  844,  853. 

Supreme  Court  may  review  territorial  court's  judgments  except  where 
Oircnit  Court  of  Appeals'  judgment  is  final. 

Approved  in  Plymouth  Cordage  Co.  v.  Smith,  194  U.  S.  314,  48  L.  Ed. 
998,  24  Sup.  Ct.  725,  Circuit  Court  of  Appeals  may  revise  bankruptcy 
proceedings  in  District  Court  of  Oklahoma  Territory ;  Royal  Ins.  Co.  v. 
Martin,  192  U.  S.  160,  48  L.  Ed.  388,  24  Sup.  Ct.  250,  upholding  Su- 
preme Court's  jurisdiction  to  review  on  error  final  decree  of  Supreme 
Court  of  Porto  Rico  where  value  in  dispute  exceeds  five  thousand  dol- 
lars, exclusive  of  costs;  Pacific  Coast  Steamship  Co.  v.  Pande,  180  U.  S. 
636,  45  L.  Ed.  709,  21  Sup.  Ct.  922,  denying  jurisdiction  to  review  judg- 
ment   of  Alaska  District  Court ;  Ex  parte  Moran,  144  Fed.  599,  75 
C.  C.   A.  396,  upholding  jurisdiction  of  Circuit  Court  of  Appeals  to 
issne   habeas  corpus  to  inquire  into  power  of  Oklahoma  court  to  im- 
prison one  convicted  of  capital  crime;  Aztec  Min.  Co.  v.  Ripley,  151 
V.  S.  81,  88  L.  Ed.  81,  14  Sup.  Ct.  237,  specifying  Circuit  Court  of  Ap- 
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])eals'  jurifidietion  over  appeslfi  from  territorial  courts;  Folsom  v. 
United  States,  160  U.  S.  125,  40  L.  Ed.  8d4,  16  Sup.  Ct.  224,  Circuit 
Court  of  Appeals  has  no  jurisdiction  over  judgments  of  territorial 
Supreme  Courts  in  capital  cases;  Oonzal^  v.  Cunningham,  164  U.  S. 
621,  41  L.  Ed.  575,  17  Sup.  Ct.  185,  appeal  lies  from  fin^  order  of 
Supreme  Court  of  New  Mexico,  ordering  habeas  corpus  discharged; 
Albright  v.  New  Mexico,  200  U.  S.  11,  50  L.  Ed.  347,  26  Sup.  Ct.  210, 
arguendo. 

Distinguished  in  Simnis  v.  Simms,  175  U.  S.  166,  44  L.  Ed.  117,  20 
Sup.  Ct.  60,  no  appeal  lies  from  judgment  of  highest  territorial  court, 
granting  or  refusing  divorce. 

149  XT.  S.  652-662,  37  L.  Ed.  885,  13  Sup.  Ot.  961,  CABB  v.  QTHGLEY. 

Land  within  exterior  bonndazles  of  Mexican  grant,  not  neceasanr  to 
make  up  quantity,  were  not  reserved. 

Approved  in  Oregon  etc.  R.  R.  Co.  v.  United  States,  190  U.  S.  189, 

47  L.  Ed.  1013,  23  Sup.  Ct.  675,  holding  no  right  to  perfect  claims,  under 
Oregon  Donation  Act  of  1850,  to  lands  abandoned  before  completing 
requisite  residence  thereon,  given  by  act  of  July  26,  1894,  giving  donees 
right  to  make  and  file  final  proofs  and  fully  establish  their  rights  to 
donations;  Lockhari  v.  Wills,  9  N.  M.  355,  54  Pac.  340,  lands  within 
American  grant  are  open  to  mineral  exploration  while  sub  judice. 

Distinguished  in  United  States  v.  Oregon  etc.  R.  R.  Co.,  69  Fed.  901, 
liolding  railroad  land  sufficiently  segregated  by  filing  map  of  route. 

149  U.   S.  662-679,  37  L.  Ed.   890,   13  Bop.  Ct.   985,  1041,   OtJBTNEB  v. 
UNITEB  STATES. 

Where  goTemment  Is  merely  nominal  party  in  suit  respecting  grant, 
ordinary  rules  apply. 

Approved  in  French  Republic  v.  Saratago  Vichy  Co.,  191  U.  S.  438, 

48  L.  Ed.  253,  24  Sup.  Ct.  145,  holding  rule  of  nullum  tempus  cannot  be 
invoked  in  our  courts  in  favor  of  foreign  government  suing  for  benefit 
of  individual  which  is  its  lessee;  United  States  v.  Atlantic  Coast  Line 
R.  Co.,  206"  Fed.  211,  holding  United  States  suing  for  article  lost  in 
mail  is  bound  by  statute;  United  States  v.  Wesely,  189  Fed.  279,  holding 
laches  will  not  bar  suit  by  United  States  to  cancel  patent;  La  Clair  v. 
United  States,  184  Fed.  136,  holding  United  States  must  sue  to  cancel 
patent  within  six  years;  United  States  v.  Southern  "Pac.  R.  R.  Co., 
117  Fed.  552,  holding  government  may  sue  in  equity  to  set  aside  patents 
erroneously  issued  to  railroad  under  land  grant  and  to  test  bona  fides 
of  purchasers  of  such  lands;  United  States  v.  American  Bell  Tel.  Co., 
167  U.  S.  265,  42  L.  Ed.  163,  17  Sup.  Ct.  820,  and  Union  Pac.  Ry.  Co.  v. 
United  States,  67  Fed.  980,  15  C.  C.  A.  123,  complainants  cannot  prevent 
defense  of  laches  by  joining  United  States  as  formal  party;  United 
States  V.  World's  Columbian  Exposition,  56  Fed.  640,  government  may 
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W^  bill  for  benefit  of  individual  where  it  has  no  pecuniary  in- 

C^'  ^"^*®^  ^^tea  V.  Des  Moines  Val.  R.  R.,  70  Fed.  439,  laches  are 

§.   *^U  defense,  United  States  being  merely  formal  party;  United 

^  V.  Des  Moines  Valley  R.  R.  Co.,  84  Fed.  43,  28  C.  C.  A.  267, 

^  .  ^^  ^y  judgment  is  available  as  defense,  although  United  States 

,^^OiTnal  defendant;  Casey  v.  Anderson,  17  Mont.  176,  42  Pac.  763, 

Q^^ng  rule ;  Moran  v.  Horsky,  178  U.  S.  214,  44  L.  Ed.  1041,  20  Sup. 

/)•     y  arguendo. 

^^'c/^^^^^S^shed  in  United  States  v.  Winona  etc.  R.  R.  Co.,  67  Fed.  972, 

^^9^  *       -    A,  117,  equitable  estoppel  is  not  a  defense  against  government 

^  ^  ''^t.'ter  is  interested  party, 

^     ''^   of  United  States  to  maintain  civil  action.    Note,  Ann.  Gas. 
516. 


\%J 


/Oesa^^^  ^^^  land  grant  In  praesenti  to  railroad  takes  effect  on  flling  map  of 

f«>^^t3k^^^ed  in  Southern  Pac.  R.  R.  Co.  v.  Whitaker,  109  Cal.  272,  41 
^V^^'^^"^^  reaffirming  rule;  People's  Water  Co.  v.  Lewis,  19  Cal.  App. 
'Jr     ^"^X.;*^^*®-  ^^'^y  holding  issuance  of  patent  is  conclusive  presumption 

was  patentable;  dissenting  opinion  in  Minidoka  etc.  R.  Co.  v. 

Oi,  19  Idaho,  251,  113  Pac.  460,  majority  holding  railroad  en- 

\^  ri^ht  of  way  through  irrigation  district;  dissenting  opinion  in 

^^e  ^'  Rudnick,  91  Minn.  329,  98  N.  W.  90,  majority  holding  time 

duT^  which  right  of  plaintiff's  grantor  to  land  under  land  grant  was  in 

litigation  in  Land  Department  cannot  be  counted  against  him  in  figuring 

adverse  possession. 

Department's  acts  may  be  attacked  collaterally  in  law,  If  void;  if  erro- 
neous, only  in  equity. 

Cited  in  United  States  v.  Winona  etc.  R.  R.  Co.,  67  Fed.  955,  15 
C.  C.  A.  96,  arguendo. 

Distinguished  in  Horsky  v.  Moran,  21  Mont.  356,  358,  366,  53  Pac. 
1068,  1071,  placer  claimant  cannot  collaterally  attack  town-site  patent. 

Twtive  yean'  delay  bars  one  suing  for  land  in  name  of  government. 
Approved  in  Moore  v.  Nickey,  133  Fed.  293,  66  C.  C.  A.  667,  Federal 
equity  suit  to  recover  mining  stock  under  written  contract  not  main- 
tainable nine  years  after  contract  and  eight  years  after  demand,  when 
J^tate  law  barred  suit  in  five  years ;  Southern  Pac.  R.  R.  Co.  v.  Qroeck, 
74  Fed.  588  (aflBrming  68  Fed.  617,  618),  where  railroad  waited  seven 
years  before  bringing  suit  to  oust  adverse  possessor. 

Running  of  statute  of  limitations  against  State  as  dependent  upon 
State  being  real  party  in  interest.    Note,  8  Ann.  Gas.  702. 

Miscellaneous.    Cited  in  Central  of  Georgia  Ry.  Co.  v.  Railroad  Com- 
mission, 161  Fed.  981,  holding  railroad  may  enjoin  enforcement  of  rates 
established  by  State. 
XVI— 37 
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149  U.  B.  680-607,  37  Xi.  Ed.  806,  IS  Blip.  Ot.  070,  UNION  PAD.  BT.  OO.  ▼. 
OOOBBIDOE. 

Carriers  cannot  allow  rebate  to  fdilppers  in  jiayment  of  unexplained  on- 
adjasted  claims  arising  ftom  torts. 

Approved  in  United  States  v.  Atchison  etc.  Ry.  Co.,  163  Fed.  113, 
applying  principle;  Battle  v.  Atkinson,  9  Ga.  App.  491,  71  S.  E.  776, 
holding  damages  to  goods  may  be  set  np  as  matter  of  recoupment  in 
action  against  shipper  for  freight  charges. 

Carriers  must  furnish  reasonable  facilities  and  put  aU  patrons  upon 
absolute  equality. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Mottley,  219  U.  S.  477,  34 
L.  R.  A.  (N.  S.)  671,  55  L.  Ed.  301,  31  Sup.  Ct.  265,  holding  carrier  can- 
not issue  life  pass  in  settlement  of  claim  for  damages;  State  v.  Union 
Pac.  R.  Co.,  87  Neb.  38,  81  L.  R.  A.  (N.  S.)  657,  126  N.  W.  862,  and 
United  States  v.  Chicago  etc.  Ry.  Co.,  163  Fed  116,  both  holding  rail- 
road cannot  furnish  transportation  to  publisher  in  consideration  of 
advertising;  Interstate  Commerce  Commission  v.  Southern  Pac.  Co.,  132 
Fed.  842,  rule  enforced  by  agreement  between  competing  railroads  and 
connecting  lines  by  which  through  rate  is  condition  or  initial  carrier's 
reoervation  of  absolute  power  to  route  shipments,  violates  Commerce 
Act,  §  6 ;  Interstate  Commerce  Commission  v.  Chesapeake  etc.  Ry.  Co.. 
128  Fed.  64,  holding  void,  under  Interstate  Commerce  Act,  §  3,  contract 
whereby  one  railroad  was  to  furnish  coal  to  another  at  fixed  price, 
deliverable  at  latter 's  bins,  where  cost  of  coal  added  to  transportation 
charges  exceeded  price  received  by  substantial  sum;  Louisville  etc.  R. 
Co.  V.  Central  Stockyards  Co.,  133  Ky.  170,  97  S.  W.  786,  upholding 
law  requiring  carrier  to  deliver  goods  to  connecting  carrier;  Crescent 
Coal  Co.  V.  Louisville  etc.  R.  Co.,  143  Ky.  82,  33  L.  R.  A.  (N.  S.)  442. 
135  S.  W.  772,  holding  court  will  compel  railroad  to  receive  coal  for 
transportation;  Hilton  Lumber  Co.  v.  Atlantic  Coast  Line  R.  Co.,  136 
N.  C.  484,  48  S.  E.  815,  under  Laws  1899,  p.  301,  §  13,  railroad  carry- 
ing raw  materials  to  factories  cannot  charge  factory  which  agrees  to 
ship*  manufactured  product  by  same  road  less  for  same  service  than  it 
charges  factory  not  making  agreement;  Baltimore  etc.  R.  R.  Co.  v. 
Diamond  Coal  Co.,  61  Ohio  St.  251,  55  N.  E.  617,  holding  railroad  whose 
line  extends  to  intersection  with  canal  cannot  contract  to  repay  to 
shipper  portion  of  freijrht  paid  by  him,  it  being  regular  rate  paid  by 
others;  Memphis  News  Pub.  Co.  v.  Southern  Ry.  Co.,  110  Tenn.  703, 
63  L.  R.  A.  150,  75  S.  W.  945,  where  railroad  agreed  with  newspaper 
publisher  to  run  special  early  train  to  carry  only  papers  of  publisher 
who  guaranteed  certain  revenue,  railroad  could  not  refuse  to  earn* 
other  papers  on  same  train;  President  etc.  of  Village  of  Kilboum  City 
v.  Southern  Wisconsin  Power  Co.,  149  Wis.  181,  135  N.  W.  504,  holding 
property  owner  cannot  transfer  property  to  power  company  in  con- 
sideration of  free  power  to  be  furnished;  dissenting  opinion  in  Louis- 


579  UNION  PAC.  RY.  CO.  t.  TAGOART.  149U.S.C98 

ville  A  Nashville  R.  R.  Co.  v.  Commonwealth,  108  Ky.  647,  67  S.  W. 
514,  majority  holding,  under  Const.,  §  216,  prohibiting  dis6rimination 
in  freight  rates,  railroad  may  chai^  less  for  hauling  coal  used  for 
manufacturing  purposes  than  for  coal  used  for  domestic  purposes; 
Bigbee  etc.  Packet  Co.  v.  Mobile  etc.  R.  R.  Co.,  60  Fed.  548,  all  goods 
offered  at  certain  point  must  be  carried  at  established  rate,  irrespective 
of  where  they  came  from ;  dissenting  opinion  in  United  States  v.  Trans- 
Missouri  Freight  Assn.,  58  Fed.  93,  25  L.  R.  A.  95,  7  C.  C.  A.  15, 
arguendo. 

Distinguished  in  Louisville  &  Nashville  R.  R.  v.  Commonwealth,  108 
Ky.  658,  57  S.  W.  517,  holding,  under  Const.,  §  215,  prohibiting  dis- 
crimination in  freight  rates,  railroad  may  charge  less  for  hauling  coal 
used  for  manufacturing  purposes  than  for  coal  used  for  domestic  pur- 
poses; Indian  Mt.  etc.  Coal  Co.  v.  Ashville  etc.  Coal  Co.,  134  N.  C.  582, 
47  S.  E.  119,  contract  to  sell  defendant  all  coal  it  may  require  during 
specified  period  and  promptly  ship  same  when  ordered  unless  prevented 
by  causes  beyond  plaintiff's  control  does  not  require  defendant  to  sub- 
mit to  reduction  in  quantity  by  prorating  with  other  of  plaintiff's  cus- 
tomers ;  Little  Rock  etc.  Ry.  Co.  v.  Oppenheimer,  64  Ark.  293,  44  L.  R.  A. 
361,  43  S.  W.  158  (see  dissenting  opinion  in  64  Ark.  297,  44  L.  B.  A.  S68, 
43  S.  W.  160),  failure  to  furnish  facilities  for  handling  all  cotton  of- 
fered at  noncompeting  points,  furnishing  same  at  competing  points,  is 
not  unlawful  discrimination;  Kansas  etc.  Ry.  Co.  v.  Bayles,  19  Colo. 
352,  35  Pac.  745,  contract  to  carry  freight  at  less  than  schedule  rate  is 
not  prima  facie  void. 

Ihunagw  in  suit  agaiiut  railroad  for  allowing  rebate  to  competitor  la 
amoont  of  rebate,  not  lo«t  profits. 

Approved  in  Central  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  156  Iowa,  126, 
136  N.  W.  729,  holding  damages  must  be  proved  as  matter  of  fact; 
Missouri  etc.  Ry.  Co.  v.  New  Era  Milling  Co.,  79  Kan.  441,  100  Pac. 
275,  allowing  aggrieved  shipper  to  recover  amount  of  overcharge;  Sea- 
well  V.  Kansas  City  etc.  R.  R.  Co.,  119  Mo.  244,  24  S.  W.  1008,  damages 
for  rate  discrimination  are  measured  by  extent  to  which  shipments  on 
shorter  haul  are  preferred. 

Disapproved  in  Pennsylvania  R.  R.  Co.  v.  International  Coal  Min. 
Co.,  230  U.  S.  201,  Ann.  Oas.  1915A,  815,  57  L.  Ed.  1453,  33  Sup.  Ct. 
893,  holding  one  suffering  on  account  of  rebate  may  recover  entire 
pecuniary  loss.    * 

Lost  profits  from  tort  as  damages.    Note,  52  L.  B.  A.  51. 

Recovery    of   excessive    payments    to   public    service    corporation. 
Note,  18  L.  B.  A.  (N.  8.)  128. 

149  TT.  8.  698,  37  L.  Ed.  905.  IS  8iip.  Ot.  977.  X7MI0N  PACOTIO  &T.  CO.  ▼. 
TAGOAE^r. 

Not  cited. 
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140  U.  8.  688-763,  37  I..  Ed.  900,  13  Bvp.  Ot.  lOld,  FdKG  YUE  THra  ▼. 
UNITED  STATES. 

tr&lted  States  may  exclude  allena. 
Approved  in  Tmax  v.  Raich,  239  U.  S.  42,  60  L.  Ed.  136,  36  Sup.  Ct. 
11,  refusing  to  uphold  Alien  Labor  Act  of  Arizona;  Lapina  v.  Williams, 
232  U.  S.  88,  58  L.  Ed.  618,  34  Sup.  Ct.  196,  deporting  alien  woman 
found  in  house  of  prostitution  within  three  years  after  return  from 
temporary  absence  abroad;  Bugajewitz  v.  Adams,  228  U.  S.  591,  57 
L.  Ed.  980,  33  Sup.  Ct.  607,  holding  Congress  could  provide  for  deporta- 
tion of  alien  women  practicing  prostitution  within  three  years  after 
entry ;  Chuoco  Tia<*o  v.  Forbes,  228  U.  S.  557,  67  L.  Ed.  966.  33  Sup.  Ct. 
585,  holding  government  of  Philippine  Islands  could  order  summary 
deportation  of  aliens ;  Low  Wah  Suey  v.  Backus,  225  U.  S.  473,  56  L.  Ed. 
1169,  32  Sup.  Ct.  734,  holding  foreign-born  Chinese  woman  is  an  alien  al- 
though married  to  Chinaman  of  American  birth ;  Fok  Young  Yo  v.  United 
States,  185  U.  S.  302,  46  L.  Ed.  920,  22  Sup.  Ct.  688,  holding  by  Chinese 
treaty  of  1894,  privilege  of  transit  across  United  States  subject  to 
regulations  of  United  States ;  Ex  parte  Wong  Wing,  220  Fed.  354,  hold- 
ing Chinaman  escaping  after  order  of  deportation  might  be  deported 
when  recaptured;  United  States  v.  Hom  Lim,  214  Fed.  462,  holding 
alien  arrested  before  issuance  of  warrant  should  be  released;  Ex  parte 
Gytl,  210  Fed.  923,  holding  those  unlawfully  entering  from  Canada 
should  be  deported  to  that  country;  Ex  parte  Toscano,  208  Fed.  941, 
upholding  confinement  of  belligerent  troops  entering  this  country  from 
Mexico;  Ex  parte  Garcia,  205  Fed.  58,  holding  alien  prostitute  may  be 
deported  at  any  time ;  Siniscalchi  v.  Thomas,  195  Fed.  704,  115  C.  C.  A. 
501,  upholding  deportation  of  alien  receiving  earnings  of  prostitute; 
Gee  Cue  Beng  v.  United  States,  184  Fed.  386,  106  C.  C.  A.  493,  holding 
United  States  has  burden  of  proving  noncitizenship ;  United  States  v. 
Yuen  Pak  Sune,  183  Fed.  266,  267,  upholding  deportation  of  Chinese 
unlawfully  entering  from  Canada;  United  States  v.  Williams,  183  Fed. 
905,  Looe  Shee  v.  North,  170  Fed.  569,  570,  95  C.  C.  A.  646,  and  United 
States  V.  Weis,  181  Fed.  865,  all  upholding  deportation  of  alien 
prostitute;  Ex  parte  Jong  Jim  Hong,  157  Fed.  451,  holding  Chinese 
may  be  detained  pending  determination  of  his  right  to  enter  country; 
United  States  v.  Foong  King,  132  Fed.  109,  upholding  Chinese  Exclusion 
Act  of  1888,  §  13,  authorizing  arrest  and  deportation  by  order  of  com- 
missioner of  persons  charged  with  being  Chinese  unlawfully  in  country; 
United  States  v.  Yamaska,  100  Fed.  406,  40  C.  C.  A.  454,  holding,  under 
26  Stat.,  c.  551,  §  11  (contract  labor  law).  Secretary  of  Treasury  may 
cause  arrest  and  deportation  of  alien  who  becomes  pauper  within  one 
year  after  arrival;  Chan  Gun  v.  United  States,  9  App.  D.  C.  298,  299, 
303,  holding  justice  of  Supreme  Court  of  District  of  Columbia  may 
grant  orders  for  deportation  of  aliens;  Lees  v.  United  States,  150  U.  S. 
480,  S>7  L.  Ed.  1151,  14  Sup.  Ct.  164,  act  prohibiting  importation  of 
aliens  under  contract  is  constitutional ;  Lem  Moon  Sing  v.  United  States, 
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158  U.  S.  544,  Se  L.  Ed.  1084,  16  Sup.  Ct.  969,  power  of  exclusion  is 
applicable  to  alien  who  ha«  temporarily  left  United  States;  Wong  Wiuj^ 
V.  United  States,  163  U.  S.  231,  41  L.  Bd.  141,  16  Sup.  Ct.  978,  reaffirm- 
ing ruling;  United  States  v.  Chum  Shang  Yuen,  57  Fed.  590,  and  United 
States  V.  Chew  Cheong,  61  Fed.  203,  both  reaj&rming  validity  of  act; 
In  re  Quan  Gin,  61  Fed.  397,  Chinese  member  of  firm  not  conducted  in 
his  name,  cannot  enter;  In  re  Saito,  62  Fed.  128,  Japanes^e  cannot  be 
naturalized. 

Distinguished  in  Bailey  v.  Alabama,  219  U.  S.  238,  &5  L.  Ed.  200, 
31  Sup.  Ct.  145,  holding  United  States  could  not  make  it  criminal  of- 
fense for  laborers  to  cease  working  after  having  received  money  on 
contract  of  employment;  Keller  v.  United  States,  213  U.  S.  144,  16 
AjiiL  Gas.  1066,  53  L.  Ed.  739,  29  Sup.  Ct.  470,  holding  Congress  has 
no  power  to  punish  one  harboring  a  prostitute;  Hodges  v.  United  States, 
203  U.  S.  19,  61  L.  Ed.  70,  27  Sup.  Ct.  6,  holding  United  States  cannot 
make  it  an  offense  for  people  to  induce  negroes  to  give  up  their  con- 
tracts of  employment;  United  States  v.  Louie  Lee,  184  Fed.  656,  holding 
United  States  has  burden  of  proving  defendant  is  Chinese;  United 
States  V.  Wong  Kim  Ark,  169  U.  S.  694,  699,  700,  702,  42  L.  Ed.  907, 
908,  909,  18  Sup.  Ct.  474,  476,  477  (see  dissenting  opinion  in  169  U.  S. 
726,  731,  42  L.  Ed.  918,  919,  18  Sup.  Ct.  486,  488),  child  born  in  United 
States  of  Chinese  parents,  permanently  domiciled,  is  a  citizen;  Unitecl 
States  V.  Wong  Dep  Ken,  57  Fed.  209,  211,  provision  for  imprisonment 
at  hard  labor,  pending  deportation,  is  invalid. 

"TraBflportaUon,'*  ''eiitradltloii'*  and  "deportation"  defined  and  dlBtin- 
gnished. 

Approved  in  Low  Foon  Yin  v.  United  States  etc.  Commr.,  145  Fed. 
794,  76  C.  C.  A.  355,  government  may  swear  as  witness  against  himself, 
Chinese  arrested  for  not  having  certificate  required  by  Exclusion  Act; 
In  re  Debs,  158  U.  S.  679,  S9  L.  Ed.  1101,  15  Sup.  Ct.  904,  government 
may  prevent  obstruction  of  mails  within  territory  of  a  State ;  Jacobus 
y.  United  States,  87  Fed.  107,  marshals  are  not  entitled  to  fees  for 
transporting  Chinese  to  frontier,  as  in  case  of  transporting  criminals. 

United  States  is  vssted  bj  Oonstltiitioii  with  entire  control  of  Intema- 
tiimal  relations. 

Approved  in  In  re  Young,  198  Fed.  716,  holding  son  of  German  father 
and  Japanese  mother  not  entitled  to  naturalization;  Frick  v.  Lewis, 
196  Fed.  697,  115  C.  C.  A.  493,  holding  time  spent  in  country  is  com- 
puted from  last  time  of  entry;  Gearlds  v.  Johnson,  183  Fed.  620,  holding 
Congress  can  prohibit  introduction   of  liquor  into   Indian   Territory; 
Bessho  v.  United  States,  178  Fed.  248, 101  C.  C.  A.  605,  holding  Japanese 
Js  not  entitled  to  naturalization ;  In  re  Halladjian,  174  Fed.  844,  holding 
those  of  Armenian  race  were  entitled  to  naturalization;  United  States 
T.  Ngnm  Lun  May,  153  Fed.  210,  holding  Congress  has  not  provided  for 
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jury  trial  in  deportation  proceedings;  Ex  parte  Ah  Cue,  101  Cal.  198, 
35  Pac.  567,  State  cannot  prohibit  entrance,  or  impose  terms  on 
residence,  of  Chinese  in  State. 

Political  department!  regulate  excloBion  or  expuliion  of  aliens;  Judiciary 
cannot  interfere.   .  * 

Approved  in  United  States  v.  Coe,  196  U,  S.  635,  49  L.  Ed.  629,  25 
Sup.  Ct.  794,  and  United  States  v.  Lee  Huen,  118  Fed.  455,  both  reaflfirm- 
ing  rule;  The  Japanese  Immigrant  Case,  189  U.  S.  97, 100,  47  L.  Ed.  724, 
725,  23  Sup.  Ct.  613,  614,  holding,  under  Immigration  Act  of  March  3, 
1891,  and  October  19, 1888,  pauper  aliens  entering  United  States  illegally 
may  be  deported  at  any  time  within  year  after  landing;  Li  Sing  v. 
United  States,  180  U.  S.  495,  45  L.  Ed.  638,  21  Sup.  Ct.  453,  upholding 
exclusion  of  Chinese  as  witnesses  in  deportation  proceedings  under  act 
of  November  3,  1893,  §  2 ;  United  States  v.  Que  Lim,  176  U.  S.  464, 
44  L.  Ed.  647,  20  Sup.  Ct.  417,  holding  wife  and  minor  children  of 
Chinese  merchant  who  is  domiciled  in  this  country  may,  under  act  of 
1884,  enter  without  certificate  mentioned  in  act;  Moy  Suey  v.  United 
States,  147  Fed.  698,  78  C.  C.  A.  85,  in  deportation  proceedings,  uncon- 
tradicted evidence  for  defendant  who  claimed  to  be  native  bom,  giving 
place  of  birth,  different  residences,  schools  attended  and  occupation 
and  place  of  business  of  father,  does  not  warrant  deportation  under  Act 
of  1892,  §  6 ;  United  States  v.  Yeung  Chu  Keng,  140  Fed.  750,  751,  where 
United  States  commissioner  has,  after  hearing,  ordered  dischai^  of 
Chinese  charged  with  being  unlawfully  in  country,  he  cannot  be  pro- 
ceeded against  on  complaint  in  District  Court  on  same  facts;  United 
States  V.  Hung  Chang,  134  Fed.  23,  67  C.  C.  A.  93,  in  proceedings  for 
deportation  of  Chinese,  answers  of  defendant  to  questions  put  by  arrest- 
ing officers  are  admissible,  and  government  may  examine*  him  as  wit- 
ness ;  In  re  Sing  Tuck,  126  Fed.  388,  392,  holding  Congress  may  commit 
question  of  citizenship  of  persons  desiring  to  enter  to  immigration 
officers  to  determine  facts  on  which  citizenship  depends;  United  States 
v.  Tuck  Lee,  120  Fed.  991,  holding  Chinese  laborer  who  departed  from 
port  other  than  one  prescribed  in  Exclusion  Act  of  1888,  and  without 
permission  of  collector  of  customs,  was  subject  to  deportation  on  enter- 
ing thereafter  at  nondesignated  port;  United  States  v.  Wong  Soo  Bow, 
112  Fed.  416,  holding  decision  of  customs  officers  denying  right  of 
Chinese  to  enter  is  conclusive  against  his  right  to  remain  when  sub- 
sequently arrested  for  deportation,  unless  reversed  on  appeal  to  Secre- 
tary of  Treasury;  United  States  v.  Wong  Chow,  108  Fed.  378,  47 
C.  C.  A.  406,  holding,  under  Exclusion  Act  of  1894,  where  immigration 
officer  makes  order  of  dex>ortation,  which  has  not  been  appealed  from 
cotirt  cannot  review  same  on  habeas  corpus;  Interstate  Commerce  Com- 
mission V.  Brimson,  154  U.  S.  488,  38  L.  Ed.  1061,  14  Sup.  Ct.  1137. 
provision  authorizing  courts  to  use  process  to  aid  Interstate  Commerce 
Commission  is  valid. 
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DiBtinguisbed  in  Hopkins  v.  Fachant,  130  Fed.  841,  842,  65  C.  G.  A. 
1,  Alien  Immigration  Act  (32  Stat.  1218)  does  not  authorize  Secretary 
of  Treasury  to  arbitrarily  deport  alien  who  has  entered  country,  with- 
out giving  him  opportunity  to  be  heard;  McCrea  v.  Roberts,  89  Md. 
253,  44  L.  B.  A.  488,  43  Atl.  42,  provision  that  judge  shall  determine 
application  for  liquor  licanse  is  valid. 

Statutes  when  clear  and  explicit  are  upheld,  although  repugnant  to 
treaties. 

Approved  in  Ex  parte  Webb,  225  U.  S.  683,  56  L.  Ed.  1256,  32  Sup. 
Ct.  769,  holding  Oklahoma  Enabling  Act  did  not  repeal  existing  regu- 
lations as  to  Indians;  Ah  How  v.  United  States,  193  U.  S.  76,  77,  48 
L.  Ed.  622,  623,  24  Sup.  Ct.  357,  Chinese  Registration  Act  of  1892, 
§§  3,  6,  imposing  burden  of  proof  on  defendant  and  requiring  Chinese 
laborers  to  obtain  certificate  to  be  deported,  were  not  repealed  by  32 
Stat.  176,  c.  641;  Ward  v.  Race  Horse,  163  U.  S.  511,  41  L.  Ed.  246, 
16  Sup.  Ct.  1078,  treaty  provision  giving  Bannocks  right  to  hunt  on 
public  lands  is  inapplicable  as  against  laws  passed  by  State  after  ad- 
mission; La  Abra  Silver  Min.  Co.  v.  United  States,  175  U.  S.  460, 
44  L.  Ed.  236,  20  Sup.  Ct.  181,  act  of  1892,  giving  Court  of  Claims 
jurisdiction  of  certain  claims  against  Mexico,  is  valid;  The  Ester,  190 
Fed.  221,  holding  consuls  of  respective  countries  have  jurisdiction  to 
hear  disputes  between  seamen  on  visiting  foreign  vessels;  Wadsworth 
V.  Boysen,  148  Fed.  774,  78  C.  C.  A.  437,  construing  33  Stat.  a016i  rati- 
fying agreement  with  Shoshone  Indians  ceding  lands  to  government  to 
be  disposed  of  by  government,  and  amending  agreement;  The  Kestor, 
110  Fed.  448,  holding  act  of  December  21,  1898,  §  24,  prohibiting  pre- 
payment of  seamen  applies  to  prepayment  on  American  soil  or  in 
American  waters  of  wages  of  British  subjects  shipping  on  British 
merchantmen  ^n  American  waters;  Tuttle  v.  Moore,  3  Ind.  Ter.  722, 
64  S.  W.  589,  and  Williams  v.  Johnson,  32  Okl.  256, 122  Pac.  488,  hold- 
ing Congress  may  by  statute  modify  treaty  with  Indians;  Ainsworth 
V.  Munoskong  Hunting  etc.  Club,  159  Mich.  69,  123  N.  W.  804,  dis- 
cussing Treaties  of  Paris,  1782  and  1783,  regarding  navigation  on  St. 
Mary's  River. 

Question  not  necessarily  Judicial  may  be  submitted  by  statute  to  execu- 
tive oiRcers. 

Approved  in  Pearson  v.  Williams,  202  U.  S.  285,  60  L.  Ed.  1031,  26 
Sup.  Ct.  608,  second  hearing  before  board  of  special  inquiry  as  result  of 
which  British  aliens  ordered  deported,  could  be  directed  by  Secretary 
of  Commerce  under  32  Stat.  1213,  within  three  years  after  entry,  though 
first  decision  was  in  favor  of  emigrants;  United  States  v.  Ju  Toy, 
198  U.  S.  263,  49  L.  Ed.  1044,  25  Sup.  Ct.  644,  upholding  under  28 
Stat.  390,  c.  301,  making  decision  of  Commerce  Department  on  right  of 
Chinese  to  enter,  is  conclusive  on  habeas  corpus,  though  citizenship  is 
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basis  of  claim  to  entry;  United  States  v.  American  Express  Co.,  177 
Fed.  738,  discussiuc^  appeal  from  duty  assessed  on  imported  wool;  Ex 
parte  Long  Lock,  173  Fed.  214,  215,  holding  decision  of  commission 
approved  by  department  binding  on  courts;  Ex  parte  Chow  Chok,  161 
Fed.  632,  holding  inspector  had  jurisdiction  to  exclude  Chinese  having 
unlawfully  entered  country;  United  States  v.  Seymour,  10  App.  D.  C. 
308,  holding  decisions  of  commissioner  of  patents  may  be  reviewed  by 
courts ;  Omelas  v.  Ruiz,  161  U.  S.  509,  40  L.  Ed.  789,  16  Sup.  Ct.  691, 
habeas  corpus  cannot  perform  functions  of  writ  of  error  in  extradition 
proceedings;  United  States  v.  Duell,  172  U.  S.  583,  43  L.  Ed.  562,  19 
Sup.  Ct.  288,  decision  of  commissioner  of  patents  is  judicial;  In  re 
Howard,  63  Fed.  266,  secretary's  decision  that  alien  is  of  excluded 
class  is  conclusive;  In  re  Chin  Yu6n  Sing,  65  Fed.  572,  only  questions 
decidable  on  habeas  corpus  are  whether  petitioner  is  an  alien,  and 
whether  collector  has  made  decision;  United  States  v.  Arteago,  68  Fed. 
885,  16  C.  C.  A.  58,  action  of  Secretary  of  Treasury  in  ordering  de- 
portation cannot  be  reviewed  on  habeas  corpus;  In  re  Lee  Tee  Sing, 
85  Fed.  637,  and  In  re  Leong  Youk  Tong,  90  Fed.  650,  courts  cannot 
review  on  habeas  corpus  secretary's  affirmance  of  collector's  exclu- 
sion; In  re  Way  Tai,  96  Fed.  486,  immigration  officer's  order  of  exclu- 
sion is  due  process. 

Besident  aliens  are  entitled  to  protection  of  ConsUtntlon  «id  laws,  bat 
may  be  removed. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  283,  45  L.  Ed.  1105,  21 
Sup.  Ct.  785,  upholding  Foraker  Act  imposing  duties  upon  imports  from 
Porto  Rico ;  In  re  Yew  Bing  Hi,  128  Fed.  320,  holding  Chinese  lawfully 
entering  as  merchant  and  who  has  lawfully  practiced  his  calling  for 
some  time  thereafter,  but  who  is  not  merchant  at  time  of  arrest,  can- 
not be  deported. 

Judge   of  Federal   court  is   sufficiently  described  by  designation  as 
"United  States  Judge.'* 

Approved  in  Tsoi  Yii  v.  United  States,  129  Fed.  587,  64  C.  C.  A. 
153,  under  Circuit  Court  of  Appeals  Act,  §  6,  appeal  lies  to  such  court 
from  District  Court  judgment  rendered  on  appeal  from  order  of  com- 
missioner deporting  Chinese  arrested  under  Exclusion  Act  1888,  §  13 ; 
Chow  Loy  V.  United  States,  112  Fed.  358,  359,  50  C.  C.  A.  279,  holdinp: 
right  of  appeal  given  by  Exclusion  Act  of  1888,  §  13,  providing  that 
any  Chinese  convicted  before  commissioner  may,  within  ten  days,  appeal 
to  judge  of  District  Court,  is  to  judge  as  special  tribunal  and  not  to 
District  Court;  In  re  Wong  Fock,  81  Fed.  561,  United  States  commis- 
sioner is  a  judge  within  Exclusion  Act. 

Federal  control  of  aliens  after  their  arrival.    Note,  16  Ann.  Oas^ 
1069. 
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Legialatnte  may  prescribe  what  evidence  shall  he  received,  and  effect 
thereof,  in  courts. 

Approved  in  Zakonaite  v.  Wolf,  226  U.  S.  275,  67  L.  Ed.  220,  33 
Sup.  Ct.  31,  holding  findings  of  Secretary  of  Labor  in  deportation  pro- 
ceedings are  not  subject  to  judicial  review;  Ah  How  v.  United  States, 
193  U.  S.  77,  48  L.  Ed.  628,  24  Sup.  Ct.  357,  no  formal  complaint  is 
required  in  Chinese  deportation  proceedings  under  act  of  1892,  as 
amended;  Adams  v.  New  York,  192  U.  S.  599,  48  L.  Ed.  581,  24  Sup. 
Ct.  376,  upholding  N.  Y.  Penal  Code,  §§  344a,  344b,  making  possession 
of  policy  slips  by  person  other  than  public  officer  presumption  of  pos- 
session knowingly  in  violation  of  law;  Li  Sing  v.  United  States,  180 
U.  S.  493,  494,  45  L.  Ed,  687,  21  Sup.  Ct.  452,  upholding  act  of  1892, 
§3,  casting  burden  on  Chinese  to  prove  right  to  remain  in  country; 
United  States  v.  Chin  Sing  Quong,  224  Fed.  758,  759,  holding  Chinese 
may  establish  his  right  to  remain  in  country  by  testimony  of  other 
Chinese;  Ex  parte  Hidekuni  Iwata,  219  Fed.  612,  holding  alien  might 
offer  evidence  in  his  defense  in  deportation  proceeding;  Ex  parte  Jim 
Hong,  211  Fed.  78,  127  C.  C.  A.  569,  holding  strictness  required  of 
criminal  pleading  is  not  essential  in  deportation  proceeding;  United 
States  V.  Lenore,  207  Fed.  869,  allowing  appeal  from  judgment  in  nat- 
uralization proceeding;  United  States  v.  Chin  Tong,  192  Fed.  488,  112 
C.  C.  A.  647,  holding  alien  cannot  be  arrested  before  issuance  of  war- 
rant; In  re  Jem  Yuen,  188  Fed.  353,  holding  no  formal  complaint  or 
proceedings  are  necessary  in  deportation  proceeding;  Chin  Wah  v. 
Colwell,  187  Fed.  594,  109  C.  C.  A.  422,  holding  statutory  provisions 
regarding  bail  do  not  apply  to  deportation  proceedings;  United  States 
V.  Luria,  184  Fed.  647,  upholding  presumption  of  fraud  when  natu- 
ralized citizen  acquires  new  domicile  within  five  years;  United  States 
V.  Jhu  Why,  175  Fed.  632,  refusing  to  deport  Chinaman  who  shows 
himself  to  be  lawfully  within  country;  United  States  v.  Tom  Wah,. 
160  Fed.  211,  holding  deportation  proceeding  is  civil,  and  alien  can 
be  compelled  to  give  evidence  against  himself;  Chow  Loy  v.  United 
States,  112  Fed.  355,  50  C.  C.  A.  279,  holding,  under  Exclusion  Act 
of  1888,  §  13,  providing  for  appeal  from  commissioner's  decision,  ap- 
peal may  be  taken  by  oral  notice  given  to  commissioner  within  ten 
days  and  entered  of  record ;  Fitzpatrick  v.  State,  169  Ala.  5,  53  South. 
1023,  upholding  rule  making  it  presumption  that  liquor  kept  in  place 
not  used  as  dwelling  was  kept  for  unlawful  sale;  West  v.  State,  168 
Ala.  3,  53  South.  278,  holding  act  or  declaration  of  conspirator  is  admis- 
sible against  co-conspirator;  Bailey  v.  State,  161  Ala.  79,  48  South. 
387,  upholding  law  which  makes  it  prima  facie  evidence  of  intent  to 
defraud  when  employee  refuses  to  return  money  received  from  em- 
ployer; State  V.  Thomas,  144  Ala.  81,  118  Am.  St  Rep.  17,  2  L.  R.  A. 
(N.  S.)  1011,  40  South.  272,  upholding  Crim.  Code,  §  4730,  making  re- 
fusal of  one  making  contract  for  service  for  money  previously  advanced 
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to  i)erfonn  service  or  refund  money  prima  facie  evidence  of  intent  to 
defraud  employer;  State  v.  Dunn,  13  Idaho,  15,  88  Pac.  236,  allowing 
oral  evidence  to  prove  ownership  of  livestock  brand;  Boise  Irr.  etc. 
Co.  v.  Stewart,  10  Idaho,  60.  77  Pac.  32,  upholding  Sess.  Laws  1903, 
p.  223,  §  37,  permitting  acceptance  of  statements,  plats  and  maps  there- 
in referred  to,  as  evidence  in  actions  to  establish  water  rights;  State  v. 
Griffin,  154  N.  C.  614,  70  S.  E.  293,  upholding  statute  that  required 
positive  evidence  that  party  fraudulently  obtained  money  with  no 
intention  of  performing  work;  United  States  v.  Williams,  83  Fed.  999, 
1000,  allegation  of  residence  in  United  States,  in  complaint  for  deporta- 
tion, cannot  take  place  of  evidence  required;  In  re  Li  Sing,  86  Fed. 
899,  upholding  same  rule  of  evidence;  In  re  Jew  Wong  Loy,  91  Fed. 
243,  Chinese  seeking  entry  to  United  States  must  prove  birth  therein 
to  satisfaction  of  referee;  State  v.  Hodgson,  66  Vt.  158,  28  Atl.  1096, 
upholding  Vermont  liquor  law;  Rauen  v.  Prudential  Ins.  Co.,  129  Iowa, 
731,  106  N.  W.  200,  arguendo. 

Competency  of  Chinaman  as  witness.    Note,  18  Ann.  Oba*  563. 

Validity  of  statutes  making  certain  facts  prima  facie  evidence. 
Note,  6  Ann.  Cas.  747. 

Power  to  enact  prima  facie  rule  of  evidence  for  criminal  cases. 
Note,  L.  R.  A.  1916C.  718.  720,  736. 

Deportation  is  not  panishment  nor  deprivation  of  life,  liberty  or  prop- 
erty or  constitutional  rights. 

Approved  in  Ah  Sou  v.  United  States,  200  U.  S.  611,  50  L.  Ed.  619, 
26  Sup.  Ct.  752,  following  rule;  Luria  v.  United  States,  231  U.  S.  26, 
58  L.  Ed.  107,  34  Sup.  Ct.  10,  allowing  cancellation  of  naturalization 
certificate  obtained  through  fraud;  United  States  v.  Williams,  194  U.  S. 
290,  291,  48  L.  Ed.  988,  984,  24  Sup.  Ct.  719,  upholding  Immigration 
Act  of  1903,  providing  for  exclusion  and  deportation  of  anarchists; 
Chin  Bak  Kan  v.  United  States,  186  U.  S.  199,  46  L.  Ed.  1125,  22  Sup. 
Ct.  894,  holding  lack  in  complaint  of  positive  averments  of  facts  and 
as  to  official  character  of  person  making  it  does  not  deprive  commis- 
sioner of  jurisdiction  in  Chinese  deportation  cases;  United  States  v. 
Chin  Dong  Ying,  229  Fed.  816,  holding  order  dismissing  appeal  from 
commissioner's  order  is  final  judgment;  Sire  v.  Berkshire,  185  Fed. 
969,  970,  holding  accused  is  not  entitled  to  consult  attorney  before 
being  examined  by  immigration  inspectors;  In  re  Chin  Wah,  182  Fed. 
257,  holding  Chinese  in  exclusion  proceedings  is  not  entitled  to  bail 
as  matter  of  right;  In  re  Lam  Jung  Sing,  150  Fed.  609,  defendant  in 
deportation  proceedings  may  take  and  use  depositions  de  bene  esse; 
Toy  Tong  v.  United  States,  146  Fed.  348,  76  C.  C.  A.  621,  proceedings 
for  deportation  of  Chinese  are  not  ''cause*'  within  Rev.  Stats.,  §  566, 
relating  to  trial  by  jury;  Low  Foon  Yin  v.  United  States  Immigration 
Commr.y  145  Fed.  795,  76  C.  C.  A.  355,  government  may  swear  as 
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witness  against   himself,   Chinese   arrested   for  not   having:  certificate 
required  by  Exclusion  Act;  United  States  v.  Hung  Chang,  134  Fed. 
24,  67  C.  C.  A.  93,  in  Chinese  deportation  proceedings,  answers  of 
defendant  to  questions  put  by  arresting  officers  are   admissible,  and 
government  may  examine  him  as  witness ;  United  States  v.  Hung  Chang, 
126  Fed.  404,  holding  proceeding  for  exclusion  of  alleged  Chinese  in  so 
far  as  trial  of  issue  as  to  whether  or  not  accused  is  Chinese  is  con- 
cerned, being  criminal  in  its  nature,  statements  made  by  him  to  officer 
while  in  jail  without  admonition  that  they  might  be  used  against  him 
are  inadmissible:  United  States  v.  Moy  You,  126  Fed.  226,  holding 
where,  in  Chinese  exclusion  proceedings,  only  evidence  of  citizenship 
was  unsatisfactory  and  defendant  refused  to  be  sworn  in  own  behalf, 
finding  against  right  to  remain  was  proper;  In  re  Ah  Tai,  125  Fed. 
796,  holding  district  judge  to  whom   appeal   is  taken   from  commis- 
sioner's order  deporting  Chinese  may  admit  Chinese  to  bail  pending 
appeal;  United  States  v.  Hills,  124  Fed.  833,  holding  deportation  decree 
entered  by  United  States  commissioner  is  sufficient  to  justify  grand 
JQiy  in  finding  indictment  for  willfully  bringing  deported  person   in 
country  in  violation  of  Exclusion  Act  of  1884;    Tsoi  Sim  v.  United 
States,  116  Fed.  924,  54  C.  C.  A.  154,  holding,  under  Exclusion  Act  of 
-Vovember  3,  1893,  Chinese  woman,  who  lawfully  entered  country  be- 
fore enactment  of  any  exclusion  laws,  but  who  failed  to  obtain  cer- 
tificate, cannot  be  deported  where  prior  to  her  arrest  she  was  married 
to  citizen;  United  States  v.  Wong  Lee  Foo,  13  Ariz.  253,  31  L.  R.  A. 
(W.  S.)  1088,  108  Pac.  489,  holding  granting  of  bail  is  within  discre- 
tion of  court ;  Wong  Wing  v.  United  States,  163  U.  S.  236,  41  L.  Ed. 
143,  16  Sup.  Ct.  980,  detention,  as  part  of  means  necessary  to  exclu- 
sion of    Chinese,  is  valid;    In  re  Lintner,  57  Fed.  587,  and  United 
States  V.  Chum  Shang  Yuen,  57  Fed.  59,  both  holding  judge  should 
order  Chinese  into  custody  for  deportation  unless  he  knows  funds  are 
not  available;  United  States  v.  Chew  Cheong,  61  Fed.  201,  act  of  1893 
extending  time   for  registration   is   not   ex   post   facto,   as    excepting 
Chinese  theretofore  convicted  of  felonies;  In  re  Tsu  Tse  Mee,  81  Fed. 
565,  entry  of  plea  of  not  guilty  does  not  entitle  Chinese  to  jury  trial 
in  deportation  proceedings. 

Dislingnished  in  dissenting  opinion  in  United  States  v.  Ju  Toy,  198 
U.  S.  269,  49  L.  Ed.  1046,  25  Sap.  Ct.  644,  majority  holding  under  28 
Stat.  390,  c.  301,  making  decision  of  Commerce  Department  on  right 
of  Chinese  to  enter  conclusive  on  habeas  corpus,  though  citizenship  is 
basis  of  claim  to  entry. 

Bight  to  relief  of  able-bodied  persons  and  their  families  oat  of 
the  poor  rates.    Note^  28  E.  E.  0.  50. 
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Miseellaneotis.  Cited  in  Yeung  How  ▼.  North,  223  U.  S.  705,  56 
L.  EcL  621,  32  Sup.  Ct.  517,  withont  opinion ;  Thatcher  v.  United  States, 
212  Fed.  804,  129  C.  C.  A.  255,  holding  order  disbarring  attorney  is 
reviewable  on  writ  of  error;  dissenting  opinion  in  United  States  v. 
Sing  Tuck,  194  U.  S.  178,  48  L.  Ed.  925,  24  Sap.  Ct.  621,  to  the  effect 
that  expulsion  is  punishment ; .  dissenting  opinion  in  Downes  v.  Bid- 
well,  182  U.  S.  289,  45  L.  Ed.  1107,  21  Sup.  Ct.  787,  majority  uphold- 
ing Foraker  Aet  imposing  duties  on  imports  from  Porto  Rioo. 


NOTES 

ONTHS 


UNITED  STATES  REPORTS. 


150  UNITED  STATES. 


160  V.  8.  1-15,  37  L.  Ed.  975,  14  Sup.  Ct.  11,  UKITED  STATES  ▼.  DENVER 
ETC.  BT.  00. 

BailToad's  right  under  special  act  liayliig  terminated,  it  may  take  bene- 
itt  of  act  of  1875. 

Approved  in'  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  502, 

41  Pac.  761,  railway  incorporated  under  special  act  may  take  advan- 

.tage  of  general  railway  law,  special  conditions  of  original  act  being 

^fulfilled;  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  502,  41  Bac. 

761,  upholding  defendant's  location  of  route  under  acts  of  1888,  1894. 

Act  of  1875,  allowing  railroad  to  take  timber,  allows  use  at  place  re- 
mote from  where  taken. 

Approved  in  United  States  v.  Denver  etc.  R.  R.  Co.,  150  U.  S.  16, 
37  L.  Ed.  980,  14  Sup.  Ct.  16,  following  rule ;  Denver  &  R.  G.  R.  R.  Co. 
V.  United  States,  124  Fed.  162,  59  C.  C.  A.  579,  holding  order  pro- 
hibiting railroad  from  cutting  timber  more  than  three  miles  from  line 
of  road  will  be  modified;  United  States  v.  St.  Anthony  R.  R.  Co.,  114 
Fed.  724,  62  C.  C.  A.  354,  holding  timber  cut  on  land  from  twenty  to 
twenty-five  miles  from  road  where  same  is  nearest  available  timber 
is  cut  from  adjacent  land  within  act  of  March  3,  1875. 

Distinguished  in  United  States  v.  St.  Anthony  R.  R.  Co.,  192  U.  S. 
531,  536,  540,  48  L.  Ed.  660,  562,  664,  24  Sup.  Ct.  334,  336,  338,  holding 
lands  twenty  miles  distant  from  railroad  right  of  way  are  not  adja- 
cent within  act  of  March  3,  1875,  for  cutting  timber  in  adjacent  lands ; 
Stone  V.  United  States,  64  Fed.  674,  12  C.  C.  A.  451,  excluding  timber 
Bfty  miles  from  road;  United  States  v.  Bachelder,  9  N.  M.  16,  48  Pac. 
311,   adjacent  lands  do  not  include  townships  adjoining  those  through 
which   railroad  passes. 

Right  to  cut  timber  on  public  land.    Note,  70  L.  R.  A.  883. 

(589) 
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Benefiti  of  act  of  1875,  allowing  taUnff  of  timber,  eztond  to  railroad  aa 
eompleted  atmctiire. 

Approved  in  United  States  Trust  Co.  t.  Atlantic  etc.  R.  R.  Co.,  8 
N.  M.  689,  47  Pac.  729,  grant  and  tak  exemption  of  defendant's  charter 
includes  all  necessary  structures. 

Power  to  construct  railroad  includes  necetMry  atmctiirea,  aa  station- 
liouaos,  tanks,  etc. 

Approved  in  Mattice  v.  Chicago  etc.  Ry.  Co.,  130  Iowa,  752,  107 
N.  W.  960,  land  adjacent  to  railroad  right  of  way  acquired,  to  protect 
it  from  snow,  part  of  railroad ;  Newport  News  Shipbuilding  etc.  Co.  v. 
Jones,  105  Va.  513,  6  L.  B.  A.  (N.  S.)  247,  54  S.  E.  317,  right  to  oyster- 
bed  subject  to  right  of  dock  and  shipbuilding  company  to  dredge  for 
shipyard. 

Public  grants  are  construed  strictly  against  grantees. 
Approved  in  dissenting  opinion  in  United  States  Trust  Co.  v.  Atlantic 
etc.  R.  R.  Co.,  8  N.  M.  695,  47  Pac.  731,  majority  holding  grant  and  tax 
exemption  of  defendant's  charter  includes  necessary  structures. 

Public  grants  will  not  be  construed  to  defeat  legislatiTe  intent. 
Approved  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S.  175, 
69  L.  Ed.  181,  35  Sup.  Ct.  62,  ordinance  of  New  Orleans  r^arding 
construction  of  belt  railroad  was  not  invalid  as  impairment  of  contract 
based  on  former  ordinance  as  such  contract  was  subject  to  suspensive 
condition ;  Russell  v.  Sebastian,  233  U.  S.  205,  Ann.  Caa.  19140,  1282,  58 
L.  Ed.  922,  35  Sup.  Ct.  517,  amendment  of  1911,  to  California  Constitution, 
art.  XI,  §  9,  and  municipal  ordinance  of  Los  Angeles  thereunder,  were  in- 
effectual to  deprive  corporation,  having  accepted  grant  to  lay  gas-pipes 
in  streets,  of  its  right  to  continue  to  lay  pipes;  United  States  v.  Van 
Horn,  197  Fed.  616,  under  provision  of  act  of  1890  reserving  right  of 
way,  on  lands  west  of  one-hundredth  meridian,  for  ditches  and  canals 
constructed  by  government,  entryman  took  lands  subject  to  right  of 
construction  of  irrigation  ditches  and  canals;  United  States  v.  Denver 
etc.  R.  Co.,  190  Fed.  849,  under  g^nt  to  railroad  right  to  cut  timber  for 
construction  purposes  from  public  lauds  adjacent  to  its  line,  lands  more 
than  three  miles  from  line  of  railroad  right  of  way,  measured  at  right 
angles  thereto,  are  not  adjacent;  United  States  v.  Denver  etc.  R.  Co., 
190  Fed.  856,  under  act  granting  railroad  right  to  take  timber  from 
adjacent  public  lands  for  construction  and  repair  of  railway  and  tele- 
graph lands,  railroad  authorized  to  construct  connecting  lines  could 
take  timber  from  lands  adjacent  to  one  line  for  construction  or  repair 
of  another  line;  Minidoka  etc.  R.  Co.  v.  Weymouth,  19  Idaho,  245,  113 
Pac.  458,  act  of  1890  reserving  to  government  easement  for  ditches  and 
canals  over  lands  west  of  one  hundredth  meridian,  thereafter  patented, 
does  not  apply  to  railroad  rights  of  way  acquired  under  act  of  1875; 
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State  v.  German  Mat.  Life  Ins.  Co.,  224  Mo.  94,  19  Ann.  Cas.  1210, 
123  S.  W.  21,  statute  providing  that  life  of  corporation  shall  be  twenty 
years  when  no  period  is  limited  by  charter  does  not  apply  to  life  insur- 
ance company  created  by  special  act  providing  that  company  shall  have 
perpetual  succession;  dissenting  opinion  in  Carolina  etc.  Ry.  Co.  v.  Mc- 
Cown,  84  S.  C.  337,  66  S.  E.  423,  majority  holding  statute  for  domestica- 
tion of  foreign  railroad  corporations  invalid  and  refusing  mandamus 
to  compel  Secretary  of  State  to  issue  charter  to  foreign  railroad;  dis- 
senting opinion  in  United  States  v.  Bachelder,  9  N.  M.  19,  48  Pac.  312, 
majority  denying  railroad's  right  to  take  timber  from  townships  ad- 
jacent to  those  crossed  by  it. 

Suxrounding  dzcnnutaacei  and  purpose  of  act  most  be  considered  in 
construing  It. 

Approved  in  United  States  v.  Choctaw  etc.  R.  R.  Co.,  3  Okl.  479,. 41 
Pac.  754,  following  rule;  Wisconsin  Cent.  R.  R.  Co.  v,  Forsythe,  159 
U.  S.  55,  40  L.  Ed.  74,  15  Sup.  Ct.  1023,  and  United  States  v.  Choctaw 
etc.  R.  R.  Co.,  3  Okl.  479,  41  Pac.  754,  both  reaffirming  rule ;  dissenting 
opinion  in  United  States  v.  Batchelder,  9  N.  M.  20,  48  Pac.  312,  majority 
denying  right  to  take  timber  from  townships  adjacent  to  those  crossed 
by  railroad. 

Public  grant  to  induce  undertaking  of  great  work  of  public  cbaracter 
sbonld  be  liberally  construed. 

Approved  in  Smith  v.  Northern  Pac.  Ry.  Co.,  50  Mont.  549,  148  Pac. 
394,  railroad  constructing  coal  dock  on  right  of  way  was  not  liable 
for  maintenance  of  nuisance  to  persons  securing  land  from  United 
States  after  grant  to  railroad ;  Imperial  Irr.  Co.  v.  Jayne,  104  Tex.  407, 
Ann.  Cas.  1914B,  322,  138  S.  W.  581,  act  of  1895  providing  for  use  of 
water,  construction  of  ditches  and  dams,  and  reclamation  of  arid  land, 
must  be  liberally  construed;  Moon  v.  Salt  Lake  Co.,  27  Utah,  444,  76 
Pac.  225,  grant  of  railroad  right  of  way  "to  Salt  Lake  City"  should  be 
construed  to  give  right  ovr-  public  lands  within  city;  United  States 
Trust  Co.  V.  Atlantic  etc.  R.  R.  Co.,  8  N.  M.  690,  47  Pac.  730,  grant  and 
tax  exemption  of  defendant's  charter  extends  to  necessary  structures. 

Meaning  of  term  ''adjacent."    Note,  Ann.  Gas.  191SB,  170. 

Miscellaneous.  Cited  in  United  States  v.  Price  Trading  Co.,  109  Fed. 
242,  243,  48  C.  C.  A.  331,  holding  railroad  given  ri^ht  to  cut  timber 
for  construction  of  main  line  may  use  any  of  such  timber  for  construc- 
tion of  branch  line. 

150  U.  8.  16-18,  S7  L.  Ed.  980,  14  8n».  Ot.  16,  UNITED  STATES  ▼.  DEN- 
VEB  ETC.  B.  B.  00. 

Not  cited 
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160  U.  8.  18-28,  87  I..  Ed.  981,  U  Sup.  Ot.  6,  WOOD  ▼.  BBJJ>T. 

CoDstltiitloiul  protection  of  contracts  does  not  compel  court  to  put 
same  construction  on  similar  soccessiTe  statutes. 

Approved  in  Dougherty  v.  Nevada  Bank,  160  U.  S.  171,  40  L.  Ed.  888, 
16  Sup.  Ct.  268,  following  rule;  Weston  v.  Ralston,  48  W.  Va.  190,  36 
S.  E.  466,  holding  purchaser  from  party  who  in  previous  suit  admitted 
by  plea  dedication  of  land  in  question  as  street  cannot  deny  dedication; 
Central  Land  Co.  v.  Laidley,  159  U.  S.  Ill,  40  L.  Ed.  94,  16  Sup.  Ct.  82, 
erroneous  judicial  decision  is  not  impairment  of  contract;  Bacon  v. 
Texas,  163  U.  S.  226,  41  L.  Ed.  189,  16  Sup.  Ct.  1030,  where  language 
of  Constitution  was  altered ;  Hanf ord  v.  Davies,  163  U.  S.  278,  41  L.  Ed. 
159,  16  Sup.  Ct.  1053,  such  prohibition  is  aimed  at  legislature,  not 
judiciary;  Adams  v.  Tazoo  etc.  R.  R.  Co.,  77  Miss.  278,  24  South.  217, 
nor  upon  different  railroad  charters ;  dissenting  opinion  in  Sunset  Tel.  & 
Tel.  Co.  V.  City  of  Pomona,  172  Fed.  840,  97  C.  C.  A.  261,  majority  hold- 
ing construction  of  lines  by  telephone  company  under  authority  of  statute 
is  acceptance  of  provisions  of  statute,  and  such  contract  is  protected  from 
impairment  by  Federal  Constitution;  dissenting  opinion  in  Hill  v. 
Atlantic  etc.  R.  Co.,  143  N.  C.  597,  9  L.  B.  A.  (N.  S.)  606,  56  S.  E.  874, 
majority  holding  act  of  1848  incorporating  North  Carolina  railroad 
authorizing  it  to  ''farm  out"  right  of  transportation,  authorized  com- 
pany to  execute  -valid  lease  of  property  and  franchises  to  another  rail- 
road. 

Wbetber  action  to  foreclose  street  lien  is  in  rem,  or  personam^  is  not 
Federal  question. 

Approved  in  Deck  v.  Whitman,  96  Fed.  889,  following  State  practice 
in  foreclosing  mortgage. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  541,  542. 

150  U.  S.  24-30,  37  I..  Ed.  983,  14  8up.  Ot.  1,  NEW  TOBS  ETC.  ZiAUD  CO. 
V.  VOTAW. 

Instruction  that  Jury  may  refer  to  such  boundaries  as  are  certain,  if 
in  doubt,  is  correct. 

Cited  in  New  York  etc.  Land  Co.  v.  Votaw  (Tex.  Civ.  App.),  62  S.  W. 
126,  128,  for  statement  of  facts. 

150  U..  S.  31-38,  37  L.  Ed.  986,  14  Sup.  Ot.  4,  ASFEN  BdN.  ETC.  00.  ▼. 
BILLINOS. 

Oircuit  Court  has  full  power  over  Judgments  and  orders  during  term  at 
which  rendered. 

Approved  in  Wells,  Fargo  &  Co.  Express  v.  W.  B.  Baker  Lumber  Co., 
107  Ark.  422,  424,  155  S.  W.  125,  holding  court  should  set  aside  default 
judgment  based  on  sheriff's  false  return  of  service  of  summons  on 
motion  during  term  to  set  it  aside  and  for  leave  to  defend. 
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Clzciiit  Ckmrt  of  Appeals'  itct  did  not  pKeterre  Sapreme  Court's  Jurisdic- 
tion of  unporf  ectad  HQMals. 

Approved  in  Mason  v.  Pewabic  Min.  Co.,  153  U.  S.  366,  38  L.  Ed.  747, 
14  Sup.  Ct.  849,  following  rule ;  Simpson  v.  First  Nat.  Bank,  129  Fed. 
260,  63  C.  C.  A.  371,  appeal  on  condition  that  bond  be  given  is  not  per- 
fected until  bond  is  given  and  accepted;  Ruley  v.  Foley,  64  W.  Va. 
495,  46  S.  E.  349,  arguendo. 

Time  limited  for  appeal  does  not  run  until  pending  motion  for  rebear- 
Ing  is  disposed  of. 

Approved  in  Bierce  v.  Waterhouse,  219  U.  S.  337,  66  L.  Ed,  248,  31 
Sup.  Ct.  241,  applying  rule  to  appeal  from  judgment  in  action  for 
breach  of  condition  of  return  bond  in  replevin  suit  in  court  of  Hawaii, 
and  holding  appeal  is  regulated  by  statutes  in  force  when  judgment 
becomes  final,  even  though  enacted  after  original  decision;  United 
States  V.  Midway  Northern  Oil  Co.,  232  Fed.  624,  applying  rule  in  suit 
to  enjoin  trespasses  upon  public  lands  for  purpose  of  extracting  oil; 
Omaha  Electric  Light  etc.  Co.  v.  Omaha,  216  Fed.  855,  133  C.  C.  A.  52, 
Circuit  Court  of  Appeals  retains  its  jurisdiction  by  order  staying  its 
mandate  pending  appeal  to  Supreme  Court,  and  upon  dismissal  of 
appeal  may  revise  or  change  its  decree  after  expiration  of  term  at  which 
it  was  entered ;  Gould  v.  United  States;  205  Fed.  885,  126  C.  C.  A.  1, 
denying  motion  to  dismiss  second  set  of  writs  of  error  filed  within 
time  limited  for  appeal  in  criminal  case;  Sanborn  v.  Bay,  194  Fed.  41, 
114  C.  C.  A.  57,  denying  motion  to  dismiss  writ  of  error  and  vacate 
supersedeas,  where  writ  of  error  was  sued  out  within  sixty  days  of 
motion  for  new  trial,  although  party  did  not  apply  for  stay  of  execution 
for  forty-two  days  within  which  to  file  motion  for  new  trial ;  Kentucky 
Coal  etc.  Co.  v.  Howes,  153  Fed.  163,  82  C.  C.  A.  337,  holding  extension 
of  time  for  filing  bill  of  exceptions  does  not  enlarge  time  limited  for 
bringing  writ  of  error,  and  dismissing  writ  of  error  not  brought  within 
six  months ;  In  re  McCall,  146  Fed.  899,  76  C.  C.  A.  430,  filing  petition 
for  rehearing  of  order  confirming  bankrupt's  composition  suspends 
order  until  disposition  of  motion;  Graham  v.  Swayne,  109  Fed.  367,  48 

C.  C.  A.  411,  holding  motion  for  opening  of  decree  must  be  filed  during 
term  in  which  decree  was  entered  and  brought  to  attention  of  court; 
Tullis  V.  Lake  Erie  &  W.  R.  R.  Co.,  105  Fed.  557,  44  C.  C.  A.  597,  hold- 
ing bill  of  exceptions  may  be  settled  at  same  or  subsequent  term  when 
motion  for  new  trial  is  overruled;  In  re  Worcester  County,  102  Fed. 
810,  42  C.  C.  A.  637,  holdingr»time  for  appeal  does  not  begin  to  run 
until  petition  for  rehearing  is  disposed  of;  St.  Clair  v.  Conlon,  12  App. 

D.  C.  163,  where  defendant  files  motion  to  vacate  judgment  and  for 
leave  to  amend  plea  and  affidavit,  twenty  days  for  appeal  runs  from 
date  of  overruling  of  motion ;  Lincoln  v.  First  Nat.  Bank,  64  Neb.  732, 
90  N.  W.  877,  holding  in  trial  at  law,  where  judgment  is  rendered  before 
presentation  of  motion  for  new  trial,  time  for  writ  of  error  runs  from 
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ruling  on  such  motion;  State  ex  rel.  Porter  v.  Ritchie,  32  Utah,  386,  91 
Pac.  26,  filing  of  motion  for  new  trial  in  Justice's  Court  suspends  judg- 
ment, and  appeal  cannot  be  taken  until  overruling  of  motion;  Cole  v. 
State,  73  W.  Va.  414,  Ann.  Gas.  1916D,  1256,  80  S.  E.  488,  where  motion 
is  made  at  term  to  set  aside  judgment,  jurisdiction  is  reserved  to  set 
same  aside  at  subsequent  term;  Northern  Pac.  R.  R.  Co.  v.  Holmes, 
155  U.  S.  138,  89  L.  Ed.  99,  15  Sup.  Ct.  29,  Kingman  v.  Western  Mfg. 
Co.,  170  U.  S.  678,  42  L.  Ed.  1194,  18  Sup.  Ct.  787,  Cutting  v.  Tavares 
etc.  R.  R.,  61  Fed.  155,  9  C.  C.  A.  401,  Florence  Cotton  etc.  Co.  v.  Field, 
104  Ala.  477,  16  South.  539,  and  Pearce  v.  Strickler,  9  N.  M.  48,  49  Pac. 
728,  all  reaflSrming  rule ;  Andrews  v.  Thum,  64  Fed.  153,  12  C.  C.  A.  77, 
where  petition  was  to  dissolve  interlocutory  injunction  made  final  be- 
fore petition  was  decided ;  Voorhees  v.  John  T.  Noye  Mfg.  Co.,  151  U.  S. 
137,  38  L.  Ed.  102,  14  Sup.  Ct.  295,  dismissing  appeal  from  decree 
which  did  not  become  final  until  after  act  of  1891,  giving  Circuit  Court 
of  Appeals  jurisdiction;  Beard's  Appeal,  64  Conn.  535,  30  Atl.  776, 
applying  rule  to  provision  for  appeal  from  grant  of  liquor  license. 

Distinguished  in  Klein  v.  Southern  Pac.  Co.,  140  Fed.  213,  214,  mere 
filing  of  motion  for  new  trial  at  rendition  of  judgment  does  not  carry 
matter  over  to  succeeding  term. 

Computation  of  time  for  appeal  or  writ  of  error  as  affected  by 
motion  for  new  trial  or  rehearing.    Note,  3  Ann,  Cas.  630. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review,    ^ote,  66  L.  R.  A.  863. 

Circuit  Court  cannot  refuse  to  execute  Circuit  Court  of  Appeals'  man- 
date for  want  of  Jurisdiction. 

Approved  in  Union  Trust  Co.  v.  Westhus,  228  U.  S.  521,  523,  524, 
57  L.  Ed.  948,  949,  950,  33  Sup.  Ct.  593,  refusing  to  review  judgment 
of  Circuit  Court  of  Appeals  in  case  not  reviewable  on  original  plead- 
ings, but  where  complaint  was  amended  by  allegation  denying  due 
process  of  law  after  case  was  reversed  by  Circuit  Court  of  Appeals  and 
remanded  to  Circuit  Court;  Metropolitan  Water  Co.  v.  Kaw  Valley 
Drainage  Dist.,  223  U.  S.  522,  56  L.  Ed.  585,  32  Sup.  Ct.  246,  judgment 
of  Circuit  Court  of  Appeals  that  case  was  not  removable  and  mandate 
directing  reversal  of  injunction  was  final  where  there  was  no  certifica- 
tion of  jurisdiction  or  writ  of  certiorari  to  this  court;  Brown  v.  Alton 
Water  Co.,  222  U.  S.  332,  66  L.  Ed.  224,  32  Sup.  Ct.  156,  where  Circuit 
Court  of  Appeals  reverses  Circuit  Cou:ii^'s  dismissal  of  case  for  want 
of  jurisdiction  and  remands  case,  direct  appeal  will  not  lie  to  Supreme 
Court  from  Circuit  Court;  In  re  Hudson  River  Electric  Co.,  184  Fed. 
970,  where  order  dismissing  involuntary  petition  of  bankruptcy  is 
affirmed  by  Circuit  Court  of  Appeals,  District  Court,  on  remand,  could 
not  modify  order  to  effect  that  it  should  not  prejudice  rights  of  peti- 
tioners to  apply  to  Supreme  Court  for  writ  of  certiorari  to  review 
order. 
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^HMal  doM  not  lie  tram  d«eree  in  ftccMrd  with -mandate. 

^^roved  in  Shapiro  v.  United  States,  236  U.  S.  415,  69  L.  Bd.  298, 

.   Sup.  Ct.  122,  refusing  to  reverse  upon  writ  of  error  decree  entered 

i^coordanee  with  mandate  of  Circuit  Court  of  Appeals  requiring  Dis- 

^^  Court  to  reject  plea  of  nolo  contendere  on  only  counts  on  which 

^^"Snuttent  Btoed  asd  to  proceed  with  case ;  Champion  v.  Rice,  13  N.  M. 

,^'  82  Pac.  360,  ^emissing  appeal  from  order  of  District  Court  dis- 

^^sing  amended  petition  of  intervention  in  accordance  with  mandate 

^^ Supreme  Court;  Bissell  Carpet  Sweeper  Co.  v.  Goshen  Sweeper  Co., 

-^-^ed.  662,  19  C.  C.  A.  26,  applying  rule  in  Circuit  Court  of  Appeals; 

^mil  V.  National  Bank,  78  Fed.  208,  24  C.  C.  A.  63,  Kimpton  v.  Jubilee 

^7^^-    C€>.,  22  Mont.  110,  56  Pac.  919,  Krantz  v.  Rio  Grande  Ry.  Co.,  13 

^  ^^^,    S,   82  L.  R.  A.  829,  43  Pac.  624,  and  Patten  Paper  Co.  v.  Green 

*^     «*<5.  Canal  Co.,  93  Wis.  290,  66  N.  W.  602,  all  dismissing  such 

^uished  in  Great  Northern  Ry.  Co.  v.  Western  Union  Tel.  Co., 

.  323,  98  C.  C.  A.  193,  denying  motion  to  dismiss  appeal  in  suit 

^3ad  to  determine  ownership  of  telegraph  line  built  on  its  right 

%y  telegraph  company  under  contract  which  had  expired,  where 

LI  of  tel^raph  company  for  service,  in  excess  of  free  service 

ntract  was  not  determined  on  first  appeal. 

<lnsiveness   of  prior  decisions   on   subsequent   appeals.    Note, 
L.  R.  A.  881. 

-iorari  lies  from  Sapreme  Court  to  Circuit  Court  of  Appeals,  wliere 
or  Judgment  is  void. 

ved  in  White  v.  Bruce,  109  Fed.  364,  48  C.  C.  A.  400,  holding 

<^ourt  of  Appeals  cannot  entertain  appeal  from  decree  of  Cir- 

rt  entered  according  to  mandate  of  Court  of  Appeals;  Taylor 

ado  Iron  Works,  33  Colo.  187,  80  Pac.  131,  when  Court  of 

directed  what  judg^nent  should  be  entered  by  District  Court, 

^^gment  really  that  of  Court  of  Appeals,  and  no  more  reviewable 

^ter. 

»Tome  Court  will  notice,  sua  sponte,  fact  that  certiorari  waa  applied 
denied. 

^ved  in  Cushman  Paper-Box  Mach.  Co.  v.  Goddard,  95  Fed.  666, 
^1    A>-^       ^*'  ^'  221,  referring  to  records  to  ascertain  state  of  art  in  patent 
'.^y^   ^^^ment  suit;  Bresnahan  v.  Tripp  Giant  Leveller  Co.,  72  Fed.  922, 
^9        *        ^'  A.  237,  arguendo. 


!i«llaneous.    Cited  in  First  Nat.  Bank  v.  Eberhart,  239  U.  S.  626, 

^  "^     Bd.  474,  36  Sup.  Ct.  162,  Roney  v.  Van  Ness,  231  U.  S.  737, 

A  ^-    Id.  460,  34  Sup.  Ct.  316,  and  Harrington  v.  Atlantic  etc.  Tele- 

^^Vv  Co.,  229  U.  S.  607,  57  L.  Bd.  1849,  33  Sup.  Ct.  775,  all  dismissing 

^^  "^ant  of  jurisdiction. 
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160  U.  8.  38-^7,  37  Ik  Bd.  989,  U  Sup.  0%.  28,  OOBBIN  OABINET-LCXS 
GO.  y.  BAOIC  LOOK  00. 

Broad  ciainw  abandoned  In  ordor  to  procnre  iiatent  cannot  be  Insisted 
on  as  wltUn  patent. 

Approved  in  Computing  Scale  Co.  v.  Antomatie  Scale  Co.,  204  U.  S. 
617,  51  L.  Ed.  650,  27  Sup.  Ct.  307,  Hayden  fWktent  for  improvement 
in  computing  scales  is  limited  to  narrow  range  of  equivalents  and  is  not 
Jinf ringed ;  Robert  v.  Krementz,  232  Fed.  883,  Dodge  reissue  patent  for 
matchbox  broadening  claims  of  original  patent  is  void ;  Asbestos  Shingle 
etc.  Co.  V.  H.  W.  Johns-Manville  Co.,  189  Fed.  609,  Hatschek  reissue 
patent  for  process  for  making  artificial  stone  plates  and  product  of 
such  process  is  void  for  rejection  of  claim  in  original  patent  with 
patentee's  assent;  Cotto-Waxo  Chemical  Co.  v.  Perolin  Co.,  185  Fed. 
269,  107  C.  C.  A.  373,  Singer  patent  for  process  for  making  dust- 
absorbing  substance  and  products  of  process  is  void  for  lack  6f  inven- 
tion in  view  of  prior  art;  Boss  Mfg.  Co.  v.  Thomas,  182  Fed.  813,  105 
C.  C.  A.  243,  Walter  patent  for  com-husker  is  void  for  lack  of  invention 
and  for  anticipation;  Twentieth  Century  Heating  etc.  Co.  v.  Taplin. 
Rice-Clerkin  Co.,  181  Fed.  101,  104  C.  C.  A.  156,  Maag  patent  for 
furnace  grate,  in  view  of  proceedings  in  patent  office,  is  not  infringed; 
Automatic  Switch  Co.  v.  Monitor  Mfg.  Co.,  180  Fed.  989,  Whittington 
patent  for  improvements  in  electric  switches  as  limited  by  proceedings 
in  patent  office  is  not  infringed;  Williams  Patent  Crusher  etc.  Co.  v. 
Pennsylvania  Crusher  Co.,  176  Fed.  578,  Williams  patent  for  dumping- 
cage  for  crushers  and  pulverizers,  as  limited  by  prior  art  and  proceed- 
ings in  patent  office,  is  not  infringed;  St.  Louis  Street  Flushing  Mach. 
Co.  V.  American  Street  Flushing  Mach.  Co.,  156  Fed.  581,  84  C.  C.  A. 
340,  construing  Ottofy  patent  for  street-flushing  cart  as  limited  to 
means  for  producing  flat  stream  nearly  parallel  to  street,  and  holding 
it  infringed;  Hey  wood  Bros.  etc.  Co.  v.  Syracuse  R.  T.  Ry.  Co.,  152 
Fed.  462,  Aze  and  Gilflllan  patent  for  car  seat  having  reversible  back 
is  valid,  and  is  entitled  to  broad  range  of  equivalents;  Rembert  etc. 
Compress  Co.  v.  American  Cotton  Co.,  129  Fed.  369,  64  C.  C.  A.  25, 
restricting  patent  on  baling  cotton  by  compressing  it  in  layers  to 
method  by  which  loss  of  elasticity  consequent  upon  pressure  is  utilized; 
Dunham  v.  Dennison  Mfg.  Co.,  154  U.  S.  Ill,  88  L.  Ed.  9?7.  14  Sup  Ct. 
989,  annulling  reissue  of  Dunham  patent  for  combined -tag  and  envelope; 
Olmstead  v.  Andrews,  77  Fed.  839,  23  C.  C.  A.  488,  excluding  from 
patent  device  included  in  rejected  claim. 

Distinguished  in  Reece  Button  Hole  Mfg.  Co.  v.  Globe  Button  Hole 
Mfg.  Co.,  61  Fed.  969,  10  C.  C.  A.  194,  where  amendment  is  incidental 
and  not  based  on  issue  of  novelty  or  invention;  Hillbom  v.  Hale  etc. 
Mfg.  Co.,  69  Fed.  960,  16  C.  C.  A.  569,  where  alteration  in  cjaims  con- 
sisted merely  in  changing  phraseology;  dissenting  opinion  in  Westing- 
house  V.  Boyden  Power-Brake  Co.,  170  U.  S.  582,  42  L.  Ed.  1152,  18 
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Sop.  Ct.  728,  majority  holding  Boyden  fluid  pressiire  does  not  infringe 
Westingfaouse  patent. 

Right  to  make  impracticable  specification  good  by  amendment  or 
disclaimer.    Note,  20  E.  B.  0.  794. 

Original  patent  cannot  be  departed  ftom  in  relaane. 
Approved  in  Morse  Chain  Co:  ▼.  Link  Belt  Co.,  182  Fed.  826,  Morse 
reissne  patent  for  chain-driving  gear  for  transmission  of  power  is  void 
as  not  being  for  same  invention  as  original  patent. 

BelMoe  cannot  expand  original  claim  by  ellmlwating  elements. 
Approved  in  Com  Products  Refining  Co.  v.  Douglas  &  Co.,  207  Fed. 
678,  construing  Moffat  patent  for  process  of  forming  starch  into  coherent 
masses  and  holding  it  not  infringed  by  Gudeman  patent;  Hestonville 
etc.  Ry.  Co.  v.  McDuffee,  185  Fed.  803,  109  C.  C.  A.  606,  Schlesing^r 
patent  for  electric  railway  is  void  for  broadening  of  claims  by  additions 
and  omissions  in  amended  application;  Toledo  Computing  Scale  Co.  v. 
Moneyweight  Scale  Co.,  178  Fed.  558,  562,  De  Vilbiss  patent  for  com- 
puting scale  is  not  invalid  because  claims  are  broader  than  those  of 
original  patent,  and  is  infringed;  Chicago  Ry.  etc.  Co.  v.  Perry  Side 
Bearing  Co.,  170  Fed.  973,  Wands  reissue  patent  for  side-bearing  for 
railroad  cars  is  void  on  ground  that  claims  are  broader  than  those  of 
original  patent;  Nelson  v.  Felsing,  32  App.  D.  C.  426,  holding  in  inter- 
ference proceedings  that  Felsing  reissue  patent  for  improvements  in 
pneumatic  strawstackers  is  void  for  broadening  of  claims. 

Beissne  is  allowable  only  in  case  of  accident,  inadvertence  or  mistake. 
Approved  in  Mast  v.  Iowa  Windmill  etc.  Co.,  68  Fed.  222,  following 
role;  Grand  Rapids  Show  Case  Co.  v.  Baker,  216  Fed.  350,  351,  132 
C.  C.  A.  485,  construing  Kennedy  reissue  patent  for  wardrobe  as  limited 
to  specific  structure  of  original  patent,  and  holding  it  not  infringed; 
Moneyweight  Scale  Co.  v.  Toledo  Computing  Scale  Co.,  187  Fed.  830, 
109  C.  C.  A.  586,  De  Vilbiss  patent  for  computing  scale  is  not  invalid 
as  departing  from  original  invention,  where  failure  to  submit  adequate 
claims  in  original  application  was  due  to  inadvertence  of  solicitors. 

Seissue  cannot  embrace  claims  rejected  in  original. 
Approved  in  In  re  Lacroix,  30  App.  D.  C.  306,  following  rule. 

Patent  Ko.  SIMH*  f^  improvements  in  cabinet  locks,  is  void  for  want 
of  Inventioii. 

Cited  in  Eagle  Lock  Co.  v.  Corbin  Cabinet-Lock  Co.,  64  Fed.  792,  12 
C.  C.  A.  418,  for  history  of  patent  involved. 

150  U.  8.  47-04,  37  L.  Ed.  992,  14  Sap.  Ot.  32,  GORDON  v.  WABDEB. 

Court  will  not  regard  wliole  apparatus  where  complainant  alleges  in- 
fringement of  but  one  claim. 
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Approved  in  Reeee  Button  Hole  Mfg.  Co.  v.  Globe  Button  Hole  Mfg. 
Co.,  61  Fed.  963,  10  C.  C.  A.  194,  arguendo. 

Patent  for  one  of  series  of  improyements  must  be  restricted  to  particu- 
lar devices  described. 

Approved  in  Ventilated  Cushion  etc.  Co.  v.  D'Arcy,  232  Fed.  474, 
Stotts  patent  for  spring  cushion  for  automobiles  as  limited  by  prior 
art  and  proceedings  in  patent  office  to  specific  structure  described  is 
not  infringed;  Merrell-Soule  Co.  v.  Powdered  Milk  Co.,  215  Fed.  925, 
Stauf  patent  for  process  of  desiccating  blood,  milk  and  the  like,  a$ 
applied  to  conversion  of  milk  into  dry  powder,  discloses  invention  and 
is  infringed;  Electric  Gas  Lighting  Co.  v.  Fuller,  59  Fed.  1004,  1005, 
8  C.  C.  A.  442,  restricting  Tirrell  patent  to  mere  mechanical  details; 
Simons  Rolling  Mach.  Co.  v.  Hathom  Mfg.  Co.,  90  Fed.  205,  patentee's 
protection  does  not  extend  to  anticipatory  suggestions. 

Miscellaneous.  Cited  in  Knapp  v.  Morss,  150  U.  S.  228,  87  L.  Ed. 
1062,  14  Sup.  Ct.  84,  Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  203,  38  L.  Bd. 
129,  14  Sup.  Ct.  317,  and  American  Tobacco  Co.  v.  Streat,  83  Fed.  706, 
28  C.  C.  A.  18,  all  holding  that  which  infringes  if  prior,  anticipates  if 
later;  dissenting  opinion  in  Gamewell  Fire  Alarm  Tel.  Co.  v.  Municipal 
Signal  Co.,  61  Fed.  952,  10  C.  C.  A.  184,  majority  upholding  Noyes 
patent  for  municipal  signaling  apparatus. 

150  U.  8.  54-67,  37  L.  Bd,  995,  U  Sup.  Ct.  17,  X7NITED  STATES  v.  BAIBD. 
Not  cited. 

160  U.  8.  67-02, 37  L.  Ed.  096,  U  Sup.  Ot  32,  MOORE  y.  T7NITED  STATES. 

Admission  of  testimony  throwing  light  on  particular  fact  or  explaining 
conduct  Is  discretionary. 

Approved  in  Louie  v.  United  States,  218  Fed.  42, 143  C.  C.  A.  58,  sus- 
taining court's  rulings  as  to  admission  of  circumstantial  evidence  and 
affirming  conviction  of  conspiracy  to  import  opium;  Keliher  v.  United 
States,  193  Fed.  22, 114  C.  C.  A.  128,  holding,  in  prosecution  of  national 
bank  clerk  for  misapplication  of  funds  of  bank  that  credibility  of  wit- 
ness cannot  be  attacked  by  independent  proof  of  his  connection  with 
alleged  fake  gambling  resort;  Hedderly  v.  United  States,  193  Fed.  571, 
114  C.  C.  A.  227,  holding  determination  of  weight  of  evidence  is  for 
jury  and  not  reviewable  on  error,  and  affirming  conviction  of  conspiracy 
to  defraud  government  of  public  lands;  United  States  Smelting^  Co.  v. 
Parry,  166  Fed.  411,  92  C.  C.  A.  159,  in  action  for  personal  injuries, 
admission  of  opinion  of  practical  brickmason  as  to  safety  of  scaffold-  was 
not  error;  Exchange  Bank  v.  Moss,  149  Fed.  344,  79  C.  C.  A.  278,  in 
action  for  money  obtained  by  fraudulent  conspiracy,  evidence  of  acts 
and  admissions  by  cashier  of  defendant  bank  in  cases  of  persons 
similarly  defrauded,  both  before  and  after,  admissible;  Partridge  v. 
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United  States,  39  App.  D.  C.  677,  admission  in  evidence  of  letters  of 
accused  to  person  other  than  proseeuting  witness  in  action  for  false 
pretenses  was  within  discfretion  of  trial  court;  McUin  v.  United  States, 
17  App.  D.  C.  330,  in  homicide  case,  where  accused  was  rejected  and 
deceased  favored  suitor  of  woman,  evidence  of  accused's  threats  to  kill 
woman  if  she  received  attentions  of  still  another  suitor  was  admissible ; 
Thiede  v.  Utah,  169  U.  S.  518,  40  L.  Ed.  242,  16  Sup.  Ct.  66,  sustaining 
admission  of  circumstantial  evidence  of  bad  feeling  between  defendant 
and  deceased;  Clune  v.  United  States,  169  U.  S.  693,  40  L.  Ed.  270,  16 
Sup.  Ct.  126,  sustaining  admission  of  telegrams  to  show  conspiracy  to 
stop  mail  trains;  Goldsby  v.  United  States,  160  U.  S.  77,  40  L.  Ed.  346, 
16  Sup.  Ct.  219,  admitting  evidence  that  defendant  carried  nippers,  to 
rebut  evidence  of  wire  fence  obstruction;  Spurr  v.  United  States,  87 
Fed.  711,  31  C.  C.  A.  202,  period  within  which  collateral  matters,  show- 
ing motive,  must  have  occurred,  is  within  court's  discretion ;  People  v. 
Ebanks,  117  CaL  664,^  40  L.  B.  A.  278,  49  Pac.  1063,  where  proof  of 
collateral  crime  tends  to  prove  crime  charged. 

Distinguished  in  Burge  v.  United  States,  26  App.  D.  C.  641,  reversing 
conviction  for  murder  of  wife  where  trial  court  admitted  evidence  of 
shooting  his  wife's  mother  with  intent  to  kill  half  hour  later,  in  absence 
of  evidenee  showing  connection  between  two  crimes. 

Objecttons  to  circumstantial  evidence  for  Irrelevancy  are  not  favored. 
Approved  in  Moffatt  v.  United  States,  232  Fed.  634,  in  pr^ecution 
for  using  mails  to  defraud,  other  acts  of  kindred  character,  not  too 
remote  in  time,  are  admissible. 

Considerable  latttade  Is  allowed  on  question  of  motive. 
Approved  in  Breese  v.  United  States,  203  Fed.  829,  122  C.  C.  A.  142, 
in  prosecution  for  conspiracy  to  embezzle  funds  of  national  bank,  evi- 
dence that  defendant,  as  treasurer  of  church,  procured  two  notes  of 
series  representing  loan  secured  by  trust  deed,  not  in  fact  made,  and 
used  them  as  collateral  for  discount  for  benefit  of  bank,  was  admissible ; 
Colt  V.  United  States,  190  Fed.  307,  111  C.  C.  A.  205,  in  prosecution  for 
using  mails  to  defraud,  evidence  of  defendant's  connection  with  similar 
transaction  was  admissible;  Prettyman  v.  United  States,  180  Fed.  36, 
103  C.  C.  A.  384,  in  prosecution  of  national  bank  officers  for  aiding 
in  misapplication  of  bank's  funds,  it  was  not  proper  to  admit  evidence 
of  mortgage  given  by  woolen  company  to  bank  to  secure  individual 
obligations  to  bank  and  not  as  indorser  of  hosiery  company ;  Van  Gesner 
V.  United  States,  153  Fed.  56,  82  C.  C.  A.  180,  in  prosecution  for  con- 
spiracy to  defraud  government  of  public  lands  by  false  entries  under 
Timber  and  Stone  Act,  evidence  that  defendants  had  induced  others  to 
file  on  lands  in  same  vicinity  which  were  subsequently  conveyed  to 
defendants  was  properly  admitted;  Chitwood  v.  United  States,  163  Fed. 
553,  11  Ann.  Oas.  814,  82  C.  C.  A.  606,  on  trial  of  postoffice  cleric  for 
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embeszHng  letters,  goyemment  was  entitled'  to  proye  statement  of  clerk 
that  he  had  destroyed  election  circnlars,  as  evidence  tending  to  show 
commission  of  similar  offense ;  Thompson  v.  UAited  States,  144  Fed.  18, 
7  Ann.  Gas.  62,  75  C.  C.  A.  172,  evidence  that  person  accused  of  coonter- 
feiting  said  he  was  liable  to  arrest  for  abortion  and  wished  the  notes 
for  bail  admissible  as  to  motive;  State  v.  Coleman,  17  S.  D.  611,  98 
N.  W.  179,  on  trial  for  murder,  applications  for  insurance  on  deceased's 
life,  notes  for  premiums  and*  will  in  favor  of  defendant  admissible  to 
show  motive  in  connection  with  evidence  that  defendant  forged  them; 
Ryan  v.  United  States,  26  App.  D.  C.  83,  in  prosecution  for  larceny, 
admission  of  evidence  of  independent  offense  tending  to  show  depraved 
character  of  accused  is  not  reversible  error ;  Territory  v.  West,  14  N.  M. 
558,  99  Pac.  347,  on  trial  for  larceny  of  horse,  evidence  of  actions  of 
parties  in  stealing  and  selling  horses  at  different  times  was  competent 
to  show  intent;  State  v.  Knotts,  168  N.  C.  189,  83  S.  E.  980,  in  prosecu- 
tion for  assault  with  intent  to  kill  two  policemen,  evidence  that  defend- 
ants held  up  two  men  shortly  before  is  admissible  to  show  motive; 
Battles  V.  State,  63  Tex.  Cr.  159,  140  S.  W.  789,  in  prosecution  for  rape 
on  female  under  age  of  consent,  evidence  of  sexual  intercourse  between 
parties  prior  to  date  of  that  with  which  defendant  was  charged  was 
admissible;  People  v.  Wilson,  117  Cal.  691,  49  Pac.  1056,  admitting  evi- 
dence of  prior  shooting  to  show  motive  of  attack  on  police  officer ;  State 
V.  Kent,  5  N.  D.  549,  86  L.  R.  A.  680,  67  N.  W.  1061,  admitting  evidence 
of  collateral  crime  to  prove  motive  for  crime  charged. 

Evidence  otherwise  competent  wlU  not  be  excluded  because  tending  to 
show  guilt  in  anotlier  case. 

Approved  in  Goldsby  v.  United  States,  160  U.  S.  73,  40  L.  Ed.  846^ 
16  Sup.  Ct.  218,  following  rule ;  Lueders  v.  United  States,  210  Fed.  423, 
127  C.  C.  A.  151,  holding  in  action  against  bankrupt  for  concealing 
property  from  trustee,  evidence  relevant  to  offense  charged  is  not  in- 
admissible because  it  tends  to  prove  commission  of  another  offense; 
Wolfson  V.  United  States,  101  Fed.  434,  41  C.  C.  A.  422,  holding  admis- 
sible evidence,  in  prosecution  for  wrongfully  extracting  money  from 
national  bank,  that  person  charged  had  long  overdrawn  account,  though 
indicating  another  offense;  dissenting  opinion  in  Sorenson  v.  United 
States,  168  Fed.  805,  806,  94  C.  C.  A.  181,  majority  reversing  conviction 
for  burglary  for  admission  of  irrelevant  evidence. 

Distinguished  in  dissenting  opinion  in  Wolfson  v.  United  States,  102 
Fed.  141,  142,  41  C.  C.  A.  422,  majority  holding  admissible,  in  prosecu- 
tion for  wrongfully  extracting  funds  from  national  bank,  evidence  show- 
ing that  codefendant  had  long  overdrawn  account. 

When  evidence  of  other  crimes  is  admissible  in  criminal  prosecu- 
tions.   Note,  105  Am.  St.  Rep.  987. 

Evidence  of  other  crimes  in  criminal  cases.    NotC;  62  L.  R.  A.  210. 
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SK^ptton  to  denial  of  motion  1>oeaiiM  Toidict  not  sapportod  \>y  re- 
quired oTldimce  is  QntenftNe. 

Approved  in  Lneders  v.  United  States,  210  Fed.  421,  127  C.  C.  A.  151. 
denial  of  motion  to  set  aside  conviction  for  concealing  property  from 
tmstee  in  bankruptcy  cannot  be  reviewed  on  error;  Hanaway  v.  Guar- 
antee etc.  Invest.  Co.,  143  Fed.  962,  75  C.  C.  A.  148,  application  for 
new  trial  based  on  matters  aliunde  the  record;  Chadwick  v.  United 
States,  141  Fed.  245,  72  C.  C.  A.  343,  motion  to  quash  indictment  ad- 
dressed to  judge's  discretion,  and  ruling  in  general  not  reviewable; 
Kellogg  V.  United  States,  103  Fed.  201,  43  C.  C.  A.  179,  holding  appellate 
coart  will  not  reverse  verdict  of  jury  on  question  of  insanity  where  evi- 
dence conflicting;  Waterhouse  v.  Rock  Island  etc.  Min.  Co.,  97  Fed.  477, 
38  C.  C.  A.  281,  holding  overruling  motion  for  new  trial  is  not  assignable 
as  eijor  under  Federal  practice;  Wheeler  v.  United  States,  169  U.  S. 
524,  40  L.  Ed.  245, 16  Sup.  Ct.  93,  and  Clune  v.  United  States,  159  U.  S. 
591,  40  L.  Ed.  270,  16  Sup.  Ct.  125,  both  reaffirming  rule;  Humes  v. 
United  States,  170  U.  S.  213,  42  L.  Ed.  1012, 18  Sup.  Ct.  603,  where  there 
was  some  evidence  in  support  of  verdict ;  Postal  Tel.  Cable  Co.  v.  Zopfi, 
73  Fed.  610,  19  C.  C.  A.  605,  granting  of  new  trial  is  discretionary; 
Henderson  v.  State,  123  Ga.  750,  51  S.  E.  769,  arguendo. 

Miscellaneons.  Cited  in  State  ▼.  ODonnell,  36  Or.  226,  61  Pac.  893, 
holding  erroneoos  admission  of  evidence  of  larceny  of  calf  other  than 
that  described  in  indictment  where  crime  took  place  at  different  time 
and  place. 

160  U.  8.  02-65,  37  L.  Ed.  998,  14  Sup.  Ct.  0,  COXJJN8  Y.  UJJlTEi>  STATES. 

iBstmction  as  to  distinction  between  manslangliter  and  murder  bold 
comet. 

Approved  in  State  v.  Turner,  246  Mo.  613,  Ann.  Gas.  1914B,  451,  152 
S.  W.  317,  reversing  conviction  for  murder  in  second  d^ree,  where 
accused  was  defending  twelve  year  old  brother  from  assault;  Wheeling 
Bridge  etc.  Ry.  Co.  v.  Gilmore,  8  Ohio  C.  C.  668,  arguendo. 

Killing  or  assaulting  friend  or  relative  as  provocation  sufficient  to 
reduce  homicide  from  murder  to  manslaughter.  Note,  13  Ann. 
Gas.  1085. 

Heat  of  passion  mitigating  or  reducing  degree  of  homicide.  Note, 
5  L.  R.  A.  (N.  8.)  819. 

Killing  or  assaulting  of  relative  or  friend  as  provocation  reducing 
homicide  to  manslaughter.    Note,  17  L.  R.  A.  (N.  8.)  795. 

160  IT.  S.  65-69,  37  U  Ed.  990,  14  Snp.  Ot.  20,  UNITED  STATES  y.  PAT- 
TERSON. 

TSwUML  saatei  ooBDniMtoneia'  f eea  axe  aUnwable  only  aa  provided  by 
itatQta. 
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Approved  in  United  States  v.  Van  Klazee,  185  U.  S.  281,  46  L.  Ed. 
010,  22  Snp.  Ct.  650,  holding  clerk  of  Circnit  Conrt  not  entitled  to  fee 
for  filing  papers  surrendered  by  Circuit  Court  oommissioners  under  act 
of  1896,  abolishing  their  office. 

Criminal  cluurge  exists  only  wlien  formal  written  comi^laint  has  been 
made  against  accused,  and  prosecution  Initiated. 

Approved  in  Brennan  v.  United  States,  136  Fed.  746,  69  C.  C.  A.  395, 
limes  in  brine  not  dutiable  as  limes,  as  fruits  in  brine  not  specifically 
provided  for;  Southworth  v.  United  States,  151  U.  S.  185,  38  L.  Ed.  121, 
14  Snp.  Ct.  276,  construing  Rev.  Stats.,  §  1986,  as  to  allowances  in 
"criminal  cases" ;  United  States  v.  Colman,  76  Fed.  215,  22  C.  C.  A.  135, 
construing  Rev.  Stats.,  §  824,  allowing  fees  for  examinations  "of  persons 
charged  with  crime." 

Words  and  phrases  of  accepted  legal  meaning  cannot  be  extended  in 
statute. 

Approved  in  Cohen  v.  United  States,  214  Fed.  28,  130  C.  C.  A.  417, 
where  husband  transported  wife  in  interstate  commerce  for  immoral  pur- 
pose, such  conduct  was  personal  wrong  against  her,  entitling  her  to 
testify  against  him;  McArthur  Bros.  Co.  v.  Commonwealth,  197  Mass. 
140,  83  N.  E.  335,  in  hearing  before  special  tribunal  created  by  statute 
to  hear  claims  against  commonwealth,  auditor  is  not  authorized. 

Miscellaneous.  Cited  in  United  States  v.  Sauer,  73  Fed.  674,  under 
Rev.  Stats.,  §  1014,  law  of  State  where  services  are  rendered  must  be 
examined  to  determine  necessary  procedure. 

150  U.  8.  70-76,  37  L.  Ed.  1001,  14  Sup.  Ct.  18,  MAOONE  y.  HEUfB. 
Word  "expressly"  defined. 
Approved  in  Phenix  Nat.  Bank  v.  Hanlon,  183  Mo.  App.  248,  166 
S.  W.  831,  payee's  indorsement  of  receipt  of  part  payment  of  note  in 
full  settlement  on  back  of  note  discharges  indorser  where  right  of  in- 
dorser  was  not  expressly  reserved ;  Marine  v.  Balol,  60  Fed.  602,  sulphate 
of  ammonia  is  dutiable  as  such  under  section  10,  Act  of  1890,  thoi^h 
made  from  bone;  Meyer  v.  Cadwalader,  89  Fed.  968,  32  C.  C.  A.  456, 
predominant  use  determines  classification. 

Agricultural  use  must  prevail  oyer  scientific  or  commercial  nomencla- 
ture. 

Approved  in  United  States  v.  Wells,  77  Fed.  411,  23  C.  C.  A.  210, 
"Japanese  fish  oils"  are  free  of  entry  under  section  599,  Act  of  1890. 

Ghistoms  Act  of  1883,  admitting  free,  substances  used  "expressly  for 
manure,"  means  those  used  alone  or  in  combination. 

Approved  in  Magone  v.  Wiederer,  159  U.  8.  560,  561,  40  L.  Ed.  260, 
16  Sup.  Ct.  124,  arguendo. 
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Distiiigaished  in  Chew  Hing  Lang  v.  Wise,  176  U.  S.  161,  44  L.  Ed. 
414,  20  Sup.  Ct.  323,  holding  tapioca  flour  entitled  to  free  entry  under 
paragraph  730  of  Act  of  1890,  as  tapioca,  and  not  dutiable  as  "prepara- 
tioD  fit  for  use  as  starch/' 

That  gabatance  Is  occasionally  used  otberwiae  tlian  as  manure  does  not 
remoye  it  ftom  ftee  list. 

Approved  in  Sonn  v.  Magone,  159  U.  S.  421,  40  L.  Ed.  204,  16  Sup. 
Ct.  69,  lentils  in  dry  state  are  dutiable  as  vegetables,  not  seeds;  Magone 
V.  Wiederer,  159  U.  S.  562,  40  L.  Ed.  260,  16  Sup.  Ct.  124,  and  Meyer 
V.  Cadwalader,  89  Fed.  968,  969,  970,  32  C.  C.  A.  456,  both  holding 
predominant  use  determines  classification;  Fink  v.  United  States,  170 
U.  S.  587,  42  L.  Ed.  1154, 18  Sup.  Ct.  771,  muriate  of  cocaine  is  dutiable 
under  section  74,  Act  of  1890,  not  under  section  76 ;  Wise  v.  Chew  Hing 
Long,  83  Fed.  165,  27  C.  C.  A.  494,  "tapioca  flour''  was  dutiable  under 
Act  of  1890,  as  "preparation  fit  for  use  as  starch." 

Jury  determines  whether  substance  is  "expressly  for  manure,"  where 
evidence  conflicts. 

Approved  in  Meyer  v.  Cadwalader,  89  Fed.  968,  32  C.  C.  A.  456, 
arguendo. 

Miscellaneous.  Cited  in  United  States  v.  Massachusetts  General  Hos- 
pital, 100  Fed.  934,  holding  surgical  instruments  for  use  in  general 
hospital  maintained  for  educational  purposes  are  within  free  entry  pro- 
vision of  act  of  1894. 
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Evidence  of  murder  of  another  person,  and  conTiction,  will  not  support 
indictment. 

Approved  in  Vickers  v.  United  States,  1  Okl.  Cr.  464,  98  Pac.  472, 
reversing  conviction  for  rape  where  evidence  that  defendant  had  com- 
mitted burglary  was  admitted. 

When  evidence  of  other  crimes  is  admissible  in  criminal  prosecu- 
tions.   Note,  105  Am.  St.  Rep.  1006. 

Evidence  of  other  crimes  in  criminal  cases.    Note,  62  L.  B.  A.  349. 

Failure  to  Check  prosecuting  attorney  making  declarations  as  to  ac- 
cused's guilt  in  former  case  where  he  was  acquitted  is  error. 

Approved  in  Lowdon  v.  United  States,  149  Fed.  679,  79  C.  C.  A. 
361,  it  is  error  for  district  attorney  to  state  to  jury  that  defendant's 
character  is  bad  because  he  offered  no  evidence  of  good  character  and 
that  if  juror  refused  to  convict  his  neighbors  might  conclude  he  had  been 
bribed;  Union  Pac.  R.  Co.  v.  Field,  137  Fed.  16,  20,  69  C.  C.  A.  536, 
unsworn  statements  of  irrelevant  facts  and  suggestion  of  erroneous 
views  of  law  by  counsel  in  argument  reversible  error;  Perez  v.  Terri- 
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tory,  12  Ariz.  22,  94  Pm.  1099,  defendant  not  having  testified  and  not 
having  placed  eharacter  in  issue  in  prosecution  for  assault  to  commit 
rape,  remarks  of  prosecuting  attorney  to  jury  as  to  criminal  character 
of  face  of  defendant  were  prejudicial  error;  Burks  v.  State,  72  Ark. 
468,  82  S.  W.  493,  error  for  prosecuting  attorne.y  to  call  witness  for 
defendant  "contraband  fish-trap  man,"  and  fact  that  he  was  called 
as  witness  conclusive  evidence  of  defendant's  scuilt,  no  support  for 
statements  existing  in  evidence;  Pickford  v.  Hudson,  32  App.  D.  C. 
489,  reversing  judgment  on  verdict  in  action  for  malicious  prosecution 
where  counsel  for  plaintiff  commented  on  defendant's  indictment  for 
crime  and  release  by  prosecuting  officer  entering  nolle  prosequi;  Dick 
V.  State,  107  Md.  20,  68  Atl.  290,  holding  it  was  improper  for  State's 
attorney,  in  prosecution  of  attorney  for  embezzlement  under  provision 
of  code  prohibiting  embezzlement  by  agent,  to  tell  jury  that  whether 
defendant  was  agent  was  something  with  which  they  had  nothing  to 
do;  Massengale  v.  Rice,  94  Mo.  App.  436,  68  S.  W.  234,  holding  allow- 
ing remarks  by  defendant's  counsel,  unsupported  by  evidence  that 
plaintiff  was  cattle  thief,  was  error;  State  v.  Lockman,  83  N.  J.  L. 
171,  83  Atl.  690,  refusing  to  reverse  conviction  for  violation  of  election 
law  for  injurious  remarks  of  counsel  for  State  where  there  was  not 
objection  on  part  of  defendant;  Vickers  v.  United  States,  1  Okl.  Cr. 
466,  98  Pac.  473,  reversing  conviction  for  rape  where  assistant  United 
States  attorney  made  remarks  prejudicial  to  substantial  rights  of 
accused;  Dunn  v.  State,  118  Wis.  88,  94  N.  W.  648,  holding  error  in 
failing  to  check  prosecuting  attorney  in  commenting  on  defendant's 
failure  to  testify  cured  by  charge  that  such  failure  created  no  pre- 
sumption; Graves  v.  United  States,  150  U.  S.  120,  37  L.  Ed.  1023,  14 
Sup.  Ct.  40,  following  rule;  State  v.  Jones,  51  La.  Ann.  106,  24  South. 
595,  gross  impropriety  of  prosecutor  in  making  statements  outside  evi- 
dence is  ground  for  reversal. 

Reversal  for  unfair  or  irrelevant  ai^ument  or  statements  by  prose- 
cuting attorney.    Note,  46  L.  B.  A.  664. 

160  U.  S.  82-83,  37  L.  Ed.  1007,  14  Sup.  Ot.  22,  BTT8HNEU.  T.  OBOOKB 
MIN.  ETC.  GO. 

Application  for  rehearing  will  not  be  entertained  aftar  tann. 
Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  216  Fed.  854, 
133  C.  C.  A.  52,  Circuit  Court  of  Appeals  by  order  staying  its  man- 
date pending  appeal  to  Supreme  Court  retains  its  jurisdiction  and 
upon  dismissal  of  appeal  may  revise  or  change  its  decree  although  ,term 
has  expired;  Reynolds  v.  Manhattan  Trust  Co.,  109  Fed.  99,  48  C.  C.  A. 
249,  denying  motion  to  revoke  mandate  and  to  issue  another  directing 
different  decree  where  motion  made  after  end  of  term  when  decree 
was  entered* 
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160  XT.  S.  84,  37  L.  Bd.  1007,  14  Say.  Ot  22,  WEIit4l  t.  Gk)ODKOW. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
42. 

150  U.  8.  85-90,  37  L.  Ed.  1008,  14  Sup.  Ot.  24,  SCfHUYLEB  NAT.  BANK 
T.  BOLLONO. 

Supreme  Court  dismlased  writ  of  error  to  State  court  wliere  Federal 
qnestton  not  raised  at  proper  time. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Woodford,  234  U.  S.  51,  58 
L.  £d.  1208,  34  Sup.  Ct.  739,  refusing  to  review  judgment  in  action 
to  recover  damages  for  injury  to  racehorse,  where  Federal  question 
was  not  properly  raised;  California  Powder  Works  v.  Davis,  151  U.  S. 
393,  38  L.  Ed.  207,  14  Sup.  Ct.  352,  and  Morrison  v.  Watson,  154  U.  S. 
115,  38  L.  Ed.  929.  14  Sup.  Ct.  997,  where  right  under  Constitution 
Was  not  claimed  before  judgment;  Wiiiona  etc.  Land  Co.  v.  Minne- 
sota, 159  U.  S.  541,  40  L.  Ed.  253,  16  Sup.  Ct.  88,  where  Federal  ques- 
tion was  not  presented  in  State  court;  Chicago  etc.  Ry.  Co.  v.  Holliday, 
^5  Okl.  664,  145  Pac.  796,  holding  action  for  wrongful  discharge  of 
^niployee  was  controlled  by  State  statute  where  Federal  question  was 
^t  sought  to  be  raised  in  appellate  court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
34,  87. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest. 
J^oUy  56  L.  R.  A.  680,  691. 

^^  ^Ki^<?eiianeous.    Cited  in  Endres  v.  First  Nat.  Bank,  66  Minn.  260, 
»«"'^      ^V",   1093,  State   courts   have    jurisdiction   of    actions   against 
^^^^J-    l>anks  for  receiving  excessive  interest. 

^90,  37  L.  Ed.  1010,  14  Sup.  Ct.  26,  SCHUYLEB  NAT.  BANK  ▼. 
NO. 


^<>/ 

\^^- 


^      91-92,  37  L.  Bd.  1010,  14  Sup.  Ct.  10,  HOLDEB  Y.  UNITED 


^erf^mesaeB  remaining  in  court  after  order  excluding  them  are  guilty  of 
yii,  but  n«t  dl«ia.llfled. 

^ji'^pproved  in  District  of  Columbia  v.  Flagg,  42  App.  D.  C.  77,  re- 
using judgment  on  verdict  in  action  for  personal  injuries  for  refusal 
.0  permit  witness  remaining  in  courtroom,  in  violation  of  order  of 
ezelnsion,  to  testify;  Hughes  v.  State,  126  Tenn.  89,  Ann.  Cas.  1913D, 
1262,  148  S.  W.  556,  holding,  in  murder  case,  that  rule  of  court  exclud- 
ing witnesses  does  not  include  detective  attached  to  office  of  attorney 
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general  and  assisting  in  preparing  case;  Commonwealth  v.  Crowley, 
168  Mass.  128,  46  N.  E.  416,  sustaining  exclusion  of  testimony  of  wit- 
ness who  remained  in  court  to  compare  witness'  statements  with  former 
statements. 

Distinguished  in  Johnson  v.  Cooley,  30  Tex.  Civ.  681,  71  S.  W.  37, 
holding  erroneous  exclusion  of  witness  from  testifying  because  de* 
fendant,  after  exclusion  of  witnesses  from  courtroom,  informed  wit- 
ness in  question  how  plaintiff's  witnesses  had  testified. 

Effect  of  disobedience  of  rule  excluding  witness  from  courtroom 
during  trial.    Note,  9  Ann.  Caa.  369,  371. 

Admission  of  testimony  of  witness  disregarding  order  of  exclnsion  Is 
discretionary. 

Approved  in  State  v.  Hodge,  142  N.  C.  682,  9  Ann.  Oas.  361,  55 
S.  E.  793,  where  in  prosecution  for  murder  witnesses  on  motion  of 
defense  were  excluded  from  courtroom,  action  of  court  in  refusing  to 
allow  testimony  of  person  in  courtroom  first  day  and  not  under  sub- 
poena by  defense  until  second  da  was  not  error;  State  v.  Rosenberg, 
88  Vt.  230,  92  Atl.  148,  holding  court  may  exclude  testimony  of  witness 
where  violation  of  exclusion  order  is  willful  and  in  connivance  with 
party  calling  witness,  and  affirming  conviction  for  perjury  where  wit- 
ness testified  that  he  had  not  violated  such  order;  dissenting  opinion 
in  State  v.  Hodge,  142  N.  C.  689,  9  Ann.  Gas.  361,  55  S.  E.  795,  ma- 
jority holding  action  of  court  in  excluding  testimony  of  person  in  court 
on  first  day  and  not  under  subpoena  by  defense  until  second  day  was 
not  error. 

Oeneral  exception  to  charge  is  insuificient. 
Approved  in  Greene  v.  United  States,  154  Fed.  413,  85  C.  C.  A.  251, 
in  prosecution  for  conspiracy  to  obtain  government  funds,  instructions 
excepted  to  after  jury  had  returned  verdict  and  been  dischai^;ed  can- 
not be  reviewed  by  appellate  court;  Baggs  v.  Martin,  108  Fed.  34,  47 
C.  C.  A,  175,  holding  insufficient  exception  reading  "To  the  refusing 
of  which  instructions  defendant  by  his  counsel  duly  excepted";  Mc- 
Cutcheon  v.  Hall  Capsule  Co.,  101  Fed.  548,  41  C.  C.  A.  494,  holding 
single  exception  taken  to  charge,  without  directing  attention  to  por- 
tions challenged,  raises  no  questions  for  review;  Bias  v.  United  States, 
3  Ind.  Ter.  39,  53  S.  W.  475,  where,  in  murder  case,  other  parts  of 
charge  fully  and  fairly  present  law  of  self-defense,  paragraph  imply- 
ing that  person  threatened  must  retreat,  is  not  fatally  erroneous ;  Thiede 
V.  Utah,  159  U.  S.  520,  40  L.  Ed.  243,  16  Sup.  Ct.  66  (affirming  11 
Utah,  281,  39  Pac.  847),  where  general  exception  merely  numbered 
instructions  asked;  Masonic  Ben.  Assn.  v.  Lyman,  60  Fed.  500,  9 
C.  C.  A.  104,  exception  'Ho  each  and  all  of  instructions"  is  unavailing 
if  any  be  correct;  Bias  v.  United  States,  3  Ind.  Ter.  27,  53  S.  W. 
475,  where  exception  was  ''to  entire  charge  for  obvious  reasons";  dis- 
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senting  opinion  in  Bram  ▼.  United  States,  168  U.  S.  672,  42  L.  Ed. 
583,  18  Sup.  Ct.  198,  majority  sustaining  objection  preliminary  to  evi- 
dence not  renewed  thereafter. 

Baling  on  motion  for  new  trial  is  not  reyiawable. 
Approved  in  Wheeler  v.  United  States,  159  U.  S.  524,  40  L.  Ed.  245, 

16  Sap.  Ct.  93,  and  Clone  v.  United  States,  159  U.  S.  691,  40  L.  Ed. 
270p  16  Sap.  Ct.  126,  and  dissenting  opinion  in  Texas  etc.  Ry.  Co.  v. 
Patton,  61  Fed.  270,  9  C.  C.  A.  487,  all  following  rule;  Smith  v.  United 
States,  231  Fed.  32,  in  action  for  conspiracy  to  defraud  government 
of  import  duties  on  coal,  where  court  considered  affidavits  in  support 
of  motion  for  new  trial  and  after  full  hearing  denied  motion,  appellate 
conrt  will  not  reverse  order;  Lueders  v.  United  States,  210  Fed.  421, 
127  C.  C.  A.  151,  holding,  in  action  for  willfully  concealing  property 
from  trustee  in  bankruptcy,  that  denial  of  motion  to  set  aside  convic- 
tion and  grant  new  trial  cannot  be  reviewed  on  error;  Waterhouse  v. 
Rock  Island  etc,  Min.  Co.,  97  Fed.  477,  38  C.  C.  A.  281,  holding  over- 
ruling motion  for  new  trial  is  not  assignable  as  error  in  Federal 
coarts. 

150  U.  8.  93-99,  87  L.  Ed.  1010,   10   8np.  Ctw  87,  BBOWN  ▼.   UNITED 
STATES. 

Maaslangliter  Is  willftd'  and  tmlawfnl  killing  of  human  being  witboat 
NaUce  af  oretbongbt. 

Cited  in  Brown  v.  United  States,  159  U.  S.  101,  40  L.  Ed.  90,  16 
Sup.  Ct.  29,  and  Brown  v.  United  States,  164  U.  S.  221,  41  L.  Ed.  410, 

17  Sup.  Ct.  33,  for  history  of  case. 

Declarations  showing  conspiracy  to  morder  one  are  not  admissible  on 
trial  for  murder  ot  another. 

Approved  in  Spencer  v.  Read,  217  Fed.  516,  133  C.  C.  A.  360,  in 
action  by  trustee  in  bankruptcy  for  conspiracy  to  defraud  corporation 
of  its  assets,  admissions  of  one  conspirator  as  to  past  acts  were  inad- 
missible against  other  conspirators;  Fain  v.  United  States,  209  Fed. 
534,  126  C.  C.  A.  347,  letter  of  one  conspirator,  not  written  to  effect 
object  of  conspiracy,  but  to  narrate  how  that  object  had  been  obtained, 
was  inadmissible  as  evidence  against  co-conspirator,  in  action  to  de- 
fraud government  of  public  lands  by  false  entries;  Jones  v.  United 
States,  179  Fed.  601,  103  C.  C.  A.  142,  in  action  for  conspiracy  to  de- 
fraud government  of  public  lands,  declarations  of  conspirator  while 
conspiracy  was  in  progress  relating  to  its  object,  although  not  in<  fur- 
therance thereof,  are  admissible  as  part  of  res  gestae  against  each 
conspirator. 

Acts  of  one  conspirator,  pending  conspiracy  and  in  aid  of  It,  are  ad- 
missible against  all. 
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Approved  in  Sparf  v.  United  States,  156  U.  S.  56,  99  li.  Ed.  S45, 
15  Sup.  Ct.  275,  applying  rale  to  deelaration  of  one  of  two  persons 
jointly  tried  for  murder. 

Distinguished  in  Ex  parte  Black,  147  Fed.  840,  where  overt  act  alleged 
as  part  of  conspiracy  took  place  after  consummation  of  conspiracy,  it 
was  ineffective  to  constitute  offense;  Sorenson  v.  United  States,  143 
Fed.  821,  74  C.  C.  A.  468,  confession  of  one  of  two  defendants  jointly 
cliarged  inadmissible  against  other  when  made  in  his  absence  and 
after  commission  of  crime. 

150  U.  8.  99-111,  87  L.  Ed.  1013,  14  Sop.  Ot.  65,  WAOBB  ▼.  FROYIHEKOB 
INS.  00. 

Carrier's  llabilitj  for  loss  of  goods  is  primary;  insnrez's,  secondaij. 
Approved  in  Willock  v.  Pennsylvania  R.  R.  Co.,  166  Pa.  St.  191,  45 
Am.  St.  Rep.  679,  27  L.  B.  A.  230,  30  Atl.  949,  carrier's  stipulation  for 
insurance,  protecting  it  from  every   liability,  is   void   against  public 
policy. 

Insurer  having  indemniiled  owner  is  subrogated  to  rights  against  carrier. 

Approved  in  Brown  v.  Massachusetts  Hide  Corp.,  218  Fed.  773,  134 
C.  C.  A.  447,  where  leather  belonging  to  bankers  under  importers '  credit 
agreement  was  sold  by  importers,  together  with  other  leather  not  sub- 
ject to  credit  contract,  and  it  was  impossible  to  identify  proceeds  of 
each,  bankers  were  entitled  to  enforce  claim  against  entire  fund ;  Gaug- 
ler  V.  Chicago  etc.  Ry.  Co.,  197  Fed.  82,  fire  insurers  paying  less  than 
amount  of  total  loss  negligently  caused  by  railroad  are  subrogated  pro 
tanto  to  insured's  rights,  and  are  equitable  assignees;  Merchants  & 
Miners'  Transp.  Co.  v.  Robinson-Baitter-Dissosway  etc.  Transp.  Co.,  191 
Fed.  772>  773, 113  C.  C.  A.  427,  insurer  having  paid  loss  to  cargo  owner 
was  entitled  to  be  subrogated  to  right  of  recovery  against  both  vessels 
/in  fault  for  collision;  The  H.  A.  Baxter,  182  Fed.  936,  holding  towincr 
company,  and  not  cargo  owner,  was  assured,  and  insurer  paying  for 
loss  of  cargo  was  not  subrogated  to  right  of  recovery  against  towing 
company  in  fault  for  collision;  National  Surety  Co.  v.  State  Savings 
Bank,  156  Fed.  29, 13  Ann.  Oas.  421, 14  L.  B.  A.\n.  S.)  155,  84  C.  C.  A. 
187,  holding  bank  was  liable  for  amount  received  from  its  treasurer 
as  money  had  and  received  to  county's  use,  and  surety  of  auditor 
having  paid  debt  to  county  was  entitled  to  subrogation  against  bank; 
Nord-Deutscher  Lloyd  v.  President  etc.  of  Insurance  Co.  of  North 
America,  110  Fed.  429,  49  C.  C.  A.  1,  holding  insurer  paying  loss  from 
sinking  of  lighter  loaded  with  grain  is  subrogated  to  shipper's  rights 
against  carrier;  The  St.  Johns,  101  Fed.  473,  holding  rights  of  insurers 
of  vessel  to  subrogation  after  paying  loss  is  subordinate  to  rights  of 
damage  claimants. 

Distinguished  in  Aetna  Life  Ins.  Co.  v.  Parker,  30  Tex.  Civ.  622,  72 
S.  W.  622,  holding  settlement  between  employee  and  employer  for 
former's  injury  is  no  bar  to  action  for  accident  insurance. 
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Bin  of  lading  say  proyidt  tlUKt  cazzier  takM  Demflt  of  inmmiico,  thva 
tenliig  suit  hj  iBsnror. 

Approved  in  Merchants'  etc.  Transp.  Co.  v.  Robinson-Baxter-Dissos- 
way  Towing  etc.  Co.,  194  Fed.  363,  114  C.  C.  A.  321,  denying  rehearing 
in  admiralty  case  where  evidence  is  conflicting  and  it  is  impossible  to 
say  that  contrary  finding  wonld  be  more  likely  to  be  correct ;  Checkley 
V.  lUinois  Cent.  R.  Co.,  257  111.  497,  Ann.  Oas.  1914A,  1202,  44  L.  R.  A. 
(N.  S.)  1127,  100  N.  E.  944,  contract  of  railroad  leasing  part  of  right 
of  way  for  warehouse  purposes  that  lessee  should  save  lessor  harmless 
from  liability  for  damage  by  fire  was  valid;  James  Quirk  Milling  Co. 
V.  Minneapolis  etc.  R.  Co.,  98  Minn.  24, 116  Am.  St.  Rep.  336,  107  N.  W. 
743,  railroad  may  grant  privilege  of  building  elevator  on  right  of  way 
on  condition  that  it  shall  not  be  liable  for  damages  by  fire. 

Carrier  haying  effected  and  paid  for  insurance,  insular  cannot  proceed 
against  him  in  any  case. 

Approved  in  Breeden  v.  Frankfort  Marine  etc.  Ins.  Co.,  220  Mo.  429, 
119  S.  W.  607,  insurer  in  policy  indemnifying  employer  against  loss  for 
injuries  to  employees  is  not  liable  for  maintenance  in  aiding  defense 
of  action  against  employer  for  injuries;  Hartford  Fire  Ins.  Co.  v. 
Chicago  etc.  Ry.  Co.,  175  U.  S.  99,  44  L.  Ed.  88,  20  Sup.  Ct.  36,  arguendo. 

Settlement  between  insured  and  tort-feasor  as  affecting  insurer's 
subrogation.    Note,  L.  R.  A.  1916A,  1284. 

Oartier  claiming  benefit  of  insurance  is  concluded  by  Judgment  against 
Um  in  another  circuit 

Approved  in  Young  v.  Byrd,  124  Mo.  598,  46  Am.  St.  Rep.  465,  28 
S.  W.  84,  form  in  which  adjudicated  issue  arose  is  immaterial. 

Railroad  companies — Communicated  fire.    Note,  44  Am.  St.  Rep. 
786,  738. 

Miscellaneous.  Cited  in  Jones  v.  Silver,  97  Mo.  App.  240,  70  S.  W. 
1112,  holding  where  party  to  contract  recovered  judgment  against  other 
party  and  his  guarantor  in  Justice  Court  in  defense  of  fraudulent  rep- 
resentations, such  defense  is  res  adjudicata. 

150  TJ.  8.  111-118,  87  L.  Bd.  1019,  14  Sup.  Ot.  48,  BAU.  AMD  SOCKET 
FASTEHEB  CO.  y.  KRA£TZ£B. 

Where  deyices  are  essentially  diiferent,  accidental  adoption  of  immate- 
rial element  is  not  infringement. 

Approved  in  Wolff  Truck  Frame  Co.  v.  American  Steel  Foundries, 
195  Fed.  946,  115  C.  C.  A.  628,  Hardie  patent  for  metallic  car  truck 
is  void  for  lack  of  invention;  National  Dump  Car  Co.  v.  Ralston  Steel 
Car  Co.,  172  Fed.  406,  97  C.  C.  A.  91,  Caswell  reissue  patent  for  trap- 
door in  bottom  of  car  to  dump  load  discloses  invention,  but  not  of  pri- 
mary character,  and  is  not  infringed;  Harder  v.  United  States  Piling 
XVI— 39 
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Co.,  160  Fed.  466,  87  C.  C.  A,  447,  Harder  patent  for  seetional  sheet 
piling,  in  view  of  its  limitations,  is  not  infringed ;  Electric  Storage  Bat- 
tery Co.  V.  Gould  Storage  Battery  Co.,  168  Fed.  617,  85  C.  C.  A.  432, 
Maillonx  patent  for  regolating  system  for  electric  circuits  is  valid, 
but,  as  limited  by  its  terms,  is  not  infringed ;  Stirling  Co.  v.  Rust  Boiler 
Co.,  144  Fed.  853,  omission  of  patentee  to  point  out  in  specification 
or  claims  feature  subsequently  claimed  to  be  most  important  is  very 
significant;  Moss  v.  McConway-Torley  Co.,  144  Fed.  130,  bill  for  in- 
fringement must  charge  infringement  of  material  part  of  invention; 
Kursheedt  Mfg.  Co.  v.  Naday,  103  Fed.  950,  holding  where  claim  of 
new  feature  in  patent  is  not  mentioned  in  patent,  such  claim  is  closely 
scrutinized;  Santa  Clara  Val.  Mill  etc.  Co.  v.  Prescott,  102  Fed.  506. 
42  C.  C.  A.  477,  holding  claim  cannot  be  enlarged  by  including  feature 
of  construction  shown  in  drawing  not  treated  by  patentee  as  essen- 
tial ;  Wells  V.  Curtis,  66  Fed.  322,  326,  13  C.  C.  A.  494,  claim  of  com- 
bination is  disclaimer  of  new  element  which  might  have  founded  sepa- 
rate claim;  MacCoU  v.  Knowles  Loom  Works,  95  Fed.  986,  37  C.  C.  A. 
346,  patentee's  failure  to  refer  in  specification  to  feature  afterward 
claimed  as  predominant  is  significant;  Ball  &  Socket  Fastener  Co.  v. 
Ball  Glove  Fastening  Co.,  60  Fed.  400,  8  C.  C.  A.  678,  arguendo. 

Costs  will  be  imposed  upon  appellee  unnecessarily  incorporating  papers 
In  record. 

Approved  in  Teller  v.  United  States,  111  Fed.  121,  49  C.  C.  A.  263, 
holding  where  plaintiff  in  error  files  no  praecipe,  clerk  must  see  that 
transcript  contains  copy  of  everything  required  by  rules;  Nashua  etc. 
R.  Corp  V.  Boston  etc.  R.  Corp.,  61  Fed.  243,  9  C.  C,  A.  468,  appellant 
governs  clerk's  selection  of  papers  on  file  necessary  to  appeal. 

150  U.  S.  118-127,  37  L.  Ed.  1021,  14  Sup.  01.  40,  aBAVES  v.  tlNITED 
STATES. 

Presumption  tliat  testimony  not  produced  would  be  unfavorable  applies 
in  criminal  trials. 

Approved  in  Choctaw  &  M.  R.  Co.  v.  Newton,  140  Fed.  238,  71 
C.  C.  A.  655,  reaffirming  rule;  Norguet  v.  Paramount  Worsted  Mills, 
177  Fed.  975,  applying  rule  in  action  for  damages  for  personal  injuries; 
Wesoky  v.  United  States,  175  Fed.  335,  holding,  in  prosecution  for 
violation  of  Oleomai^arine  Act,  accused's  wife  is  not  competent  wit- 
ness ;  Grunberg  v.  United  States,  145  Fed.  88,  89,  76  C.  C.  A.  51,  failure 
of  defendants  to  produce  invoices  of  goods  when  called  for  or  their 
employees  as  witnesses  evidence  against  them;  In  re  Kellogg,  113  Fed. 
130;  holding  failure  to  produce  first  holder  of  mortgage  and  agent 
negotiating  loan  to  disprove  usury  raises  presumption  against  present 
holder;  American  Bell  Tel.  Co.  v.  National  Tel.  Mfg.  Co.,  109  Fed. 
1018,  holding  failure  to  produce  witnesses  who  could  testify  as  to  ex- 
perimental results  inconsistent  with  denial  in  claim  creates  presump- 
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tion  ihni  testimony  would  be  advene;  In  re  Henschei,  109  Fed.  865, 
helding  referee  may  reject  vote  for  trustee  on  ground  that  it  favors 
bankrupt,  where  proxy  claimed  attorney's  privilege  when  questioned 
and  refused  to  answer;  Waterhouse  v.  Rock  Island  etc.  Min.  Co.,  97 
Fed.  477,  38  C.  C.  A.  281,  holding  absence  of  witness  by  assistance 
of  one  party  warrants  presumption  that  his  testimony  would  liave 
favored  other  party;  Chesapeake  Beach  Ry.  Co.  v.  Brez,  39  App.  D.  C. 
71,  affirming  verdict  in  action  for  wrongful  death  of  passenger  on 
scenic  railway,  where  defendant  failed  to  produce  gripman  as  witness; 
Alexander  v.  Blackman,  26  App.  D.  C.  551,  in  interference  case  where 
each  party  claims  disclosure  to  other,  failure  of  Alexander  to  call 
son-in-law  as  witness  raises  presumption  that  his  testimony  would  be 
unfavorable;  William  Laurie  Co.  v.  McCullough,  174  Ind.  484,  Ann. 
Oas.  1913A,  49,  90  N.  E.  1017,  in  action  for  personal  injuries,  court 
properly  denied  counsel  for  defendant  right  to  comment  on  fact  that 
plaintiff  failed  to  call  her  physician  to  testify;  Lee  v.  State,  156  Ind. 
548,  60  N.  E.  302,  holding  defendant's  failure  to  produce  as  witness 
party  who  was  with  him  on  night  of  alleged  assault  created  presump- 
tion  that  his  testimony  would  be  adverse;  Warsaw  v.  Fisher,  24  Ind. 
App.  49,  55  N.  E.  43,  holding  in  action  for  personal  injuries,  counsel 
may  comment  on  plaintiff's  failure  to  call  attending  physician;  Parria 
V.  United  States,  1  Ind,  Ter.  48,  35  S.  W.  245,  in  prosecution  for  in- 
troducing intoxicating  liquors  into  Indian  Territory,  instruction  that 
burden  of  proof  was  on  defendant  to  show  that  he  purchased  liquor 
in  Indian  Territory  was  not  error ;  McClanahan  v.  St.  Louis  etc.  R.  Co., 
147  Mo.  App.  413,  126  S.  W.  543,  reversing  judgment  for  plaintiff  in 
action  for  injuries  for  failure  to  produce  as  witnesses  her  physician 
and  young  man  who  was  member  of  household;  Kearse  v.  State,  68 
Tex.  Cr.  640,  151  S.  W.  831,  where  accused,  on  trial  for  rape  of  girl 
of  fifteen,  contended  that  different  members  of  family  of  prosecutrix 
were  present,  court  properly  allowed  State  to  prove  membership  of 
family  and  whereabouts  at  time  of  alleged  offense;  State  v.  Smith,  71 
Vt.  334,  45  Atl.  220,  sustaining  charge  that  jury  might  consider  de- 
fendant's failure  to  call  certain  witnesses  if  they  believed  them  capable 
of  testifying  as  to  who  kept  liquor-room ;  State  v.  Constantine,  48  Wash. 
222,  93  Pac.  319,  in  prosecution  for  assault  to  commit  murder,  where 
complaining  witness  testified  that  after  he  had  commenced  civil  action 
for  assault,  doctor  representing  accused  offered  to  pay  hospital  and 
medical  fees  and  for  trip  to  California,  it  was  error  to  reject  defend- 
ant's offer  to  prove  by  doctor  that  he  had  not  made  such  proposition; 
dissenting  opinion  in  Brock  v.  State,  123  Ala.  32,  26  South.  332,  ma- 
jority holding  prosecuting  attorney's  comment  upon  defendant's  failure 
to  call  as  witness  one  jointly  indicted  for  adultery  constitutes  reversible 
error;  dissenting  opinion  in  Moore  v.  State,  45  Tex.  Cr.  239,  108  Am. 
St  Bep.  962,  67  L.  R.  A.  499»  75  8.  W.  499,  majority  holding  it  error, 
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where  defendant  had  married  prosecuting  witness  day  before  trial,  to 
call  her  as  witness  and  compel  defendant  to  object  to  her  testimony. 

It  is  reversible  error  to  allow  attorney  to  comment  on  absence  of  in- 
competent witness. 

Approved  in  United  States  v.  Gwynne,  209  Fed.  994,  granting  new 
trial  to  person  convicted  of  bringing  wife  from  one  State  to  another 
for  immoral  purposes  prior  to  marriage  for  error  in  permitting  wife  to 
testify  against  him;  Union  Pac.  R.  Co.  v.  Field,  137  Fed.  16,  20,  69 
C.  C.  A.  536,  statements  of  irrelevant  facts  or  erroneous  suggestions  of 
law  by  counsel  in  argument,  prejudicial  error;  Sweeney  v.  State,  65 
Tex.  Cr.  603,  605,  146  S.  W.  889,  890,  holding  district  attorney  may 
comment  on  accused 's  failure  to  produce  material  witnesses,  and  affirm- 
ing conviction  for  unlawfully  carrying  pistol;  State  v.  Gunnoe,  74 
W.  Va.  746,  83  S.  E.  66,  reference  in  argument  of  prosecuting  attorney 
to  failure  of  accused  to  summon  material  witness  in  his  behalf  was 
not  reversible  error;  dissenting  opinion  in  Warsaw  v.  Fisher,  24  Ind. 
App.  54,  55  N.  E.  45,  majority  holding  in  action  for  personal  injuries 
counsel  may  comment  on  plaintiff's  failure  to  call  attending  physician. 

Right  of  counsel  to  comment  on  failure  of  accused  to  call  his  wife 
as  witness.    Note,  17  Ann.  Oas.  422. 

Reversal  for  unfair  or  irrelevant  argument  or  statements  by  prose- 
cuting attorney.    Note,  46  L.  B.  A.  666. 

Miscellaneous.     Cited  in  State  of  Virginia  v.  Felts,  133  Fed.  93. 

150  U.  S.  128-132,  37  L.  Ed.  1025,  14  Sup.  Ot  46,  BADEB  v.  ICADBOX. 

Principal  wishing  to  repudiate  transaction  of  attorney  must  do  so  In 
toto. 

Approved  in  Catholic  University  v.  Morse,  32  App.  D.  C.  201,  treas- 
urer of  university  giving  bond  for  faithful  accounting  of  funds  com- 
mits breach  by  loaning  funds  to  himself  on  inadequate  securities,  and 
upon  university  entering  into  agreement  with  him  after  such  breach, 
surety  is  released;  De  Bartlett  v.  De  Wilson,  52  Fla.  506,  11  Ann. 
Oas.  311,  42  South.  192,  in  suit  to  have  deed  conveying  land  adjudged 
to  be  mortgage,  defendant  cannot  successfully  resist  reconveyance  by 
setting  up  want  of  authority  of  her  agent  to  make  agreement  for  re- 
conveyance, where  agent's  acts  were  ratified;  Bodine  v.  Berg,  82  N.  J.  L. 
669,  Ann.  Gas.  1913D,  721,  40  L.  B.  A.  (N.  S.)  65,  82  Atl.  905,  where 
general  manager  of  bank  accepts  promissory  note  with  surety  in  place 
of  one  without  surety  and  changes  date  of  new  note  to  that  of  old 
note,  bank  cannot  rely  on  note  as  evidence  of  debt  and  disavow  act 
of  its  officer  and  agent;  McDonald  v.  Metropolitan  Life  Ins.  Co.,  68 
N.  H.  5,  73  Am.  St.  Bep.  550,  38  Atl.  501,  where  insurance  company 
sought  to  forfeit  premiums  and  cancel  policy  issued  to  liquor  vender; 
New  York  Life  Ins.  Co.  v.  Taliaferro,  95  Va.  526,  28  S.  E.  880,  where 
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defendant  refused  to  rescind  and  accepted  benefit  of  contract  sued  on; 
Maddox  v.  Teague,  18  Mont.  619,  46  Pac.  537,  for  history  of  case. 

Jury  detennines  whether  delivery  of  money  was  transfer  of  deposit 
01  payment. 

Cited  in  Maddox  v.  Teague,  18  Mont.  520,  46  Pac.  537,  for  history  of 
ease. 

Miscellaneous.  Cited  in  Hartford  etc.  Transp.  Co.  v.  Plymer,  120 
Fed.  629,  57  C.  C.  A.  288,  holding  superintendent  authorized  by  cor- 
poration to  sell  steamship  may  use  ordinary  means,  and  whether  em- 
ployment of  broker  is  such  is  for  jury. 

150  U.  8.  132-137,  37  K  Sd.  1028,  14  Snpu  Ot.  52,  MlUfS  v.  SWAKN. 

Supreme  Court  will  not  reiriew  State  decision  in  which  Federal  question 
wu  not  neceieaiy. 

Approved  in  Snell  v.  Chicago,  152  U.  S.  196,  38  L.  Ed.  410,  14  Sup. 
Ct.  490,  to  give  Federal  court  jurisdiction,  decision  of  Federal  question 
mast  be  necessary. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  543. 

Supreme  Court  will  follow  State  decision  aa  to  railroad's  rights  under 
State  statute. 

Approved  in  Shoshone  Min.  Co.  v.  Rutter,  177  U.  S.  508,  44  L.  Ed. 
366,  20  Sup.  Ct.  727,  holding  suit  in  support  of  adverse  claim  to  mine 
under  U.  S.  Rev.  Stats.,  §  2325,  does  not  involve  Federal  questions; 
Union  Nat.  Bank  v.  Louisville  etc.  Ry.  Co.,  163  U.  S.  331,  41  L.  Ed. 
179,  16  Sup.  Ct.  1042,  upholding  State  court's  jurisdiction  to  construe 
interest  laws  in  suit  against  national  banks ;  St.  Paul  etc.  Ry.  Co.  v.  St. 
Paul  etc.  Ry.  Co.,  68  Fed.  13,  15  C.  C.  A.  167,  mere  fact  that  Federal 
statute  is  involved  does  not  confer  Federal  jurisdiction;  dissentins? 
opinion  in  Louisville  &  N.  R.  R.  Co.  v.  Eubank,  184  U.  S.  44,  46  L.  Ed. 
423,  22  Sup.  Ct.  283,  majority  holding  unconstitutional  Ky.  Const., 
§  218,  prohibiting  carriers  from  charging  more  for  short  than  for  long 
haul  to  or  from  point  beyond  State. 

150  T7.  &  138-144,  37  I«.  Ed.  1030,  14  Sup.  Ct.  36,  COLORADO  CENT.  ETC. 

MIN.  CO.  V.  TUBCK. 

Supreme  Court's  appellate  Jurisdiction  depends  upon  acta  of  Congress. 
Approved  in  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  171,  extending 
mle  to  jurisdiction  of  Circuit  Courts,  original  or  by  removal;  dissent- 
ing opinion  in  Ex  parte  France,  176  Ind.  129,  95  N.  E.  535,  majority 
holding  act  of  1911,  making  decisions  of  appellate  court  within  its 
jurisdiction  final,  invalid. 

Circuit  Court  of  Appeals'  decision  is  final  unless  Circuit  Court's  Jurls- 
dfetlon  did  not  depend  upon  citisenahlp. 
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Approved  in  Russell  v.  Russell,  200  U.  S.  613,  50  L.  Ed.  620,  26 
Sup.  Ct.  755,  Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill  &  Sul- 
livan Min.  etc.  Co.,  200  U.  S.  613,  50  L.  Ed.  620,  26  Sup.  Ct.  754,  Mobile 
Transp.  Co.  v.  Mobile,  199  U.  S.  604,  50  L.  Ed.  330,  26  Sup.  Ct.  751, 
Wirgman  v.  Persons,  196  U.  S.  637,  49  L.  Ed.  629,  25  Sup.  Ct.  795, 
Kimball  V.  Chicago  etc.  Brick  Co.,  194  U.  S.  631,  48  L.  Ed.  1158,  24  Sap. 
Ct.  858,  all  following  rule;  Denver  v.  New  York  Trust  Co.,  229  U.  S. 
133,  57  L.  Ed.  1120,  33  Sup.  Ct.  657,  suit  to  enforce  contract  between 
municipality  and  water  company  for  purchase  by  former  of  plant  of 
latter  and  to  enjoin  city  from  constructing  another  plant  is  not  case 
arising  under  Constitution  and  judgment  of  Circuit  Court  of  Appeals 
is  final ;  LoveU  v.  Isidore  Newman  &  Son,  227  U.  S.  421,  57  L.  Ed.  581, 
33  Sup.  Ct.  375,  where  trustee  in  bankruptcy  sues  in  Federal  court  on 
ground  that  property  belonged  to  bankrupt  and  diversity  of  citizenship 
exists,  suit  does  not  depend  upon  construction  of  Federal  law,  and 
judgment  of  Circuit  Court  of  Appeals  is  final;  Shulthis  v.  McDou^al 
225  U.  S.  569,  570,  56  L.  Ed.  1211,  32  Sup.  Ct.  704,  holding  jurisdic- 
tion of  Circuit  Court  depended  on  diversity  of  citizenship,  and  judg- 
ment of  Circuit  Court  of  Appeals  was  final,  although  cause  involved 
conflicting  claims  to  allotted  lands  in  Creek  Nation;  St.  Louis  etc. 
R.  R.  Co.  V.  Wabash  R.  R.  Co.,  217  U.  S.  250,  54  L.  Ed  765,  30  Sup. 
Ct.  510,  where  jurisdiction  of.  original  foreclosure  proceeding  was  based 
on  diversity  of  citizenship,  appeal  from  decision  of  Circuit  Court  of 
Appeals  to  enforce  rights  granted  by  decree  in  intervention  in  such 
foreclosure  suit  does  not  lie  to  Supreme  Court;  Weir  v.  Rountree,  216 
U.  S.  607,  54  L.  Ed.  635,  30  Sup.  Ct.  418,  holding  decision  of  Circuit 
Court  of  Appeals  is  final  where  Circuit  Court  would  not  have  had  juris- 
diction if  allegations  of  diverse  citizenship  had  been  stricken  oat; 
LouisvUle  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  154,  53  L.  Ed.  128,  29 
Sup.  Ct.  42,  Circuit  Court  has  no  jurisdiction,  in  absence  of  diverse 
citizenship,  of  suit  against  railroad  to  enforce  contract  for  annual  pass, 
where  refusal  is  based  on  anti-pass  provisions  of  Hepburn  Act  of  1906; 
Bankers'  Mut.  Casualty  Co.  v.  Minneapolis  etc.  Ry.  Co.,  192  U.  S.  384, 
48  L.  Ed.  490,  24  Sup.  Ct.  329,  holding  Circuit  Court  of  Appeals  ren- 
ders final  judgment  in  suit  against  interstate  railway  company  for  value 
of  registered  mail  package;  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  527, 
528,  530,  48  L.  Ed  289,  290,  24  Sup.  Ct.  175,  176,  holding  Circuit  Court 
of  Appeals  renders  final  judgment  in  suit  by  trustee  in  bankruptcy 
for  conversion  of  bankrupt's  property,  where  suit  was  removed  for 
diverse  citizenship;  W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed.  587,  113 
C.  C.  A.  450,  petition  for  executory  process  in  Louisiana  to  seize  and 
sell  vessel  under  mortgage  is  not  removable  as  arising  under  Federal 
law,  because  Federal  marshal,  disregarding  State  law,  sold  vessel  with- 
out reading  notices  of  mortgages  thereon;  Keyser  v.  Lowell,  117  Fed. 
402,  54  C.  C.  A.  574,  holding  Circuit  Court  of  Appeals  has  jurisdiction 
to  (let'Tmine  validity  of  State  statute  where  suit  was  rested  originally 
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solely  on  diverse  citizenship;  Boi^^meyer  v.  Idler,  159  U.  S.  412,  414, 
40  L.  Ed.  201,  16  Sup.  Ct.  36,  and  Press  Pub.  Co.  v.  Monroe,  164  U.  S. 
112,  41  L.  Ed  869,  17  Snp.  Ct.  42,  both  reaffirming  mle;  Rouse  v. 
Letcher,  156  U.  S.  50,  39  L.  Ed.  343,  15  Sup.  Ct.  268,  decision  upon 
intervening  petition  is  final  where  decision  in  main  suit  is  final;  King 
V.  McLean  Asylum  of  Massachusetts  General  Hospital,  64  Fed.  329, 
12  C.  C.  A.  139,  assuming  jurisdiction  where  Circuit  Court  passed  upon 
no  Federal  question;  Ex  parte  Jones,  164  U.  S.  694,  41  L.  Ed.  602, 
17  Sup.  Ct.  223,  arguendo. 

Distinguished  in  Northern  Pac.  R.  R.  v.  Soderberg,  188  U.  S.  528, 
47  L.  Ed.  580,  23  Sup.  Ct.  366,  holding  suit  over  property,  title  to  which 
depends  upon  construction  of  exception  of  nonmineral  lands  made  in 
srant  of  1864,  involves  Federal  question;  United  States  v.  American 
Bell  Tel.  Co.,  159  U.  S.  553,  40  L.  Ed.  267,  16  Snp.  Ct.  71,  action  to 
cancel  patent  for  invention;  Sonnentheil  v.  Moerlein  Brewing  Co.,  172 
U.  S.  405,  43  L.  Ed.  494,  19  Sup.  Ct.  234,  suit  against  United  States 
marshal. 

Federal  court's  Jurisdiction  must  appear  aJBimatiyely  on  record. 

Approved  in  A.  B.  Andrews  Co.  v.  Puncture  Proof  Footwear  Co., 
168  Fed.  766,  refusing  to  enjoin  unfair  competition  in  use  of  trade 
name  for  lack  of  jurisdiction  in  Federal  court  where  there  was  no 
sufficient  diversity  of  citizenship. 

Circuit  Court  must  dismiss  where  declaration  does  not  show  Jurisdic- 
tion; answer  or  plea  cannot  euro  defect. 

Approved  in  American  Sugar  Ref.  Co.  v.  New  Orleans,  181  U.  S. 
279,  281,  45  L.  Ed.  861,  862,  21  Sup.  Ct.  647,  liolding  where  cause  in 
Circuit  Court  rested  upon  diverse  citizenship.  Circuit  Court  of  Appeals 
has  jurisdiction  to  render  final  judgment  although  Federal  question 
raised  in  defense;  Florida  Cent.  etc.  R.  R.  Co.  v.  Bell,  176  U.  S.  328, 
44  L.  Ed.  490,  20  Sup.  Ct.  402,  holding  Federal  jurisdiction  cannot  be 
supplied  by  allegation  that  defendant  claims  possession  under  Federal 
law;  Shohoney  v.  Quincy  etc.  Ry.  Co.,  223  Mo.  663,  122  S.  W.  1029, 
where  employee  in  action  for  injuries  states  cause  of  action  at  com- 
mon law  and  defendant's  application  to  remove  cause  to  Federal  court 
is  denied,  error  in  permitting  plaintiff  to  take  benefit  of  act  of  Congress 
does  not  oust  court  of  jurisdiction;  Borg^meyer  v.  Idler,  159  U.  S.  412, 
414,  40  L.  Ed.  201,  16  Sup.  Ct.  36,  Third  St.  etc.  Ry.  Co.  v.  Lewis,  173 
U.  S.  460,  43  L.  Ed.  767,  19  Sup.  Ct.  453,  and  Nashville  etc.  Ry.  Co. 
V.  Taylor,  86  Fed.  174,  all  following  mle;  Tennessee  v.  Union  &  Plan- 
ters^ Bank,  152  U.  S.  461,  38  L.  Ed.  514,  14  Sup.  Ct.  656,  rule  holds 
whether  case  originate  in  Circuit  Court  or  is  removed  there;  Carey 
V.  Houston  etc.  Ry.  Co.,  161  U.  S.  129,  40  L.  Ed.  643,  16  Sup.  Ct.  542, 
jurisdiction  of  ancillary  suit  depends  upon  jurisdiction  of  original; 
Press  Pub.  Co.  v.  Monroe,  164  U.  S.  110,  41  L.  Ed.  368,  17  Sup.  Ct. 
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41,  where  author  sued  for  violation  of  common-law  right  in  manuscript; 
Muse  V.  Arlington  Hotel  Co.,  168  U.  S.  436,  42  L.  Ed.  533,  18  Sup. 
Ct.  Ill,  declining  to  review  decision  of  Circuit  Court  of  Appeals  where 
Federal  issue  did  not  clearly  appear;  Bailey  v.  Mosher,  74  Fed.  16, 
declining  jurisdiction  of  suit  against  national  bank  directors  for  secur- 
ing loan  by  misrepresentations;  Wise  v.  Nixon,  76  Fed.  5,  where  suit 
between  adverse  mining  claimants  under  Rev.  Stats.,  §  2324,  did  not 
involve  construction  thereof;  Montana  Ore.  etc.  Co.  v.  Boston  etc.  Min. 
Co.,  85  Fed.  869,  29  C.  C.  A.  462,  declining  jurisdiction  of  suit  between 
adjoining  mine  owners  not  involving  construction  of  law;  State  v. 
Atchison  etc.  Ry.  Co.,  77  Fed.  342,  denying  right  of  removal  where 
Federal  question  is  shown  by  allegations  of  complaint  which  antici- 
pate defense;  Wise  v.  Nixon,  78  Fed.  204,  declining  jurisdiction  where 
Federal  question  arises  in  progress  of  trial;  Cox  v.  Gilmer,  88  Fed. 
346,  assuming  jurisdiction  upon  allegation  of  false  imprisonment  uuder 
State  law  repugnant  to  Federal  Constitution;  San  Joaquin  etc.  Irr.  Co. 
v.  Stanislaus  Co.,v90  Fed.  520,  diversity  of  citizenship  is  not  necessary 
where  bill  shows  Federal  question;  Arkansas  v.  Kansas  etc>  Coal  Co., 
96  Fed.  356,  Federal  question  must  appear  from  complaint  Ttself ;  dis- 
senting opinion  in  Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  810,  31  C.  C.  A. 
223,  majority  maintaining  jurisdiction  of  suit  upon  adverse  claim  to 
mining  patent  under  Rev,  Stats.,  §  2326;  Pope  v.  Louisville  etc.  Ry. 
Co.,  173  U.  S.  578,  43  L.  Ed.  817,  19  Sup.  Ct.  502,  arguendo. 

Distinguished  in  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S. 
479,  46  L.  Ed.  286,  21  Sup.  Ct.  177,  holding,  under  section  5  of  Act  of 
1891,  Supreme  Court's  power  to  review  final  judgment  of  Circuit  de- 
pends upon  whether  case  involved  State  law  alleged  to  violate  Federal 
Constitution ;  Florida  Cent.  etc.  R.  R.  Co.  v.  Bell,  176  U.  S.  325,  44 
L.  Ed.  489,  20  Sup.  Ct.  401,  holding  Circuit  Court  of  Appeals  cannot 
render  final  judgment  in  suit  in  ejectment  for  land  by  patentee  against 
railroad  claiming  under  act  of  Congress. 

Jurisdiction   depending   on   diversity  of   citizenship   when  suit  com- 
menced is  not  lost  by  subsequent  developments. 

Approved  in  Ayres  v.  Polsdorfer,  187  U.  S.  588,  595,  .47  L.  Ed.  815, 
317,  23  Sup.  Ct.  197,  199,  holding  writ  of  error  will  not  lie  to  review 
judgment  of  Circuit  Court  of  Appeals  involving  Federal  question,  but 
resting  solely  originally  on  diverse  citizenship;  Huguley  Mfg.  Co.  v. 
Galeton  Cotton  Mills,  184  U.  S.  294,  46  L.  Ed.  648,  22  Sup.  Ct.  454, 
holding  Act  of  March  3,  1891,  §  6,  for  review  of  final  decisions  of  Cir- 
cuit Court  of  Appeals  '*by  certiorari  or  otherwise,"  gives  no  right  to 
appeal;  Peabody  Gold  Min.  Co.  v.  Gold  Hill  Min.  Co.,  Ill  Fed.  822, 
49  C.  C.  A.  637,  holding  Federal  question  cannot  be  supplied  in  suit 
for  trespass  to  mining  property  by  anticipating  probable  defense; 
Grand  Trunk  Ry.  Co.  v.  Twitchell,  59  Fed.  730,  8  C.  C.  A.  237,  diversity 
cannot  be  shown  by  amendment  after  removaL 
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MiflcellaneoiiB.  Cited  in  Blackburn  v.  Portland  Gold  Min.  Co.,  175 
U.  S.  584,  44  L.  Ed.  282,  20  Sup.  Ct.  227,  State  courts  may  determine 
controversies  under  Rev.  Stats.,  §  2326,  not  involving  disputed  con- 
strnction  thereof. 

Distinguished  in  Owensboro  v.  Owensboro  Water  Works  Co.,  115  Fed. 
322,  53  C.  C.  A.  146,  holding  where  plaintiff's  pleadings  disclose  case 
resting  on  constitutional  question,  Supreme  Court  has  exclusive  juris- 
diction on  appeal. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  loca- 
tion.   Note,  65  L.  R.  A.  499,  500. 

Miscellaneous.  Cited  in  Spreckels  Sugar  Ref.  Co.  v.  MoClain,  192 
U.  S.  409,  48  L.  Ed  500,  24  Sup.  Ct.  379,  holding  decision  of  Circuit 
Court  of  Appeals  in  suit  to  recover  taxes  exacted  under  protest  under 
War  Revenue  Act  of  1898  is  not  final. 

150  U.  8.  145-149,  37  L.  Ed.  1033,  14  Sup.  Ct.  44,  X7NITED  STATES  ▼. 
MORMON  OHUROH. 

Disposition   of    property  of    church   upon  dissolution.    Note,   47 
L.  R.  A.  (N.  8.)  1015. 

MisceUaneous.  Cited  in  Opinicm  of  Justices,  66  N.  H.  639,  33  Atl. 
1082,  dissolution,  by  forfeiture  or  otherwise,  of  corporate  charter  does 
not  confiscate  property  rights. 

150  U.  8.  150-156,  37  It.  Ed.  1034,  14  Sup.  Ot.  60,  IN  BE  PARSONS. 
Mandamus  will  not  Issne  to  control  decision  of  lower  court. 

Approved  in  Ex  parte  American  Steel  Barrel  Co.,  230  U.  S.  46,  57 
L.  Ed.  1884,  33  Sup.  Ct.  1007,  denying  mandamus  to  control  action  of 
senior  circuit  judge  in  designating  judge  to  act  in  place  of  one  re- 
tired; Kimberlin  v.  Commission  to  Five  Civilized  Tribes,  104  Fed.  655, 
44  C.  C.  A.  109,  holding  mandamus  will  not  issue  to  compel  commis- 
sion to  five  civilized  tribes  to  enroll  applicant  as  citizen  in  Chickasaw 
nation;  Robey  v.  Prince  George's  County,  92  Md.  158,  48  Atl.  49, 
holding  mandamus  will  not  issue  to  command  county  commissioners  to 
make  levy  for  fees  of  officers  in  criminal  case;  Matney  v.  King,  20 
Okl.  41,  93  Pac.  745,  granting  mandamus  to  compel  judge  to  examine 
credentials  of  claimants  to  office  of  clerk  of  District  Court;  United 
States  V.  Judges  of  United  States  Court  of  Appeals  of  Indian  Terri- 
tory, 85  Fed.  180,  29  C.  C.  A.  78,  reaffirming  rule;  and  In  re  Rice,  155 
U.  S.  403,  39  L.  Ed.  201,  15  Sup.  Ct.  152,  even  where  Circuit  Court 
resorts  to  summary  proceedings  in  administering  assets  of  insolvent 
corporation. 

When  mandamus   is  the  proper    remedy   against    public   officers. 
Note;  98  Am.  St.  Bsp.  891. 
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150  U.  8.  166^158,  37  la.  Ed.  1037,  14  Bap.  Ot.  43,  MOBSE  ▼.  AMBEB80N. 

Jndgment  will  be  afflrmed  where  hOl  of  ezceptioiui  is  not  Beuonably 
allowed. 

Approved  in  Jennings  v.  Philadelphia  etc.  Ry.  Co.,  218  U.  S.  257, 
54  L.  Ed.  1031,  31  Sup.  Ct.  1,  allowance  of  bill  of  exceptions  after 
close  of  term  should  not  rest  on  mere  implication  of  consent;  Colvin 
V.  Jacksonville,  158  U.  S.  458,  39  L.  Ed.  1053,  15  Sup.  Ct,  866,  division 
of  opinion  must  be  certified  during  judgment  term ;  Camden  Iron  Wks. 
Co.  V.  Sater,  223  Fed.  613,  139  C.  C.  A.  157,  sixty  days'  extension  for 
settling  bill  of  exceptions  granted  in  September  during  February  term 
of  court  carries  jurisdiction  over  settlement  into  October  term;  City 
of  Harper  v.  Daniels,  211  Fed.  60,  129  C.  C.  A.  242,  bill  of  exceptions 
filed  at  succeeding  term  is  too  late;  Robertson  v.  Cockrell,  209  Fed. 
843,  126  C.  C.  A.  567,  affirming  judgment,  where  no  bill  of  exceptions 
was  seasonably  allowed;  McCord  v.  Baltimore  etc.  R.  Co.,  187  Fed. 
744,  109  C.  C.  A.  491,  exception  to  entry  of  judgment  non  obstante 
after  term  and  after  writ  of  error  had  been  allowed  and  assignment 
of  errors  filed  in  Circuit  Court  was  too  late;  Dalton  v.  Gunnison,  165 
Fed.  875,  91  C.  C.  A.  457,  where  delay  in  signing  bill  of  exceptions 
until  after  expiration  of  term  is  due  to  inability  of  court  stenc^prapher 
to  transcribe  notes,  court  may  sign  bill;  Pittsburgh  Gas  &  Coke  Co.  v. 
Goff-Kirby  Co.,  151  Fed.  468,  81  C.  C.  A.  76,  refusing  to  allow  amended 
bill  of  exceptions  after  case  has  been  argued  in  appellate  court;  Re- 
liable Incubator  etc.  Co.  v.  Stahl,  102  Fed.  593,  42  C.  C.  A.  522,  hold- 
ing bill  of  exceptions  presented  after  term  should  contain  order  of 
extension  of  time  or  distinct  statement  of  consent  of  other  party;  Kelly 
v.  Moore,  22  App.  D.  C.  8,  trial  court  cannot  allow  bill  of  exceptions 
after  term  and  after  appeal  has  been  perfected;  Talty  v.  District  of 
Columbia,  20  App.  D.  C.  491,  dismissing  writ  of  error  where  bill  of 
exceptions  was  signed  two  days  after  term;  United  States  v.  Sena, 
15  N.  M.  201,  106  Pac.  387,  where  no  order  of  trial  court  during  term 
extended  time  for  filing  bill  of  exceptions,  bill  filed  after  term  is 
ineffectual. 

Distinguished  in  Koewing  v.  Wilder,  126  Fed.  474,  61  C.  C.  A.  312, 
holding  order  during  term  directing  verdict  for  defendant  and  allow- 
ing such  time  as  counsel  desired  for  bill  of  exceptions  operated  as 
extension  of  time;  Western  Dredging  etc.  Co.  v.  Heldmaier,  116  Fed. 
183,  53  C.  C.  A.  625,  holding  where  trial  judge  assigned  from  another 
district  was  absent  when  bill  was  presented,  he  might  sign  nunc  pro 
tunc  order  when  again  sitting  in  such  district;  Ward  v.  Cochran,  150 
U.  S.  603,  87  L.  Ed.  1196,  14  Sup.  Ct.  231,  where  order  of  court  durinc: 
judgment  term  extended  time  for  filing  bill;  Southern  Pac.  Co.  v. 
Johnson,  69  Fed.  562,  16  C.  C.  A.  317,  where  bill  was  settled  during 
judgment  term;  Talbot  v.  Press  Pub.  Co.,  80  Fed.  568,  extending  time 
for  bill  of  exceptions  after  term  but  before  time  limited  by  rules. 
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160  U.  8.  150-164,  87  L.  Ed.  1087, 14  Sup.  Ot.  66,  EMPIKE  OOAI.  ETC.  CO. 
Y.  EMPIEE  lilN.  CO. 

Corporation  Is  dtisen  of  State  of  creatioii  for  juriBdicttoiua  pnrpoMs. 

Approved  in  Cramer  ▼.  Singer  Mfg.  Co.,  59  Fed.  75,  following  rule. 

Court  will  notice,  ena  sponte,  want  of  diverse  citisenstaip;  it  cannot  be 
waived  by  parties. 

Approved  in  McEldowney  v.  Card,  193  Fed.  480,  objection  that  case 
is  not  within  general  jurisdiction  of  Federal  court  cannot  be  waived 
by  defendant  in  suit  by  trustee  in  bankruptcv  to  recover  for  breach  of 

contract. 

150  TJ.  8.  164-170,  37  la.  Ed.  1089,  14  Sup.  Ct.  68,  HOWABD  ▼.  DETROIT 
STOVE  WOBX8. 

Patent  will  not  israe  on  vague  description. 

Approved  in  D'Arcy  v.  Staples  &  Hanford  Co.,  161  Fed.  742,  88 
C.  C.  A.  606,  Staples  patent  for  spring  supports  for  chair  seats,  as 
limited  to  particular  structure  described,  is  infringed  by  one  device 
in  Buity  but  not  by  another  device;  Wolff  v.  E.  I.  Du  Pont  De  Nemours 
&  Co.,  122  Fed.  958,  holding  Van  Freeden  patent  No.  429,516,  for 
process  for  making  smokeless  powder  not  infringed  by  process  of 
Dn  Pont  patent  No.  503,586;  De  Lamar  v.  De  Lamar  Min.  Co., 
117  Fed.  248,  54  C.  C.  A.  272,  holding  invalid  Waldstein  patent 
No.  607,719,  for  process  for  extracting  precious  metals  from  cyanide 
solutions;  Standard  Caster  etc.  Co.  v.  Caster  Socket  Co.,  113  Fed.  165, 
51  C.  C.  A.  109,  holding  invalid  Berkey  patent  No.' 318,533,  for  caster 
socket  with  integral  interior  spring;  Overweight  Counterbalance 
Elevator  Co.  v.  Henry  Vogt  Mach.  Co.,  102  Fed.  961,  43  C.  C.  A.  80, 
holding  void  for  anticipation  Hinkle  patent  No.  257,943,  for  improve- 
ment in  freight  and  passenger  elevators;  dissenting  opinion  in  Fuller- 
ton  Walnut  Growers'  Assn.  v.  Anderson-Bam^over  Mfg.  Co.,  166  Fed. 
456,^92  C.  C.  A.  295,  majority  holding  Farrell  patent  for  bleaching 
nuts  was  not  anticipated,  and  is  infringed;  The  Incandescent  Lamp 
Patent,  159  TJ.  S.  475,  40  L.  Ed.  224,  16  Sup.  Ct.  79,  patent  for  in- 
candescent conductor  (except  claim  3)  is  void  for  vagueness;  Electric 
Ry.  Co.  V.  Jamaica  etc.  R.  R.  Co.,  61  Fed.  668,  to  support  patent,  de- 
scription must  be  clear  enough  to  enable  skilled  artisan  to  construct 
it;  H.  W.  Johns  Mfg.  Co.  v.  Robertson,  60  Fed.  905,  arguendo. 

Distinguished  in  Hensel-Colladay  v.  Rosenau,  105  Fed.  969,  holding 
Poyet  patent  No.  621,124,  for  improvement  in  skirt  protectors,  not 
void  for  indefiniteness. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  269,  427. 

Patent  Ko.  123^142  for  flange  in  stoye  is  yoid  for  want  of  novelty. 
Approved  in  Coss  v.  Detroit  Forging  Co.,  230  Fed.  456,  Coss  patent 
for  bow  sockets  for  carriage  tops  is  void  for  lack  of  invention;  Phil- 
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adelphia  Rubber  Works  Co.  v.  Portage  Rubber  Co.,  227  Fed.  628,  Marks 
patent  for  process  for  devnlcanization  of  vulcanized  rubber  is  void 
for  lack  of  invention;  Bullock  Elec.  Mfg.  Co.  v.  General  Elec.   Co.^ 

149  Fed.  418,  79  C.  C.  A.  229,  patent  for  improvement  in  armature  cores, 
when  novelty  of  invention  consists  in  dimensions  or  material,  must 
specify  them. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  158. 

TTm  of  bolt!  aad  rivets  in  stove  does  not  involve  inventioiL 
Distinguished  in  General  Electric  Co.  v.  City  of  Dunkirk,  211  Fed. 
644,  holding  Emmet  patent  for  steam  turbine  valid  and  infringed. 

Oasting  grate  in  one  pieea  instead  of  two  is  not  invention. 
Approved  in  Bemz  v.  Schaefer,  205  Fed.  52,  Bemz  patent  for  air 
pump  for  blow  torches  is  void  for  lack. of  invention;  Sheffield  Car  Co. 
V.  D  * Arcy,  194  Fed.  692,  116  C.  C.  A.  322,  D ' Arcy  patent  for  spring 
cushion  sjbructure  was  anticipated  by  Crandall  patent  for  bedspring; 
H.  Mueller  Mfg.  Co.  v.  A.  T.  McDonaly  etc.  Mfg.  Co.,  164  Fed.  996, 
999,  Mueller  patent  for  stop  and  waste  cock  is  void  for  anticipation ; 
Maunula  v.  Sunell,  155  Fed.  540,  Haataja  patent  for  net  leader  covers 
new  combination  of  old  elements  producing  better  result,  and  is  patent- 
able; General  Electric  Co.  v.  Yost-Electric  Mfg.  Co.,  139  Fed.  570,  71 
C.  C.  A.  552  (affirming  131  Fed.  877),  insulating  lining  for  use  in  incan- 
descent light  sockets;  Re  Fleuss,  41  App.  D.  C.  525,  improvement  in 
appliances  for  supplying  oxygen  air  to  divers,  miners  and  others  is  void 
for  anticipation;  Olmstead  v.  Andrews,  77  Fed.  840,  23  C.  C.  A.  488, 
Nutting  patent  for  map  case  is  void  of  invention, 

150  U.  S.  170-181,  S7  I..  Ed.  1041,  14  Sup.  Ot.  63,  OABET  v.  HOXreTON- 
ETC,  BY.  CO. 

Oral  argoment  is  not  allowed  on  motion  to  dismiss. 
Approved  in  B(^rt  v.  Southern  Pac.  Co.,  215  Fed.  221,  refusing  to 
dismiss  bill  for  laches  where  case  may  be  tried  without  prejudice  to 
defendant  same  way  as  if  taken  before. 

Under  section  6,  Act  of  1801,  appeal  lies  to  Supreme  Court  direct  ^rtiero 
Jurisdiction  is  in  issue. 

Approved  in  American  Sugar  Refining  Co.  v.  Johnson,  60  Fed.  508, 
509,  9  C.  C.  A.  110,  where  whole  case  is  appealed  to  Circuit  Court  of 
Appeals,  it  may  determine  question  of  jurisdiction;  The  Paquete 
Habana,  175  U.  S.  681,  44  L.  Ed.  320,  20  Sup.  Ct.  292,  arguendo. 

In  cases  inv<dving  construction  or  i4?Plication  of  Oonstitntion,  appeal 
may  be  direct. 

Approved  in  American  Security  etc.  Co,  v.  Commissioners  of  District 
of  Columbia,  224  U.  S.  495,  56  L.  Ed.  857,  32  Sup.  Ct.  553,  denying 
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writ  of  error  to  review  case  involving  construction  of  local  street  ex- 
tension act  of  Congress  for  District  of- Columbia ;  Empire  State>Idaho 
Mining  etc.  Co.  v.  Hanley,  205  U.  S.  234,  51  L.  Ed.  783,  27  Sup.  Ct. 
476,  in  suit  in  Circuit  Court,  where  diverse  citizenship  exists  and  ques- 
tion is  whether  decree  in  former  suit  is  res  judicata,  case  does  not  in- 
volve Federal  Constitution  and  laws,  and  direct  appeal  does  not  lie  to 
this  court;  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  4,  25  C.  C.  A.  301,  de- 
dining  jurisdiction  of  appeal  involving  validity  of  State  tax  on  patent 
rights. 

Distinguished  in  Cosmopolitan  Mining  Co.  v.  Walsh,  193  U,  S.  468, 
469,  470,  48  L.  Ed.  762,  753,  24  Sup.  Ct.  489,  contention  of  foreign  cor- 
poration that  certain  State  judgments  against  it  were  based  on  service 
on  agent  unauthorized  by  State  law  or  principles  of  general  juris- 
prudence, does  not  involve  such  construction  or  application;  Osborne 
V.  Florida,  164  U.  S.  656,  41  L.  Ed.  588.  17  Sup.  Ct.  216,  act  of  1891 
does  not  enlarge  power  of  reviewing  State  construction  of  State  statutes. 

To  brine  appeal  to  Supreme  Oonxt  aa  InyolTliig  jurisdiction,  imme  most 
lUkYe  been  decided  against  appellant. 

Approved  in  Viquesney  v.  Allen,  131  Fed.  23,  65  C.  C.  A.  259,  and 
In  re  Lennon,  160  U.  S.  400,  37  L.  Ed.  1123,  14  Sup.  Ct.  126,  both  fol- 
lowing rule ;  Ansbro  v.  United  States,  159  U.  S.  698,  40  L.  Ed.  311,  16 
Sap.  Ct<  189,  the  constitutional  issue  must  be  directly  and  necessarily 
jinvolved;  Cornell  v.  Green,  163  U.  S.  80,  41  L.  Ed.  78,  16  Sup.  Ct.  971, 
the  constitutional  question  must  have  been  raised  below;  Peterborough 
R.  R.  v.  Boston  etc.  R.  Co.,  239  U.  S.  627,  60  L.  Ed.  474,  36  Sup.  Ct.  164, 
and  National  Telephone  Mfg.  Co.  v.  American  Bell  Tel.  Co.,  226  U.  S. 
601,  57  L.  Ed.  376,  33  Sup.  Ct.  114,  both  dismissing  for  want  of  jurisdic- 
tion; Guaranty  Trust  Co.  v.  Metropolitan  Street  Ry.  Co.,  215  U.  S.  587, 
54  L.  Ed.  339,  30  Sup.  Ct.  404,  dismissing  appeal  from  Circuit  Qourt. 

Question  of  Olrcuit  Court's  Jurisdiction  must  be  certified;    wlietber 
failure  would  be  fatal,  quaere. 

Approved  in  King  v.  McLean  Asylum  of  Massachusetts  General  Hos- 
pital, 64  Fed.  327,  12  C.  C.  A.  139,  question  of  jurisdiction,  if  uncer- 
tified, does  not  deprive  Circuit  Court  of  Appeals  of  jurisdiction. 

Jurisdiction  of  Federal  Circuit  Court  of  Appeals  to  review  ques- 
tion of  jurisdiction  of  Circuit  Court.    Note,  9  Ann.  Oas.  388. 

Appeal  does  not  lie  in  suit  attacking  Olreuit  Court's  Jurisdiction  in 
]inor  suit. 

Approved  in  Childers  v.  McClaughry,  216  U.  S.  145,  54  L.  Ed.  423, 
30  Sup.  Ct.  370,  where  habeas  corpus  proceeding  is  based  on  jurisdic- 
tion of  trial  court,  and  question  is  under  statute,  jurisdiction  of  habeas 
eorpus  proceeding  is  net  in  issue,  and  where  constitutionality  of  statute 
is  not  involved,  direct  appeal  does  not  lie  to  this  eourt ;  Carey  v.  Houston 
etc.  Ry.  Co.,  161  U.  S.  126,  40  L.  Ed.  642,  16  Sup.  Ct.  541,  suit  to  set 
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aside  foreclosure  decree  for  fraud;  Van  Wagenen  y.  Sewall,  160  U.  S. 
373,  40  L,  Bd.  461,  16  Sup.  Ct.  371,  arguendo. 

To  bring  appeal  from  Oircnlt  to  Supreme  Court  because  Oonstltutloii 
luTolved,  it  must  be  controlling  question. 

Approved  in  Paraiso  v.  United  States,  207  U.  S.  370,  52  L.  Ed.  250. 
28  Sup.  Ct.  127,  dismissing  writ  of  error  to  review  judgment  of  Supreme 
Court  of  Philippine  Islands,  where  question  of  application  of  Federal 
Constitution  was  not  raised  at  trial ;  Guaranty  Trust  Co.  v.  Metropolitan 
St.  Ry.  Co.,  171  Fed.  1014,  Circuit  Court  should  not  grant  direct  appeal 
to  Supreme  Court  involving  miscellaneous  questions  merely  because 
constitutional  question  may  be  incidentally  raised;  Watkins  v.  King, 
118  Fed.  531,  55  C.  C.  A.  290,  holding  introduction  of  Federal  question 
as  question  of  validity  of  State  law  offered  in  evidence  as  muniment  of 
title  does  not  prevent  writ  of  error  to  Circuit  Court  of  Appeals;  Blythc 
Co.  V.  Blythe,  172  U.  S.  644,  43  L.  Ed.  1183,  19  Sup,  Ct.  873,  followinij 
rule;  Scott  v.  Donald,  165  U.  S.  73,  41  L.  Ed.  634,  17  Sup.  Ct.  266, 
issue  of  Federal  constitutionality  of  State  law  gives  jurisdiction  of  all 
other  questions ;  King  v.  McLean  Asylum  of  Massachusetts  General  Hos- 
pital, 64  Fed.  329, 26  L.  R.  A.  784,  12  C.  C.  A.  145,  assuming  jurisdiction 
where  no  constitutional  question  was  involved;  Green  v.  Mills,  69  Fed. 
857, 30  L.  R.  A.  93, 16  C.  C.  A.  516,  assuming  jurisdiction  of  suit  attacking 
State  law  where  question  of  equitable  cognizance  thereof  was  raised ;  Staf- 
fords  v.  King,  90  I^ed.  140,  32  C.  C.  A.  536,  assuming  appellate  jurisdic- 
tion where  all  defenses  did  not  involve  Federal  question;  Illinois  Cent. 
R.  R.  V.  Adams,  93  Fed.  856,  35  C.  C.  A.  635,  declining  appellate  jur- 
isdiction over  decision  refusing  to  enjoin  tax  alleged  to  violate  charter 
rights  and  Constitution. 

Miscellaneous.  Cited  in  United  States  ▼.  Jahn,  155  U.  S.  116,  39 
L.  Ed.  90,  15  Sup.  Ct.  42,  as  to  plaintiff's  right  of  cross-appeal  to 
Circuit  Court  of  Appeals,  where  defendant  appeals  to  Supreme  Court. 

150  U.  8.  182-192,  37  I*.  Ed.  1044,  14  Sup.  Ot.  71,  HEDGES  v.  DIXON  00. 

Municipal  corporation  receiving  money  for  invalid  securities  must  return 
it,  but  not  where  bonds  donated. 

Approved  in  Standard  Savings  &  Loan  Assn.  v.  Aldrich,  163  Fed.  221, 
20  L.  R.  A.  (N.  S.)  393,  89  C.  C.  A.  646,  intervener  having  loaned 
money  to  building  association  without  power  to  borrow  money  cannot 
recover  on  contract  or  in  equity;  Town  of  Oilman  v.  Femald,  141  Fed. 
944,  72  C.  C,  A.  675,  town  empowered  to  borrow  money  but  not  to  issue 
negotiable  bonds  liable  for  money  borrowed^  although  bonds  issued 
therefor  ultra  vires;  Chelsea  Sav,  Bank  v.  City  of  Ironwood,'130  Fed. 
412,  413,  66  C.  C.  A.  230,  city  which  sold  bonds  for  lawful  purpose, 
within  charter  power,  but  irregularly  issued,  bound  to  return  oonsidera- 
'tion  received;  Swanson  v.  City  of  Ottumwa,  131  Iowa,  547,  551,  9  Ann. 
Cas.  1117,  5  L.  R.  A.  (N.  S.)  860,  106  N.  W.  12,  13,  where  city  donated 
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negotiable  bondSi  void  for  want  of  power,  to  railroad  to  reimburse  it 
for  money  paid  for  depot  grounds,  holder  of  bonds  cannot  recover. 
Distinguished  in  Eaton  v.  Shiawassee  County,  218  Fed.  590,  134 
C.  C.  A.  316,  holding  county  board  was  without  power  to  borrow  thirty 
thousand  dollars  more  than  authorized  for  construction  of  courthouse, 
and  lender  could  not  recover;  Truman  v.  Inhabitants  of  Town  of 
Harmony,  205  Fed.  554,  555,  where  town  authorized  bond  issue  in  aid 
of  projected  railroad  to  be  exchanged  for  railroad  stock,  fact  that  stock 
was  worthless  did  not  affect  liability  of  town  on  bonds;  Truman  v.  In- 
habitants of  Town  of  Harmony,  198  Fed.  560,  561,  bill  to  recover  on 
bonds  issued  by  municipality  is  sufficient  as  against  demurrer,  where 
bill  shows  bon'ds  were  legally  voted  except  as  to  excess  above  debt 
limit;  Everett  v.  Independent  School  Dist.,  109  Fed.  702,  holding  equity 
may  inquire  as  to  excess  of  bond  issue  over  constitutional  limitations 
and  award  judgment  for  amount  within  such  limitations. 

Monicipality  is  not  eatopped  by  recitals  to  deny  comrtitQtlonal  authority 
to  issue  bonda. 

Approved  in  Inhabitants  of  Town  of  Harmony  v.  Truman,  212  Fed. 
10, 11, 13,  14, 15, 128  C.  C.  A.  544,  denying  recovery  to  holder  of  bonds 
issued  by  invalid  vote  of  town  meeting;  City  of  Santa  Cruz  v,  Wykes, 
202  Fed.  370, 120  C.  .C.  A.  485,  holder  of  bonds,  of  corporation  operating 
city  waterworks,  not  containing  recitals  that  they  were  issued  in  con- 
formity with  Constitution  or  laws  of  State,  were  charged  with  full 
notice  of  want  of  power  of  city  to  authorize  issuance,  but  city  ratified 
indebtedness  exceeding  city's  debt  limit  and  validated  bonds;  Hamilton 
County  V.  Montpelier  Sav.  Bank  etc.  Co.,  157  Fed.  27,  84  C.  C.  A.  523, 
recital  in  funding  bonds  of  municipality  that  officers  had  power  to 
determine  validity  of  outstanding  bonds  estopped  county  to  deny  their 
validity  as  against  bona  fide  holder  of  funding  bonds;  Geer  v.  School 
Dist.,  Ill  Fed.  690,  49  C.  C.  A.  539,  holding  school  district  authorized 
to  issue  bonds  for  school  purposes  is  liable  to  lender,  although  bonds 
were  void  where  money  was  used  to  build  schoolhouse;  Travelers'  Ins. 
Co.  V.  Johnson  City,  99  Fed.  668,  40  C.  C.  A.  58,  holding  purchaser  of 
bonds  issued  by  city  to  railroad  company  where  city  had  no  authority 
to  issue  cannot  hold  city  for  amount  of  bonds ;  Jordan  v.  City  of  Logans- 
port,  178  Ind.  651,  99  N.  E.  1068,  act  providing  that  cities  of  certain 
nambers  of  inhabitants  unable  to  pay  for  sewers  may  grant  franchise 
to  contractor  to  lease  and  operate  sewer  is  valid;  Thomburg  v.  School 
Dist.  No.  3,  175  Mo.  24,  75  S.  W.  84,  holding  recitals  in  school  district 
bonds  issued  without  election  or  notice  as  required  by  law  give  rise 
to  no  estoppel;  Haskins  &  Sells  v.  Oklahoma  City,  36  Okl.  70,  126  Pac. 
209,  contract  of  city  for  indebtedness  in  excess  of  limitation  by  Con- 
stitution is  void,  and  creates  no  debt  against  city;  Claybrook  v.  Com- 
missioners of  Rockingham  Co.,  114  N.  C.  461,  19  S.  £.  595,  reaffirming 
rule;  Prickett  v.  Marceline,  65  Fed.  474,  under  Missouri  constitational 
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limitation  of  municipal  debt  capacity;  Earles  v.  Wells,  94  Wis.  296, 
59  Am.  St  Bep.'  889,  68  N.  W.  967,  under  Wisconsin  Constitution,  lim- 
iting municipal  debt  capacity;  Gillette-Herzog  Mfg.  Co.  v.  Canyon  Co., 
85  Fed.  398,  implied  contract  to  pay  does  not  arise  where  express  con- 
tract is  void;  Stebbins  v.  Perry  Co.,  167  111.  572,  47  N.  E.  1060,  where 
county  voted  stock  subscription  in  excess  of  constitutional  limitation; 
dissenting  opinion  in  Dudley  v.  Board  of  Commrs.  of  Lake  County,  80 
Fed.  680,  26  C.  C.  A.  82,  majority  distinguishing,  where  debt  capacity 
was  enlarged  by  election. 

Distinguished  in  National  Life  Ins.  Co.  v.  Board  of  Education,  62 
Fed.  789,  790,  10  C.  C.  A.  637,  where  want  of  authority  does  not  appear 
from  bonds,  laws  or  records  therein  referred  to;  Lake  Co.  v.  Standley, 
24  Colo.  9,  49  Pac.  26,  where  bonds  were  issued  in  exchange  for  valid 
warrants. 

What  is  municipal  indebtedness,  within  meaning  of  prohibitions 
against.    Note,  44  Am.  St.  Bep.  242. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  B.  A.  1915A,  947,  948,  977. 

Equity  cannot  change  terms  of  contract  in  alMMnce  of  ftand,  aoddent 
or  mistake. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Bowles,  1  Ind.  Ter.  261,  40 
S.  W.  903,  where  interstate  commerce  rate  was  collected  on  shipment 
of  hay  from  territory  to  State  after  contract  was  made  for  lower  rate, 
shipper  cannot  recover  excess. 

Equity  follows  law  and  will  not  enforce  contract  void  at  law. 
Approved  in  Gamewell  Fire- Alarm  Tel.  Co.  v.  Laporte,  102  Fed.  420, 42 
C,  C.  A.  405,  holding  equity  will  not  construe  void  contract  for  fire-alarm 
system  as  one  giving  company  implied  franchise  to  operate  system  for 
own  benefit ;  Allen  v.  Kitchen,  16  Idaho,  145,  18  Ann.  GaJi.  914,  100  Pac. 
1056,  holding  equity  court  could  not  reform  executory  contract  for 
sale  of  real  estate  by  adding  to  description;  Rambo  v.  First  State  Bank 
of  Argentine,  88  Kan.  259,  128  Pac.  183,  bank  is  not  liable  on  equitable 
grounds  to  holder  of  unaccepted  check,  where  holder  acquired  check  on 
oral  representation  of  bank  that  drawer  had  funds  on  deposit  to  meet 
check ;  Brazoria  Co.  v,  Youngstown  Bridge  Co.,  80  Fed.  17,  25  C.  C.  A. 
306,  reaffirming  rule;  Hovey  v.  Commissioners  of  Wyandotte  County, 
56  Kan.  .583,  44  Pac.  19,  county  cannot  be  held  on  contract  of  road 
commissioners  appointed  under  void  statute;  Detroit  v.  Detroit  City 
Ry.  Co.,  60  Fed.  173,  arguendo. 

Equity  will  not,  at  instance  of  bondholders,  determine  excess  of  issu? 
and  enforce  residue. 

Approved  in  Priekett  v.  Marceline,  65  Fed.  476,  all  bonds  of  sin^e 
issue   exceeding  constitutional  limit  are  void;  Waite  v.   Santa  Cruz, 
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89  Fed.  629,  where  bonds  whieh  were  issued  for  both  authorized  and 
unauthorized  purposes  cannot  be  separated,  all  are  void;  Crogster  v. 
Bayfield,  99  Wis.  11,  74  N.  W.  638,  under  Wisconsin  constitutional 
limitation  on  municipal  debt  capacity. 

Distinguished  in  McGillivray  v.  Joint  School  Dist.,  112  Wis.  363, 
88  Am.  St.  Rep.  976,  88  N.  W.  314,  holding  contract  by  school  dis- 
trict increasing   its   indebtedness   beyond   constitutional    limitation   in 
valid  up  to  such  limit  where  contractor  has  performed;   Herman  v. 
Oeonto,  110  Wis.  681,  86  N.  W.  688,  holding  contract  for  sewer  con- 
struction per  foot  according  to  size  and  material  used  is  divisible  and 
valid  to  constitutional  limit  of  indebtedness;  Aetna  Life  Ins.  Co.  v. 
Lyon  Co.,  82  Fed.  930,  part  of  bond  issue  used  to  pay  valid  debts  can- 
not ereate  excess. 

Miscellaneous.  Cited  in  Montgomery  v.  City  Council,  99  Fed.  829, 
40  C.  C.  A.  108,  holding  volunteer  paying  taxes  to  city  on  property  of 
another  is  not  subrogated  to  city's  rights  against  property;  Old  Colony 
Trust  Co.  V.  Medfield  etc.  Ry.  Co.,  216  Mass.  163,  102  N.  E.  487,  where 
street  railway  conveyed  property  to  trust  company  in  mortgage  to 
secure  issue  of  bonds  and  thereafter  contracted  for  electric  power,  bond- 
holders were  entitled  to  priority  of  claim  in  foreclosure  proceedings. 

150  U.  8.  193-201,  97  la.  Bd.  1049,  14  Sup.  Ot  78,  I.ANE  ft  BODUST  CO. 
V.  LOCKE. 

License  may  be  presumed  from  fact  tliat  inventor  used  employer's 
property  and  servants  in  developing  improvement. 

Approved  in  Schmidt  v.  Central  Foundry  Co.,  218  Fed.  467,  468,  469, 
corporation  had  implied  license  to  use  officer's  invention  perfected  by 
its  employees  and  at  its  expense;  Pressed  Steel  Car  Co.  v.  Hansen,  137 
Fed.  410,  2  L.  B.  A.  (N.  S.)  1172.  71  C.  C.  A.  207,  mere  relation  of 
employer  and  employee  does  not  give  entire  invention  to  employer,  but 
nothing  more  than  shop  right  or  irrevocable  license;  Barber  v.  National 
Carbon  Co.,  129  Fed.  375,  5  L.  R.  A.  (N.  S.)  1164,  64  C.  C.  A.  40,  cir- 
camstances  raising  implied  license;  American  Circular  Loom  Co.  v. 
Wilson,  198  Mass.  204,  205,  126  Am.  St.  Rap.  409,  84  N.  E.  136,  137, 
refusing  to  compel  assignment  to  employer  of  letters  patent  of  tubing 
machine  invented  by  employee;  D.  M.  Steward  Mfg.  Co.  v.  Steward, 
109  Tenn.  306,  70  S.  W.  812,  holding  manager  of  corporation  cannot 
recover  royalties  on  gas-tips  invented  by  him  and  manufactured  by  cor- 
poration at  his  request  prior  to  patent;  Gill  v.  United  States,  160  U.  S. 
432,  40  L.  Ed.  482,  16  Sup.  Ct.  325,  and  Blauvelt  v.  Interior  Conduit 
etc.  Co.,  80  Fed.  909,  26  C.  C.  A.  243,  reaffirming  rule ;  Withington  etc. 
Mfg.  Co.  V.  Kinney,  68  Fed.  506,  15  C.  C.  A.  531,  where  inventor  was 

employed  to  devise  and  superintend  construction  of  new  machine;  Fry 

V.  Roekwood  Pottery  Co.,  90  Fed.  500,  arguendo. 
XVI— 40 
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Distinguished  in  RoweU  v.  Rowell,  122  Wis.  21,  99  N.  W.  479,  firm's 
perpetual  implied  license  to  manufacture  under  patents  issued  to  its 
employees,  not  transferable  at  sale  of  firm's  assets  on  death  of  part- 
ner; Boston  V.  Allen,  91  Fed.  250,  251,  33  C.  C.  A.  485,  implied  license 
to  use  improved  gangway  at  one  ferry  does  not  extend  to  others; 
Fort  Wayne  etc.  R.  R.  Co.  v.  Haberkom,  15  Ind.  App.  486,  44  N.  E. 
324,  where  employer's  material  was  not  used  till  after  patent  applied 
for;  Burton  v.  Burton  Stock-Car  Co.,  171  Mass.  439,  50  N.  E.  1029, 
where  facts  were  held  to  imply  promise  to  pay  employee  for  patent. 

Rights  of  an  employer  to  inventions  made  by  his  employees.    Note, 
52  Ajdl  St.  Bep.  821. 

Master's  right  to  servant's  inventions.    Note,  2  L.  B.  A.  (N.  8.) 
1176. 

Rights  as  to    things    produced    by   labor  of    employee.    Note,  5 
L.  R.  A.  (N.  S.)  1182. 

Delay  of  twelve  years  in  claiming  rights  under  patent  against  employer 
using  it  bars  relief. 

Approved  in  Safety  Car  Heating  etc.  Co.  v.  Consolidated  Car  Heat- 
ing Co.,  160  Fed.  493,  suit  for  infringement  of  Dixon  patent  for  car- 
heating  apparatus  is  barred  by  laches  where  rival  manufacturer  com- 
menced making  infringing  device  more  than  ten  years  before  suit  and 
before  issuance  of  patent;  Adriance  etc.  Co.  v.  National  Harrow  Co., 
Ill  Fed.  639,  holding  owner  of  patent  cannot  be  enjoined  from  issu- 
ing in  good  faith  circulars  alleging  infringement  and  notifying  in- 
fringers that  they  will  be  sued;  Meyrowitz  Mfg.  Co.  v.  Eccleston,  98 
Fed.  439,  440,  holding  complainants  notifying  defendants  of  infringe- 
ment who  denied  same  cannot  after  ten  years'  delay  maintain  suit  for 
infringement. 

Distinguished  in  Motion  Picture  Patents  Co.  v.  Centaur  Film  Co., 
217  Fed.  251,  enjoining  use  of  motion-picture  negatives  taken  with  in- 
fringing camera,  though  bill  was  filed  only  two  days  before  expiration 
of  patent. 

Equity  will  not  aid  one  who  shows  no  excuse  for  his  laches. 
Approved  in  Ryason  v.  Dunten,  164  Ihd.  98,  73  N.  E.  78,  where 
mother,  cotenant  with  son,  redeemed  at  mortgage  sale  and  son  acqai- 
esced  for  several  years,  he  is  barred  by  laches  from  suing  mother's 
grantee;  Patterson  v.  Hewitt,  11  N.  M.  23,  55  L.  R.  A.  658,  66  Pac. 
558,  refusing  to  enforce  alleged  trust  in  mining  claims  after  eight  years' 
delay;  Taylor  v.  Slater,  21  R.  I.  106,  41  Atl.  1002,  holding  wife  of 
senior  partner  suing  on  note  of  partnership  twenty  years  after  it  was 
given  and  ten  years  after  death  of  last  solvent  partner  is  barred  by 
laches;  Gildersleeve  v.  New  Mexico  Min.  Co.,  161  U.  S.  579,  40  L.  Ed. 
814,  16  Sup.  Ct.  665,  and  Pennsylvania  Mut.  Life  Ins.  Co.  v,  Austin, 
168  U.  S.  697,  42  L.  Ed.  631,  18  Sup.  Ct.  228,  both  holding  mere  asser- 
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tion  of  Tights  does  not  exense  laehes;  Richardson  v.  Osbome,  82  Fed. 
il7,  sixteen  years'  acquiescence  in  use  of  patent  hars  infringement 
suit;  Keyes  v.  Eureka  Min.  Co.,  158  U.  S.  154,  39  L.  Ed.  931,  15  Sup. 
€t.  773,  seventeen  years'  acquiescence;  Woodmanse  etc.  Mfg.  Co.  v. 
Williams,  68  Fed.  493,  494,  15  C.  C.  A.  520,  fourteen  years'  acquies- 
cence; Miles  V.  Vivian,  79  Fed.  853,  25  C.  C.  A.  208,  twenty  years' 
delay  ban  bondholder's  right  against  trustee  for  failure  to  record  rail- 
road mortgage;  Lai  Republique  Francaise  v.  Schultz,  94  Fed.  501,  de- 
elining  to  enjoin  use  of  word  ^Wichy,"  used  by  water  manufacturers 
for  thirty  years. 

Loss  of  right  to  patent  by  public  use  of  invention  for  some  time 
before  application  for  patent.    Note,  20  E.  R.  0.  496. 

Equity  regards  witli  increased  disfavor,  delay  for  prudential  reasons, 
where  complainant  was  employed  by  respondent. 

Approved  in  Thorn  Wire  Co.  v.  Washburn  &  Moen  Co.,  159  U.  S. 
444,  40  L.  Ed.  212,  16  Sup.  Ct.  102,  continued  acceptance  of  royalties 
paid  is  acquiescence  in  licensee's  construction  of  contract. 

Miscellaneous.  Cited  in  Comptograph  Co.  v.  Burroughs  Adding 
Mach.  Co.,  175  Fed.  797,  fact  that  licensee  of  patent,  in  infringement 
suit  by  licensor,  filed  brief  attacking  validity  of  patent  does  not  entitle 
licensor  to  cancel  patent. 

160  U.  8.  202-209,  S7  L.  Ed.  1052,  14  Sup.  Ot.  75,  IfflBSXSSIPPI  MILLS  ▼. 
OOHN. 

Supreme  Court  may  hear  appeal  involving  Jurisdiction  of  Circuit  Court 
dismissing  biU  because  of  legal  remedy. 

Distinguished  in  Smith  v.  McKay,  161  U.  S.  359,  40  L.  Ed.  732,  16 
Sap.  Ct.  492,  such  appeal  now  lies  to  Circuit  Court  of  Appeals. 

Federal  courts'  equity  Jurisdiction  cannot  be  alfected  by  State  laws. 
Approved  in  Guffey  v.  Smith,  237  U.  S.  114,  69  L.  Ed.  864,  35  Sup. 
Ct.  526,  clause  in  lease  permitting  lessee  to  surrender  is  not  obstacle  tc 
enforcing  lease  in  equity  in  Federal  court  against  those  who  are  com- 
mitting waste  under  later  lease;  City  of  Knoxville  v.  Southern  Paving 
Const.  Co.,  220  Fed.  237,  Federal  District  Court  sitting  in  equity  has 
no  jurisdiction  of  common-law  action  removed  from  chancery  court, 
but  may  transfer  it  to  law  side  of  court;  Tullar  v.  Illinois  Cent.  R.  Co., 
213  Fed.  282,  283,  action  against  railroad  for  excess  freight  charge  on 
interstate  shipment  and  for  damages  for  shrinkage  in  value  of  poultr^*^ 
due  to  railroad's  negligence  is  not  removable,  though  first  cause  alone 
might  be  removable  under  Commerce  Act;  Western  Union  Tel.  Co.  v. 
Trapp,  186  Fed.  120,  108  C.  C.  A.  226,  Federal  court  may  enjoin  col- 
lection of  void  taxes,  but  fact  that  corporation  is  organized  under  Fed- 
oral  law  does  not  relieve  it  from  burden  of  taxation  in  State  where 
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it  has  property;  Central  of  Georgia  ^Ry.  Co.  v.  Railroad  Commission, 
161  Fed.  965,  Federal  court  may  enjoin  enforcement  of  State  railroad 
rate  statutes,  where  enforcement  of  penalties  would  bankrupt  railroad; 
Louisville  etc.  R.  Co.  y.  Railroad  Commission,  157  Fed.  958,  suit  to 
enjoin  enforcement  of  State  railroad  rate  statute  as  interference  with 
interstate  commerce  and  prosecutions  thereunder,  is  not  suit  against 
State;  Mathews  Slate  Co.  v.  Mathews,  148  Fed.  493,  statute  providing 
that  courts  shall  have  jurisdiction  in  equity  to  reaieh  property  or  in- 
terest which  cannot  be  attached  in  action  at  law,  extends  equitable 
jurisdiction,  and  Federal  court  cannot  entertain  sait  brought  there- 
under; Illinois  Life  Ins.  Co.  v.  Newman,  141  Fed.  453,  Federal  court 
of  equity  has  no  power  to  enjoin  illegal  State  tax,  though  statute  con- 
fers such  power  on  State  courts;  Alger  v.  Anderson,  92  Fed.  699,  re- 
affirming rule;  Smyth  v.  Ames,  169  U.  S.  517,  42  L.  Ed.  838,  18  Sup. 
Ct.  422,  adequacy  of  legal  remedy  is  not  determined  solely  by  State's 
statutes ;  Murray  v.  Chicago  etc.  Ry.  Co.,  62  Fed.  38,  applying  common- 
law  rule  to  determine  interstate  carrier's  obligations,  subject  to  con- 
gressional legislation;  Fernald  v.  Qlenn,  64  Fed.  53,  12  C.  C.  A.  27,  one 
equity  court  will  not  set  aside  interlocutory  decree  of  another;  Klever 
V.  Seawall,  65  Fed.  398,  12  C.  C.  A.  661,  partition  is  in  equity,  not- 
withstanding State  law;  Taylor  v.  Kercheval,  82  Fed.  499,  chancery 
has  no  jurisdiction  over  matters  of  executive  or  political  nature;  Green 
V.  Mills,  69  Fed.  857,  30  L.  R.  A.  94,  16  C.  C.  A.  516,  denying  equity 
jurisdiction  to  enjoin  registration  officer;  General  Elec.  Co.  v.  West 
Asheville  Imp.  Co.,  73  Fed.  389,  maintaining  equity  right  to  wind  up 
corporate  business,  regardless  of  State  statute;  D.  A.  Tompkins  Co.  v. 
Catawba  Mills,  82  Fed.  783,  prerequisites  to  creditor's  bill  are  not 
waived  by  State  statutes;  Taylor  v.  Louisville  etc.  R.  Co.,  88  Fed.  357, 
31  C.  C.  A.  537,  where  State  law  denied  right  of  enjoining  tax  collec- 
tion; Rockland  v.  Rockland  Water  Co.,  86  Me.  58,  29  Atl.  936,  declin- 
ing to  enjoin  dam  flooding  highway  where  statutory  remedy  existed. 

Distinguished  in  Union  Pac.  R.  Co.  v.  Board  of  Commrs.  of  Weld 
County,  222  Fed.  653,  138  C.  C.  A.  175,  refuiUng  to  enjoin  collection 
of  tax,  where  Colorado  statute  gives  adequate  remedy  in  action  to 
recoveif  illegal  tax;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  518,  hold- 
ing Federal  court  of  equity  will  enforce  remedy  of  Delaware  statute 
of  March  25,  1891,  for  appointment  of  receivers  for  insolvent  corpora- 
tions; Independent  Dist.  of  Pella  v.  Beard,  83  Fed.  13,  rule  applies 
to  jurisdiction  rather  than  determination  of  rights  after  jurisdiction 
established;  Gatton  v.  Chicago  etc.  Ry.  Co.,  95  Iowa,  142,  28  L.  R.  A. 
566,  63  N.  W.  599,  common  law  is  not,  as  such,  part  of  national 
jurisprudence. 

Questions  of  State  law  as  to  which  State  court  decisions  mtist  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  448. 
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FeAcial  courts'  equity  Joriidictioii  ig  sam*  as  that  of  English  bigli 
court  of  dumcery. 

Approved  in  Alger  v.  Anderson,  92  Fed.  700,  reaffirming  rale;  Deck 
V.  Whitman,  96  Fed.  875,  Federal  courts  conform  to  State  statutes 
regulating  mortgage  foreclosures. 

Suit  in  Federal  court  to  subject  property  fraudulently  conveyed  is  in 
equity  notwithstanding  State  law. 

Approved  in  First  Nat.  Bank  v.  Steinway,  77  Fed.  662,  following 
rule. 

Assignee  of  State  judgment  cannot  sue  in  Federal  court  unless  assignor 
coold  have  done  so. 

Approved  in  New  Orleans  v.  Benjamin,  153  U.  S.  434,  88  L.  Sd.  772, 
14  Sup.  Ct.  913,  bill  must  affirmatively  show  assignor's  ri^ht  to  sue 
in  Federal  court. 

Supreme  Court  can  consider  only  Circuit  Court's  Jurisdiction  wliere 
sBiount  is  Insufficient  for  appeal  on  merits. 

Approved  in  National  Surety  Co.  v.  State  Bank,  120  Fed.  600,  61 
L.  R.  A,  S94,  56  C.  C.  A.  667,  holding  Federal  Circuit  Court  in  equity 
eannot  enjoin  judgment  for  errors  or  irregularities  in  proceedings. 

Miscellaneous.  Cited  in  Mutual  Life  Ins.  Co.  v.  Blair,  130  Fed.  974, 
and  Anthony  v.  Burrow,  129  Fed.  790,  as  to  distinctions  between  juris- 
diction of  law  and  equity  courts  as  practiced  in  Federal  courts; 
Zimmerman  v.  Carpenter,  84  Fed.  750,  executor's  admission  of  want  of 
ronsideration  does  not  annul  transfer  of  stock  to  himself  or  destroy 
equity  right  to  determine  estate's  liability  on  assessment;  Sharkey  v. 
Port  Blakely  Mill  Co.,  92  Fed.  426,  maintaining  jurisdiction  based  upon 
one  cause,  where  separate  cause  not  showing  jurisdiction  is  joined 
under  State  statute. 

150  17.  8.  209-220,  37  L.  Ed.  1066,  14  Sup.  Ct.  69,  M<a>AID  ▼.  OKLAHOMA. 
Secretary  of  Interior  has  full  authority  over  dalms  for  public  lands. 
Approved  in  Stimson  Land  Co.  v.  Rawson,  62  Fed.  430,  land  office 
decision  canceling  entry  is  not  conclusive  if  supported  only  by  general' 
conclusion  of  fraud. 

Town-site  trustees  hold  for  occupying  claimants  and  sub  mode  for  gov- 
ernment. 

Approved  in  Bockfinger  v.  Foster,  10  Okl.  500,  62  Pac.  803,  reaffirm- 
ing rule;  Bockfinger  v.  Foster,  190  U.  S.  121,  122, -47  L.  Ed,  978,  23 
Sup.  Ct.  838,  839,  holding  homestead  claimant  cannot  maintain  suit 
against  Oklahoma  town-site  trustees  who  hold  as  trustees  for  govern- 
ment under  act  of  1890;  Cook  v.  McCord,  13  Okl.  511,  75  Pac.  296, 
unsuccessful   contestant    for   town-site   lot   not    entitled   to    value   of 
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improvements  made  pending  contest  nnder  occupying  claimant's  law; 
Hammer  v.  Hermann,  U  Okl.  130,  65  Pac.  944,  execution  of  trust  can- 
not be  controlled  by  courts;  Paine  v.  Foster,  9  Okl.  255,  53  Pac.  122, 
in  suit  in  equity  by  party  claiming  land  as  homestead  not  only  trus- 
tees, who  are  mere  agents  to  transmit  title,  but  those  for  whom  they 
hold,  are  necessary  parties;  Topeka  etc.  Security  Co.  v.  McPherson, 
7  Okl.  337,  54  Pac.  490,  legislature  of  territory  has  no  right  to  tax 
town-site  lots  during  pendency  of  contest  before  Land  Department, 
since  it  has  no  right  to  interfere  with  priipary  disposal  of  soil;  Finley 
V.  Territory,  12  Okl.  625,  73  Pac.  274,  arguendo. 

Distinguished  in  dissenting  opinion  in  Paine  v.  Foster,  9  OkL  288, 
60  Pac.  32,  majority  holding  that  trustees  being  mere  agents  to  trans- 
mit title,  cestuis  que  trustent  should  have  been  joined  in  suit  affecting 
title. 

Secretary  may  provide  for  appeal,  and,  when  taken,  tmstees  should 
decline  to  make  deed. 

Approved  in  Oklahoma  City  v.  Hill  Bros.,  6  Okl.  127,  60  Pac.  246, 
and  Herbien  v.  Warren,  2  Okl.  6,  36  Pac.  576,  both  following  rule; 
Brooks  V.  Gamer,  20  Okl.  241,  94  Pac.  696,  neither  Commissioner  of 
Land  Office  nor  Secretary  of  Interior  can  entertain  appeal  from  de- 
cision of  board  of  town-site  trustees  after  delivery  of  deed,  although 
appeal  was  pending  at  time  of  delivery  of  deed. 

Miscellaneous.    Cited  in  Wade  v.  Crouch,  14  Okl.  595,  78  Pac.  91. 

160  U.  8.  221-230,  37  L.  Ed.  1059,  14  Sup.  Ot.  81,  E37APP  v.  MOBSS. 

Claim  cannot  be  construed  to  cover  what  was  rejected  or  disclosed  (ly 
prior  devices. 

Approved  in  Computing  Scale  Co.  v.  Automatic  Scale  Co.,  204  U.  S. 
617,  51  L.  Ed.  660,  27  Sup.  Ct.  307,  Hayden  patent  for  computing  scale 
is  limited  to  means  shown  by  inventor  and  is  not  infringed;  Hubbell 
v.  United  States,  179  U.  S.  80,  46  L.  Ed.  98,  21  Sup.  Ct.  25,  28,  holding 
Hubbell  patent  No.  212,313,  with  vents  in  certain  position,  not  infringed 
by  patent  with  vents  differently  located;  Curry  v.  Union  Electric  Weld- 
ing Co.,  230  Fed.  427,  Curry  patent  for  tool  for  twisting  wire  ties 
is  entitled  to  fair  range  of  equivalents,  and  is  infringed;  Thacher  v. 
Transit  Const.,  228  Fed.  907,  Thacher  patent  for  improvement  in  con- 
crete arches,  as  limited  to  combination  of  bars  mechanically  inde- 
pendent, is  not  infringed;  Washburne  v.  Consolidated  Safety  Pin  Co., 
197  Fed.  555,  Washburne  patent  for  clasp  or  fastener,  narrowly  con- 
strued, is  not  infringed ;  Electric  Protection  Co.  v.  American  Bank 
Protection  Co.,  184  Fed.  922,  107  C.  C.  A.  238,  Coleman  reissue  patent 
for  electric  burglar-alarm  is  void  for  lack  of  invention;  E.  L.  Watrous 
Mfg.  Co.  V.  American  Hdw.  Mfg.  Co.,  161  Fed.  364,  Bailey  patent  for 
door  check  and  closer,  as  narrowly  construed,  is  not  infringed;  St. 
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Louis  Street  Flushing  Mach.  Co.  v.  American  Street  Flushina:  Marh. 
Co.,  156  Fed.  681,  84  C.  C.  A.  340,  Ottofy  patent  for  street-flush  in  jr 
cart  ifi  limited  to  means  for  producing  flat  stream  nearly  parallel  to 
surface  of  street,  and  is  not  infringed;  Good  Form  Mfg.  Co.  v.  White, 
153  Fed.  761,  Davies  patent  for  necktie,  as  limited  by  patent  office 
proceeding,  is  not  infringed;  Oehrle  v.  Wm.  H.  Horstmann  Co.,  131  Fed. 
490,  improvement  in  ornamental  ropes  or  cords;  Stokes  Bros.  Mfg.  Co. 
V.  Heller,  101  Fed.  269,  41  C.  C.  A.  336,  holding  Stokes  patent  No^ 
397,254,  for  improvement  in  rasp-cutting  machine  as  limited,  not  in- 
fringed; Missouri  Lamp  etc.  Co.  v.  v.  Stempel,  75  Fed.  588,  reaffirm- 
ing rule;  Lehigh  Valley  R.  R.  Co.  v.  Kearney,  158  U.  S.  469,  S9  L.  Ed. 
1058,  15  Sup.  Ct.  874,  Kearney  and  Tronson  patent  for  spark-arrester 
is  void  of  novelty;  Electric  Gas-Lighting  Co.  v.  Fuller,  59  Fed.  1004, 
8  C.  C.  A.  442,  construing  Tirrell  patent  for  electric  gas-lighter;  Mc- 
Bride  V.  Kingman,  72  Fed.  912,  construing  McBride  patent  for  riding 
attachment  for  plows;  Muller  v.  Lodge  etc.  Tool  Co.,  77  Fed.  628,  23 
C.  C.  A.  367,  and  Jeffrey  Mfg.  Co.  v.  Independent  Elec.  Co.,  83  Fed. 
201,  27  C.  C.  A.  512,  construing  patent  narrowly  to  save  it  from 
being  void  for  anticipation;  Steel  Clad  Bath  Co.  v.  Davison,  80  Fed. 
906,  26  C.  C.  A.  227,  holding  claim  1  of  Booth  patent  for  bathtub 
anticipated. 

Distinguished  in  Reece  Button  Hole  Co.  v.  Globe  Button  Hole  Co., 
61  Fed.  969,  10  C.  C.  A.  194,  where  question  of  effect  of  disclaimer  not 
lin  issue;  Rhodes  v.  Lincoln  Press  Drill  Co.,  64  Fed.  220,  patent  cannot 
l)e  defeated  by  showing  rejection  of  original  claim  and  nonpatentability 
of  added  element;  Hillbom  v.  Hale  etc.  Mfg.  Co.,  69  Fed.  960,  16 
C.  C.  A.  569,  where  mere  changes  of  phraseology  were  made  to  suit 
views  of  patent  commissioner. 

Invalidation  of    patent  by  prior  invention    once    publicly   used, 
though  since  disused.    Note,  20  E.  R.  C.  526,  527. 

Patent  will  not  issue  for  combination  of  old  elements  producing  no 
new  result. 

Approved  in  H.  J.  Heinz  Co.  v.  Cohn,  207  Fed.  557,  125  C.  C.  A.  197, 
Cohn  patent  for  one-piece  enveloi)e  with  window  rendered  transparent 
by  oily  substance  discloses  invention,  and  is  infringed;  Goodyear  Tire 
etc.  Co.  V.  Rubber  Tire  etc.  Co.,  116  Fed.  369,  53  C.  C.  A.  583,  holding 
void  Grant  patent  No.  554,675,  for  rubber  tire  wheel;  Rynear  Co.  v. 
Evans,  83  Fed.  700,  Rvnear  patent  for  metal  tooth  crown  is  void  of 
invention. 

End  sought  to  be  accomplldied  is  not  patentable,  but  only  new  and 
naefol  means. 

Approved  in  Cheatham  Elec.  S.  D.  Co.  v,  Brooklyn  Rapid  Transit 
Co.,  227  Fed.  621,  Cheatham  patent  for  electrically  controlled  switch 
operating  meohanism  for  railways  is  not  infringed  by  device  of  Collins 
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patent  granted .  after  interferenee  in  which  Cheatham  claiaMd  inven- 
tion as  his  own;  Roliman  Mfg.  Co.  v.  Universal  Hardware  Wks^  207 
Fed.  105,  Roliman  patent  for  cherry-seeder  is  not  void  for  anticipa- 
tion, and  is  infringed;  O'Ronrke  Eng.  Const.  Co.  v.  MeMnllen,  150 
Fed.  349,  air-lock  for  use  in  work  carried  on  ander  air  pressure  greater 
than  that  of  atmosphere;  New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed. 
768,  use  of  ruhher  as  material  for  interlocking  tiles  for  floors  not  inven- 
tion; National  Hollow  Brake  Beam  Co.  v.  Interchangeahle  Brake  Beam 
Co.,  106  Fed.  708,  46  C.  C.  A.  544,  holding  function  or  result  of  opera- 
tion of  machine  cannot  be  monopolized  by  patent;  Hickory  Wheel  Co. 
V.  Frazier,  100  Fed.  102,  40  C.  C.  A.  296,  holding  void  EUiott's  patent 
No.  494,il3,  substituting  pneumatic  tire  wheels  for  higher  wheels  for- 
merly used  in  sulkies;  Durham  v.  Seymour,  6  App.  D.  C.  93,  102,  103, 
claims  in  application  for  patent  for  improved  drainage  apparatus  for 
buildings  are  anticipated;  Browning  v.  Colorado  Tel.  Co.,  61  Fed.  847, 
10  C.  C.  A.  112,  Andrews  v.  Thum,  67  Fed.  913,  15  C.  C.  A.  67,  Union 
Gas  Engine  Co.  v.  Doak,  88  Fed.  89,  and  Taber  etc.  Photograph  Co. 
V.  Marceau,  87  Fed.  873,  all  reaflfirming  rule ;  Magin  v.  Karle,  150  U.  S. 
392,  37  L.  Ed.  1120,  14  Sup.  Ct.  155,  Gordon  patent  for  beer-cooling 
apparatus  is  void;  National  Cash  R^.  Co.  v.  Boston  Cash  Indicator 
etc.  Co.,  156  U.  S.  515,  39  L,  Ed,  516,  15  Sup.  Ct.  439,  where  perfect 
operation  of  mechanism  was  itself  result 'sought;  Schwarzwaelder  v. 
Detroit,  77  Fed.  892,  excellence  of  article  produced  is  not  patentable, 
e.  g.,  folding  chair. 

Adaptation  of  old  device  to  new  use.  Involving  only  mechanical  skill, 
is  not  patentable. 

Approved  in  Star  Hame  Mfg.  Co.  v.  United  States  Hame  Co.,  227 
Fed.  883,  Wiedrich  patent  for  hame  and  trace  connector  is  void  for 
lack  of  invention;  Linscott  Supply  Co.  v.  Hopewell,  212  Fed.  406,  129 
C.  C.  A.  79,  Hopewell  patent  and  Render  patent  for  case  for  spare 
tires  carried  on  automobiles  are  void  for  lack  of  invention;  Baker  v. 
F.  A.  Duncombe  Mfg.  Co.,  146  Fed.  748,  77  C.  C.  A.  234,  application 
to  roasted  coffee  beans  of  process  long  used  in  winnowing  wheat; 
Noonan  v.  Chester  Park  Athletic  Club  Co.,  99  Fed.  93,  39  C.  C.  A.  426, 
holding?  Thompson  patents  Nos.  332,762  and  367,252,  for  improvements 
in  jyravity  switch-back  railways  and  elevated  railways  respectively,  not 
infringed;  Excelsior  Needle  Co.  v.  Morse-Keefer  Cycle-Supply  Co.,  97 
Fed.  629,  holdinp:  Dayton  patent  No.  474,548,  for  swaging  machine, 
void  for  anticipation  and  lack  of  novelty;  In  re  Smith's  Appeal,  14 
App.  D.  C.  184,  rejecting  application  for  patent  for  stocking  sup- 
porter for  lack  of  invention;  Steams  v.  Russell,  85  Fed.  230,  29  C.  C.  A. 
]21,  reaffirming  rule;  WoUensak  v.  Sargent,  151  U.  S.  227,  38  L.  Ed. 
140,  14  Sup.  Ct.  293,  Wollensak  patent  for  transom-lifter  and  lock  is 
void;  Electric  Ry.  Co.  v.  Jamaica  etc.  R.  R.  Co.,  61  Fed.  673,  Field 
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eleetrie  railway  patent  is  void;  Eastman  Go.  v.  Getz,  77  Fed.  419.  claim 
3  of  Eastman  A  Walker  patent  for  photograph  film  machine  is  void. 

Distin^ished  in  New  Departure  Bell  Co.  v.  Bevin  Bros.  Mfg.  Co., 
64  Fed.  864,  upholding  Rockwell  patent  for  bicycle  bell,  notwithstand- 
ing prior  unsnceessful  attempts. 

That  wliich  would  Infringe  If  later  anticipates  if  earlier. 

Approved  in  B.  F.  Avery  &  Sons  v.  J.  I.  Case  Plow  Works,  139  Fed. 
881,  reaffirming  rule;  Bracewell  v.  Passaic  Print  Works,  107  Fed.  472, 
holding  Whitehead  patent  No.  499,689,  for  improvement  in  aniline 
black  resists  using  ''zinc  compound,"  anticipated  by  prior  use;  Na- 
tional Hollow  Brake  Beam  Co.  v.  Interchangeable  Brake  Beam  Co., 
99  Fed.  772,  holding  device  claimed  to  be  infringed  by  similar  later 
device  is  anticipated  by  similar  earlier  patent;  Plumb  v.  New  York 
etc.  R.  R.  Co.,  97  Fed.  647,  holding  void,  for  anticipation,  McKenna 
patent  No.  348,289,  for  air-brake  attachment;  American  Tobacco  Co. 
V.  Streat,  83  Fed.  706,  28  C.  C.  A.  18,  and  Brazel  v.  Eau  Claire  Mill- 
Supply  Co.,  89  Fed.  589,  both  reaffirming  rule;  Miller  v..  Eagle  Mfg. 
Co.,  151  U.  S.  203.  88  L.  Ed.  129,  14  Sup.  Ct.  317,  Wright  patent  for 
wheel  cultivator  was  anticipated;  H.  W.  Johns  Mfg.  Co.  v.  Robert- 
son, 60  Fed.  907,  Johns  patent  for  steam  joint  packings,  unless  nar- 
rowly construed,  was  anticipated;  P.  H.  Murphy  Mfg.  Co.  v.  Excelsior 
Car-Roof  Co.,  70  Fed.  494,  Murphy  patent  for  car  roofs  held  antici- 
pated; Wells  V.  Curtis,  66  Fed.  324,  13  C.  C.  A.  494,  arguendo. 

Distinguished  in  Gamewell  etc.  Tel.  Co.  v.  Municipal  Signal  Co.,  61  Fed. 
952, 10  C.  C.  A.  184,  evidence  of  experimental  use  does  not  show  anticipa- 
tion; Deere  v.  Rock  Island  Plow  Co.,  84  Fed.  174,  28  C.  C.  A.  308,  up- 
holding Waterman  patent  for  corn-planter. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  C.  128. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  B.  C.  159. 

Where  claim  is  limited  by  rejectionfl  it  muat  be  restricted  to  specific 
combination  described. 

Approved  in  Donchian  v.  Kingston,  138  Fed.  896,  Westinghouse  Elec- 
tric etc.  Co.  V.  Cutter  Electric  etc.  Co.,  136  Fed.  221,  and  Greene  v. 
Buckley,  135  Fed.  531,  68  C.  C.  A.  70,  all  reaffirming  rule;  Peifer  v. 
Brown  &  Co.,  106  Fed.  940,  holding  Peifer  patent  No.  411,226,  for  im- 
provement in  metallurgical  furnaces  confined  to  construction  shown,  not 
infringed;  Reineke  v.  Dixon-Woods  Co.,  102  Fed.  353,  42  C.  C.  A.  388, 
holding  Ballard  patent  No.  465,911,  for  gas  stove,  as  construed,  not 
infringed;  National  Hollow  Brake  Beam  Co.  v.  Interchangeable  Brake 
Beam  Co.,  99  Fed.  764,  holding  Hein  patent  No.  361,009,  for  brake-beam 
containing  truss-rod  running  through  caps  or  plugs,  must  be  strictly 
construed;  Lane  v.  Levi,  21  App.  D.  C.  176,  reversing  order  grantinj: 
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injunction  to  restrain  infringement  of  piano  polish,  where  defendant's 
polish  contains  no  eoal-oil  which  is  ingredient  of  eomx>osition  in  specifica- 
tions of  complainant ;  Fenton  Metallic  Mfg.  Co.  v.  Office  Speciality  Mfg. 
Co.,  12  App.  D.  C.  218,  219,  Hoffman  patent  for  roller  book-shelves  is 
valid,  but  restricted  to  specific  combination  described,  and  is  not  in- 
fringed; Griffith  V.  Shaw,  89  Fed.  318,  reaffirming  rule;  Frank  ▼.  Wm.  P. 
Mockridge  Mfg.  Co.,  65  Fed.  522,  524,  strictly  limiting  Frank  patent 
for  cuff  fastener;  Putnam  v.  Brooker,  72  Fed.  273,  construing  Morhous 
patent  for  wire  bail  bottle-stopping  device;  Zan  v.  Mackenzie,  80  Fed. 
734,  26  C.  C.  A.  125,  strictly  limiting  Bradshaw  &  Richardson  patents 
for  brooms;  Walder  v.  Ulrich,  83  Fed.  481,  applying  rule  to  Urbahn 
patent  for  loom;  Overweight  etc.  Elevator  Co.  v.  Improved  Order 
R.  M.  H.  Assn.,  94  Fed.  159,  36  C.  C.  A.  125,  where  combination  patent 
was  for  improvement  on  known  machine. 

Distinguished  in  National  Hollow  Brake  Beam  Co.  v.  Interchangeable 
Brake  Beam  Co.,  106  Fed.  714,  45  C.  C.  A.  544,  holding  Hein  patent 
No.  361,009,  for  brake-beam  as  to  truss-rods  penetrating  caps  or  plugs, 
should  not  be  confined  to  such  devices. 

Patent  not  coTerlag  pioneer  InTentlon  la  not  entitlad  to  broad  coa- 
stenction. 

Approved  in  Hunt  etc.  Co.  v.  Milwaukee  etc.  Tool  Co.,  148  Fed.  225, 
78  C.  C.  A.  116,  device  attached  to  sheave  block  for  clamping  and  un- 
clamping  free  end  of  rope;  Simmons  Mfg.  Co.  v.  Southern  Spring  Bed 
Co.,  140  Fed.  610,  72  C.  C.  A.  174,  improvements  in  spring-bed  and 
seat-bottoms,  only  slightly  different  combination  of  old  elements  and 
limited  to  exact  device  shown;  B.  F.  Avery  &  Sons  v.  J.  I.  Case  Plow 
Works,  139  Fed.  887,  brace  rods  rigidly  secured  to  mold-board  of  plow 
and  attached  at  other  end  to  runner,  to  strengthen  mold-board,  not 
infringed  where  braces  not  attached  to  mold-board;  S.  A.  Cook  &  Co.  v. 
Hey  wood  Bros.  &  Wakefield  Co.,  131  Fed.  762,  ratchet  device  for  use  on 
articles  of  furniture  having  swinging  member;  De  Loriea  v.  Whitney, 
63  Fed.  620,  11  C.  C.  A.  355,  construing  McDonald  patent  for  nnhairing 
and  scouring  hides ;  Wright  etc.  Wire  Cloth  Co.  v.  Clinton  Wire  Cloth 
Co.,  67  Fed.  793, 14  C.  C.  A.  646,  construing  Wright  patent  for  combina- 
tion shuttle  for  wire-cloth;  Cramer  v.  Fry,  68  Fed.  211,  construing 
Cramer  patent  for  sewing-machine  treadle;  Davis  v.  Parkman,  71  Fed. 
963,  18  C.  C.  A.  398,  construing  Davis  patent  for  rowlocks;  Craig  v. 
Michigan  Lubricator  Co.,  72  Fed.  177,  construing  Craig  patent  for 
lubricator. 

Miscellaneous.  Cited  in  American  Tobacco  Co.  v.  Streat,  83  Fed.  704, 
28  C.  C.  A.  18,  apron  is  necessary  to  Streat  patent  for  cigarmaker. 
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160  U.  8.  231-24A,  37  !■.  Bd.  1063^  U  Bvp.  Ot.  94,  THOMPSON  V.  SIOUX 
TAJAA  NAT.  BANK. 

Bins  and  notes  witbont  considentiim  can  only  be  recovered  on  where 
idiintiff  or  Indorser  was  bona  fide  j^orchMer. 

Approved  in  National  Bank  v.  Miner,  167  Cal.  &39,  140  Pae.  30,  de- 
fendant bank  issuing  cashier's  check  by  mistake  payable  to  plaintiff 
bank,  bnt  giving  notice  within  hour,  could  set  up  defense  of  want  of 
consideration;  Purcell  v.  Armour  Packing  Co.,  4  Qa.  App.  260,  61  S.  E. 
141,  when  sued  on  bank  check  by  original  payee,  maker  can  show  by 
parol  evidence  that  check  was  without  consideration. 

Diverted  paper  can  be  recovered  on  only  by  bona  fide  porchaeer  In 
eonrse  of  butness. 

Approved  in  Atlas  Nat.  Bank  v.  Holm,  71  Fed.  492,  19  C.  C.  A.  94, 
mere  neglect  to  make  prudent  inquiry  is  not  bad  faith. 

Mere  credit  of  check  on  bank's  books  does  not  make  bank  purchaser 
for  value. 

Approved  in  Citizens'  State  Bank  v.  Cowles,  180  N.  Y.  349,  105  Am. 
St.  Biep.  765,  73  N.  E.  34,  reaffirming  rule;  Oppenheimer  v.  Radke  &  Co., 
20  Cal.  App.  519,  129  Pac.  799,  where  payee  checked  out  amount  of 
two  notes  discounted  and  credited  to  payee  before  discovery  of  infirmity 
in  notes,  bank  was  purchaser  for  value ;  McKnight  v.  Parsons,  136  Iowa, 
393, 125  Am.  St.  Sep.  865, 15  Ann.  Oas.  665,  22  L.  B.  A.  (N.  S.)  718, 113 
N.  W.  860,  bank  receiving  negotiable  paper  in  consideration  of  credit 
on  its  books,  which  credit  is  not  absorbed  by  antecedent  indebtedness 
or  exhausted  by  subsequent  withdrawals,  is  not  purchaser  in  due  course ; 
Union  Nat.  Bank  v.  Windsor,  101  Minn.  473,  118  Am.  St.  Rep.  641,  11 
Ann.  Cas.  204,  112  N.  W.  1000,  bank  purchasing  note  for  depositor  and 
giving  hira  credit  does  not  become  bona  fide  purchaser,  where  credit 
merely  adds  to  previous  indebtedness  of  bank  to  dex)ositor ;  National 
Bank  of  Commerce  v.  Armbruster,  42  Okl.  660,  142  Pac.  395,  bank  pur- 
chasing note  not  due  and  depositing  proceeds  to  customer's  credit  be- 
comes bona  fide  purchaser  upon  paying  out  deposit  and  burden  is  on 
defendant  to  show  proceeds  have  not  been  paid  out ;  Mattock  v.  Scheuer- 
man,  51  Or.  60,  17  L.  R,  A.  (N.  S.)  747,  93  Pac.  827,  holding  bona  fider 
indorsee  on  check  for  gambling  debt,  on  discovering  invalidity  of  oheck| 
is  not  bound  to  sue  indorser  rather  than  maker. 

Negotiability  of  check.    Note,  26  L.  R.  A.  569. 

Miscellaneous.  Cited  in  United  States  v.  Homestake  Min.  Co.,  117 
Fed.  486,  54  C.  C.  A.  303,  holding  test  determinative  of  willfulness  or 
innocence  of  trespasser  is  belief  and  intention  at  time  of  act. 

150  U.  S.  246-249,  37  L.  Bd.  1068,  14  Sup.  Ot.  85,  ELLIOTT  v.  CHICAGO 
ETC.  BY.  CO. 

Negligence  is  generally  question  for  jury,  but  court  may  direct  ferdlct 
iniere  evidence  is  conclusive. 
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Approved  in  Crooksten  Ltimber  Co.  v.  Boatin,  149  Fed.  685,  79 
C.  C.  A.  368,  reaffirming  mle ;  McGnire  v.  Blonnt,  199  U.  S.  148,  50  L.  Ed. 
180,  26  Sup.  Ct.  1,  verdict  may  be  directed  where  evidence  conld  snpport 
no  other  verdict;  Marande  v.  Texas  &  Pao.  R.  R.  Co.,  184  U.  S.  191, 
46  L.  Ed.  496,  22  Sup.  Ct.  347,  holding  question  of  railroad's  negligence 
in  storing  or  watching  cotton  to  prevent  five  was  for  jury;  Patton  v. 
Texas  &  P.  R.  R.  Co.,  179  U.  S.  660,  45  L.  Ed.  863,  21  Sup.  Ct.  276,  hold- 
ing court  properly  directed  for  defendant  where  plaintiff  fireman  was  in- 
jured while  cleaning  engine  at  end  of  trip  without  waiting  for  inspection ; 
Cain  v.  Southern  Ry.  Co.,  199  Fed.  213,  holding  verdict  for  damages 
excessive  in  action  against  railroad  for  death  of  employee;  Hart  v. 
Northern  Pac.  Ry.  Co.,  196  Fed.  187,  116  C,  C.  A.  12,  affirming  instructed 
verdict  for  defendant  in  action  for  death  of  pedestrian  killed  while 
walking  along  railroad  track ;  Swords  v.  Page,  174  Fed.  919,  98  C.  C.  A. 
528,  affirming  directed  verdict  for  defendant  in  action  by  receiver  of 
insolvent  bank  against  former  stockholder  and  director  to  recover  price 
of  shares  sold  to  cashier  and  paid  for  with  funds  of  bank  where  defend- 
ant did  not  have  notice  that  stock  was  bought  by  cashier  or  paid  for 
with  funds  of  bank;  Chicago  etc.  Ry.  Co.  v.  Stepp,  164  Fed.  793,  82 
L.  B.  A.  (N.  S.)  850,  90  C.  C.  A.  431,  allowing  recovery  in  action  for 
death  of  intending  passenger  killed  at  railroad  station ;  Guild  v.  Pringle, 
145  Fed.  314,  76  C.  C.  A.  192,  injury  from  falling  into  excavation  in 
street ;  International  Text  Book  Co.  v.  Heartt,  136  Fed.  133,  69  C.  C.  A. 

...127,  reaffirming  general  rule  that  court  should  direct  verdict  where 
evidence  can  support  no  other  verdict;  Gentry  v.  Singleton,  128  Fed. 
680,  63  C.  C.  A.  231,  holding  where  evidence  showed  defendant's  alleged 
vendor  was  not  partner,  but  plaintiff's  servant,  verdict  was  properly 
directed  for  plaintiff  in  suit  for  conversion ;  Lauterer  v.  Manhattan  Ry. 
Co.,  128  Fed.  542,  63  C.  C.  A.  38,  holding  passenger  attempting  to  board 
car  on  elevated  railroad  after  gate  has  been  closed  assumes  risk;  Swift 
&  Co.  V.  Langbein,  127  Fed.  114,  62  C.  C.  A.  Ill,  holding  where  plain- 
tiff was  unaware  of  dangerous  opening  in  street,  he  was  not  necessarily 
guilty  of  contributory  negligence;  Marquardt  v.  Ball  Engine  Co.,  122 
Fed.  377,  58  C.  C.  A.  462,  holding  direction  for  defendant  proper  in 

"action  for  death  caused  by  breaking  of  valve  where  verdict  for  plaintiff 
must  have  been  set  aside ;  Ragsdale  v.  Southern  R.  R.  Co.,  121  Fed.  926, 
sustaining  direction  for  defendant  in  suit  for  setting  fire  where  evidence 
showed  that  engine  ran  down  grade  with  steam  shut  off;  Chattanooga 
etc.  Ry.  Co.  v.  Downs,  106  Fed.  643,  45  C.  C.  A.  511,  holding  person 
not  a  passenger  visiting  express  office  in  defendant's  ground  for  express 
package  and  stepping  on  track  in  full  view  of  approaching  engine  is 
contributorily  negligent;  Neininger  v.  Cowan,  101  Fed.  790,  42  C.  C.  A. 
20,  holding  court  properly  directed  verdict  for  defendant  where  plaintiff 
drove  upon  portion  of  street  where  view  was  obstructed  and  crossed 
track  without  stopping,  looking  or  listening;  Western  Gas  Const.  Co. 
V.  Banner,  97  Fed.  889,  38  C.  C.  A.  528,  holding  where  question  whether 
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plaintiff  waa  warned  of  danger  is  in  diapnte  contributory  negligence  is 
for  jury;  Seott  v.  District  of  Columbia,  27  App.  D.  C.  417,  affirming 
directed  verdict  in  action  for  injuries  caused  by  slipping  on  sewer-plate 
on  rainy  day;  Somerville  v.  Knights  Templars  ete.  Life  Indemnity  Assn., 
11  App.  D.  C.  424,  affirming  directed  verdict  for  defendant  in  action 
on  life  policy,  where  defense  is  suicide  and  stipulation  in  policy  relieved 
insurer  from  such  liability ;  Warner  v.  Baltimore  etc.  R.  R.  Co.,  7  App. 
D.  C.  86,  affirming  directed  verdict  for  defendant  in  action  for  death 
of  intending  passenger  at  station ;  Prigg  v.  Lansburgh,  5  App.  D.  C.  38, 
affirming  directed  verdict  in  action  for  false  arrest  and  imprisonment 
where  evidence  is  conclusive;  Burch  v.  Baltimore  etc.  Ry.  Co.,  3  App. 
D.  C.  352,  26  L.  B.  A.  129,  affirming  directed  verdict  in  action  for  dam- 
B^es  for  personal  injuries  due  to  ejectment  from  train,  when  storm 
was  pending,  at  place  other  than  re^nilar  station;  Branson  v.  South- 
western Development  Co.,  7  Ind.  Ter.  219,  104  S.  W.  596,  affirming 
judgment  for  defendant  in  action  for  death  of  miner  killed  by  falling 
roof,  where  employee,  having  option  to  do  own  timbering  or  pay  com- 
pany's timberman,  tunneled  out  his  own  room,  and  foreman  had  made 
inspection ;  Moore  v.  First  Nat.  Bank,  30  Okl.  627,  121  Pac.  627,  revers- 
ing directed  verdict  in  action  by  indorsee  of  bill  of  exchange  against 
drawee  and  accepter,  where  only  testimony  on  material  issue  was  that 
of  interested  parity  and  contradictory;  Bohl  v.  Dell  Rapids,  15  S.  D. 
624,  91  N.  W.  317,  holding  person  knowing  of  dangerous  hole  in  side- 
walk trying  to  croaa  sidewalk  on  dark  night  is  guilty  of  contributory 
negligence;  Ketterman  v.  Dry  Fork  R.  R.  Co.,  48  W.  Va.  613,  37  S.  E. 
686,  sustaining  direction  of  verdict  for  defendant  where  deceased  was 
killed  by  car  running  away  where  no  evidence  was  adduced  to  show  de- 
fective brakes  as  claimed;  dissenting  opinion  in  Southern  Pac.  Co.  v. 
Harada,  109  Fed.  386,  48  C.  C.  A.  423,  majority  holding  where  plain- 
tiff observed  headlight  of  engine  standing  on  another  track  and  after 
crossing  track  was  struck  by  engine  which  had  switched,  question  is 
for  jury;  Southern  Pac.  Co.  v.  Pool,  160  U.  S.  441,  40  L.  Ed.  487,  16 
SuD.  Ct.  339,  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  565,  16  C.  C.  A.  317, 
St.  Louis  etc.  Ry.  Co.  v.  Whittle,  74  Fed.  301,  20  C.  C.  A.  196,  Kansas 
ete.  Coal  Co.  v.  Reid,  86  Fed.  919,  29  C.  C.  A.  475,  and  Lockhart  v. 
Wills,  9  N.  M.  265,  50  Pac.  319,  all  reaffirming  rale ;  MacLeod  v.  Graven, 
73  Fed.  632,  633,  19  C.  C.  A.  616,  applying  rule  to  electric  railroad; 
Union  Pac.  Ry.  Co.  v.  McDonald,  162  U.  S.  284,  38  L.  Ed.  443,  14  Sup. 
Ct.  627,  where  evidence  for  plaintiff  was  conclusive  and  no  evidence 
existed  of  contributory  negligence;  Blount  v.  Grand  Trunk  Ry.  Co.,  61 
Fed.  379,  9  C.  C.  A.  626,  directing  verdict,  notwithstanding  gates  were 
open,  where  traveler  was  careless;  Baltimore  etc.  R.  R.  Co.  v.  Meyers, 
62  Fed.  374,  10  C.  C.  A.  485,  negligence  in  going  on  platform  of  mov- 
ing car  at  brakeman's  invitation,  is  for  jury;  Goodlander  Mill  Co.  v. 
Standard  Oil  Co.,  63  Fed.  401,  27  L.  R.  A.  584,  11  C.  C.  A.  253,  direct- 
ing verdict  where  defendant's  failure  to  provide  valve  was  not  proxi- 
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mate  cause  of  explosion ;  Northern  Pac.  R.  R.  Co.  v.  Austin,  64  Fed. 
213,  12  C.  C.  A.  97,  where  view  of  track  is  obstructed,  question  is  fer 
jury;  Western  Union  Tel.  Co.  v.  Thorn,  64  Fed.  292,  12  C.  C.  A.  104, 
submitting  to  jury  evidence  of  negligence  from  use  of  imperfect  electric 
wire;  Franklin  Brass  Co.  v.  Phoenix  Assur.  Co.,  65  Fed.  776, 13  C.  C.  A. 
124,  where,  in  violation  of  policy,  manufacturing  was  begun  without 
notice  to  fire  company;  Kansas  City  etc.  R.  R.  Co.  v.  Cook,  66  Fed. 
123,  28  L.  R.  A.  187,  13  C.  C.  A.  364,  where  plaintiff  walked  alon«; 
track  without  looking  back;  dissenting  opinion  in  Cahill  v.  Chicago 
etc.  Ry.  Co.,  74  Fed.  294,  20  C.  C.  A.  184,  majority  disregarding  ques- 
tion of  contributory  negligence  in  reversing  case  for  different  error; 
Beatty  v.  Mutual  etc.  Life  Assn.,  75  Fed.  68,  21  C.  C.  A.  227,  applying 
rule  to  question  of  waiver  of  right  to  forfeit  policy  for  delay  in  pajring 
assessment;  Pyle  v.  Clark,  75  Fed.  646,  failure  to  look  and  listen  is 
negligence  as  matter  of  law;  American  Exch.  Nat.  Bank  v.  First  Nat. 
Bank,  82  Fed.  964,  27  C.  C.  A.  274,  function  of  appellate  court  is  merely 
to  determine  whether  evidence  warranted  submission;  Chapman  v.  Yel- 
low Poplar  Lumber  Co.,  89  Fed.  905,  32  C.  C.  A.  402,  Grand  Trunk 
Ry.  Co.  V.  Baird,  94  Fed.  950,  36  C.  C.  A.  574,  and  Lewis  v.  Prien,  98 
Wis.  90,  73  N.  W.  655,  to  justify  withdrawal  from  jury,  evidence  must 
be  such  as  to  establish  conclusion  as  matter  of  law;  Chesapeake  etc. 
Ry.  Co.  V.  Steele,  84  Fed.  101,  29  C.  C.  A.  81,  arguendo. 

Distinguished  in  Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210  Fed.  140, 
141,  126  C.  C.  A.  651,  in  action  for  injury  to  passenger  on  street-car 
caused  by  breaking  of  bolt  in  back  of  seat,  negligence  was  for  jury, 
and  directed  verdict  was  error;  Aetna  Indemnity  Co.  v.  Ladd,  135  Fed. 
648,  68  C.  C.  A.  274,  holding  evidence  sufficient  to  justify  submission  to 
jury;  Baltimore  etc.  R.  R.  Co.  v.  Golway,  6  App.  D.  C.  165,  holding 
refusal  to  direct  verdict  in  action  for  death  of  person  killed  at  railroad 
crossing  was  not  error,  but  reversing  judgment  for  erroneous  instruc- 
tions as  to  damages ;  Warner  v.  Baltimore  etc.  R.  R.  Co.,  168  U.  S.  345, 
42  L.  Ed.  496,  18  Sup.  Ct.  70,  and  Graven  v.  MacLeod,  92  Fed.  849,  35 
C.  C.  A.  47,  as  to  passengers  in  railroad's  protection;  McGhee  v.  White, 
66  Fed.  505,  13  C.  C.  A.  608,  where  plaintiff  crossed  without  looking 
immediately  after  first  train  passed;  Felton  v.  Spiro,  78  Fed.  580,  24 
C.  C.  A.  321  (reversing  73  Fed.  93),  verdict  may  be  set  aside  on  evi- 
dence which  would  not  justify  withdrawal  from  jury. 

Withdrawal  of  unreasonable  testimony  from  consideration  of  jury. 
Note,  15  Ann.  Cas.  1194. 

Negligence  is  imputable  to  one  going  on  railroad  track  witbout  looking 
for  train. 

Approved  in  Chicago  Great  Western  Ry.  Co.  v.  Smith,  141  Fed.  931, 
73  C.  C.  A.  164,  and  Pittsburg  etc.  Ry.  Co.  v.  Seivers,  162  Ind,  250,  70 
N.  E.  134,  both  reaffirming  rule;  Northern  Pac.  Ry.  Co.  v.  Tripp,  220 
Fed.  289,  136  C.  C.  A.  302,  automobile  driver  crossing  railroad  track 
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wi8  guilty  of  eontributory  negligence  as  matter  of  law  in  failing^  to 
look  toward  east,  where  view  was  obstructed  until  within  forty-three 
feet  of  track;  Pennsylvania  R.  Co.  v.  O'Neil,  204  Fed.  586,  123  C.  C.  A. 
52,  denying  recovery  for  injuries  received  by  falling  over  movable  sign 
of  railroad  on  steamship  pier;  Republic  Iron  etc.  Co.  v.  Tobin,  164  Fed. 
40,  90  C.  C.  A.  262,  employee  of  mine  injured  while  walking  alon<r 
dump  track  clear  in  direction  of  train  for  four  hundred  feet  was  guilty 
of  contributory  negligence  precluding  recovery^,  Delaware  &  H.  R.  Co. 
v.  Wilkins,  153  Fed.  848,  851,  83  C.  C.  A.  27,  licensee  walking  track 
and  aware  of  approach  of  train,  killed  at  curve,  was  negligent  as  matter 
of  law ;  Northern  Pac.  Ry.  Co.  v.  Jones,  144  Fed.  50,  75  C.  C.  A.  205, 
man  walking  on  railroad  track  for  more  than  half  a  mile  without  look- 
ing back  or  listening,  guilty  of  contributory  negligence;  Chicago  & 
N.  W.  Ry.  Co.  V.  Andrews,  130  Fed.  72,  74,  64  C.  C.  A.  399,  preponder- 
ance of  evidence  that  train  was  visible  and  that  whistles  were  sounded 
80  great  as  to  establish  contributory  negligence;  Louisville  etc.  Ry.  Co. 
V.  McClish,  116  Fed.  273,  53  C.  C.  A.  60,  holding  defendant  entitled  to 
charge  of  contributory  negligence  where  deceased,  a  trespasser,  was 
walking  on  railroad  track  when  killed;  McCann  v.  Chicago  etc.  Ry.  Co., 
105  Fed.  484,  44  C.  C.  A.  566,  holding  plaintiff  injured  while  standing 
between  tracks  where  space  was  twenty  inches  when  train  passed  was 
guilty  of  contributory  negligence;  Neininger  v.  Cowan,  101  Fed.  791, 
42  C.  C.  A.  20,  holding  driving  upon  track  without  stopping  to  look  or 
listen  from  street  from  which  view  was  obstructed  constituted  con- 
tributory negligence;  Stowell  v.  Erie  R.  R.  Co.,  98  Fed.  523,  39  C.  C.  A. 
145,  holding  plaintiff  driving  upon  double  track  without  looking  im- 
mediately after  train  passed  on  first  track  is  negligence;  Grand  Trunk 
etc.  Ry.  Co.  v.  Reynolds,  175  Ind.  173,  92  N.  E.  737,  refusing  to  set 
aside  verdict  in  action  for  death  at  crossing,  where  evidence  was  con- 
flicting; Dyerson  v.  Union  Pac.  R.  Co.,  74  Kan.  533,  11  Ann.  Oas.  207, 
7  L.  B.  A.  (N.  S.)  1S2,  87  Pac.  681,  holding  employee  injured  in  cross- 
ing track  was  negligent  in  failing  to  look  for  approaching  train ;  Evans 
V.  Wabash  Ry.  Co.,  178  Mo.  515,  77  S.  W.  517,  applying  rule  where  ex- 
perienced section-hand  went  in  front  of  train  visible  for  one  and  one- 
half  miles  and  announced  by  numerous  signals ;  Neary  v.  Northern  Pac. 
Ry.  Co.,  37  Mont.  472,  473,  19  L.  R.  A.  (N.  S.)  446.  97  Pac.  947,  948, 
freight  conductor  of  experience  walking  along  main  track  to  check  cars 
on  siding,  not  looking  for  approaching  train,  though  track  was  clear  for 
long  distance,  was  negligent  as  matter  of  law;  Hope  v.  Great  Northern 
Ry.  Co.,  19  N.  D.  443,  444,  122  N.  W.  999,  holding  driver  was  negligent, 
and  refusing  recovery  for  value  of  horses  and  wagon  damaged  in  collision 
with  passenger  train;  Wabash  R.  R.  Co.  v.  Skiles,  64  Ohio  St.  472,  60 
N.  E.  580,  holding  employee  crossing  tracks  while  engaged  in  work 
without  looking  or  listening  for  trains  is  contributorily  negligent; 
Metropolitan  Ry.  Co.  v.  Fonville,  19  Okl.  288,  295,  91  Pac.  904,  906, 
driver  of  vehicle  suddenly  turning  team  to  cross  railroad  without  look- 
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ing  and  listening  for  approaching  train  is  negligent  as  matter  of  law; 
Galveston  etc.  Ry.  Co.  v.  Brown,  95  Tex.  5,  63  S.  W.  307,  holding  en- 
f^ineer  killed  after  pulling  train  on  to  main  track  on  orders  of  eon- 
dnotor,  after  second  instead  of  third  section  of  passenger  had  passed, 
was  guilty  of  negligence;  Wallace's  Admr.  v.  Fox,  81  Vt.  140,  69  Atl. 
667,  affirming  directed  verdict  in  action  for  death  of  employee  killed 
while  working  with  shovel  repairing  track;  Imler  v.  Northern  Pacific 
Ry.  Co.,  89  Wash.  534,  154  Pac.  1088,  denying  recovery  in  action  for 
death  of  licensee  on  railroad  right  of  way ;  Detroit  Crude  Oil  Co.  v. 
Grable,  94  Fed.  82,  36  C.  C.  A.  94,  reaffirming  rule;  Thompson  v. 
Northern  Pac.  Ry.  Co.,  93  Fed.  392,  35  C.  C.  A.  357,  where  facts  were 
not  conclusive;  Blount  v.  Grand  Trunk  Ry.  Co.,  61  Fed.  378,  9  C.  C.  A. 
526,  opening  of  crossing  gates  does  not  relieve  traveler  of  duty  to 
exercise  care;  Kirtley  v.  Chicago  etc.  Ry.  Co.,  65  Fed.  393,  one  walking 
along  track  is  bound  to  unusual  care;  Kansas  City  etc.  R.  R.  Co.  v. 
Cook,  66  Fed.  123,  28  L.  R.  A.  187,  13  C.  C.  A.  364,  where  plaintiff 
walked  along  track  without  looking  back;  St.  Louis  etc.  Ry.  Co.  v. 
Bennett,  69  Fed.  529,  16  C.  C.  A.  300,  where  another's  workmen  were 
injured  on  spur  between  two  sheds;  MacLeod  v.  Graven,  73  Fed.  632, 
19  C.  C.  A.  616,  where  passenger  left  train  at  wrong  side  and  obstructed 
vision  with  hat;  St.  Louis  etc.  Ry.  Co.  v.  Whittle,  74  Fed.  300,  20 
C.  C.  A.  196,  where  plaintiff  approached  backing  train  along  track  at 
night ;  Kansas  etc.  Coal  Co.  v.  Reid,  85  Fed.  918,  29  C.  C.  A.  475,  where 
workman  passed  in  front  of  car  going  down  incline ;  Keef e  v.  Chicago 
etc.  Ry.  Co.,  92  Iowa,  185,  54  Am.  St.  Rep.  544,  60  N.  W.  504,  employee 
on  track  must  use  reasonable  diligence;  Tobey  v.  Burlington  etc.  Ry. 
Co.,  94  Iowa,  271,  88  L.  R.  A.  501,  62  N.  W.  766  (see  dissenting  opinion 
in  94  Iowa,  276,  88  L.  R.  A.  608.  62  N.  W.  767),  workmen  on  track 
need  use  reasonable  care  only;  Loring  v.  Kansas  City  etc.  R.  R.  Co., 
128  Mo.  359,  31  S.  W.  8,  applying  rule  to  employee  in  switch-yard; 
Omaha  etc.  Ry.  Co.  v.  Talbot,  48  Neb.  636,  67  N.  W.  601,  supposition 
that  train  has  passed  on  schedule  time  does  not  justify  want  of  care; 
dissenting  opinion  in  Capital  Traction  Co.  v.  Crump,  35  App.  D.  C.  184, 
185,  majority  holding  in  action  for  personal  injuries  and  destruction 
of  automobile  by  collision  with  street-car  that  failure  to  look  and  listen 
was  not  negligence  as  matter  of  law;  dissenting  opinion  in  Welch  v. 
Michigan  Cent.  R.  Co.,  147  Mich.  216, 110  N.  W.  1074,  majority  allowing 
recovery  in  action  for  death  at  crossing,  where  view  was  obstructed 
and  intestate  after  waiting  for  freight  train  to  pass  was  struck  by 
passenger  train ;  dissenting  opinion  in  St.  Louis  etc.  R.  Co.  v.  Cundieff, 
171  Fed.  332,  96  C.  C.  A.  211,  majority  holding  railroad  man  injured 
while  crossing  track  on  dark  and  foggy  evening,-  where  there  was  no 
obstruction,  without  looking  and  listening,  was  chargeable  with  con- 
tributory negligence  as  matter  of  law. 

Distinguished  in  Toledo  etc.  R.  Co.  v.  Bartley,  172  Fed.  87,  96  C.  0.  A. 
570,  section  water  boy  injured  by  sudden  movement  of  string  of  freight- 
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eais  was  not  negl^^t  as  matter  of  law  in  crossing  track  without 
stopping  to  look  and  listen,  where  curve  in  track  and  cars  standing 
thereon  obstmcted  his  view;  Southern  Pac.  Co.  v.  Harada,  109  Fed. 
380,  48  C.  C.  A.  423,  holding  question  whether  plaintiff  struck  by  train 
switching  to  another  track  than  that  on  which  plaintiff  saw  it  was 
negligent  was  for  jury;  Cincinnati  etc.  Ry.  Co.  v.  Farra,  66  Fed.  501, 
13  C.  C.  A.  602,  where  view  of  track  is  obstructed,  question  is  for  jury. 

Duty  of  railroad  employee  crossing  tracks  to  look  out  for  approach- 
ing trains.    Note,  11  Ann.  Oaa.  212. 

Applicability    of    fellow-servant    rule    as    between    trainmen    and 
other  railway  employees.    Note,  52  L.  B.  A.  (N.  8.)  1086. 

150  U.  S.  249^286,  37  I^  Bd.  1071,  14  Snp.  Ot.  109,  UNITED  STATES  V. 
B0DOEB8. 

Tenn  *1ilgh  seas,"  In  act  defining  Federal  Jurisdiction,  Indades  Oreat 
Lakes. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  61 
L  B.  A.  (N.  8.)  1157,  58  L.  Ed.  1212,  34  Sup.  Ct.  733,  action  for  injury 
to  employee  of  stevedore  received  while  loading  vessel  lying  in  navi- 
gable waters  from  negligent  failure  to  secure  hatch  is  within  admiralty 
jurisdiction;  Wynne  v.  United  States,  217  U.  S.  243,  54  L.  Ed.  750, 
30  Sup.  Ct.  447,  offense  committed  in  harbor  of  Honolulu  is  within 
jurisdiction  of  District  Court  of  United  States  for  territory  of  Hawaii ; 
The  Cuzco,  225  Fed.  176,  stevedore  injured  through  fault  of  persons 
in  charge  of  vessel,  while  helping  to  discharge  vessel  in  port  of  British 
Columbia,  whose  laws  do  not  give  lien,  cannot  maintain  suit  in  rem 
against  vessel  in  Admiralty  Court  of  United  States;  Thompson  Towing 
&  Wrecking  Assn.  v.  McGregor,  207  Fed.  216,  218,  219,  124  C.  C.  A. 
479,  right  of  action  for  wrongful  death  on  lighter  releasing  steamer 
stranded  in  extension  of  Lake  Huron,  in  Admiralty  Court  is  governed 
by  Michigan  statute  in  absence  of  congressional  action;  Imbrovek  v. 
Hamburg- American  Steam  Packet  Co.,  190  Fed.  234,  235,  action  against 
contracting  stevedore  for  injuries  to  employee  received  while  loading 
vessel  through  negligence  of  stevedore  is  within  admiralty  jurisdiction ; 
Ex  parte  O'Hare,  171  Fed.  291,  assault  with  dangerous  weapon  on  vessel 
in  waters  protected  by  breakwater  in  Lake  Erie  is  within  admiralty 
jurisdiction;  dissenting  opinion  in  Ex  parte  O'Hare,  179  Fed.  668,  103 
C.  C.  A.  220,  majority  holding  assault  committed  with  dangerous  weapon 
on  vessel  anchored  behind  breakwater  in  Lake  Erie  is  within  State,  not 
Federal,  jurisdiction;  dissenting  opinion  in  Independent  Tug  Line  v. 
Lake  Superior  Lumber  etc.  Co.,  146  Wis.  130,  131  N.  W.  412,  majority 
holding  faet  that  application  of  statute  to  towing  contracts  of  foreign 
corporation  made  within  State  for  towage  on  Lake  Superior  between 
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points  within  State  may  hamper  towing  company  and  indirectly  affect 
interstate  commerce  does  not  exempt  them  from  provisions  of  statute. 

Distinguished  in  Ex  parte  O'Hare,  179  Fed.  664,  666, 103  C.  C.  A.  220, 
assault  committed  with  dangerous  weapon  on  vessel  anchored  behind 
breakwater  in  Lake  Erie  is  within  State  and  not  Federal  jurisdiction; 
United  States  v.  Peterson,  64  Fed.  145,  146,  denying  jurisdiction  of 
Wisconsin  District  Court  over  crime  on  vessel  in  Michigan  District; 
Bigelow  V.  Nickerson,  70  Fed.  116, 118,  SO  L.  R.  A.  SS8,  S89,  17  C.  C.  A. 
1  (affirming,  59  Fed.  202),  Wisconsin  laws  extend  to  center  of  Lake 
Michigan,  subject  to  jurisdiction  of  United  States ;  The  F.  W.  Wheeler, 
78  Fed.  827,  24  C.  C.  A.  353,  under  express  exception  to  act  of  March, 
1885. 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  277. 

Ship  passing  ftom  one  nation's  Jurisdiction  to  another  on  Detroit  River 
is  deemed  in  country  of  owner. 

Approved  in  State  v.  McDonald,  109  Wis.  517,  85  N.  W.  506,  holding 
counties  bordering  on  Oreen  Bay  have  jurisdiction  in  common  of 
offenses  committed  on  Green  Bay  within  Wisconsin  limits;  Flint  etc. 
R.  Co.  V.  Marine  Ins.  Co.,  71  Fed.  214,  arguendo. 

Distinguished  in  United  States  v.  Peterson,  64  Fed.  147,  denying 
jurisdiction  of  Wisconsin  District  Court  over  crime  on  vessel  in  Michi- 
gan district;  Rundell  v.  La  Compagnie  etc.,  94  Fed.  367,  refusing  to 
enforce  action  given  by  English  law  for  tort  on  English  ship  on  high 
seas. 

Criminal  Jurisdiction  of  Federal  courts  extends  to  crime  committed  on 
American  vessel  in  foreign  waters. 

Approved  in  State  v.  Moyers,  155  Iowa,  685,  41  L.  R.  A.  (N.  S.)  366, 
136  N.  W.  899,  reversing  judgment  for  defendant  in  prosecution  for 
violating:  Iowa  statute  requiring  license  to  fish  with  nets  in  Mississippi 
River  for  erroneous  instruction  that  accused  could  be  convicted  only 
for  fishing  on  Iowa  side  of  river;  Ainsworth  v.  Munoskong  Hunting 
etc.  Club,  159  Mich.  66,  123  N.  W.  804,  holding  Munoskong  Bay  is  part 
of  Lake  Huron  and  subject,  as  far  as  boundaries  of  riparian  lands  are 
concerned,  to  rules  of  law  governing  Great  Lakes,  not  of  those  govern- 
ing St.  Mary's  River. 

Jurisdiction  of.  and  law  governing,  action  for  death  on   waters. 
Note,  li.  B.  A.  1916A,  1168. 

Infringement  of  regulations   to  prevent  collisions  at  sea.    Note, 
88  E.  B.  0.  6S2. 

160  U.  8.  287-^10,  37  L.  Ed.  1085,  14  Sup.  Ot.  86,  XTNITED  BTATB8  TBJSBT 
CO.  V.  WABASH  ETO.  BY.  CO. 

Beceiver  or  assignee  has  reasonable  time  to  elect  whether  to  adopt 
contracts  ot  accept  leases. 
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ApproTed  in  Coy  v.  Title  Onarantee  etc.  Co.,  198  Fed.  280,  though 
lease  gives  tenant  right  of  renewal  for  additional  five  year  period,  re- 
ceiver may  refuse  to  grant  renewal,  hut  tenant  may  recover  damages 
for  abrogation  of  lease;  In  re  Gutman,  197  Fed.  474,  where  lease  stipu- 
lated for  payment  of  rentals  on  first  of  month,  but  unbroken  custom 
was  to  pay  on  tenth,  and  tender  of  rental  was  made  on  fifteenth  by 
bankrapt  tenant's  trustee  appointed  on  fifteenth,  delay  did  not  author- 
ire  forfeiture ;  In  re  New  York  City  Ry.  Co.,  188  Fed.  340,  where  exec- 
utory contract  made  by  corporation  is  terminated  by  its  receivers, 
claim  by  other  party  for  damages  for  loss  of  future  profits  is  not  prov- 
able against  insolvent  estate ;  City  of  Shelbyville  v.  Glover,  184  Fed.  244, 
106  C.  C.  A.  376,  enjoining  city  from  interfering  with  electric  railway 
receiver's  possession  of  lot  upon  which  he  was  constructing  station; 
In  re  Prazin,  183  Fed.  30,  38  L.  R.  A.  (N.  S.)  745,  105  C.  C.  A.  320, 
where  bankrupts  occupied  premises  under  lease  providing  that  lessor 
might  re-enter  if  by  operation  of  law  lease  should  devolve  upon  other 
person,  title  to  lease  did  not  devolve  on  trustee  until  lessor  accepted, 
and  receiving  rent  from  trustee  before  his  acceptance  of  lease  was  not 
waiver  of  lessor's  right  to  re-enter;  Central  Trust  Co.  v.  Third  Ave.  R.  R. 
Co.,  165  Fed.  481,  receiver  for  street  railroad'  including  several  leased 
lines  surrendering  one  line  to  receiver  of  lessor  company  could  recover 
for  coal  and  general  repair  parts;  Johnson  v.  Lehigh  Valley  Traction 
Co.,  130  Fed.  941,  court  will  not  enforce  forfeiture  of  lease  for  rent 
4dne  before  receivership,  but  forfeiture  declared  after,  where  rent  was 
paid  by  receivers  a  few  days  after  appointed  time;  Wells  v.  Hartford 
Manilla  Co.,  76  Conn.  38,  56  Atl.  603,  receiver  of  paper-mill  may  aban- 
don contract  to  purchase  wood  pulp  at  more  than  market  price,  without 
making  estate  liable  in  damages.;  Central  Locomotive  etc.  Wks.  v.  Smith, 
27  Colo.  App.  454,  150  Pac.  243,  where  railroad  purchased  locomotives 
nnder  contract  providing  that  on  default  seller  might  resume  posses- 
sion, seller  was  entitled  to  order  directing  receivers  to  return  locomo- 
tives; Johnson  v.  Robuck,  114  Iowa,  532,  87  N.  W.  492,  holding  receiver 
surrendering  leased  premises  is  not  liable  for  rent  accruing  thereafter; 
Wilder  v.  McDonald,  63  Ohio  St.  395,  59  N.  E.  108,  holding  assignee 
for  benefit  of  creditors  by  accepting  the  trust  does  not  become  person- 
ally liable  on  covenants  of  lease  but  may  reject  lease;  Crawford  v. 
Gordon,  88  Wash.  561,  L.  R.  A.  1916C,  516,  153  Pac.  366,  where  Federal 
court  revoked  its  appointment  of  railroad  receiver  because  State  court 
acquired  jurisdiction  first,  receiver  appointed  by  State  court  could. not 
keep  cars  purchased  by  first  receiver  and  refuse  to  pay  contract  price, 
claiming  they  were  liable  only  for  quantr^m  valebat;  Dusha&e  v. 
Beall,  161  U.  S.  516,  40  L.  Ed.  792,  16  Sup.  Ct.  639,  reaffirming  rule; 
Ames  V.  Union  Pac.  Ry.  Co.,  60  Fed.  971,  972,  and  Carswell  v.  Farmers' 
Loan  etc.  Co.,  74  Fed.  91,  20  C.  C.  A.  282,  receiver  may,  without  adopt- 
ing lease,  retain  it  long  enough  to  decide  intelligently;  Central  Trust 
Co.  V.  East  Tennessee  Land  Co.,  79  Fed.  21,  executory  contracts  are 
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not  enforceable  against  receiver  unless  adopted;  Northern  Pac.  R.  R. 
Co.  V.  Heflin,  83  Fed.  94,  27  C.  C.  A.  460,  foreclosure  receiver  is  not 
liable  for  company's  prior  tort;  Piatt  v.  Philadelphia  etc.  R.  R.  Co.,  84 
Fed.  636,  28  C.  C.  A.  488,  receiver's  temporary  use  of  cars  is  not  adoption 
of  purchase  contract;  Malcoimson  v.  Wappoo  Mills,  88  Fed.  680,  con- 
tract of  sale  which  has  been  prevented  by  receivership  is  not  actionable ; 
New  Hampshire  Trust  Co.  v.  Taggart,  68  N.  H.  559,  44  Atl.  752,  assignee 
for  creditors  may  surrender  burdensome  lease. 

Distinguished  in  Perrin  etc.  Printing  Co.  v.  Cook  Hotel  etc.  Co.,  118 
Mo.  App.  64,  93  S.  W.  340,  lease  of  land  for  hotel  building,  where 
property  of  lessee  went  into  hands  of  receivers,  who  completed  and 
operated  hotel  and  were  held  liable  for  rent;  Clyde  v.  Richmond  etc. 
R.  R.  Co.,  63  Fed.  24,  where  leased  lines  were  operated  for  over  a 
year;  Central  R.  R.  etc.  Co.  v.  Farmers'  Loan  etc.  Co.,  79  Fed.  166,  167, 
where  receiver  paid  rent  on  leased  line  and  ran  whole  system  as  single 
road;  Link  Belt  Mach.  Co.  v.  Hughes,  174  III.  160,  51  N.  E.  180,  receiver 
cannot  repudiate  lease  after  occupancy  and  unreasonable  delay;  Spencer 
V.  Columbian  Exposition,  163  111.  126,  45  N.  E.  253,  receiver  cannot 
accept  benefits  and  repudiate  obligations  of  contract. 

Duty   and  power  of  receiver  with   respect  to  existing  contracts. 
Note,  Ann.  Gas.  19120.  949. 

If  receiver  adopts  lease,  title  vests  in  him,  privity  of  estate  arises,  and. 
lie  is  liable  for  rent. 

Approved  in  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  225 
Fed.  736,  where  receivers  of  leased  railroad  do  not  pay  rent,  lessor 
may  ask  court  for  return  of  leased  property;  Pennsylvania  Steel  Co.  v. 
New  York  City  Ry.  Co.,  198  Fed.  729,  730,  732,  117  C-  C.  A.  503,  re- 
ceiver for  lessee  railway  provisionally  operating  road  can  only  be 
required  to  turn  over  net  earnings  to  lessor,  and  cannot  be  charged 
with  deficit  where  operation  results  in  actual  loss;  In  re  Niagara 
Radiator  Co.,  164  Fed.  104,  receiver  of  bankrupt  manufacturing  cor- 
poration with  authority  to  continue  business  notifying  selling  company 
that  he  would  assume  contract  and  pay  for  deliveries  of  ore  could 
recover  damages  for  failure  of  seller  to  make  deliveries  of  ore ;  Citizens  * 
Savings  etc.  Co.  v.  Rogers,  162  Wis.  223,  155  N.  W.  158,  commissioner 
of  banking  who,  while  liquidating  affairs  of  trust  company,  occupies 
premises  of  trust  company  held  by  it  under  unexpired  lease,  is  liable 
for  rent;  De  Wolf  v.  Royal  Trust  Co.,  173  III.  438,  50  N.  E.  105O, 
receiver  electing  to  adopt  lease  is  bound  by  covenants ;  Bell  v.  American 
Protective  Leagiie,  163  Mass.  563,  47  Am.  St.  Rep.  484,  28  L.  R.  A.  454, 
40  N.  E.  859,  receiver  is  liable  only  for  reasonable  rent  during  actual 
occupancy;  Wall  v.  Piatt,  169  Mass.  401,  48  N.  E.  271,  receivers  are 
liable  to  action  of  damages  for  fire  caused  by  locomotive. 

Distinguished  in  Stokes  v.  Hoffman  House,  167  N.  Y.  562,  60  N.  E. 
670,  holding  receiver  of  business  of  corporation  in  possession  during 
forcflosure  does  not  incur  legal  liability  for  rent. 
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Effeet  of  assignment  of  lease  or  sublease  by  tenant  on  liability  for 
rent.    Note,  Ann.  Oat.  1916E,  818. 

Liability  for  rent  of  premises  occupied  by  receiver  or  assignee  for 
creditors.    Note,  59  L.  B.  A.  673,  676,  678,  681,  685,  686,  687. 

Partieg  objecting  to  orders  to  recelTer  mutt,  at  once,  file  motion  to 
cancel  or  modify. 

Approved  in  Finance  Co.  v.  Charleston  etc.  R.  R.  Co.,  62  Fed.  208,  10 
C.  C.  A.  323,  where  mortgagee  failed  to  apply  for  cancellation  of  order 
to  pay  prior  running  expenses. 

Tmstees  not  demanding  possession  after  order  to  receiver  not  to  pay 
rent  cannot  recover  from  bim. 

Approved  in  Mercantile  Trust  Co.  v.  Farmers'  Loan  etc.  Co.,  81  Fed. 
258,  26  C.  C.  A.  383,  charging  to  leased  railroad  deficit  in  operating  it, 
receiver  of  lessee  road  not  having  adopted  lease. 

Until  mortgagee  asserts  right  to  possession  of  road,  he  has  no  right 
to  earnings  or  profits. 

Approved  in  Chicago  etc.  R.  Co.  v.  United  States  &  Mexican  Trust 
Co.,  225  Fed.  942,  where  mortgaged  property  of  railroad  is  placed  in 
hands  of  receiver  before  suit  to  foreclose  mortgage,  subsequent  fore- 
closure proceedings  do  not  impound  income  for  benefit  of  mortgage 
bondholders  until  demand  made  of  receivers  to  surrender  income  and 
administration  of  property  has  been  refused;  New  York  Trust  Co.  v. 
Michigan  Traction  Co.,  193  Fed.  179,  mortgagee  of  electric  railway 
property  is  entitled  to  accounting  under  supplemental  agreement  re- 
quiring mortgagor  to  pay  five  per  cent  of  gross  earnings  to  create  sink- 
ing: fund  to  redeem  mortgage  bonds,  without  foreclosing  mortgage  or 
taking  possession  of  property;  Elmira  Mechanics'  Soc.  v.  Stanchfield, 
160  Fed.  814,  87  C.  C.  A.  585,  provision  of  statute  that  mortgage  shall 
not  be  deemed  conveyance  so  as  to  enable  owner  to  recover  without 
foreclosure  does  not  deprive  mortgagee  of  right  to  appointment  of  re- 
ceiver to  collect  rent,  pay  taxes  and  insurance,  and  keep  property  re- 
paired; Cox  V.  Terre  Haute  etc.  R.  Co.,  133  Fed.  376,  66  C.  C.  A.  433, 
niortjjagee  who  foreclosed  on  railroad  operated  under  void  lease  by 
receiver  of  another  railroad,  but  permitted  receiver  to  operate  road  at 
loss,  cannot  rent  out  of  profits  of  other  roads  operated  by  receiver; 
Atlantic  Trust  Co.  v.  Dana,  128  Fed.  219,  62  C.  C.  A..657,  holding  pledge 
of  income  does  not  become  effective  so  long  as  mortgagor  remains  in 
possession  receiving  and  disbursing  earnings;  American  Waterworks 
etc.  Co.  V.  Home  Water  Co.,  115  Fed.  176,  holding  authority  is  against 
proposition  that  mortgagor  may  recover  rents  before  mortgagee  goes 
into  possession  or  before  receiver  appointed ;  Moncrieff  v.  Hare,  38  Colo. 
229,  7  L.  R.  A.  (N.  S.)  1901,  87  Pac.  1085,  where  real  estate  mortgage 
pledged  rents  and  profits  as  part  of  security,  and  mortgagor  was  in- 
solvwt,  equity  court  could  appoint  receiver  to  collect  rents  and  profits 
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after  filing  of  suit  to  foreclose  and  apply  same  on  mortgage  debt ;  Mor- 
gan Bros.  V.  Dayton  Coal  etc.  Co.,  134  Tenn.  276,  183  S.  W.  1030,  under 
mortgage  by  going  concern  of  real  estate,  plant,  income  and  profits,  re- 
serving right  of  nser  until  default  and  giving  mortgagee  right  to  enter, 
income  and  profits  do  not  pass  under  lien  until  default  and  possession 
by  trustee;  Freights  of  the  Kate,  63  Fed.  717,  giving  hypothecation  of 
freights  priority  over  mortgagee  out  of  possession ;  New  England  R.  R. 
Co.  V.  Carnegie  Steel  Co.,  75  Fed.  57,  21  C.  C.  A.  219,  where  mortgagee, 
not  party  to  receivership,  intervened;  Central  Trust  Co.  v.  Worcester 
Cycle  Mfg.  Co.,  86  Fed.  38,  receiver's  possession,  under  foreclosure,  is 
mortgagee 's  possession ;  Central  Trust  Co.  v.  Chattanooga  etc.  R.  R.  Co., 
89  Fed.  391,  earnings  of  receiver,  pending  foreclosure,  belong  to  mort- 
gagee; New  York  Security  etc.  Co.  v.  Saratoga  Gas  etc.  Co.,  159  N.  Y. 
144,  45  L.  B.  A.  135,  53  N.  E.  760,  earnings  of  gas  company,  prior  to 
foreclosure,  belong  to  general  creditors. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  8t.  Rep.  48S. 

Relation  of  receivers  to  pre-existing  liens,  and  remedies  for  their 
enforcement.    Note,  71  Am.  81.  B«p.  877. 

Priority    of    claims    against    property    in    receiver's    hands    over 
recorded  liens.    Note,  2  L.  B.  A.  (N.  8.)  1048. 

Miscellaneous.  Cited  in  Central  Trust  Co.  v.  Charlotte  etc.  R.  R.  Co., 
65  Fed.  270,  denying  priority  of  rent  claim  of  repudiated  road  over 
mortgage ;  Central  Trust  Co.  v.  East  Tennessee  etc.  R.  Co.,  80  Fed.  629, 
26  C.  C.  A.  30,  pre-existing  debts  are  not  first  charge  on  income  unless 
contracted  within  reasonable  period  before  receivership. 

160  U.  S.  310-312,  37  L.  Ed.  1002,  14  Bop.  Ot.  94,  SBMET  ▼.  WABASH  BTO. 
BY.  00. 

Adjudged  in  conformity  with  United  States  Trust  Oo.  ▼.  Wabatfi  etc 
By.  Co.,  150  U.  8.  287,  37  L.  Ed.  1086,  14  Sap.  Ot.  86. 

Approved  in  Grand  Trunk  Ry.  Co.  v.  Central  etc.  R.  R.  Co.,  81  Fed. 
543,  railroad  cannot  pledge  future  earnings  without  possession. 

Claims  which  take  precedence  over  mortgages  of  railway  and  like 
property.    Note,  54  Am.  St.  Rep.  482. 

Liability  for  rent  of  premises  occupied  by  receiver  or  assignee  for 
creditors.    Note,  59  L.  R.  A.  694. 

150  U.  S.  312-342,  37  I..  Ed.  1093,  14  Sup.  Ot.  99,  STUBM  v.  BOXEB. 
Consignment  ftom  A  to  B,  A  to  bear  loss,  is  bailment,  not  tale. 

Approved  in  Harris  v.  Coe,  71  Conn.  163,  41  Atl.  554,  "on  oonsign- 
ment"  imports  agency,  though  sale  prices  are  fixed  by  consignee. 

Distinguished  in  In  re  Martin- Vernon  Music  Co.,  132  Fed.  984,  pianos 
shipped,  each  instrument  to  be  paid  for  as  sold,  with  no  provision  for 
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^ommissioDB  or  for  return  of  pianos,  transaction  held  to  be  sale; 
Arbnekle  v.  Eirkpatrick,  98  Tenn.  232,  239,  60  Am.  St  Rep.  861,  864, 
36  L.  B.  A.  288,  290,  39  S.  W.  5,  7,  where  consignee  agreed  to  pay  for 
goods,  whether  sold  or  not,  at  time  fixed. 

What  constitutes  a  transaction  a  sale.    Note,  94  Am.  St.  Rep.  241. 

Contract  clearly  expressed  In  writing  cannot  be  varied  by  printed  words 
on  billhead. 

Approved  in  Lipschitz  v.  Napa  Fruit  Co.,  223  Fed.  704,  139  C.  C.  A. 
228,  where  written  provisions  are  inconsistent  with  printed  form  in 
contract  for  sale  of  prunes,  former  are  presumed  to  express  intent  of 
parties;  John  Deere  Plow  Co.  v.  McDavid,  137  Fed.  805,  70  C.  C.  A.  422, 
holding  title  did  not  pass  in  spite  of  statement  in  bill  that  goods  were 
sold;  Young  v.  Germania  Savings  Bank,  132  Ga.  510,  64  S.  E.  556, 
written  contract  between  factory  and  purchaser  providing  for  delivery 
of  certain  amount  of  cloth  at  specific  time  was  not  modified  by  state- 
ment in  letter-head  that  all  contracts  were  contingent  upon  strikes; 
B.  F.  Sturtevant  Co.  v.  Cumberland,  Dugan  ft  Co.,  106  Md.  614,  14 
Ann.  Gas.  676,  68  Atl.  355,  holding,  in  action  to  recover  for  machinery 
consigned  to  defendants  and  destroyed  by  fire,  that  defendants  were 
del  credere  agents  for  sale  of  machinery,  and  not  liable;  R.  J.  Mens 
Lumber  Co.  v.  JE.  J.  McNeeley  &  Co.,  58  Wash.  229,  28  L.  B.  A.  (N.  S.) 
1007,  108  Pac.  624,  where  seller's  order  and  acceptance  were  in  writing, 
printed  matter  on  letter-heads  of  buyer's  letter,  not  referred  to  in 
order  of  aceeptance,  was  not  part  of  contract;  Arbuckle  v.  Gates,  95 
Va.  806,  30  S.  E.  497,  nature  of  contract  is  determined  by  whole  con- 
tract, not  ,its  name. 

Distinguished  in  Yorston  v.  Brown,  178  Mass.  107,  59  N.  E.  655,  hold- 
ing admissible  in  suit  for  cost  of  steel  engraving,  advertisement  of 
plaintiff  that  defendant's  portrait  was  to  appear  in  a  book. 

Written  matter  as  controlling  printed  matter  in  construction  of 
contract.    Note,  Ann.  Gas.  1913E,  961,  967. 

IiiToioe  is  not  bill  of  sale;  it  is  as  appropriate  to  bailment  as  sale. 
Approved  in  Berry  Bros.  v.  Snowdon,  209  Fed.  339,  126  C.  C.  A.  262, 
holding  invoice  is  not  bill  of  sale  in  action  to  recover  goods  shipped  to 
bankrupt's  warehouse;  In  re  Smith  etc.  Piano  Co.,  149  Fed.  113,  79 
€.  C.  A.  9S,  title  held  not  to  pass  in  spite  of  statement  in  invoice  that 
goods  were  sold;  In  re  Miller  etc.,  135  Fed.  872,  fact  that  invoices 
were  in  form  of  bills  as  for  intended  sales  upon  definite  terms  of 
credit,  not  conclusive;  In  re  Miller  etc.,  135  Fed.  869,  fact  that  goods 
were  invoiced  at  regular  prices,  while  not  conclusive  of  sale,  is  entitled 
to  certain  weight;  Garrison  v.  Vermont  Mills,  152  N.  C.  645,  68  S.  E. 
143,  holding  act  of  mills  company  in  marking  goods  and  invoicing 
them  to  factor  gave  it  no  lien,  since  invoice  does  not  transfer  title; 
Hopkins  v.  Cowen,  90  Md.  164,  44  Atl.  1064,  where  bill  of  lading  was 
held  by  bank,  subject  to  payment  of  draft. 
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Contract  of  "salo  and  ratnni'*  pmsm  title  and  Tondao  is  UaUt  for  Iom 
while  in  hia  possenion. 

Approved  in  Guss  v.  Nelson,  200  U.  S.  302,  60  L.  Bd.  491,  26  Sup.  Ct. 
260,  option  given,  in  transfer  of  corporate  stock,  for  specified  sum, 
ranning  until  ^ven  date  when  additional  sum  is  to  be  paid  or  property 
returned,  not  option  to  purchase  but  to  return;  In  re  Allen,  183  Fed. 
175,  liquor  dealer  purchasing  bottled  beer  in  cases  in  carload  lots  with 
rebate  for  empty  bottles  returned  was  not  bailment  as  to  bottles,  and 
title  passed  to  trustee  in  bankruptcy;  Ludvigh  v.  American  Woolen  Co., 
176  Fed.  155,  holding  transaction  was  sale,  not  bailment,  and  title 
passed  to  trustee  in  bankruptcy,  where  bankrupts  were  ultimately  liable 
for  price  of  goods,  whether  they  sold  goods  or  not,  and  goods  could 
not  be  returned;  Walter  A.  Wood  Mowing  etc.  Mach.  Co.  v.  Vanstorj-, 
171  Fed.  381,  382,  96  C.  C.  A.  331,  manufacturer  of  farm  macbiner>^ 
shipping  machines  by  carload  to  hardware  company  and  giving  company 
privilege  of  selling  same,  but  not  charging  machines  to  company  and 
paying  for  storage  and  transfer  could  reclaim  machines  on  bankruptcy 
of  company;  In  re  Schindler,  158  Fed.  459,  where  goods  were  delivered 
to  bankrupt  to  be  charged  to  him  upon  his  signifying  desire  to  keep 
them,  within  thirty  days,  otherwise  goods  to  be  returned,  title  remained 
in  seller  until  expiration  of  option,  and  seller  could  recover  iroods 
delivered  within  thirty  days  of  bankruptcy  petition;  In' re  Landis,  151 
Fed.  898,  899,  where  horses  were  delivered  to  bankrupt  few  days  before 
bankruptcy  under  agreement  for  sale  at  stated  price,  subject  to  right 
to  return  if  unsatisfactory,  title  passed  and  seller  could  not  recover  his 
property;  Ophir  Consol.  Mines  Co.  v.  Brynteson,  143  Fed.  833,  74 
C.  C.  A.  626,  where  stock  is  returned  to  corporation  as  result  of  "sale 
and  return"  contract,  transaction  not  ultra  vires  as  purchase  by  cor- 
poration of  its  own  stock ;  Schulte  v.  Boulevard  Gardens  Land  Co.,  164 
Cal.  469,  Ann.  Gas.  1914B,  1013,  44  L.  B.  A.  (N.  8.)  156,  129  Pac.  584, 
agreement  by  corporation  upon  sale  of  stock  to  redeem  it  at  fixed 
price  at  future  time  is  valid  when  not  injuriously  affecting  rights  of 
creditors,  notwithstanding  section  309  of  Civil  Code;  William  Frantz 
&  Co.  V.  Fink,  125  La.  1031,  28  L.  B.  A.  (N.  S.)  639,  52  South.  138, 
where  owner  placed  jewelry  in  hands  of  agent  with  right  to  sell  for 
cash  and  agent  pledged  jewelry,  owner  could  recover  goods. 

Distinguished  in  In  re  Wood,  140  Fed.  964,  dealer  requ^^ted  goods 
to  show  at  fair,  which  were  shipped  to  him,  ** subject  to  next  spring's 
terms,"  held  not  to  indicate  bailment;  Gottieb  v.  Rinaldo,  78  Ark.  126, 
6  L.  B.  A.  (N.  S.)  278,  93  S.  W.  751,  where  plaintiff  sent  rings  to  de- 
fendant under  agreement  that  defendant  should  account  for  them  if 
pleased,  otherwise  return  them  within  reasonable  time,  contract  was 
mere  option  to  purchase  or  return. 

Consignment  for  sale  vests  title  when.    Note,  46  Am.  St.  Bep.  SOI, 
206,  207,  208,  210. 
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BailoMnt  iMiDires  return  of  spedflc  uticle  and  no  titlo  passes;  alitor 
where  contract  is  for  sale  or  return. 

Approved  in  The  Barnstable,  181  U.  S.  469,  45  L.  Ed.  957,  21  Sup. 
Ct.  686,  holding  liability  for  crew's  negligence  not  imposed  upon  owner 
by  clause  in  charter-party  requiring  latter  to  pay  insurance  on  the 
vessel;  In  re  Thomas,  231  Fed.  516,  contract  under  which  goods  are 
delivered  to  another  for  sale  allowing  consignee  to  fix  selling  price, 
and  requiring  him  to  pay  storage,  freight  and  other  expenses  is  con- 
tract of  consignment  and  not  of  conditicmal  sale;  McElwain-Barton 
Shoe  Co.  V.  Bassett,  231  Fed.  892,  893,  contract  to  consign  shoes  to 
bankrupt  for  sale,  bankrupt  to  pay  freight  and  storage  and  keep  shoes 
insured,  and  to  account  to  consignor  for  net  price,  permitting  sale  at 
price  sufficient  to  pay  commission,  but  reserving  title  in  consignor,  is 
contract  of  factorage,  and  valid  though  unrecc^ded;  Ellet-Kendall 
Shoe  Co.  V.  Martin,  222  Fed.  855,  857,  138  C.  C.  A.  277,  parties  to  con- 
tract for  sale  of  goods  on  credit  may,  before  acceptance  of  goods, 
change  contract  so  as  to  make  it  consignment  for  sale,  and  creditors 
of  consignee  acquire  no  interest  in  goods;  In  re  Caldwell  Machinery 
Co.,  215  Fed.  431,  432,  433,  where  goods  were  sold  by  claimant  to 
bankrupt  on  open  account,  title  vested  in  bankrupt,  and  seller  could 
not  recover  goods ;  In  re  Harris  &  Bacherig,  214  Fed.  484,  485,  contract 
consigning  goods  to  bankrupt  for  sale,  reserving  title  in  consignor  with 
right  to  take  possession  of  unsold  goods  with  option,  not  exercised, 
to  require  consignee  to  pay  for  unsold  goods,  upon  breach  of  contract, 
was  bailment,  not  conditional  sale;  Berry  Bros.  v.  Snowdon,  209  Fed. 
340,  126  C.  C.  A.  262,  where  goods  were  shipped  to  bankrupt  for  stor- 
age with  privilege  to  remove  goods  to  their  store  in  another  part  of 
city  for  sale  and  invoice  was  sent  charging  them  with  goods  so  re- 
moved, contract  was  bailment,  and  title  did  not  pass  except  as  to 
coods  removed;  In  re  Reynolds,  203  Fed.  164,  holding  contract  con- 
signing wagons  to  agent  for  sale  was  bailment,  and  consignor  could 
reclaim  goods  in  hands  of  agent  at  time  of  institution  of  bankruptcy 
proceedings;  In  re  Zephyr  Mercantife  Co.,  103  Fed.  579,  where  flour 
and  meal  was  consigned  to  bankrupt  without  express  reservation  of 
title,  transaction  was  conditional  sale,  and  not  having  been  filed  as 
State  law  required,  was  invalid  as  against  bankrupt's  trustee;  In  re 
Marx  Tailoring  Co.,  196  Fed.  245,  246,  wjiere  owner  closing  tailoring 
hn.siness  left  goods  with  agent  to  be  sold  on  commission  basis,  contract 
was  bailment,' and  owner  could  reclaim  goods  from  agent's  trustee  in 
bankruptcy;  Parlett  v.  Blake,  188  Fed.  202,  39  L.  R.  A.  (N.  S.)  620, 
110  C.  C.  A.  72,  where  agency  contract  for  sale  of  furniture  provides 
that  agent  shall  pay  for  goods  on  hand  at  end  of  certain  period,  title 
passed  to  goods  remaining  at  termination  of  contract;  Franklin  v. 
Stoughton  Wagon  Co.,  168  Fed.  861,  94  C.  C.  A.  269,  contract  under 
which  wagon  company  delivered  wagons  to  dealer,  providing  that  until 
sold  wagons  should  be  property  of  company,  was  bailment,  and  on 
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bankruptcy  of  dealer  seller  conld  reclaim  wagons;  In  re  Columbus 
Buggy  Co.,  143  Fed.  861,  74  C.  C.  A.  611,  contract  providing  that  re- 
ceiver of  goods  is  to  account  for  those  sold  at  fixed  prices  and  retain 
difference  for  expenses,  not  one  of  sale;  John  Deere  Plow  Co.  v.  Mc- 
David,  137  Fed.  811,  70  C.  C.  A.  422,  contract  to  consign  goods  accord- 
ing to  schedule,  consignee  to  pay  expenses  and  be  responsible  for  their 
safety,  subject  to  return  when  demanded  and  to  be  paid  for  at  fixed 
price,  bailment  not  sale ;  In  re  Gait,  120  Fed.  67,  56  C.  C.  A-  470,  hold- 
ing contract  whereby  manufacturer  appointed  agent,  agreed  to  furnish 
him  with  wagons  for  sale,  with  election  as  to  disposal  of  those  on 
hand  in  one  year,  was  one  of  bailment;  Costikyan  v.  Sloan,  33  App. 
D.  C.  426,  holding,  in  action  of  replevin  by  consignor  of  goods  against 
auctioneer  to  whom  dealers  had  pledged  goods,  that  goods  were  prop- 
erty of  shippers,  and  refusing  directed  verdict  for  defendant;  Furst  v. 
Commercial  Bank,  117  Ga.  475,  43  S.  E.  729,  holding  where  goods  are 
transferred  for  sale,  no  sale  to  occur  as  between  original  parties  until 
sale  by  transferee,  such  sale  is  condition  precedent  to  passing  of  title; 
Wesco  Supply  Co.  v.  Incorporated  Town  of  AUerton,  156  Iowa,  700, 
137  N.  W.  1048,  contract  for  sale  of  electric  light  plant  to  town  re- 
quiring seller  to  furnish  material  for  test  and  acceptance  of  generator 
was,  on  condition  that  it  passed  test,  title  remained  in  seller  until  after 
satisfactory  test,  and  seller  was  liable  for  loss  by  fire  before  such  test 
was  made;  State  v.  Betz,  207  Mo.  599,  603,  106  S.  W.  66,  67,  holding 
fact  that  diamonds  were  consigned  to  accused  at  his  own  risk  was 
not  conclusive  that  transaction  was  sale,  not  bailment,  and  affirminc: 
conviction  for  embezzlement;  Wilson-Moline  Buggy  Co.  v.  Priebe,  123 
Mo.  App.  528,  100  S.  W.  560,  holding  contract  between  foreign  cor- 
poration and  parties  within  State  was  bailment,  where  title  was  re- 
served, and  local  agent  was  only  to  pay  for  goods  sold  by  him;  T.  J. 
Cooper  Rubber  Co.  v.  Johnson,  133  Tenn.  568,  182  S.  W.  594,  require- 
ment of  contract  between  foreign  rubber  company  and  local  company 
selling  tires  that  latter  should  injure  goods  did  not  make  rubber  com- 
pany subject  to  laws  relating  to  doing  business  within  State;  Union 
Stock  Yards  etc.  Co.  v.  Western  Land  etc.  Co.,  59  Fed.  53,  7  C.  C.  A. 
660,  where  cattle  taken  to  be  fed  were  to  be  returned  to  be  sold;  Met- 
ropolitan Nat.  Bank  v.  Benedict  Co.,  74  Fed.  185,  20  C.  C.  A.  377, 
covenant  to  sell  goods  by  certain  time  indicates  sale,  not  bailment; 
Gilman  v.  Gilby  Township,  8  N.  D.  630,  73  Am.  St.  Rep.  792.  80  N.  W. 
890,  delivery  for  sale  on  commission  is  not  sale;  Haskins  v.  Dern,  19 
Utah,  99,  56  Pac.  955,  contract  to  return  stock  or  pay  for  it  is  not 
bailment;  dissenting  opinion  in  Flut  v.  Hertz,  201  III.  619,  94  Am.  St. 
Rep.  192,  66  N.  E.  867,  majority  holding  acceptance  of  wholesale 
dealer's  offer  to  consign  goods  to  be  handled  for  his  account,  proceeds 
to  be  held  in  trust  till  settlement,  constituted  no  sale. 

Distinguished  in  Chisholm  v.  Eagle  Ore    etc.  Co.,  144  Fed.  671,  75 
C.  C.  A.  472,  where  ore  was  delivered  to  company  for  reduction,  pay- 
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ment  to  be  based  on  latter 's  weights  and  samples,  less  charge  for 
rednction,  and  ore  was  mingled  with  that  of  others,  transaction  was  sale, 
not  bailment. 

Agent  to  sell  and  retnm  proceeds,  or  specific  goods  If  not  sold,  is  bailee. 
Approved  in  Briggs  v.  Foster,  137  Fed.  779,  70  C.  C.  A.  349,  re- 
affirming rule;  Lndvigh  v.  American  Woolen  Co.,  231  U.  S.  528,  58 
L.  Ed.  350,  34  Sup.  Ct.  161,  consignor  delivering  goods  to  consignee 
to  be  sold  and  unsold  goods  returned  may  take  them  back  in  case  of 
eonsignee's  bankruptcy;  St.  Louis  etc.  Ry.  Co.  v.  Bankers'  Surety  Co., 
115  Ark.  67,  172  S.  W.  269,  where  consignor  of  ^freight  consigned  to 
itself,  with  direction  to  notify  milling  company,  notified  carrier  that 
shipment  was  for  elevator  company,  delivery  was  within  bond  given  by 
elevator  company,  as  it  was  consignee  within  statute,  although  it  sulx- 
seqaently  developed  that  elevator  company  was  not  entitled  to  de- 
livery; State  V.  Colonial  Club,  154  N.  C.  189,  Ann.  Oas.  1912A,  1079, 
81  L  R.  A.  (N.  8.)  887,  69  S.  E.  775,  where  liquor  ordered  by  club 
members  from  without  State  was  shipped  to  club,  and  furnished  to 
member  on  coupon  order,  club  was  gratuitous  bailee,  and  transaction 
was  not  violation  of  law  prohibiting  sales  of  liquor  within  State. 

Bailee  may  enlarge  common-law  liabiUty  by  contract,  express  or  im- 

pHed. 

Approved  in  Sun  Printing  &  Pub.  Assn.  v.  Moore,  183  U.  S.  654,  46 
L.  Ed.  875,  22  Sup.  Ct.  245,  holding  absolute  obligation  to  return 
yacht  imposed  by  charter-party  providing  for  return  in  original  con- 
dition, less  wear  and  tear,  fixing  damages  at  value  of  vessel;  General 
Electric  Co.  V.  Brower,  221  Fed.  601,  137  C.  C.  A.  321,  holding  contract 
between  manufacturer  of  incandescent  lamps  and  agent  was  bailment, 
although  agent  was  to  pay  storage,  cartage  and  all  expenses  incident  to 
sale  of  lamps ;  Grady  v.  Schweinler,  16  N.  D.  457,  125  Am.  St.  Rep. 
674, 15  Ann.  Gas.  161,  14  L.  R.  A.  (N.  S.)  1089,  113  N.  W.  1032,  bailee 
contracting  to  return  stallion  in  as  good  condition  as  when  received  or 
pay  for  it  is  liable  for  value  of  stallion  dying  of  disease  while  in 
bailee's  possession;  Union  Stock  Yards  etc.  Co.  v.  Western  Land  etc. 
Co.,  59  Fed.  55,  7  C.  C.  A.  660,  where  bailee  contracted  against  de- 
terioration in  condition  of  cattle. 

Distinguished  in  Fairmont  Coal  Co.  v.  Jones  &  Adams  Co.,  134  Fed. 
713,  67  C.  C.  A.  265,  bailee  liot  liable  for  loss  of  coal  through  collapse 
of  dock,  in  spite  of  fact  that  it  contracted  to  be  responsible  for  coal 
npon  its  delivery. 

Bailee  does  not  admit  llaMlity  for  loss  by  insuring  "for  himself  on 
account  of  whom  it  might  concern." 

Approved  in  Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins.  Cos., 
108  Fed.  459,  holding  policy  effected  for  account  of  whom  it  may  con- 
cern, or  as  interest  may  appear,  inures  for  benefit  of  person  intended. 
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Party,  statixig  ai  witnen  that  Im  U  UaUe  on  contraet,  statM  matter 
of  opinion  and  la  not  boond. 

Approved  in  Mutnal  Life  Ins.  Co.  v.  Phinney,  178  U.  S.  342,  44 
L.  Ed.  1095,  20  Snp.  Ct.  911,  holding  erpressibn  of  opinion  by  agent  of 
insurance  company  as  to  New  York,  both  parties  being  equally  charge- 
able with  knowledge,  cannot  be  false  representation;  In  re  Dreuil  & 
Co.,  205  Fed-  576,  holding  bank  not  guilty  of  fraud  or  gross  negligence, 
and  not  having  induced  bankrupts'  trustee  to  alter  his  position  to 
his  prejudice  was  not  estopped  to  claim  title  to  cotton  pledged  by 
bankrupts  to  bank;  Smith  v.  Boston  Elevated  Ry.  Co.,  184  Fed.  389, 
87  L.  R.  A.  (N.  S.)  429,  106  C.  C.  A.  497,  where  testimony  of  plaintiff 
in  action  for  injures  was  so  inconsistent  with  that  given  on  former 
trial  as  to  discredit  her,  court  was  justified  in  directing  verdict  for 
defendant;  Drury  v.  Gorrell,  44  App.  D.  C.  529,  in  action  against  ex- 
ecutor for  alleged  breach  of  contract  of  testatrix  to  make  will  in  favor 
of  nephew,  who  cared  for  her  during  her  lifetime,  statements  of  nephew 
that  she  owed  him  nothing  and  failure  to  list  claim  against  her  in 
bankruptcy  proceedings  will  not  work  estoppel;  Dye  v.  Crary,  13 
N.  M.  464,  9  L.  R.  A.  (N.  S.)  11S6,  85  Pac.  1042,  holding  plaintiff  was 
not  estopped  to  assert  title  to  mining  claim  by  statements  that  he 
had  lost  his  interest  in  property  or  by  laches  in  failing  to  attack  jads- 
ment  in  attachment  case;  Bradshaw  v.  Mutual  Life  Ins.  Co.,  205  N.  T. 
471,  98  N.  E.  853,  husband  signing  policy  on  his  life  in  his  wife's  name, 
payable  to  her  if  living,  and  if  not  living  to  their  children,  was  con- 
tract between  wife  and  company  and  she  could  dispose  of  it  by  will; 
Crabtree  v.  Bank  of  Winchester,  108  Tenn.  492,  67  S.  W.  800,  holdiner 
equitable  estoppel  to  claim  relief  against  sale  of  land  under  invalid 
levy  cannot  arise  from  acquiescence  where  both  believed  sale  was  valid. 

Where  signature  is  genuine,  barden  la  on  signer  to  show  that  Dody  of 
writing  is  forgery. 

Approved  in  First  Nat.  Bank  v.  Liewer,  187  Fed.  18,  109  C.  C.  A. 
70,  where  innocent  purchaser  holds  note  fair  on  its  face,  burden  is  on 
maker  to  prove  alterations  that  he  claims  were  made  subsequent  to 
execution  of  note;  Ofenstein  v.  Bryan,  20  App.  D.  C.  16,  18,  holdinj^ 
burden  of  proof  is  on  person  offering  altered  negotiable  instrument  to 
explain  its  condition. 

Cause  remanded  for  accounting,  with  direction  to  allow  tntereat  on 
balance  from  date  of  filing  bill. 

Approved  in  American  Bonding  Co.  v.  Richardson,  214  Fed.  903, 
131  C.  C.  A.  565,  holding  court  properly  charged  surety  with  interest 
on  penalty  of  bond  from  date. of  filing  of  bill,  instead  of  date  of  de- 
cree; Freygang  v.  Vera  Cruz  &  P.  R.  Co.,  154  Fed.  646,  83  C.  C.  A. 
414,  where  railroad  construction  contract  was  made  in  Missouri  to  be 
performed  in  Mexico,  and  suit  for  accounting  was  brought  in  Mary- 
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land,  and  funds  of  railroad  attached,  contractor  was  entitled  to  interest 
on  balance  due  from  date  of  demand  or  suit  brought  under  statute  of 
Missouri y  allowing  creditors  six  per  cent  interest  where  no  other  rate 
is  agreed  upon;  Nashua  etc.  R.  Corp.  v.  Boston  etc.  R.  Corp.,  61  Fed. 
250,  252,  9  C.  C.  A.  468,  where  appellate  court  remands  case  for  ac- 
counting, interest  is  allowed  from  filing  of  bill;  Spalding  v.  Mason, 
161  U.  S.  396,  40  L.  Bd.  746,  16  Sup.  Ct.  600,  plaintiff's  failure  to 
establish  complete  claim  does  not  affect  interest  on  amount  established. 

Accounts  stated.    Note,  186  Am.  St.  Rep.  42. 
Consideration    for    novation  of    prior    contract.    Note,  L.  R.  A. 
1915B,  21. 

Liability  for  loss  or  damage  during  option  to  buy  or  return  per- 
sonalty.   Note,  6  L.  R.  A.  (N.  S.)  278. 

Miscellaneous.  Cited  in  HiHon  v.  Hilton,  103  Me.  99,  68  Atl.  598, 
holding  that  advancement  was  not  invalidated  by  fact  that  among  re- 
leases to  child  by  parent  was  promise  not  to  institute  criminal  pro- 
ceeding; Babcock  v.  Clarkson,  63  Fed.  608,  11  C.  C.  A.  351,  patentee 
may  not  assail  patent's  validity  in  suit  by  his  assignee  for  infringe- 
ment. 

150  U.  S.  842-348,  37  L.  Ed.  1104.  14  Sup.  Ot.  184,  GIBSON  ▼.  PSTBSS. 

National  bank  receiver's  suit  must  be  conducted  by  United  States  dlS' 
trict  attorney  without  compensation. 

Approved  in  the  following  cases,  denying  district  attorneys  extra 
pay  for  services  indicated:  United  States  v.  Johnson,  173  U.  S.  372, 
374,  377,  43  L.  Ed.  734,  786,  786,  19  Sup.  Ct.  430,  431,  432.  condemn- 
ing land  for  fortification;  Ruhm  v.  United  States,  66  Fed.  534,  and 
United  States  v.  Ady,  76  Fed.  363,  22  C.  C.  A.  223,  examininfir  titles 
to  public  buildings,  etc.;  Colman  v.  United  States,  66  Fed.  698,  699, 
14  C.  C.  A.  65,  services  in  proceedings  against  United  States  for  dam- 
acres  to  land  by  river  improvements;  United  States  v.  Fleming,  80  Fed. 
373,  25  C.  C.  A.  498,  for  services  in  appellate  court  outside  district; 
approved  also  in  Mullett  v.  United  States,  150  U.  S.  571,  87  L.  Ed. 
1186,  14  Sup.  Ct.  192,  denying  supervising  architect  of  treasury  extra 
compensation  for  planning  department  buildings;  Colman  v.  United 
States,  66  Fed.  697,  14  C.  C.  A.  65,  in  statement  of  facts  containing 
circuit  judge's  opinion. 

Distinguished  in  United  States  v.  Denison,  80  Fed.  371,  26  C.  C.  A. 
496,  where,  upon  attorney  general's  authorization,  district  attorney  em- 
ployed stenographer. 

National  bank  receiver  is  officer  within  section  880,  SeviMd  Statutes, 
respecting  conduct  of  suits  under  national  banking  laws. 

Approved  in  Murray  v.  Chambers,  151  Fed.  143,  action  by  receiver 
of  national  bank  to  recover  assets  is  by  officer  of  United  States  and 
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within  jurisdiction  of  Federal  eonrt,  without  regard  to  amount  in  con- 
troversy or  citizenship  of  parties;  Thompson  v.  Pool,  70  Fed.  727, 
Short  V.  Hepburn,  75  Fed.  113,  21  C.  C.  A.  252,  Speckart  ▼.  German 
Nat.  Bank,  85  Fed.  18,  and  Brown  v.  Smith,  88  Fed.  565,  national  bank 
receiver  is  United  States  officer  and  may  sue  in  Federal  court;  Gil- 
bert V.  McNulta,  96  Fed.  85,  national  bank  receiver  may  be  sued  on 
his  contract  in  Federal  court ;  Schofield  v.  Stephens,  7  N.  M.  622,  38 
Pac.  320,  national  bank  receiver  may  sue  in  either  ''District  Conits 
for  counties''  or  ''judicial  District  Courts." 

Distinguished  in  United  States  v.  Schlierholz,  137  Fed.  622,  holding 
special  agent  of  General  Land  Office  not  officer  within  Extortion  Act. 

150  U.  8.  349-361,  37  L.  Ed.  1107,  14  Sup.  Ot.  140,  aXBDNEB  v.  HICHIOAK 
CENT.  B.  B.  00. 

Nonsuit  Is  not  bar  to  new  action. 
Approved  in  Spring  Valley  Coal  Co.  v.  Patting,  210  III.  348,  71  N.  E. 
373,  reaffirming  rule;  Snare  &  Triest  Co.  v.  Friedman,  169  Fed.  13, 
40  L.  R.  A.  (N.  S.)  367,  94  C.  C.  A.  369,  holding  dismissal  of  action 
by  minor  for  personal  injuries  did  not  start  statute  of  limitations 
running  so  as  to  bar  another  action  in  two  years  thereafter;  Ex  parte 
Loung  June,  160  Fed.  259,  discharge  on  consent  of  Chinese  person 
charged  with  being  in  United  States  unlawfully  is  not  determination 
on  merits,  and  not  res  judicata  in  subsequent  action  for  deportation; 
Gilbert  v.  American  Surety  Co.,  121  Fed.  502,  61  L.  R.  A.  258,  57 
C.  C.  A.  619,  holding  dismissal  for  want  of  prosecution  is  no  bar  to  new 
suit;  Atlanta  etc.  Ry.  Co.  v.  Hooper,  105  Fed.  551,  44  C.  C.  A.  586, 
holding  mandate  ordering  reversal  and  new  trial  to  sustiun  plea  of 
limitations  does  not  make  new  trial  compulsory,  and  plaintiff  may  elect  to 
take  nonsuit;  Bacon  v.  Iowa  Cent.  Ry.  Co.,  157  Iowa,  499,  137  N.  W. 
1013,  dismissal  of  action  for  wrongful  death  removed  to  Federal  court 
was  not  bar  to  subsequent  action  in  State  court;  Wells  v.  Western 
Union  Telegraph  Co.,  144  Iowa,  612,  138  Am.  St.  Rep.  317,  24  L.  B.  A 
(N.  S.)  1046,  123  N.  W.  374,  dismissal  of  action  in  Federal  court  with- 
out prejudice  after  Circuit  Court  of  Appeals  reversed  judgment  for 
plaintiff  and  remanded  case  does  not  bar  subsequent  action  on  same 
cause  in  State  court;  Strottman  v.  St.  Louis  etc.  Ry.  Co.,  228  Mo. 
191,  192,  193,  SO  L.  R.  A.  (N.  S.)  877,  128  S.  W.  195,  holding  reversal 
of  judgment  for  plaintiff  and  dismissal  of  petition  is  final,  in  action 
by  widow  of  engineer  for  wrongful  death  resulting  from  train-dis- 
patcher's negligence;  Carroll  v.  Grande  Ronde  Elec.  Co.,  49  Or.  479, 
90  Pac.  903,  in  action  for  wrongful  death,  nonsuit  was  no  bar  to  sub- 
sequent action  on  same  cause;  Minton  v.  La  Follette  Coal  etc.  Co., 
117  Tenn.  427,  11  L.  R.  A.  (N.  S.)  478,  101  S.  W.  181,  dismissal  of 
action  for  injuries  for  failure  to  file  declaration  does  not  conclude  ri^ht 
of   action,   and   second  action   brought  within   twelve   months   is  not 


665    GARDNER  t.  MICHIGAN  CENT.  R.  R.  CO.    160  U.  S.  349-361 

bured;  lUinoiB  Centrmi  R.  R.  Co.  v.  Bents,  108  Texm.  675,  676,  91 
Am.  8t  Rep.  766,  767,  69  S.  W.  319,  holding  reversal  on  appeal  is  not 
res  judicata  to  preclnde  acceptance  of  nonsnit  or  remand  and  prose- 
cution of  second  suit;  Hooper  v.  Atlanta  etc.  R.  R.  Co.,  107  Tenn. 
722,  65  S.  W.  408,  holding  Circuit  Court  of  Appeal's  decision  holding 
limitation  a  good  plea,  remanding  and  ordering  new  trial  was  not  res 
judicata  as  to  limitation  preventing  second  suit;  Derick  v.  Taylor,  171 
Mass.  446,  50  N.  E.  1039,  plaintiff,  who  appeals  from  municipal  court, 
may  discontinue  in  Superior  Court;  Connor  v.  Knott,  10  S.  D.  385, 
73  N.  W.  264,  court  cannot  impose  conditions  on  new  action  after 
dismissal  without  prejudice;  Park  Bank  v.  Remsen,  158  U.  S.  343,  89 
L.  Ed.  1010,  15  Sup.  Ct.  892,  arguendo. 

Judgment  of  nonsuit  as  res  adjudicata.  Note,  49  Am.  St.  Bep. 
832. 

Judgment  of  nonsuit  or  dismissal  in  one  jurisdiction  as  bar  to 
action  in  another.    Note,  19  Ann.  Oas.  1017. 

State  court's  decisioiis  re«p«cting  loeal  laws  are  usually  followed  in 
Federal  courts. 

Approved  in  Connecticut  Fire  Ins.  Co.  v.  Manning,  177  Fed.  895, 
101  C.  C.  A.  107,  following  statute  of  Missouri  and  holding  plaintiffs 
in  action  on  fire  policy  in  Federal  court  sitting  in  Missouri  were  enti- 
tled to  take  nonsuit  after  reversal  and  remand  for  new  trial;  Hart- 
ford Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S.  100,  44  L.  Ed. 
89,  20  Sup.  Ct.  37,  construing  lease;  Pierce  v.  Tennessee  Coal  ft  R  ^• 
Co.,  173  U.  S.  10,  48  L.  Ed.  595,  19  Sup.  Ct.  339,  arguendo. 

Federal  courts  are  not  bound  by  State  decisions  on  questions  of  general 
law;  e.  g.,  railroad's  liability. 

Approved  in  Milford  etc.  Ry.  Co.  v.  Cline,  150  Fed.  326,  80  C.  C.  A. 
95,  and  Spring  Valley  Coal  Co.  v.  Patting,  210  111.  351,  71  N.  E. 
374,  both  reaffirming  rule ;  Colorado  Tnle  Marble  Co.  v.  Collins,  230 
Fed.  81,  whether  notice  to  stop  work  indefinitely  was  complete  renun- 
ciation of  contract  entitling  plaintiff  to  maintain  action  was  question 
for  jury;  Harrison  v.  Foley,  206  Fed.  59,  124  C.  C.  A.  191,  in  action 
to  recover  proceeds  of  gift  causa  mortis.  State  court's  holding  that 
evidence  was  insufficient  to  prove  gift  is  not  conclusive  in  subsequent 
action  for  same  cause  in  Federal  court;  Snare  &  Triest  Co.  v.  Fried- 
man, 169  Fed.  14,  16,  40  L.  R.  A.  (N.  S.)  367,  94  C.  C.  A.  369,  in 
action  by  minor  for  injuries  received  at  age  of  four  and  one-half  years 
while  playing  on  pile  of  steel  heams  in  street,  Federal  court  is  not 
bound  to  follow  decisions  of  State  court;  Snipes  v.  Southern  Ry.  Co., 
166  Fed.  6,  91  C.  C.  A.  593,  holding  engineer  and  conductor  are  not 
fellow-servants  in  action  in  Federal  court  for  injuries  to  engineer; 
Converse  v.  Mears,  162  Fed.  771,  liability  imposed  on  stockholders 
of  corporation  by  Minnesota  Constitution  is  matter  of  general  law,  and 
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Federal  eoorts  sitting  in  Wisconsin  are  not  bound  to  follow  decisions 
of  Supreme  Court  of  Wisconsin;  Gilbert  v.  American  Surety  Co.,  121 
Fed.  502,  61  L,  R.  A.  268,  57  C.  C.  A.  619,  holding  Federal  court  will 
not  follow  State  decision  as  to  effect  of  invalidity  of  contract  on 
rights  of  parties  to  suit;  Missouri  etc.  Ry.  Co.  v.  Wise,  101  Tex.  465, 
109  S.  W.  114,  holding  railroad  section  foreman  charged  with  keeping 
tracks  in  repair,  and  employee  in  roundhouse  charged  with  keeping 
engines  in  repair,  are  not  fellow-servants  of  brakeman  under  common 
law  in  force  in  Indian  Territory. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 

followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 

Note,  40  L.  B.  A.  (N.  S.)  488. 

Master  is  bound  to  use  due  care  In  snpplTlng  and  maint>a1n1ng  suitable 
VPUancet. 

Approved  in  Carstens  Packing  Co.  v.  Swinney,  186  Fed.  55,  108 
C.  C.  A.  152,  holding  employee  does  not  assume  risks  of  employment 
arising  from  failure  of  employer  to  comply  with  statute  requiring  safe- 
guards for  machinery  in  factories,  in  action  by  employee  for  injuries 
sustained  by  falling  into  unguarded  vat  of  glue;  Dailey  v.  New  York 
etc.  R.  R.  Co.,  167  Fed.  601,  question  whether  railroad  was  chargeable 
with  negligence  in  failing  to  provide  reasonably  safe  place  for  em- 
ployees to  work  because  of  narrow  doorway  in  roundhouse  was  for 
jury  in  action  by  employee  for  personal  injuries;  Hodges  v.  Kimball, 
104  Fed.  752,  44  C.  C.  A.  193,  holding  railroad  company  not  liable 
for  death  of  employee  caused  by  own  negligence  although  company 
had  failed  to  provide  handholds  as  required;  Cincinnati  etc  Ry.  Co. 
v.  Goldston,  156  Ky.  417,  161  S.  W.  249,  in  action  for  injuries  to  con- 
ductor jerked  from  caboose  step  by  sudden  movement  of  train,  ques- 
tion of  assumption  of  risk  was  for  jury;  Deligny  v.  Tate  Furniture 
Co.,  170  N.  C.  202,  86  S.  E.  986,  allowing  recovery  to  employee  injured 
by  defective  machinery;  Cochran  v.  Young-Hartsell  Mills  Co.,  169 
N.  C.  62,  85  S.  E.  151,  where  iron  pipe  located  near  place  where  em- 
ployees were  at  work  became  charged  with  electricity,  failure  of  em- 
ployer to  warn  employees  of  danger  was  actionable  negligence;  Lloyd 
v.  Southern  Ry.  Co.,  166  N.  C.  33,  81  S.  E.  1006,  in  action  under  Fed- 
eral Employers'  Liability  Act,  question  whether  railroad  was  negli- 
gent in  furnishing  engine  with  improperly  adjusted  lever-governing 
ashpan,  was  for  jury;  Steele  v.  Grant,  166  N.  C.  641,  82  S.  E.  1041, 
in  action  by  employee  for  injury  from  defective  elevator,  question  of 
n*^gligence  was  for  jury;  Horton  v.  Seaboard  Air  Line  R.  Co.,  162 
N.  C.  430,  78  S.  E.  497,  in  action  by  engineer  for  injuries  to  eye  by 
explosion  of  unguarded  water  gauge,  question  of  assumption  of  risk 
was  for  jury;  Mincey  v.  Atlantic  Coast  Line  R.  Co.,  161  N.  C.  471, 
77  S.  E.  675,  holding  railroad  liable  to  carpenter  for  injury  from  use 
of  defective  ladder,  where  defect  was  not  discoverable  by  inspection 
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and  niilrosd  Snew  of  defeet;  Sans  Bois  Coal  Co.  v.  Janeway,  22  Okl. 
433,  99  Pac.  157,  question  whether  miner,  injured  by  explosion,  was 
exercising  due  care  in  remaining  in  employment  while  waiting  for 
repair  of  defects  in  appliances  necessary  to  force  pnre  air  into  mines 
S>  dilute  noxious  gases,  was  for  jury;  McCabe  A  Steen  Const.  Co.  v. 
Wilson,  17  Okl.  367,  87  Pac.  324,  holding  railroad  liable  to  employee 
for  injury  resulting  from  defective  construction  of  road;  Green  v. 
Western  American  Co.,  30  Wash.  109,  70  Pac.  318,  holding  employee 
does  not  assume  risk  from  insufficient  timbering  of  mine  where  statute 
imposed  duty  on  owner  to  furnish  sufficient  timber;  Union  Pac.  "R. 
Co.  V.  O'Brien,  161  U.  S.  467,  40  L.  Ed.  771,  16  Sup.  Ct.  620,  reaffirm - 
me:  rule;  The  Elton,  83  Fed.  522,  31  C.  C.  A.  496,  stevedore  does  not 
assume  unusual  risks  of  unsafe  loading  appliances;  Erslew  v.  New 
Orleans  etc.  R.  R.  Co.,  49  La.  Ann.  100,  21  South.  159,  positive  knowl- 
edge by  employee  is  necessary  to  show  acceptance  of  unusual  risk; 
Narramore  v.  Cleveland  etc.  Ry.  Co.,  96  Fed.  302,  37  C.  C.  A.  499, 
ar^endo. 

Distinguished  in  Chesapeake  etc.  R.  Co.  v,  Hennessey,  96  Fed.  716, 
48  L.  B.  A.  68,  38  C.  C.  A.  307,  where  it  was  employee's  duty  to  handle 
cars  sidetracked  because  of  defects  therein. 

Negligence  is  qneation  of  law  only  When  facts  are  sneb  as  to  lead  to 
but  one  conclusion. 

■ 

Approved  in  Kreigh  v.  Westinghouse,  Church  A  Kerr  Co.,  214  U.  S. 
258,  53  L.  Ed.  989,  29  Sup.  Ct.  619,  holding  in  action  by  employee 
for  personal  injuries,  evidence  as  to  defective  coi/dition  of  derrick  and 
method  of  operation  was  sufficient  to  require  submission  of  question 
of  negligence  to  jury;  New  York  etc.  R.  Co.  v.  Thierer,  221  Fed.  575, 
137  C.  C.  A.  295,  holding  in  action  of  trespass  to  try  title  to  land  in 
Texas,  deed  could  not  be  declared  forgery  as  matter  of  law,  but  issue 
was  for  jury;  Medina  Valley  Irr.  Co.  v.  Espino,  214  Fed,  734,  131 
C  C.  A.  38,  employee  engaged  in  drilling  holes  for  blasting  purposes 
and  injured  by  drill  striking  unexploded  charge  in  another  hole,  know- 
ing inspection  was  inadequate,  assumed  risk;  Murphy  v.  Milford  etc. 
St.  Ry.  Co.,  210  Fed.  140,  126  C.  C.  A.  651,  reversing  directed  verdict 
for  defendant  in  action  by  passenger  on  street-car  for  injury  caused 
by  breaking  of  bolt  in  back  of  seat  against  which  she  was  leaning; 
Regan  v.  Parker- Washington  Co.,  205  Fed.  705,  L.  R.  A.  1916P,  810, 
123  C.  C.  A.  648,  reversing  judgment  for  defendant  in  action  for 
injury  to  employee  in  mine  where  it  was  absolute  duty  of  defendant 
to  see  that  the  tunnel  was  properly  trimmed  to  render  it  safe  for 
workmen;  Atlantic  Coast  Line  R.  Co.  v.  Linstedt,  184  Fed.  41,  42,  106 
C.  C.  A.  238,  in  action  for  injuries  to  switchman  using  improperly 
equipped  engine,  evidence  required  submission  issues  of  assumption 
of  risk  and  negligence  to  jury;  Winters  v.  Baltimore  etc.  R.  Co.,  177 
XVI— 42 
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Fed.  49,  100  C.  C.  A.  462,  holding  eyidence  required  <6nbmiMion  of 
qnestion  of  negligence  to  jnry  in  action  by  employee  for  injuries  caused 
by  derailment  of  work  train;  Masner  v.  Atchison  etc.  Ry.  Co.,  177 
Fed.  622,  101  C.  C.  A.  244,  holding  switchman  was  not  negligent  in 
attempting  to  couple  cars  without  signaling  foreman  to  stop,  where 
it  appears  that  stopping  cars  would  have  resulted  in  his  discharge; 
Miller  v.  Missouri  etc.  Ry.  Co.,  169  Fed.  571,  96  C.  C.  A.  65,  in  action 
for  injury  to  brakeman  from  defective  handhold,  question  whether 
inspection  was  suflBcient  was  for  jury;  Whitehouse  v.  Edwards,  152 
Fed.  76,  81  C.  C.  A.  296,  in  action  for  personal  injury,  where  evidence 
as  to  defendant's  negligence  was  conflicting,  question  was  for  juiy: 
Armour  &  Co.  v.  Carlas,  142  Fed.  723,  74  C.  C.  A.  53,  plaintiff  not 
necessarily  guilty  of  contributory  negligence  in  driving  carriage  across 
street  twenty-eight  feet  wide  in  front  of  wagon  eighty  feet  distant; 
Minahan  v.  Grand  Trunk  etc.  Ry.  Co.,  138  Fed.  46,  70  C.  C.  A.  463, 
injury  to  passenger  caused  by  derailment  of  car  in  passing  over  switch 
created  presumption  of  negligence  on  part  of  carrier;  Yeates  v.  Illinois 
C.  R.  Co.,  137  Fed.  945,  lessor  and  lessee  railroad  companies  not  both 
liable  for  negligence  of  latter  in  Federal  courts;  Baltimore  etc.  R.  Co. 
v.  Council,  137  Fed.  11,  69  C.  C.  A.  670,  fact  that  safety  gates  at  rail- 
road crossing  failed  to  work  important  on  question  of  contributoiy 
negligence;  Robinson  v.  Pittsburg  Coal  Co.,  129  Fed.  328,  63  C.  C.  A. 
258,  where  seaman  killed  by  falling  mast,  struck  by  ore  bucket,  fact 
that  mast  was  decayed  not  necessarily  proximate  cause;  Dunworth  v. 
Grand  Trunk  etc.  Ry.  Co.,  127  Fed.  309,  62  C.  C.  A.  225,  holding  street- 
car conductor  standing  on  track  looking  for  railroad  train  being  struck 
by  train  coming  from  behind  is  negligent  in  law;  Preferred  Ace  Ins. 
Co.  V.  Muir,  126  Fed.  929,  61  C.  C.  A.  456,  holding  stepping  upon  car 
platform  for  purpose  of  vomiting  when  train  was  traveling  fifty  or 
sixty  miles  an  hour  is  not  negligence  in  law;  Northern  Pac.  Ry.  Co.  v. 
Tynan,  119  Fed.  293,  56  C.  C.  A.  192,  holding  where  company  was 
negligent  in  not  providing  cars  with  new  couplers,  brakeman's  con- 
tributory negligence  in  coupling  same  was  for  jury;  Southern  Pac. 
Co.  V.  Harada,  109  Fed.  383,  48  C.  C.  A.  423,  holding  where  plaintiff 
observed  train  approaching  on  south  track  of  double  track  and  was 
struck  by  same  train,  which  switched  to  north  track,  question  was  for 
jury;  Nelson  v.  New  Orleans  etc.  R.  R.  Co.,  100  Fed.  738,  40  C.  C.  A. 
673,  holding  railway  laborer  canying  mortar  across  track  where  view 
was  obstructed  by  standing  cars  not  guilty  of  negligence  in  law  when 
struck  by  engine  greatly  exceeding  speed  limit;  Stowell  v.  Erie  R.  R. 
Co.,  98  Fed.  523,  39  C.  C.  A.  145,  holding  plaintiff  crossing  double 
track  immediately  behind  train  passing  on  first  track  without  observing 
train  approaching  on  other  track  is  guilty  of  negligence  in  law;  Szy- 
manski  v.  Blumenthal,  4  Penne.  (Del.)  516,  56  Atl.  676,  accident  from 
loose  pulley  becoming  fast,  no  evidence  as  to  cause;  District  of  Col- 
umbia V.  Duryee,  29  App.  D.  C.  333,  in  action  against  municipality  for 
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injuries  reeeived  by  pedestrian  stnmbling  at  night  over  hitehing-post, 
question  whether  post  was  unreasonable  obstruction  was  for  jury; 
Washington  Asphalt  Bloek  etc.  Co.  v.  Mackey,  15  App.  D.  C.  422,  in 
action  for  wrongful  death,  where  there  was  evidence  to  support  first 
eount  but  none  to  support  second  count,  it  was  error  to  refuse  to 
instruct  jury  to  find  for  defendant  on  second  count,  and  to  sub.mit 
ease  to  jury  on  both  counts;  Metropolitan  R.  R.  Co.  v.  Hammett,  13 
App.  D.  C.  376,  holding  in  action  by  driver  of  horsecar  for  injuries 
received  in  collision  between  horsecar  and  electric  car,  question  of  negli- 
gence was  for  jury,  and  affirming  verdict  for  damages;  Adams  v. 
Washington  etc.  R.  R.  Co.,  9  App.  D.  C.  31,  holding  in  action  by  pas- 
senger for  injuries,  that  question  whether  railroad  was  negligent  in 
failing  to  close  platform  gates  next  to  parallel  track,  was  for  jury, 
and  reversing  directed  verdict  for  defendant;  Baltimore  etc.  R.  R. 
Co.  V.  Gk>lway,  6  App.  D.  C.  165,  in  action  for  wrongful  death  at 
point  used  as  railroad  crossing,  questions  of  negligence  and  contributory 
negligence  were  for  jury;  Baltimore  etc.  R.  R.  Co.  v.  Webster,  6  App. 
D.  C.  199,  in  action  for  injuries  to  boy  from  moving  train,  question 
whether  railroad  was  negligent  in  leaving  freight-cars  on  adjoining 
track  obstructing  view  was  for  jury;  District  of  Columbia  v.  Boswell, 
6  App.  D.  C.  417,  affirming  judgment  against  municipality  in  action 
for  injuries  to  child  stumbling  over  gas-box  projecting  three  inches 
above  sidewalk;  Olmstead  v.  Webb,  5. App.  D.  C.  56,  whether  will 
was  free  act  or  result  of  undue  influence  was  for  jury,  and  court  did 
not  err  in  refusing  to  instruct  verdict  for  eaveatee;  Baltimore  etc. 
R.  R.  Co.  V.  Carrington,  3  App.  D.  C.  109,  affirming  verdict  for  plain- 
tiff in  action  for  injuries  at  railK>ad  crossing,  where  gates  were  not 
lowered  and  testimony  showed  gatekeeper  was  asleep;  Washington  Gas 
Light  Co.  V.  Poore,  3  App.  D.  C.  137,  in  action  for  injuries  from  fall- 
ing into  open  ditch  near  street-car  track  by  person  attempting  to  board 
ear,  questions  of  negligence  and  contributory  negligence  were  for  jury; 
Metropolitan  R.  R.  Co.  v.  Snashall,  3  App.  D.  C.  432,  in  action  for 
injury  to  passenger  thrown  from  platform  of  street-car  as  it  rounded 
eurve,  questions  of  negligence  and  contributory  negligence  were  for 
jury;  Jacksonville  Terminal  Co.  v.  Smith,  67  Fla.  13,  64  South.  355, 
in  action  for  injury  to  employee  received  while  attempting  to  couple 
ears,  for  failure  to  equip  cars  with  automatic  couplers,  question  of 
negligence  was  for  jury;  Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter. 
61,  35  S.  W.  251,  in  action  for  injuries  received  at  railroad  crossing, 
where  evidence  was  conflicting  on  material  points,  it  was  not  error 
to  refuse  to  instruct  jury  to  return  verdict  for  defendant;  Missouri 
etc.  Ry.  Co.  v.  Turiey,  1  Ind.  Ter.  280,  37  S.  W.  53,  in  action  by  woman 
for  personal  injuries  received  at  station  while  waiting  for  train,  ques- 
tion of  contributory  negligence  was  for  jury;  Kreigh  v.  Westinghouse, 
Church,  Kerr  &  Co.,  86  Kan.  844,  122  Pac.  892,  holding,  in  action  for 
injuries,  evidence  of  defective  condition  of  derrick  was  sufficient  to 
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take  ease  to  jury;  Booth  v.  McLean  Contracting  Co.,  108  Md.  469,  70 
Atl.  105,  whether  laborer  injured  while  unloading  dirt  from  scows 
for  construction  company  was  guilty  of  contributory  negligence  wa? 
for  jury,  where  evidence  was  conflicting;  Baltimore  etc.  R.  Co.  v. 
Belinski,  106  Md.  466,  67  Atl.  250,  in  action  for  injuries  to  employee 
unloading  carioad  of  timber,  question  of  negligeiwe  in  failing  to  fur- 
nish safe  place  to  work  was  for  jury;  Adolff  v.  Columbia  Pretzel  etc. 
Co.,  100  Mo.  App.  207,  73  S.  W.  323,  holding  ^fluestion  whether  firl 
hired  to  operate  small  pretzel -cutting  machine  aaaumed  risk  of  injury 
when  ordered  to  operate  dough-kneading  machine  was  for  jury;  Nord 
V.  Boston  etc.  Min.  Co.,  30  Mont.  58,  75  Pac.  684,  injury  from  falliu^ 
into  empty  ore-bin  while  uncoupling  cars  which  ran  over  several  ore- 
bins;  De  Padilla  v.  Atchison  etc.  Ry.  Co.,  16  N.  M.  597,  120  Pac.  729, 
in  action  for  death  at  railroad  crossing,  question  of  contributory  negli- 
gence of  decedent  was  for  jury;  Anthony  v.  Bliss,  39  Okl.  242,  134 
Pac.  1123,  holding,  in  action  for  wrongful  death  of  employee,  that  it 
was  error  to  take  case  from  jury  where  there  was  evidence  tending  to 
show  negligence;  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  362,  372, 
64  L.  R.  A.  145,  76  Pac.  539,  542,  injury  caused  by  ladder  so  weak  on  one 
side  as  to  bend  with  weight  of  man;  Towle  v.  Stimson  Mill  Co.,  33 
Wash.  315,  74  Pac.  473,  employer  liable  for  injury  from  machines  auto- 
matically starting  up,  from  failure  to  supply  a  proper- clutch ;  Chicago 
etc.  Ry.  V.  Healy,  86  Fed.  249,  30  C.  C.  A.  11,  Aetna  Life  Ins.  Co. 
V.  Vandecar,  86  Fed.  290,  30  C.  C.  A.  48,  and  Omaha  Street  R.  Co.  v. 
Craig,  39  Neb.  617,  58  N.  W.  213,  all  reaffirming  rule ;  Anglin  v.  Texas 
etc.  Ry.  Co.,  60  Fed.  554,  9  C.  C.  A.  130,  directing  verdict  against 
experienced  employee  injured  in  daylight  between  two  engines;  Parrott 
V.  New  Orleans  etc.  R.  R.  Co.,  62  Fed.  564,  sustaining  exceptions  to 
petition  which  failed  to  show  whether  defect  was  known;  Franklin 
Brass  Co.  v.  Phoenix  Assur.  Co.,  65  Fed.  776,  13  C.  C.  A.  124,  where, 
in  violation  of  policy,  manufacturing  was  begun  without  notice  to 
defendant;  Holmes  v.  Junod,  68  Fed.  859,  16  C.  C.  A.  36,  submitting 
to  jury  question  of  defendant's  duty  to  stop  elevator  while  shaft  was 
painted;  Great  Northern  Ry.  Co.  v.  McLaughlin,  70  Fed.  673,  17 
C.  C  A.  330,  submitting  to  jury  question  of  notice  of  defective  skid 
and  acceptance  of  risk;  MacLeod  v.  Graven,  73  Fed.  633,  19  C.  C.  A. 
616,  where  passenger  left  train  at  wrong  side  and  obstructed  vision 
with  hat;  Beatty  v.  Mutual  Reserve  Fund  Life  Assn.,  75  Fed.  68,  21 
C.  C.  A.  227,  as  to  waiver  of  right  to  forfeit  policy  for  delay  in 
paying  assessment;  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  760,  24 
C.  C.  A.  305,  no  mere  preponderance  of  evidence  justifies  directed  ver- 
dict ;  Grand  Trunk  Ry.  Co.  v.  Baird,  94  Fed.  950,  36  C.  C.  A.  574,  where, 
yard  employee,  with  full  knowledge,  failed  to  watch  only  track  train 
could  take ;  Illinois  Cent.  R.  Co.  v.  Jones,  95  Fed.  385,  37  C.  C.  A.  106, 
failure  to  stop,  look  and  listen  is  not  conclusive  of  negligence  where 
view  is  obstructed;  Davis  v.  Concord  etc.  R.  R.  Co.,  68  N.  H.  260,  44 
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Atl.  390,  Terdiot  eannot  be  directed  unless  evidence  is  conclnsive  as 
matter  of  law;  dissenting  opinions  in  Patton  v.  Sonthem  Ry.  Co.^  82 
Fed.  985,  27  C.  C.  A.  287,  majority  holding  facts  warranted  submis- 
sion to  jury;  Texas  etc.  Ry.  Co.  v.  Patton,  61  Fed.  271,  9  C.  C.  A. 
487,  majority  reversing  judgment,  though  directed  verdict  not  asked 
on  whole  evidence;  dissenting  opinion  in  Dashiell  v.  Washington  Market 
Co.,  10  App.  D.  C.  93,  majority  holding  owner  of  building  not  liable 
.  for  death  of  tenant's  employee  resulting  from  operating  defective 
elevator,  where  tenants  had  been  warned  not  to  use  elevator,  although 
it  was  not  shown  that  decedent  knew  of  warning;  dissenting  opinion 
in  Dermid  v.  Southern  Ry.  Co.,  148  N.  C.  197,  61  S.  E.  663,  majority 
holding  evidence  in  action  for  wrongful  death  of  freight  conductor 
emsbed  between  cars  did  not  warrant  finding  of  negligence  because 
cars  had  bumpers  on  them. 

Distinguished  in  Bryce  v.  Southern  Ry.  Co.,  122  Fed.  713,  holding 
insufficient,  under  S.  C.  Code,  §  163,  complaint  against  railroad  and 
engineer  and  conductor  for  derailment  of  train,  containing  only  gen- 
eral allegation  of  negligence  against  latter;  dissenting  opinion  in 
Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  75,  35  S.  W.  256,  majority 
holding  refusal  to  instruct  jury  to  return  verdict  for  defendant  was 
not  error  where  evidence  was  conflicting,  on  material  points,  in  action 
for  injuries  received  at  railroad  crossing. 

Conflict  of  laws  as  to  fellow-servant  doctrine.    Note,  7  Ann.  Oas. 
267. 

Burden  of  proof  as  to  contributory  negligence.    Note,  10    Ann. 
Oas.  8. 

150  U.  S.  361-370,  37  L.  Ed.  1111,  14  8up.  Ot.  131,  EUSTIS  v.  BOLLES. 

Supreme  Court  cannot  review  State  deciaion  unless  Federal  qnestion 
necessaiily  involved  and  adversely  decided. 

Approved  in  United  Railways  Co.  v.  City  of  St.  Louis,  241  U.  S.  647, 
60  L.  Ed.  1220,  36  Sup.  Ct.  550,  First  National  Bank  v.  Kehnast,  241 
U.  S.  654,  60  L.  Ed.  1223,  36  Sup.  Ct.  724,  New  York  Cent.  etc.  Ry.  Co. 
V.  McConnell,  239  U.  S.  633,  60  L.  Ed.  478,  36  Sup.  Ct.  220,  Rabb  v.- 
Louisiana,  235  U.  S.  688,  59  L.  Ed.  426,  35  Sup.  Ct.  204,  Commonwealth 
Trust  Co.  v.  Trocon,  235  U.  S.  685,  59  L.  Ed.  424,  35  Sup.  Ct.  202, 
Illinois  v.  Pittsburgh  etc.  Ry.  Co.,  235  U.  S.  690,  59  L.  Ed.  427,  35  Sup. 
Ct.  205,  Twin  Falls  Canal  Co.  v.  Idaho,  235  U.  S.  690,  59  L.  Ed.  427, 
35  Sup.  Ct.  205,  Washington  Dredging  &  Imp.  Co.  v.  Washington,  231 
U.  S.  743,  58  L.  Ed.  463,  34  Sup.  Ct.  318,  De  Galard  de  Beam  v.  De 
Beam,  231  U.  S.  742,  58  L.  Ed.  462,  34  Sup.  Ct.  318,  Quincy  etc.  R.  R. 
Co.  v.  Shohoney,  223  U.  S.  705,  56  L.  Ed.  621.  32  Sup.  Ct.  517,  Converse 
V.  Stewart,  218  U.  S.  666,  64  L.  Ed.  1202,  31  Sup.  Ct.  226,  Foster  v. 
Rowe,  207  U.  S.  581,  62  L.  Ed.  350,  28  Sup.  Ct.  258,  South  Carolina  v. 
Jennings,  204  U.  S.  668,  61  L.  Ed.  671,  27  Sup.  Ct.  785,  and  Dakota 
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etc.  R.  R.  Co.  ▼.  Crouch,  203  U.  S.  582,  61  L.  Ed.  827,  27  Sup.  Gt.  780, 
all  dismissing  for  want  of  jurisdiction;  Mobile  etc.  R.  R.  Co.  v.  Missis- 
sippi, 210  U.  S.  204,  52  L.  Ed.  1024,  28  Sup.  Ct.  650,  where  contention 
of  railroad  that  charter  right  was  impaired  by  subsequent  State  action 
was  disposed  of  on  non-Federal  ground  of  estoppel,  Supreme  Court 
cannot  review  judgment  of  State  court;  Lowry  v.  Silver  City  Gold  & 
Silver  Mining  Co.,  179  U.  S.  198,  46  L.  Ed.  162,  21  Sup.  a.  105,  holding 
Supreme  Court  will  dismiss^  writ  of  error  to  State  court  where  ground 
of  estoppel  was  sufficient  to  sustain  a  judgment;  Harrison  v.  Morton, 
171  U.  S.  47,  48  L.  Ed.  66,  18  Sup.  Ct.  745,  reaffirming  rule;  Snell  v. 
Chicago,  152  U.  S.  196,  88  L.  Ed.  410,  14  Sup.  Ct.  490,  question  whether 
corporate  conveyance  to  individual  passed  more  than  life  estate  is 
not  Federal ;  Fowler  v.  Lamson,  164  U.  S.  255,  41  L.  Ed.  426,  17  Sup. 
Ct.  113,  where  fragmentary  record  failed  to  disclose  Federal  question; 
Leyson  v.  Davis,  170  U.  S.  41,  42,  L.  Ed.  941,  18  Sup.  Ct.  502,  holding 
question  of  title  to  national  bank  stock  not  Federal;  dissenting  opinion 
in  McCullough  v.  Virginia,  172  U.  S.  126,  48  L.  Ed.  890,  19  Sup.  Ct. 
143,  majority  assuming  jurisdiction  where  State  court  annulled  act 
making  bond  coupons  receivable  for  taxes. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R.  A.  42, 
46,  54,  56,  67. 

Supreme  Court  will  not  review  State  decision  based  on  grounds  broad 
enough  to  render  Federal  question  unnecessary. 

Approved  in  Jones  v.  Vane,  200  U.  S.  614,  50  L.  Ed.  621,  26  Sup.  Ct. 
756,  Brewster  v.  Cahill,  194  U.  S.  629,  48  L.  Ed.  1168,  24  Sup.  Ct.  857. 
Hamburg-American  S.  S.  Co.  v.  Lennan,  194  U.  S.  628,  48  L.  Ed.  1157, 
24  Sup.  Ct.  857,  Lyon  v.  Gombret,  189  U.  S.  508,  47  L.  Ed.  922,  23 
Sup.  Ct.  853,  Wall  v.  Old  Colony  Trust  Co.,  187  U.  S.  637,  47  L.  Ed. 
344,  23  Sup.  Ct.  844,  Camahan  v.  Connolly,  187  U.  S.  636,  47  L.  Ed. 
848,  23  Sup.  Ct.  843,  Armstrong  v.  Mayer,  183  U.  S.  603,  48  L.  Ed. 
398,  22  Slip.  Ct.  933,  California  Powder  Works  v.  Davis,  151  U.  S. 
393,  38  L.  Ed.  207,  14  Sup.  Ct.  351,  Israel  v.  Arthur,  152  U.  S.  362, 
.  88  L.  Ed.  478,  14  Sup.  Ct.  586,  Winter  v.  Montgomery,  156  U.  S.  386, 

39  L.  Ed.  461,  15  Sup.  Ct.  650,  CaHfornia  v.  Holladay,  159  U.  S.  417, 

40  L.  Ed.  208,  16  Sup.  Ct.  53,  Rutland  R.  R.  Co.  v.  Central  Vermont 
R.  R.  Co.,  159  U.  S.  641,  40  L.  Ed.  289,  16  Sup.  Ct.  116,  Missouri  Pac. 
Ry.  Co.  V.  Fitzeerald,  160  U.  S.  576,  40  L.  Ed.  640,  16  Sup.  Ct.  394, 
Dibble  v.  Bellingham  Bay  Land  Co.,  163  U.  S.  69,  41  L.  Ed.  74,  16 
Sup.  Ct.  941,  Bacon  v.  Texas,  163  U.  S.  227,  41  L.  Ed.  189,  16  Sup.  Ct. 
1031,  Union  Nat.  Bank  v.  Louisville  etc.  Ry.  Co.,  163  U.  S.  329,  41 
L.  Ed.  178,  16  Sup.  Ct.  1041,  Stallcup  v.  Tacoma,  165  U.  S.  719,  41 
L.  Ed.  1186,  17  Sup.  Ct.  999,  Baldwin  v.  County  Commrs.  of  Wash- 
ington, 168  U.  S.  705,  42  L.  Ed.  1218,  18  Sup.  Ct.  939,  Fenwick  Hall 
Co.  v.  Town  of  Old  Saybrook,  169  U.  S.  734,  42  L.  Ed.  1216,  18  Sup. 
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Ct  942,  Warren  v.  Chandos,  169  U.  S.  735,  42  L.  Ed.  1216,  18  Sap. 
Ct.  949,  HarriBon  t.  Morton,  171  U.  S.  47,  43  L.  Ed.  66,  18  Sap. 
Ct.  746,  Pierce  v.  Somerset  Ry.  Co.,  171  U.  S.  648,  43  L.  Ed.  319.  19 
Snp.  Ct.  66,  Chappell  Chemical  etc.  Co.  v.  Snlphur  Mines  Co.,  172  U.  S. 
471,  43  L.  Ed.  519,  19  Snp.  Ct.  267,  Milbum  Gin  etc.  Co.  v.  German 
Bank,  173  U.  S.  701,  43  L.  Ed.  1185,  19  Sup.  Ct.  878,  White  v.  Leovy, 
174  U.  S.  96,  43  L.  Ed.  909,  10  Sup.  Ct.  606,  and  Seeberger  v.  McCor- 
mick,  175  U.  S.  280,  44  L.  Ed.  168,  20  Sup.  Ct.  130,  all  reaffirming  rule ; 
Adams  v.  Russell,  229  U.  S.  358,  57  L.  Ed.  1226,  33  Sup.  Ct.  846,  decision 
of  State  court  that  parole  granted  to  prisoner  was  absolutely  void  and 
was  properly  vacated  cannot  be  reviewed  by  Federal  Supreme  Court  on 
ground  that  officers  vacated  parole  in  manner  conflicting  with  Fourteenth 
Amendment;  Missouri  etc.  Ry.  Co.  v.  City  of  Olathe,  222  U.  S.  190,  56 
L.  Ed.  158,  32  Sup.  Ct.  47,  where  corporation  refuses  to  pay  agreed  com- 
pensation on  ground  that  ordinance  took  away  part  of  its  franchise 
rights,  but  State  court  decides  compensation  is  due  without  regard  to 
such  ordinance,  no  Federal  question  of  impairment  of  contract  arises, 
and  Supreme  Court  has  no  jurisdiction ;  Waters-Pierce  Oil  Co.  v.  Texas, 
212  U.  S.  117,  58  L.  Ed.  484,  29  Sup.  Ct.  227,  in  action  for  violation  of 
State  anti-trust  laws,  where  jury  finds  that  defendant  violated  pro- 
visions involving  Federal  question  and  others  not  involving  Federal 
question,  and  but  one  penalty  is  assessed,  judgment  rests  on  non- 
Federal  grounds  sufficient  to  sustain  it;  Berea  College  v.  Kentucky, 
211  U.  S.  53,  53  L.  Ed.  85,  29  Sup.  Ct.  33,  affirming  decision  of  State 
court  sustaining  validity  of  statute,  which  permits  education  of  white 
persons  and  negroes  by  same  corporation  in  different  localities,  as  not 
defeating  grant  to  maintain  college  for  all  persons;  Leathe  v.  Thomas, 
207  U.  S.  99,  52  L.  Ed.  120,  28  Sup.  Ct.  30,  dismissing  writ  of  error 
to  review  Federal  question,  where  record  discloses  other  grounds  ade- 
quate to  support  judgment,  in  action  upon  judgments  obtained  in 
Missouri;  Giles  v.  Teasley,  193  U.  S.  160,  48  L.  Ed.  659,  24  Sup.  Ct. 
369,  denying  Supreme  Court  jurisdiction  over  appeal  from  State  court 
sustaining  demurrer  to  petition  for  refusing  to  register  negro  voter, 
on  ground  that  board's  action  was  void  if  in  conflict  with  Federal 
Constitution;  Moran  v.  Horsky,  178  U.  S.  208,  44  L.  Ed.  1039,  20  Sup. 
Ct.  857,  holding  State  decision  .sustaining  defense  of  laches  to  asserted 
mining  claim  is  not  based  on  Federal  question;  Connecticut  College  for 
Women  v.  Alexander,  85  Conn.  606,  84  Atl.  366,  dismissing  applica- 
tion by  college  appointment  of  committee  to  assess  damages  to  owner 
of  land  taken  for  educational  purposes,  without  determining  validity 
of  statute  giving  right  of  eminent  domain ;  Dower  v.  Richards,  151  U.  S. 
666,  38  L.  Ed.  808,  14  Sup.  Ct.  455,  State  court's  judgment  on  question 
of  fact  is  not  reviewable;  Gillis  v.  Stinchfield,  159  U.  S.  660,  40  L.  Ed. 
296,  16  Sup.  Ct.  132,  where  State  court  held  plaintiff  estopped  from 
asserting  prior  title;  Seneca  Nation  v.  Christy,  162  U.  S.  290,  40  L.  Ed. 
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972,  16  Sup.  Ct.  831,  where  State  court  held  action  banred  by  statute; 
Egan  V.  Hart,  165  U.  S.  191,  41  L.  Ed.  681, 17  Sup.  Ct!  301,  where  finding 
that  stream  was  non-navigable  was  ample  to  support  judgment. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme* 
Court.    Note,  62  L.  B.  A.  540. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  475. 

Supreme  Court  wlU  not  review  State  deciaion  holding  czeditor  hu 
walTed  objection  to  discharge  in  liiflolTeney. 

Approved  in  Leonard  v.  Vicksburg  etc.  R.  R.  Co.,  198  U.  S.  422,  49 
L.  Ed.  Ull,  25  Sup.  Ct.  750,  judgment  of  State  court  holding  that 
decision  as  to  part  of  tract  of  land  in  Federal  court  did  not  settle  ques- 
tion between  same  parties  under  same  titles  to  whole  tract,  not  re- 
viewable by  Supreme  Court;  Hale  v.  Lewis,  181  U.  S.  480,  45  L.  EcL 
962,  21  Sup.  Ct.  680,  holding  State  decision  that  corporation  is  estopped 
to  set  up  invalidity  of  statute  cannot  be  reviewed  on  writ  of  error; 
Electric  Co.  v.  Dow,  166  U.  S.  492,  41  L.  Ed.  1090,  17  Sup.  Ct.  647, 
one  who  elects  to  proceed  under  State  statute  is  bound  thereby;  Pattee 
V.  Paige,  163  Mass.  353,  47  An.  St.  B^.  460,  28  L.  R.  A.  451,  40  N.  E. 
108,  acceptance  of  dividend  of  one  firm  does  not  waive  rights  as  to 
different  firm  including  same  partners. 

Who  may  raise  objection  to  constitutionality  of  statute  or  or- 
dinance.   Note,  19  Ann.  Gas.  184. 

Supreme  Oomt  will  dismiss,  and  not  aflirm,  where  it  is  unnecessaiy  to 
determine  Federal  question. 

Approved  in  Rand-McNally  ft  Co.  v.  Kentucky,  215  U.  S.  583,  54 
L.  Ed.  388,  30  Sup.  Ct.  402,  Bacon  v.  Texas,  163  U.  S.  228,  41  L.  Bd.' 
140,  16  Sup.  Ct.  1031,  and  Remington  Paper  Co.  v.  Watson,  173  U.  S. 
451,  43  L.  Ed.  765,  19  Sup.  Ct.  459,  all  following  rale. 

Miscellaneous.  Cited  in  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v. 
Paspoe,  24  Utah,  62,  66  Pac.  575,  holding  in  equity  case  to  determine 
adverse  claim.  Supreme  Court  will  look  into  evidence  to  determine 
correctness  of  decree. 

150  U.  S.  371-387,  37  L.  Ed.  1113,  14  Sup.  Ct.  127,  HOLUNS  ▼.  BSIEE- 
FIEU)  COAL  ETC.  CO. 

Simple  contract  creditor  cannot  have  debtor's   property   applied  ioi 
Federal  equity  court,  notwithstanding  State  law. 

Approved  in  Davidson-Wesson  Implement  Co.  v.  Parlin  &  Oren- 
dorff  Co.,  141  Fed.  40,  72  C.  C.  A.  525,  Jacobs  v.  Mexican  Sugar  Co., 
130  Fed.  591,  and  Virginia  Passenger  etc.  Co.  v.  Fisher,  104  Va,  139, 
51  S.  E.  204,  all  reaffirming  rule;  Adler  Goldman  Commission  Co.  v. 
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Williams,  211  Fed.  535,  where  debtor  was  wholly  insolvent,  had  no 
property  subject  to  execution,  and  had  left  State  in  which  land  fraudu- 
lently situated  was  conveyed,  failure  to  reduce  demand  to  judsrment 
did  not  defeat  right  to  sue;  Central  Improvement  Co.  v.  Cambria  Steel 
Co.,  210  Fed.  705,  127  C.  C.  A.  184,  fact  that  claim  has  not  been  re- 
duced to  judgment  will  not  prevent  creditor  from  asserting  liability 
of  fraudulent  trustee  in  Federal  court  of  equity  in  which  creditor  is 
made  party  defendant  where  adjudication  of  such  liability  is  neces- 
sary to  disposition  of  case;  Hirsch  v.  Independent  Steel  Co.,  196  Fed. 
108,  State  statute  authorizing  dissolution  of  corporation  at  suit  of  not 
less  than  one-third  in  interest  of  stockholders  does  not  create  right 
enforceable  in  Federal  court;  Dodds  v.  Palmer  Mountain  Tunnel  Co., 
188  Fed,  448,  while  receiver  should  not  be  appointed  in  Federal  court 
of  equity  at  instance  of  simple  contract  creditor,  absence  of  judgment 
or  other  lien  does  not  defeat  court's  jurisdiction  to  appoint;  Maxwell 
V.  McDaniels,  184  Fed.  315,  316,  106  C.  C.  A.  453,  holding  Federal 
equity  court  cannot,  at  instance  of  simple  contract  creditor,  having  no 
lien,  appoint  receiver  for  property;  McGraw  v.  Mott,  179  Fed.  662, 
103  C.  C.  A.  204,  suit  to  wind  up  affairs  of  insolvent  corporation  of 
New  Jersey  may  be  brought  by  simple  contract  creditor  under  cor- 
poration act  of  State  as  construed  by  State  court,  and  objection  to 
such  suit  in  Federal  court  of  equity  cannot  be  raised  by  intervening 
stockholder;  McCue  v.  Northwestern  Mutual  Life  Ins.  Co.,  167  Fed. 
448,  93  C.  C.  A.  71,  holding  suit  by  attachment  in  equity  by  heirs 
eould  he  treated  as  declaration  at  law  by  executors  and  allowing  re- 
covery on  life  policy  of  insured  executed  for  crime;  Canton  Roll  & 
Machine  Co.  v.  Rolling  Mill  Co.,  155  Fed.  328,  simple  contract  creditor 
cannot  maintain  creditor's  suit  in  Federal  court  to  set  aside  frandn- 
lent  conveyance  of  debtor,  nor  is  complainant 's  mechanic  *s  lien  on  prop- 
erty basis  for  such  suit;  Horn  v.  Pere  Marquette  R.  Co.,  151  Fed.  633, 
objection  that  creditor's  bill  was  filed  by  single  unsecured  creditor 
having  no  judgment  and  claiming  no  lien  is  waived  where  defendant 
voluntarily  appears,  confesses  debt,  admits  insolvency  and  joins  in 
prayer  for  receiver;  Mathews  Slate  Co.  v.  Mathews,  148  Fed.  494,  stat- 
ute giving  jurisdiction  in  equity  of  suits  by  creditor  to  reach  property 
not  attachable  at  law  enlarges  equitable  jurisdiction,  and  cannot  be 
applied  in  Federal  court;  Viquesney  v.  Allen,  131  Fed.  24,  65  C.  C.  A. 
259,  simple  contract  creditor  cannot  maintain  bill  in  equity  in  Federal 
court  to  set  aside  fraudulent  conveyances  in  aid  of  bankruptcy  pro- 
ceedings against  debtor;  Peacock,  Hunt  &  West  Co.  v.  Williams,  110 
Fed.  919,  holding  equity  has  no  jurisdiction  of  ^uit  by  creditor  whose 
claim  rests  on  notes  not  reduced  to  judgment  for  receiver  for  creditor's 
property;  Strang  v.  Richmond  etc.  R.  R.  Co.,  101  Fed.  516,  41  C.  C.  A. 
474,  holding  contract  for  construction  of  road,  payment  to  be  made 
in  bonds  issued  by  defendant,  gave  no  lien  on  bonds  in  defendant's 
possession;  Winer  v.  Bank  of  Blytheville,  89  Ark.  447,  181  Am.  St. 
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Bep.  102,  117  S.  W.  237,  holding,  in  action  npon  promsAsory  notes 
made  to  corporation,  that  makers  could  not  set  np  invalidity  of  transfer 
of  notes  because  they  were  creditors  of  corporation;  Droop  v.  Ridenonr, 
9  App.  D.  C.  104,  creditor  whose  claim  is  not  reduced  to  judgment 
may  maintain  suit  in  equity  to  subject  equitable  interest  of  absconding 
debtor  to  payment  of  debt,  where  debtor  has  no  property  in  jurisdic- 
tion out  of  which  debt  could  be  satisfied ;  Floumoy  v.  Bullock,  11  N.  M. 
104,  105,  55  L.  B.  A.  745,  66  Pac.  teO,  simple  contract^  creditor  who 
has  no  lien  on  property  of  partnership  in  hands  of  receiver  cannot 
intervene  in  suit,  but  is  rel^ated  to  action  at  law;  Ryekman  v.  Maae- 
rud,  68  Or.  357,  Ann.  Gas.  19150,  522,  136  Pac.  828,  creditor  having 
judgment  against  one  partner,  but  not  against  firm  or  other  partner, 
cannot  maintain  suit  in  nature  of  creditor's  bill  against  firm  or  second 
partner;  Briggs  v.  Trader's  Co.,  145  Fed.  258,  arguendo;  Alderson  v. 
Dole,  74  Fed.  30,  20  C.  C.  A.  280,  and  Harrison  v.  Farmers'  Loan  etc. 
Co.,  94  Fed.  729,  36  C.  C.  A.  443,  both  following  rule;  Hook  v.  Ayres, 
64  Fed.  661,  12  C.  -C.  A.  564,  where  general  creditor  sued  to  annul 
fraudulent  transfer  of  railroad  bonds;  Kittel  v.  Augusta  etc.  R.  R. 
Co.,  65  Fed.  863,  creditor  must  also  have  unsatisfied  return  of  execu- 
tion; Putney  v.  Whitmire,  66  Fed.  388,  England  v.  Russell,  71  Fed. 
821,  and  First  Nat.  Bank  v.  Prager,  91  Fed.  692,  34  C.  C.  A.  51,  all 
denying  jurisdiction  of  suit  by  contract  creditor  to  obtain  attachment 
and  annul  conveyance;  England  v.  Russell,  71  Fed.  824,  where  simple 
contract  creditors  sued  to  cancel  fraudulent  conveyance;  Coit  v.  Sul- 
livan-Kelly Co.,  84  Fed.  725,  suit  on  account  against  corporation  can- 
not be  joined  with  suit  against  individual  in  control  of  its  assets; 
Falmouth  Nat.  Bank  v.  Cape  Cod  Ship  Canal  Co.,  166  Mass.  569,  44 
N.  E.  620,  creditor  asking  for  receiver  must  have  exhausted  legal 
remedies;  Grenell  v.  Ferr>',  110  Mich.  263,  68  N.  W.  145,  judgment 
creditor's  bill  does  not  lie  till  return  of  execution  unsatisfied;  State 
V.  Circuit  Court,  98  Wis.  152,  73  N.  W.  791,  such  State  statutes  do  not 
apply  to  proceedings  against  foreign  corporations;  Park  v.  New  York 
etc.  R.  R.  Co.,  70  Fed.  642,  receiver  may  be  appointed  before  mort- 
gage foreclosure,  at  suit  of  express  lienholder;  Towle  v.  American 
Bldg.  etc.  Soc,  60  Fed.  132,  courts  of  equity  may  administer  insolvent* 
corporation's  assets  through  receiver;  Marble  City  Land  etc.  Co.  v. 
Golden,  110  Ala.  381,  17  South.  936,  arguendo. 

Distinguished  in  Granite  Brick  Co.  v.  Titus,  226  Fed.  565,  572,  cor- 
poration's pledge  of  unissued  stock  as  collateral  security  for  money 
advanced  was  not  void,  and  stockholders  agreeing  to  transaction  are 
estopped  from  questioning  validity  of  issue;  Craddock  v.  Fulton,  140 
Fed.  427,  428,  430,  432,  where  statute  provided  that  one  having  simple 
debt  against  nonresident  could  attach  and  sue  in  equity  to  establish 
claim  and  enforce  lien,  suit  removable  into  Federal  court  of  equity; 
George  v.  Wallace,  135  Fed.  293,  68  C.  C.  A.  40,  suit  against  insolvent 
national  bank  to  enforce  specific  lien  or  to  administer  trust  is  suit 
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arising  nnder  Federal  laws;  Foster  v.  Bank  of  Abingdon,  68  Fed.  724, 
where  tmst  deed  had  been  executed  for  all  creditors;  Darragh  v.  H. 
Wetter  kfg.  Co.,  78  Fed.  11,  23  C.  C.  A.  609,  assuming  jurisdiction 
of  suit  by  contract  creditor,  under  Arkansas  statute;  D.  A.  Tompkins 
Co.  y.  Catawba  Mills,  82  Fed.  783,  maintaining  jurisdiction  of  suit  on 
note,  where  answer  acknowledged  liability;  Schofield  v.  Ute  Coal  etc. 
Co.,  92  Fed.  270,  34  C.  C.  A.  334,  creditor  with  lien  may  maintain 
bill  to  annul  fraudulent  conveyance;  Nunnally  v.  Strauss,  94  Va.  261, 
26  8.  E.  582,  simple  contract-  creditor,  without  lien,  may  sue  in  equity 
to  administer  assets  of  insolvent  corporation. 

Demands  which  will  support  a  creditor's  bill.    Note,  66  Am.  St. 
Bep.  874,  276. 

Federal  eonrts'  dittittctioii  between  law  and  equity  caimot  be  affected 
br  State  laws. 

Approved  in  Conklin  v.  United  States  Ship  Building  Co.,  140  Fed. 
221,  law  conferring  upon  chancery  court  power  to  dissolve  insolvent 
corporaticHi  does  not  create  right  enforceable  in  Federal  court  of 
equity;  Land  Title  etc.  Co.  v.  Asphalt  Co.  of  America,  127  Fed.  19,. 
62  C.  C.  A.  23,  holding  Federal  court  will  enforce  according  to  its  own 
procedure  remedy  of  N.  J.  L.  1896,  p.  298,  for  appointment  of  receiver 
for  insolvent  corporation;  Gordan  v.  Jackson,  72  Fed.  89,  declining 
jurisdiction  of  suit  to  remove  cloud,,  against  defendant  in  posses- 
sion; Cbilds  V.  N.  B.  Carlstein  Co.,  76  Fed.  93,  a  few  creditors  can- 
not bring  bill  for  accounting  for  themselves  alone;  Hall  v.  Gambrill, 
92  Fed.  38,  34  C.  C.  A.  190,  declining  jurisdiction  over  proceeding  for 
equitable  attachment  under  State  practice. 

Distinguished  in  Andrews  v.  Mather,  134  Ala.  366,  32  South.  741, 
holding  creditor  of  bankrupt  may,  under  Code,  §  818,  maintain  suit  in 
equity  to  subject  to  his  debt  property  fraudulently  conveyed  by  debtor; 
Morrow  Shoe-Mfg.  Co.  v.  New  England  Shoe  Co.,  60  Fed.  342,  24 
L.  R.  A.  426,  8  C.  C.  A.  652,  and  Darragh  v.  H.  Wetter  Mfg.  Co.,  78 
Fed.  12,  23  C.  C.  A.  609,  Federal  court  may  administer  State  statute 
enlarging  equitable  rights. 

Simple  contract  creditor  may  Intervene  In  foreclosure  If  he  liave  aoy^ 
equities  in  property. 

Approved  in  Ross-Meehan  Shoe-Foundry  Co.  v.  Southern  Malleable 
Iron  Co.,  72  Fed.  959,  following  rule;  Farmers'  Loan  etc.  Co.  v.  Louis- 
ville etc.  R.  R.  Co.,  103  Fed.  115,  holding  agreement  between  bond- 
holders and  officers  of  company  to  reorganize  company  on  purchase  at 
foreclosure  sale  does  not  invalidate  foreclosure. 

Distinguished  in  Lombard  Inv.  Co.  v.  Seaboard  Mfg.  Co.,  74  Fed. 
326,  where  he  has  no  such  equities;  Gay  v.  Brierfield  Coal  etc.  Co.,  106 
Ala.  621,  17  South.  619,  simple  contract  creditor,  not  party  to  Federal 
eourt  suit,  may  proceed  in  State  court. 
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Right  of  eontract  creditors  to  intervene  in  eqnity.    Note,  8  Ann. 
Oas.  109L 

Conditions  precedent  to  equitable  remedies  of  creditors.    Note,  2S 
L.  B.  A.  (N.  8.)  18,  110. 

Existing  defenses  may  be  waived  in  eqnity. 
Approved  in  Granite  Brick  Co.  v.  Titns,  226  Fed.  573,  objection  to 
jurisdiction  of  Federal  equity  court  in  suit  against  corporation  was 
waived  by  defendant's  filing  of  answer  and  cross-bill  after  overroling 
of  demurrer;  Yaryan  Naval  Stores  Co.  v.  B.  Borchardt  Co.,  217  Fed. 
758,  133  C.  C.  A.  488,  refusing  to  dismiss  creditors'  suit  on  ground  of 
adequate  remedy  at  law  after  defendant  answered,  admitted  indebted- 
ness and  equities  of  bill,  and  consented  to  appointment  of  receivers; 
L.  D.  George  Lumber  Co.  v.  Daugherty,  214  Fed.  961,  131  C.  C.  A.  254, 
objection  to  jurisdiction  of  Fejleral  court  to  appoint  receiver  for  cor- 
poration for  lack  of  averment  in  bill  of  unsatisfied  judgment  was  waived 
by  defendant's  filing  plea  to  merits  without  making  such  objection; 
Hattiesburg  Ltlmber  Co.  v.  Herrick,  212  Fed.  838,  129  C.  C.  A.  288, 
defendant  answering  to  bill  in  equity,  consenting  to  reference  to  mas- 
ter, excepting  to  his  report  and  taking  cross-appeal,  cannot  for  first 
time  raise  question  of  equitable  jurisdiction  by  motion  to  dismiss  ap- 
peal ;  In  re  Wm.  S.  Butler  &  Co.,  207  Fed.  712,  125  C.  C.  A.  223,  hold- 
ing defendant  by  answering  waived  right  to  object  to  bill  for  receiver 

;^  for  corporation  of  Maine  by  citizen  of  Massachusetts  for  failure  to 
allege  that  claim  had  been  reduced  to  judgment;  Peale  v.  Marian  Coal 
Co.,  190  Fed.  389,  granting  specific  performance  of  contract  for  sale 
of  coal  where  defendant 's  objection  to  jurisdiction  of  court,  made  after 
answer  was  filed,  came  too  late;  Cincinnati  Equipment  Co.  v.  Degnan, 
184  Fed.  841,  107  C.  C.  A.  158,  intervener  in  creditor's  suit  for  ap- 
pointment of  receiver,  not  objecting  to  jurisdiction  in  petition,  cannot 
do  so  after  answer  has  been  filed  to  his  petition  and  property  surren- 
dered to  him  under  stipulation;  Atlantic  Coast  Line  R.  Co.  v.  Macon 
Grocery  Co.,  166  Fed.  195,  92  C.  C.  A.  114,  court  of  equity  has  juris- 
diction of  creditor's  suit,  in  advance  of  securing  lien,  to  appoint  re- 

..ceiver,  where  corporation  appears  and  consents  to  action  taken;  Rob- 
inson V.  Mutual  Reserve  Life  Ins.  Co.,  162  Fed.  797,  in  creditor's  suit 
by  policy-holders  against  insolvent  life  insurance  company,  objection 
that  claims  had  not  been  reduced  to  judgment  was  waived;  Pennsyl- 
vania Steel  Co.  V.  New  York  City  Ry.  Co.,  157  Fed.  443,  in  creditors' 
suit  in  Federal  court  against  insolvent  railway  for  receivershij!)  and 
winding  up  of  affairs,  objection  that  claims  have  not  been  reduced  to 
judgment  can  only  be  raised  by  defendant,  and  may  be  waived;  Parish 
v.  McGowan,  39  App.  D.  C.  203,  in  suit  in  equity  to  enforce  lien  cre- 
ated by  contract  upon  fund  in  favor  of  attorney  for  services,  objection 
to  jurisdiction  was  waived  by  recitals  of  interlocutory  decree  and  an- 
swer to  extent  that  complainants  might  claim  recoveiy  on  quantum 
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memit;  Tyler  v.  Moses,  13  App.  D.  G.  443,  in  suit  to  recover  money 
paid  for  stock  and  stock  options  throngh  fraudalent  representations, 
objection  to  jurisdiction  after  answer  is  filed  and  testimony  taken 
comes  too  late;  Coffey  ▼.  MeGahey,  181  Mich.  229,  Ann.  Oas.  19160, 
923,  148  N.  W.  358,' defendant ^y  answering  to  creditor'^  bill  on  merits 
waived  question  of  jurisdiction  on  ground  that  claim  had  not  been 
reduced  to  judgment;  Gallagher  v.  Asphalt  Co.  of  America,  65  N.  J.  Eq. 
272,  55  Atl.  264,  upholding  Federal  jurisdictions  to  distribute  assets  of 
insolvent  corporation  through  failure  of  corporation  to  raise  objection 
that  creditors  have  not  exhausted  legal  remedies;  Union  Pac.  Ry.  Co. 
V.  Harris,  63  Fed.  803,  12  C.  C.  A.  598,  where  objection  is  not  season- 
ably made  in  original  court;  State  v.  Circuit  Court,  98  Wis.  153,  73 
N.  W.  791,  792,  where  jurisdiction  of  subject  and  parties  exists,  erro- 
neous injunction  is  not  void. 

Distinguished  in  Zuber  v.  Micmac  Gold  Min.  Co.,  180  Fed.  627, 
dismissing  bill  for  receiver  for  mining  company  alleging  that  certain 
persons  fraudulently  conspired  to  dispose  of  property  of  company  as 
insufficient,  where  bill  prayed  for  no  final  relief;  Hutchinson  v.  Amer- 
ican Palace  Car  Co.,  104  Fed.  185,  holding  equity  will  not  appoint 
receiver  at  suit  of  minority  stockholders  to  represent  corporation  in 
sait  in  another  district;  dissenting  opinion  in  Coffey  v.  McGahey,  181 
Mich.  235,  Ann.  Oas.  19160,  923,  148  N.  W.  360,  majority  holding  that 
answering  creditor's  bill  on  merits  waived  question  of  jurisdiction  on 
ground  that  claim  had  not  been  reduced  to  judgment. 

Decree  in  case  of  general  equity  cognizance  is  binding  if  M^parently 
valid  defenses  are  not  presented. 

Approved  in  Atlantic  Trust  Co.  v.  Dana,  128  Fed.  225,  62  C.  C.  A. 
657,  holding  all  parties  to  suit  in  which  receiver  was  appointed  are 
bound  by  decree^  against  him^  in  foreclosure  suit  against  corporation ; 
Foltz  V.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  322,  8  C.  C.  A.  635,  injunction 
suit;  Western  Elec.  Co.  v.  Reedy,  66  Fed.  164,  decree  by  default;  Waite 
V.  O'Neil,  72  Fed.  353,  where  objection  was  made  after  final  hearing; 
Ross-Meehan  Shoe-Foundry  Co.  v.  Southern  Malleable  Iron  Co.,  72  Fed. 
959,  where  objection  was  made  in  ancillary  suit  after  original  case 
ahnost  ended;  Temple  v.  Glasgow,  80  Fed.  444,  25  C.  C.  A.  540,  where 
objection  was  to  appointment  of  receiver  for  property,  against  which 
lien  was  not  claimed;  Schoolfield  v.  Rhodes,  82  Fed.  157,  27  C.  C.  A. 
95,  overruling  objection  first  raised  on  appeal  that  defense  to  action 
was  purely  equitable;  State  v.  Circuit  Court,  98  Wis.  153,  73  N.  W. 
791,  792,  where  jurisdiction  of  subject  and  parties  exists,  erroneous 
injunction  is  not  void. 

Ohjection  tliat  comidainant  has  not  exhausted  legal  remedy  must  be 
made  in  limine. 

Approved  in  Wetzel  etc.  Ry.  Co.  v.  Tennis  Bros  Co.,  145  Fed.  464, 
7  Ann.  Oas.  426,  75  C.  C.  A.  266,  after  demurrer  overruled  and  answer 
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and  replieation  filed  and  trial  on  merits,  too  late  to  plead  in  abate- 
ment plaintiff's  alleged  disability  to  sue  because  of  noncompliance  with 
State  laws;  Highland  Boy  Gold  Min.  Co.  v.  Strickley,  116  Fed.  854, 

54  C.  C.  A.  186,  holding  party  consenting  to  try  case  at  law  cannot 
thereafter  object  that  cause  was  equitable;  Enos-  v.  New  York  etc. 
R.  R.  Co.,  103  Fed.  47,  holding  decree  appointing  receiver  will  not  be 
set  aside  on  motion  where  no  objection  was  made  that  petitioning 
creditor  had  no  execution  issued;  State  v.  Circuit  Court,  98  Wis.  153, 
73  N.  W.  791,  792,  where  jurisdiction  of  subject  and  parties  exist,  erro- 
neous injunction  is  not  void. 

Distinguished  in  Rowe  v.  Hill,  215  Fed.  625,  132  C.  C.  A.  30,  in 
suit  to  remove  cloud  from  title,  complainant  is  not  relieved  from  burden 
of  proof  of  title  and  possession  by  answer  ailing  possession  in  de- 
fendant and  asking  that  his  own  title  be  quieted. 

> 
Corporation's  assets  are  not  trust  fund  in  sense  tliat  creditor  may  pio- 

ceed  in  equity  while  legal  remedy  remains. 

Approved  in  Wyman  v.  Bowman,  127  Fed.  276,  62  C.  C.  A.  189, 
upholding  transaction  whereby  four  directors  in  good  faith  advanced  to 
company  in  advance  of  assessment  and  took  assignment  of  claim  against 
stockholders;  New  Hampshire  Sav.  Bank  v.  Richey,  121  Fed.  959,  960, 
961,  58  C.  C.  A.  294,  holding  general  creditors  of  corporation  cannot 
pursue  dividends  received  by  stockholders  until  claims  have  been  re- 
duced to  judgment;  American  Exch.  Nat.  Bank  v.  Ward,  111  Fed.  787, 

55  L.  B.  A.  856,  49  C.  C.  A.  611,  holding  insolvency  of  corporation  does 
not  render  void  trust  deed  preferring  bona  fide  creditor  also  director; 
State  Trust  Co.  v.  Turner,  111  Iowa,  668,  673,  82  N.  W.  1030,  1032, 
holding  assignee  of  payee  of  note  taken  from  corporation  with  knowl- 
edge that  stock  waa  exchanged  for  overvalued  property  cannot  hold 
stockholder  on  judgment  against  corporation;  Killen  v.  Barnes,  106 
Wis.  572,  82  N.  W.  545,  holding  oflBcers  of  corporation  are  not  trustees 
of  its  property  for  its  creditors ;  Merchants '  Nat.  Bank  v.  Newton  Cot- 
ton Mills,  115  N.  C.  516,  20  S.  E.  767,  reaffirming  rule;  Medberry  v. 
Troutman,  94  Fed.  956,  suit  against  stockholder  for  proceeds  of  cor- 
porate property,  not  based  on  judgment,  is  not  equity  suit;  Worthen 
V.  Griffith,  59  Ark.  577,  43  Am.  St.  Rep.  58,  28  S.  W.  291,  corporate 
assets  are  trust  fund  only  from  equity  court's  possession  thereof; 
Louisville  Banking  Co.  v.  Etheridge  Mfg.  Co.'s  Assignee,  19  Ky.  Law 
Rep.  908,  43  S.  W.  170,  172,  and  Ballin  v.  Merchants '  Exch.  Bank,  89 
Wis.  289,  46  Am.  St.  Rep.  838,  27  L.  R.  A.  361,  61  N.  W.  1121,  cor- 
porate assets  Sixe  not  trust  fund,  as  against  attaching  creditor;  Kelly 
V.  Clark,  21  Mont.  322,  69  Am.  St.  Rep.  678,  42  L.  R.  A.  628,  53  Pac. 
964,  upholding  creditor's  right  of  payment  out  of  unpaid  stock  sub- 
scription; dissenting  opinion  in  Adams  &  Westlake  Co.  v.  Deyette,  8 
S.  D.  137,  31  L.  R.  A.  504,  65  N.  W.  477,  majority  denying  insolvent 
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corporation's  power  to  prefer  creditor;.  Walker  v.  Miller,  59  Fed.  871, 
8  C.  C.  A.  331,  ar^endo. 

Distingnished  in  McClaren  v.  Union  Roller-Mill  etc.  Co.,  95  Tenn. 
699,  35  S.  W.  89,  reduction  of  assets  by  fire  does  not  create  imme- 
diate tmst,  corporate  business  being  actively  continued. 

Corporations — Assets  as  trust  fund.    Note,  42  Am.  St.  Rep.  767. 

Preferences  by  insolvent  corporations.    Note,  45  Am.  St.  Rep.  828. 

Corporations — Capital  stock  as  a  trust  fund.    Notes,  59  Am.  St. 
Rep.  758;  56  Am  St.  Rep.  406. 

ft 

What  is  a  withdrawing  of  assets  of  corporations.    Note,  57  Am. 
St.  Rep.  65,  66,  78,  79. 

Wben  corporation  is  inaolvent,  stockholdeni'  interests  and  conditional 
liability  place  property  in  trust. 

Approved  in  State  v.  Bank  of  Ogalalla,  65  Neb.  24,  90  N.  W.  ^63, 
reafiBrming  rule;  Keeney  v.  Dominion  Coal  Co.,  225  Fed.  628,  under 
Ohio  statute  imposing  annual  franchise  tax  on  corporations,  such  tax 
is  not  collectible  against  assets  of  insolvent  corporation  in  hands  of  re- 
ceiver for  payment  of  creditors;  Steams  Coal  &  Lumber  Co.  v.  Van 
Winkle,  221  Fed.  595,  137  C.  C.  A.  314,  under  Kentucky  statute,  title 
to  interests  in  land  owned  by  corporation  is  in  stockholders  as  tenants 
in  common,  and  they  may  sue  for  recovery  thereof  from  adverse  claim- 
ant without  appointment  of  receiver  or  trustee ;  Fifth  Third  Nat.  Bank 
V.  Johnson,  219  Fed.  93,  134  C.  C.  A.  529,  holding  assets  of  corpora- 
tion do  not  become  trust  fund  for  creditors  so  long  as  it  is  going  con- 
cern, and  sale  of  plant  of  corporation  engaged  in  manufacturing  and 
selling  machinery  was  not  fraudulent  as  to  creditors,  though  manu- 
facturing was  larger  part  of  its  business;  In  re  Fechheimer  Fishel  Co., 
212  Fed.  364,  129  C.  C.  A.  33,  note  given  by  New  York  corporation  in 
g^ood  faith  at  time  of  solvency  was  unenforceable  as  against  creditors 
when  corporation  was  insolvent;  Scott  v.  Abbott,  160  Fed.  581,  87 
C.  C.  A.  475,  stockholders  induced  to  become  such  by  fraud  having  re- 
mained stockholders  and  received  dividends  for  some  years,  during 
which  corporation  incurred  indebtedness,  cannot  rescind  as  against  cred- 
itors after  bankruptcy  of  corporation;  Jacobs  v.  Mexican  Sugar  Co., 
130  Fed.  592,  suit  by  stockholder  of  insolvent  corporation  for  dissolu- 
tion and  winding  up  of  its  affairs  within  jurisdiction  of  Federal  court 
of  equity,  where  remedy  given  by  State  law;  Vaughn  v.  Alabama  Nat. 
Bank,  143  Ala.  578,  42  South.  65,  stockholder  estopped  as  against  cred- 
itor of  corporation  to  set  up  that  he  purchased  stock  for  less  than 
par  and  hence  no  recovery  because  of  illegality ;  Gilbert  v.  Washington 
Beneficial  Endowment  Assn.,  10  App.  D.  C.  346,  sale  by  one  insurance 
company  of  its  entire  property  worth  forty  thousand  dollars  to  an- 
other for  fourteen  thousand  dollars  was  void  as  against  creditors  of 
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certificate-holders  of  selling  eompany  for  fraud  and  want  of  oonsid- 
eratioD,  where  purchasing  company  soon  became  insolvent;  Weightman 
V.  Washington  Critic  Co.,  4  App.  D.  C.  143,  where  stockholders  of  finan- 
cially involved  corporation  formed  new  corporation  and  conveyed  prop- 
erty in  trust  for  benefit  of  bondholders  of  new  corporation,  such  trans- 
fer cannot  affect  rights  of  judgment  creditor  of  old  corporation;  City 
Nat.  Bank  v.  Goshen  etc.  Mills  Co.,  35  Ind.  App.  570,  579,  69  N.  E. 
209,  211,  denial  right  of  directors  of  corporation  to  prefer  themselves 
is  not  adoption  of  trust  fund  doctrine ;  Luedecke  v.  Des  Moines  Cabinet 
Co.,  140  Iowa,  228,  32  L.  R.  A.  (N.  S.)  616,  118  N.  W.  467,  where  cor- 
poration transfers  all  its  assets  to  another  corporation  and  practically 
ceases  to  exist,  without  having  paid  its  debts,  purchasing  corporation 
takes  assets  subject  to  equitable  lien  in  favor  of  creditors  of  sellini; 
corporation;  Coleman  v.  Hagey,  262  Mo.  136,  137,  140,  158  S.  W.  840, 
841,  dismissing  suit  by  trustee  to  set  aside  conveyance  of  real  estate 
as  in  fraud  of  creditors,  where  sufficient  property  remained  to  pay 
creditors;  Warren  v.  Mayer  Fertilizer  etc.  Co.,  145  Mo.  App.  573,  12*2 
S.  W.  1091,  where  corporation  transfers  assets  to  another  corporation 
in  good  faith  and  for  adequate  consideration,  purchaser  takes  assets 
discharged  of  trust  in  favor  of  creditors  of  selling  corporation;  Barrie 
v.  United  Rys.  Co.,  126  Mo.  App.  120,  102  S.  W.  1085,  holding,  in  action 
a^inst  corporation  by  judgment  creditor  of  another  company  to  charge 
it  with  value  of  assets  received  from  debtor,  that  transferee,  having 
paid  value  for  property,  is  not  concerned  with  liability  of  stockholders 
of  debtor  company;  Cogan  v.  Conover  Mfg.  Co.,  69  N.  J.  Eq.  379,  60 
Atl.  416,  with  respect  to  creditors  against  funds  in  his  hands,  nghts 
are  ^:^^^  as  of  time  of  receiver's  appointment;  Mclver  v.  Young  Hard- 
ware Co.,  144  N.  C.  484,  119  Am.  St.  Rep.  970,  57  S.  E.  171,  transfer 
by  directors  of  entire  assets  of  corporation  to  another  corporation  for 
worthless  capital  stock  of  latter  was  void  as  against  unpaid  creditors: 
Parr  v.  Blue  Ridge  Coal  Co.,  72  W.  Va.  179,  77  S.  E.  896,  court  having 
appointed  receiver  of  insolvent  mining  corporation  may,  in  interest  of 
other  creditors,  enjoin  lessor  of  mining  lease  from  forfeiting  lease  and 
re-entering  for  breach  of  covenant  to  pay  rents  and  royalties;  Billmyer 
Lumber  Co.  v.  Merchants '  Coal  Co.,  66  W.  Va.  705,  26  L.  R.  A.  (N.  8.) 
1101,  66  S.  E.  1077,  where  property  was  conveyed  in  consideration  of 
assumption  by  grantee  of  indebtedness  of  grantor,  creditor  of  latter 
may  charge  property  in  hands  of  grantee  with  his  debt;  Harle-Haas 
Drug  Co.  V.  Rogers  Drug  Co.,  19  Wyo.  51,  Ann.  Gas.  1913E,  181,  113 
Pac.  794,  where  solvent  corporation  gave  chattel  mortgage  to  director 
to  secure  notes  of  corporation  indorsed  by  director  for  purpose  of 
enabling  it  to  continue  in  business,  mortgage  is  not  fraudulent  as  to 
unsecured  creditors;  Blake  v.  McClung,  172  U.  S.  254,  48  L.  Ed.  488, 
19  Sup.  Ct.  171,  State  cannot  prefer  resident  to  nonresident  creditors; 
Sutton  Mfg.  Co.  V.  Hutchinson,  63  Fed.  500,  1  C.  C.  A.  320,  after  cor- 
poration decides  to  discontinue  business;  Canfield  v.  GiegoiT,  66  Conn. 
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18,  33  Atl.  537,  enforcing  stockholder's  liability,  though  total  stock 
subscribed  was  insufficient  to  constitute  legal  incorporation;  Albright 
V.  Texas  etc.  R.  Co.,  8  N.  M.  424,  46  Pac.  449  (see  dissentin<;  opinion 
in  8  N.  M.  431,  441,  46  Pac.  451,  452,  454),  unpaid  stock  subscriptions 
are,  in  equity,  trust  fund  for  creditors;  Crofoot  v.  Thatcher,  19  Utah, 
230,  75  Am.  St.  Rep.  733,  57  Pac.  175,  eorporate  property,  including 
stock  subscriptions,  is  a  trust  within  statute  of  limitations;  Conover  v. 
Hull,  10  Wash.  681,  46  Am.  St.  Rep.  817,  39  Pac.  169,  denying  right 
of  corporation,  on  verge  of  insolvency,  to  prefer  creditors;  Qreves  v. 
Shaw,  173  Mass.  208,  53  N.  E.  372,  eorporate  stock  is  liable  to  succes- 
sion tax;  Goddard  v.  Fishel  etc.  Imp.  Co.,  9  Colo.  App.  313,  48  Pac. 
282,  and  Indiana  Novelty  Mfg.  Co.  v.  McGill,  15  Ind.  App.  10,  43  N.  E. 
467,  arguendo. 

Distingushed  in  Shaffer  v.  McCuUoch,  192  Fed.  805,  806,  113  C.  C.  A. 
535,  filing  creditors'  bill  against  corporation  does  not  irrevocably  fix 
status  of  insolvency,  but  creditors  may  by  agreement  among  themselves 
dismiss  suit,  and  intervening  stockholder  is  not  entitled  to  distribution 
regardless  of  interests  of  company  or  creditors;  Duryea  v.  American 
Woodworking  etc.  Co.,  133  Fed.  332,  and  Conklin  v.  United  States  Ship 
Bldg.  Co.,  148  Fed.  130,  both  holding  annual  franchise  tax  which  is  a 
preferred  debt  in  case  of  insolvency  is  a  valid  preferred  charge  against 
insolvent  corporation  administered  by  receiver;  In  re  United  States  Car 
Co.,  60  N.  J.  Eq.  517,  518,  43  Atl.  673,  674,  holding  under  New  Jersey 
statute,  license  fee  assessed  against  assets  of  insolvent  corporation  after 
appointment  of  receiver  is  entitled  to  priority;  McDonald  v.  Williams, 
174  U.  S.  402,  48  L.  Ed.  1024,  19  Sup.  Ct.  745,  receiver  cannot  recover 
dividend  paid  out  of  capital  of  solvent  nationml  bank. 

Partnership  creditors  have  prior  rights  in  partnership  assets  taken  pos- 
session of  by  equity  on  insolvency. 

Approved  in  Carlisle  v.  McAlester,  3  Ind.  Ter.  171,  53  S.  W.  533, 
officer  taking  possession  of  partnership  property  under  attachment 
against  one  partner  commits  trespass;  Bartlett  v.  Meyer  etc.  Grocer 
Co.,  65  Ark.  292,  45  S.  W.  1064,  partnership  cannot  prefer  individual 
partner's  creditor;  In  re  Spitz,  8  N.  M.  630,  84  L.  R.  A.  607,  45  Pac. 
1124,  exemption  laws  do  not  apply  to  partnership  assets  as  against 
partnership  creditors. 

Oorporations  hold  property  as  individuals,  in  respect  to  freedom  ftom 
lions. 

Approved  in  Ratcliff  v.  Clendenin,  232  Fed.  66,  trustee  in  bankruptcy 
cannot  recover  dividends  paid  out  of  capital  to  stockholder  as  income 
on  his  investment  when  corporation  was  going  concern  and  stockholder 
received  them  in  good  faith ;  Roberts  v.  Central  Trust  Co.,  128  Fed.  886, 
63  C.  C.  A.  220,  holding  order  directing  treasurer  of  railroad  to  pay 
XVI— 43 
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sam  from  proceeds  of  sale  of  first  bonds  sold  creates  no  lien  on  property 
before  bonds  issued;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  516,  517, 
holding  Federal  court  will  enforce  remedy  of  Del.  Stats.  1891,  au- 
thorizing appointment  of  receiver  to  take  charge  of  insolvent  corpora- 
tions ;  Coler  v.  Allen,  114  Fed.  611,  62  C.  C.  A.  389,  holding  corporation 
while  a  going  concern,  though  insolvent,  may  lawfully  execute  mort- 
gage to  secure  extension  of  prior  indebtedness  and  further  advances; 
Chick  V.  Fuller,  114  Fed.  29,  30,  51  C.  C.  A.  648,  upholding  corporation 
mortgage  given  bona  fide  while  corporation  was  going  concern,  but  in- 
solvent, to  secure  indebtedness  to  banks  having  largely  common  stock- 
holders ;  Merced  Bank  v.  Ivett,  127  Cal.  136,  59  Pac.  394,  holding,  under 
Civ.  Code,  §  3432,  providing  that  debtors  may  prefer  creditors,  cor- 
porations may  give  preferences ;  Royal  Glue  Co.  v.  Lange,  40  App.  D.  C. 
13,  conditional  sale  by  local  corporation  of  shares  of  treasury  stock 
under  option  to  rescind  at  end  of  year  is  not  invalid  as  attempt  to 
increase  or  diminish  capital  stock  in  violation  of  code  provision; 
Hawkins  v.  Donnerberg,  40  Or.  108,  66  Pac.  696,  holding  corporation 
creditors  cannot  enforce  stockholder's  liability  for  unpaid  subscriptions 
where  corporation  would  be  barred  by  statute  from  so  doing;  First  Nat 
Bank  v.  Dovetail  Body  &  Gear  Co.,  143  lnd.'563,  554,  52  Am  St.  Rep. 
437,  438,  40  N.  E.  811,  upholding  mortgage  securing  money  to  pay  debt; 
Louisville  Banking  Co.  v.  Etheridge  Mfg.  Co.'s  Assignee,  19  Ky.  Law 
Rep.  908,  43  S.  W.  170,  172,  creditor  of  insolvent  corporation  may 
attach;  Alberger  v.  Bank,  123  Mo.  324,  27  S.  W.  659,  Waggoner  etc. 
Milling  Co.  v.  Ziegler  etc.  Commission  Co.,  128  Mo.  495,  31  S.  W.  34, 
Shaw  V.  Robinson,  50  Neb.  416,  69  N.  W.  949,  Merchants'  Nat.  Bank  v. 
Newton  Cotton  Mills,  115  N.  C.  516,  20  S.  E.  767,  and  Weyeth  Hard- 
ware etc.  Co.  V.  James  etc.  Co.,  16  Utah,  127,  131,  47  Pac.  610,  611,  all 
upholding  right  of  corporation  to  prefer  creditors;  Thomson-Houston 
Electric  Light  Co.  v.  Henderson  Electric  Light  Co.,  116  N.  C.  120,  21 
S.  E.  952,  simple  corporate  creditor  has  no  lien  on  assets;  dissenting 
opinion  in  Albright  v.  Texas  etc.  R.  Co.,  8  N.  M.  441,  46  Pac.  455, 
majority  holding  unpaid  stock  subscriptions  trust  fund  for  creditors. 

Distinguished  in  Fricke  v.  Angemeier,  53  Ind.  App.  145, 101  N.  E.  331, 
corporate  creditors  at  time  dividend  was  declared  may  compel  stock- 
holders of  insolvent  corporation  receiving  dividend,  paid  out  of  capital 
stock,  to  refund  it;  Slack  v.  Northwestern  Nat.  Bank,  103  Wis.  63, 
74  Am.  St.  Rep.  842,  79  N.  W.  53,  insolvent  bank's  preference  of  de- 
fendant, which  really  controlled  it,  is  void. 

Denied  in  Conover  v.  Hull,  10  Wash.  685,  45  Am.  St.  Stp.  821,  39 
Pac.  170,  denying  right  of  corporation,  on  verge  of  insolvency,  to 
prefer  creditors. 

Corporate  offlcers  act  in  fiduciary  capacity  in  respect  to  corporation's 
property. 
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Approved  in  Lawrence  v.  Greenup,  97  Fed.  909,  38  C.  C.  A.  546,  hold- 
ing receiver  of  national  bank  cannot  recover  from  stockholder  sum 
received  in  good  faith  during  voluntary  liquidation  where  bank  still 
solvent;  Sidell  v.  Missouri  Pac.  Ry.  Co.,  78  Fed.  727,  24  C.  C.  A.  216, 
same  rule  applies  to  owners   of  controlling  interest   acting  together. 

Corporation's  limpla  contract  creditor  acquires  no  lien  by  tnaolvency, 
execution  of  illegal  trust  deed,  or  failure  to  collect  subscriptions. 

Approved  in  Cassels  Mills  v.  First  Nat.  Bank,  187  Ala.  329,  65  South. 
822,  bill  by  simple  contract  creditor  for  appointment  of  receiver  with- 
out alleging  insolvency  was  demurrable,  but  sufficient  to  sustain  ap- 
pointment of  receiver  where  defendant  did  not  demur  nor  resist  appoint- 
ment ;  Montgomery  v.  Whitehead,  40  Colo.  327,  11  L.  R.  A.  (N.  S.)  280, 
90  Pac.  511,  512,  judgment  creditor  of  corporation .  was  entitled  to 
recover  from  stockholders  sums  received  as  dividends  in  fraud  of  rights 
of  debtors;  Hagemann  v.  Southern  Electric  R.  Co.,  202  Mo.  264,  100 
S.  W.  1085,  purchasing  company  is  not  liable  for  judgment  debt  of 
creditor  of  selling  company  which  was  not  lien  on  property  at  time  of 
transfer  made  by  solvent  company  and  not  for  purpose  of  defrauding 
creditors ;  First  Nat.  Bank  v.  Dovetail  Body  &  Gear  Co.,  143  Ind.  554, 
52  Am.  St.  Rep.  488,  40  N.  E.  811,  Alberger  v.  Bank,  123  Mo.  324,  27 
S.  W.  659,  and  Atlas  Nat.  Bank  v.  Moran  Packing  Co.,  138  Mo.  93,  39 
S.  W.  79,  all  reaffirming  rule;  McDonald  v.  Williams,  174  U.  S.  402, 
48  L.  Ed.  1022,  19  Sup.  Ct.  745,  receiver  cannot  recover  dividend  paid 
oat  of  capital  of  solvent  national  bank;  Brown  v.  Grand  Rapids 
Furniture  Co.,  58  Fed.  292,  22  L.  R.  A.  828,  7  C.  C.  A.  225,  upholding 
insolvent  corporation's  mortgage  preferring  director's  claim;  Chat- 
tanooga etc.  R.  R.  Co.  V.  Evans,  66  Fed.  817,  14  C.  C.  A.  116,  upholding 
sale  of  its  assets  by  going  corporation,  though  insolvent;  Childs  v. 
N.  B.  Carlstein  Co.,  76  Fed.  90,  upholding  pledge  of  corporate  securities 
to  officer  thereof ;  Doe  v.  Northwestern  Coal  etc.  Co.,  78  Fed.  71,  knowl- 
edge of  corporate  insolvency  does  not  invalidate  creditor's  mortgage; 
National  Bank  v.  Allen,  90  Fed.  551,  33  C.  C.  A.  169,  O'Bear  Jewelry 
Co.  V.  Volfer,  106  Ala.  223,  64  Am.  St.  Rep.  45,  28  L.  R.  A.  718,  17 
South.  531,  Henderson  v.  Indiana  Trust  Co.,  143  Ind.  567,  40  N.  E.  518, 
and  Grand  De  Tour  Plow  Co.  v.  Rude  Bros.  Mfg.  Co.,  60  Kan.  148,  55 
Pac.  849,  insolvent  corpoi*ation  may  prefer  creditor;  Wehn  v.  Fall, 
55  Neb.  553,  70  Am.  St.  Rep.  401,  76  N.  W.  15,  simple  corporate  creditor 
has  no  lien  on  assets. 

fiimple  contract  creditor  is  Improper  party  in  suit  to  foreclose. 
Approved  in  Northern  Pac.  Ry.  Co.  v.  Boyd,  177  Fed.  821, 101  C.  C.  A. 
18  (affirming  Boyd  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  805),  holding 
conversion  by  lessee  railroad  of  bonds  of  lessor  and  earnings  from  its 
property  was  in  fraud  of  rights  of  general  creditor  of  lessor,  and  lessee 
was  liable  for  judgment  recovered  on  his  claim  which  was  less  than 
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amount  of  property  converted;  Union  Tmst  etc.  Bank  v.  Idaho  Sn»elt- 
ing  etc.  Co^  24  Idaho,  746,  135  Pac.  825,  holding  intervener  was  not 
entitled  to  relief  in  foreclosure  suit  where  he  fails  to  allege  insolvency 
of  corporation  that  executed  mortgage. 

Mortgagor  in  foreclcsnre  represents  all  who  have  acquired  any  interest 
in  property  since  suit  commenced. 

Approved  in  dissenting  opinion  in  Hopkins  v.  Hebard,  194  Fed.  318, 116 
C.  C.  A.  261,  majority  holding  that  purchasers  of  land  from  party 
to  suit  involving  title  to  portion  of  tract,  by  conveyance  excepting  tract 
in  dispute  from  covenant  of  warranty,  cannot  maintain  bill  of  review 
six  years  after  affirmance  by  appellate  court  of  adverse  decision,  against 
purchaser  in  good  faith  from  prevailing  party. 

Bill  of  simple  contract  creditor,  filed  after  foreclosure  commenced,  wiU 
be  dismissed. 

Approved  in  Mercantile  Trust  Co.  v.  Southern  States  Land  etc.  Co., 
86  Fed.  721,  30  C.  C.  A.  349,  creditor  who  takes  judgment  after  receiver 
is  appointed  has  no  lien;  Savings  &  Trust  Co.  v.  Bear  Valley  Irr.  Co., 
93  Fed.  340,  filing  transcript  of  foreign  judgment  does  not  give  lien 
on  property  in  receiver's  possession. 

Relation  of  receivers  to  pre-existing  liens,  and  remedies  for  their 

enforcement.    Note,  71  Am.  St.  Rep.  859,  861,  869. 
When  it  is  proper  to  appoint  a  receiver.    Note,  72  Am.  St.  Rep.  52. 

Recovery  for  service  and  expenses  under  contract  ended  by  in- 
solvency and  dissolution  of  corporation.    Note,  69  L.  R.  A.  137. 

Power  of  corporation  to  issue  fully  paid-up  stock  and  debentures 
at  a  discount.    Note,  7  E.  R.  0.  409. 

Miscellaneous.  Cited  in  Kessler  &  Co.  v.  Ensley  Co.,  129  Fed.  409, 
suit  by  stockholder  to  recover  property  fraudulently  obtained  from  cor- 
poration, where  directors  refused  to  sue;  United  States  Shipbuilding 
Co.  v.  Conklin,  126  Fed.  135,  60  C.  C.  A.  680,  holding  mortgage  bond- 
holders ^nd  stockholders  of  insolvent  corporation  having  lien  on  prop- 
erty by  express  contract  are  entitled  to  appointment  of  receiver  in 
Federal  court ;  McNulty  v.  Mt.  Morris  Electric  Light  Co.,  172  N.  Y.  415, 
65  N.  E,  197,  holding  equity  has  no  jurisdiction  of  suit  to  restrain 
nuisance  where  by  vacating  premises  plaintiff  is  entitled  only  to 
damages. 

150  U.  S.  387-392,  37  L.  Ed.  1118,  14  Sup.  Ot.  153,  ItfAGIN  ▼.  KABUS. 

Patent  No.  248,646,  for  cooling  and  drawing  beer,  is  void  for  want  of 
novelty  and  Invention. 

Approved  in  Parlin  &  Orendorff  Co.  v.  Moline  Plow  Co.,  89  Fed.  333, 
32  C.  C.  A.  221,  public  use  for  two  years  prior  to  application  therefor  in- 
validates Odell  patent  for  corn-planter. 
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150  V,  S.  393-401,  37  L.  Ed.  1120,  14  Sup.  Ot.  123,  IN  SE  LBNNON. 
HaiMM  corpus  is  civil,   and  not  criminal,  proceeding. 
Approved  in  Gonzales  v.  Cunningham,  164  U.  S.  618,  41  L.  Ed.  574, 
17  Sup.  Ct.  184,  appeal  lies  from  Supreme  Court  of  New  Mexico  Ter- 
ritory, ordering  discharge  of  writ. 

Appeal  can  be  taken  to  Supreme  Court  in  habeas  corpus  cases  only  as 
Iirovlded^in  act  of  1891. 

Approved  in  Woey  Ho  v.  United  States,  191  U.  S.  558,  48  L.  Ed.  301, 
24  Sup.  Ct.  844,  reaffirming  rule;  Childers  v.  McClaughry,  216  U.  S. 
144,  64  L.  Ed.  422,  30  Sup.  Ct.  370,  direct  appeal  from  denial  of  habeas 
corpus  does  not  lie  to  this  court,  where  constitutionality  of  State 
statute  upon  which  proceeding  is  based  was  not  involved;  Guaranty 
Trust  Co.  V.  Metropolitan  Street  Ry.  Co.,  215  U.  S.  587,  54  L.  Ed.  339, 
30  Sup.  Ct.  404,  appeal  from  Circuit  Court  dismissed  without  opinion; 
Pierce  v.  Creecy,  210  U.  S.  400,  52  L.  Ed.  1120,  28  Sup.  Ct.  714,  whether 
indictment  charges  person  with  extraditable  offense  involves  construe-  . 
tion  of  Federal  Constitution  and  direct  appeal  lies  to  Supreme  Court; 
Fisher  v.  Baker,  203  U.  S.  183,  51  L.  Ed.  144,  27  Sup.  Ct.  135,  final  order 
of  Supreme  Court  of  Philippine  Islands  in  habeas  corpus  can  only  be 
reviewed  by  appeal  and  not  by  writ  of  error;  Cosmopolitan  Mining  Co. 
V.  Walsh,  193  U.  S.  470,  48  L.  Ed.  753,  24  Sup.  Ct.  489,  contention  of 
foreign  corporation  that  judgments  against  it  were  based  on  service  in- 
sufficient either  by  State  law  or  general  jurisprudence  will  not  support 
direct  appeal  to  Supreme  Court;  Rice  v.  Ames,  180  U.  S.  374,  45  L.  Ed. 
581,  21  Sup.  Ct.  407,  holding  Court  of  Appeals  Act  of  1891  authorizes 
appeal  from  decision  of  district  judge  denying  application  for  dis- 
charge on  habeas  corpus;  Guaranty  Trust  Co.  v.  Metropolitan  St.  Ry. 
Co.,  171  Fed.  1014,  Circuit  Court  should  not  grant  direct  appeal  to 
Supreme  Court  in  case  involving  many  complicated  questions,  merely 
because  constitutional  question  may  be  raised  incidentally;  Mackenzie 
V.  Pease,  146  Fed.  744,  77  C.  C.  A.  233,  judgment  of  Circuit  Court  of 
Appeals  affirming  judgment  in  habeas  corpus  not  appealable  to  Su- 
preme Court,  though  direct  appeal  might  have  been  taken ;  Wright  v. 
MacFarlane  and  Co.,  122  Fed.  775,  58  C.  C.  A.  570,  holding,  under 
Judiciary  Act  of  1891,  Circuit  Court  of  Appeals  has  no  jurisdiction  of 
appeal  from  Hawaiian  courts  on  constitutional  questions;  St.  Clair 
County  Interstate  Sand  etc.  Co.,  110  Fed.  785,  49  C.  C.  A.  169,  holding, 
under  Court  of  Appeals  Act,  §  5,  Circuit  Court  of  Appeals  is  without 
jurisdiction  to  review  cause  involving  constitutionality  of  State  statute; 
Ex  parte  Jacobi,  104  Fed.  681,  holding  appeal  from  Circuit  Court  on 
application  for  habeas  corpus  can  only  be  taken  to  Supreme  Court; 
In  re  Borrego,  8  N.  M.  658,  46  Pac.  212,  and  Gonzales  v.  Cunningham, 
164  U.  S.  621,  41  L.  Ed.  575.  17  Sup.  Ct.  185,  both  holding  act  of  1891 
does  not  affect  appeals  from  New  Mexico;  Ansbro  v.  United  States, 
159  U.  S.  698,  40  L.  Ed.  311,  16  Sup.  Ct.  189,  constitutionality,  of  Fed- 
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eral  law  must  be  necessarily  involved  to  give  Supreme  Conrt  jurisdiction; 
Cornell  v.  Green,  163  U.  S.  80,  41  L.  Ed.  78, 16  Sup.  Ct.  971,  construction 
of  Constitution  must  have  been  raised  below  to  give  Supreme  Court 
jurisdiction. 

Distinguished  in  In  re  Marmo,  138  Fed.  201;  appeal  may  be  taken 
directly  from  Circuit  Court  to  Supreme  Court  in  habeas  corpus  pro- 
ceeding, where  construction  or  application  of  Federal  Constitution  is  in- 
volved. 

Supreme  Court  will  not  review  Olrcnit  Ckmzt*s  refusal  to  grant  liabeu 
corims  where  only  Jurisdiction  to  commit  Is  questioned. 

Approved  in  Empire  State-Idaho  Mining  etc.  Co.  v.  Hanley,  205  U.  S. 
232,  233,  51  L.  Ed.  782.  27  Sup.  Ct.  476,  in  suit  in  Federal  court,  where 
real  question  is  controlling  effect  of  prior  decree  between  same  parties 
quieting  title  to  interest  in  mining  claim,  where  questions  were  decided 
on  principles  of  general  law,  case  does  not  involve  construction  of 
Federal  laws  and  Constitution,  and  direct  appeal  does  not  lie  to  Sa- 
preme  Court ;  Lambert  v.  Barrett,  157  U.  S.  700,  89  L.  Ed.  866,  15  Sup. 
Ct.  723,  appeal  does  not  lie  from  order  made  at  ehambers;  King  v. 
McLean  Asylum  of  Massachusetts  General  Hospital,  64  Fed.  329,  26 
L.  B.  A.  784,  12  C.  C.  A.  145,  Circuit  Court  of  Appeals  may  pass  on 
constitutional  question  of  Circuit  Court's  jurisdiction  on  appeal  of 
habeas  corpus  decision;  In  re  Borrego,  8  N.  M.  657,  658,  46  Pac.  212, 
appeal  does  not  lie  from  territorial  to  Federal  Supreme  Court  in  habeas 
corpus  case;  Matter  of  Buchanan,  146  N.  Y.  270,  40  N.  E.  884,  appeal 
does  not  lie  to  Federal  Supreme  Court  from  order  at  chambers  denying 
writ ;  In  re  lasigi,  79  Fed.  756,  district  judge  who  denies  writ  is  without 
jurisdiction  to  admit  prisoner  to  bail  pending  appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  847. 

Injunction  against  strikes.    Note,  28  L.  B.  A.  469. 

Miscellaneous.  Cited  in  Chow  Lby  v.  United  States,  112  Fed.  359, 
50  C.  C.  A.  279,  holding  right  of  appeal,  provided  in  Chinese  Exclusion 
Act  of  1888,  is  to  district  judge  as  special  tribunal. 

150  IT.  8.  401-415,  37  L.  Ed.  1123,  14  Sup.  Ot  136,  BOOT  T.  WOOLWOBTH. 

Equity  will  not  ordinarily  entertain  bill  to  eitabliaii  title  or  recover 
possession. 

Approved  in  Clinchfield  Coal  Corp.  v.  Steinman,  213  Fed.  568,  130 
C.  C.  A.  137,  decree  establishing  lost  deed  as  valid  conveyance  of  land 
was  one  for  recovery  of  land  within  meaning  of  Virginia  statute  and 
was  properly  recorded  as  muniment  of  debtor's  title. 

Equity  will  entertain  bill  to  recover  possession,  where  it  la  andllaty 
to  one  to  remove  cloud. 

Approved  in  Brady  v.  Carteret  Realty  Co.,  82  N.  J.  Eq.  624,  90  Atl. 
259,  act 'to  compel  determination  of  claims  to  real  estate  and  to  quiet 
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title  confers  jurisdiction  on  court  of  chancery  to  award  possession  of 
lands  involved  in  suit  to  defendant  entitled  to  same;  Waite  v.  O'Neil, 
72  Fed.  356,  court  retains  jurisdiction  whenever  plausible  ground  for 
equitable  cognizance  exists. 

Equity  has  power  to  carry  into  effect  its  nnreversed  decrees  if  parties 
and  subject  matter  are  the  same. 

Approved  in  La  Junta  etc.  Canal  Co.  v.  Hess,  31  Colo.  14,  71  Pac. 
419,  applying  rule  in  receivership  of  irrigation  company;  Princeton  Coal 
etc.  Co.  V.  Gilchrist,  51  Ind.  App.  222,  99  N.  E.  428,  where  minority 
stockholder  of  corporation  recovered  judgment  against  two  majority 
stockholders  for  money  due  to  corporation,  and  judgment  was  satisfied 
without  paying  amount  awarded  to  attorneys,  they  could  recover  by  suit 
in  equity  in  nature  of  bill  to  carry  prior  judgment  into  effect;  First 
Nat.  Bank  of  Salina  v.  Kingman,  62  Kan.  575,  64  Pac.  66,  holding  equity 
will  entertain  suit  to  foreclose  mortgage  held  in  prior  decree  to  be  prior 
to  judgment  previously  rendered;  Motz  v.  Henry,  8  Kan.  App.  421,  54 
Pac.  798,  writ  of  assistance  is  appropriate  process  to  issue  from  equity 
court  to  place  purchaser  of  mortgaged  premises  under  its  decree  in 
possession  after  he  has  received  sheriff's  deed,  where  parties  bound  by 
decree  refuse  to  surrender  possession;  State  v.  Evans,  176  Mo.  327,  75 
S.  W.  919,  holding  court  of  equity  has  power  to  issue  writ  of  assistance 
to  place  purchaser  in  possession  after  foreclosure  sale;  Shainwald  v. 
Lewis,  69  Fed.  493,  494,  upholding  bill  to  revive  equity  judgment. 

Distinguished  in  United  States  v.  Northern  Securities  Co.,  128  Fed. 
810,  holding  court  will  not  allow  intervention  to  raise  further  questions, 
where  decree  was  wholly  prohibitory,  hence  enforced  itself  until 
violated. 

Assignee  has  same  right  as  assignor  to  carry  decree  into  effect. 
Approved  in  James  v.  Central  Trust  Co.,  98  Fed.  493,  39  C.  €.  A.  126, 
holding  judgment  creditor  of  railroad  company  may  enforce  judgment 
in  State  court,  although  cause  of  action  arose  after  sale  by  Federal 
court  in  foreclosure  proceedings;  Emerick  v.  Miller,  159  Ind.  322,  325, 
64  N.  E.  30,  31,  holding  assignee  of  purchaser  at  foreclosure  sale  has 
same  rights  to  writ  of  assistance  as  his  grantor  had ;  Ross  v.  Ft.  Wayne, 
63  Fed.  471,  11  C.  C.  A.  288,  assignee  of  patent  rights  may  be  sub- 
stituted as  complainant;  Central  Trust  Co.  v.  Western  etc.  R.  Co.,  89 
Fed.  28,  upholding  supplemental  bill  by  purchaser  to  restrain  State  suit 
assailing  foreclosure  decree;  Baker  v.  Baker,  89  Fed.  676,  assignee, 
pending  trademark  suit  for  damages,  may  be  substituted  for  assignor. 

Jurisdiction  of  equity  to  put  party  in  possession  in  aid  of  its  decree. 
Note,  93  Am.  St.  Rep.  157. 

Writs  of  assistance.    Note,  Ann.  Gas.  1913D,  1120. 

Oircnit  Court  may  entertain  ancillary  bill  regardless  of  citizenship. 
Approved  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.  31,  60  L.  Ed. 
878,  note,  nonresident,  not  defendant  but  estopped  by  decree  because 
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of  his  control  of  defensci  cannot  be  brought  into  action  by  filing  of 
supplemental  bill  and  substituted  service,  without  service  of  original 
process  within  district ;  Hull  v.  Burr,  234  U.  S.  721,  58  L.  Ed.  1562,  34 
Sup.  Ct.  892,  suit  to  restrain  trustees  in  bankruptcy  from  prosecuting 
suit  against  complainants  in  State  court  on  ground-  that  appoint- 
ment of  tmstees  was -void  was  one  arising  under  Federal  law  and  deci- 
sion of  Circuit  Court  of  Appeals  was  not  final;  Riverdale  Cotton  Mills 
V.  Alabama  etc.  Mfg.  Co.,  198  U.  S.  195,  49  L.  Ed.  1015,  25  Sup.  Ct. 
629,  party  beaten  in  Federal  court  cannot  relitigate  matter  in  State 
court  on  ground  that  his  admission  of  citizenship  was  untrue;  New 
Orleans  v.  Fisher,  180  U.  S.  196,  45  L.  Ed.  492,  21  Sup.  Ct.  352,  holding 
plea  to  jurisdiction  of  Circuit  Court  on  ground  of  citizenship  is  imma- 
terial where  suit  is  merely  ancillary;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy, 
211  Fed.  76,  Federal  court  may,  by  supplemental  bill,  ancillary  to  main 
suit,  enjoin  prosecution  of  suit  in  State  court  which  would  interfere 
with  execution  of  one  of  its  own  decree;  In  re  Regealed  Ice  Co.,  199 
Fed.  341,  where  claimant  in  bankruptcy  proceedings  was  authorized 
to  remove  machinery  from  building  upon  giving  bond  not  to  damage 
realty,  and  realty  having  been  sold,  bond  was  executed  to  purchaser,  mo- 
tion for  cancellation  of  bond,  after  removal  of  machinery,  was  proper  an- 
cillary proceeding,  though  purchasers  not  trustee  were  obligees;  Mitchell 
V.  Big  Six  Development  Co.,  186  Fed.  557,  where  complainant  sues  for 
cancellation  of  mining  lease  and  to  enjoin  lessee  from  further  tres- 
passes on  mining  property,  and  decree  granted  relief  prayed  for,  com- 
plainant could  not  maintain  supplemental  bill  five  years  after  to  recover 
damages  for  waste  and  trespass  committed  between  filing  of  original 
bill  and  granting  of  injunction;  Preston  v.  Calloway,  183  Fed.  20,  83 
L.  R.  A.  (N.  S.)  1020,  105  C.  C.  A.  293,  suit  in  equity  in  Federal  court 
to  enforce  payment  of  tax  in  order  to  obtain  satisfaction  of  judgment 
rendered  by  such  court,  though  original  in  form,  is  ancillary  and  within 
court's  jurisdiction  without  regard  to  amount  in  controversy;  In  re 
Swofford  Bros.  Dry  Goods  Co.,  180  Fed.  554,  Federal  District  Court 
in  bankruptcy  proceedings  may,  by  ancillary  bill,  enjoin  suit  in  State 
court  by  person  claiming  to  be  stockholder  for  accounting  against  bank- 
rupt company  and  its  president;  Hobbs  Mfg.  Co.  v.  Gooding,  176  Fed. 
261,  100  C.  C.  A.  83,  in  infringement  suit  against  four  defendants, 
where  joint  and  several  judgments  were  entered  against  all  defendants, 
ancillary  bill  to  reach  property  fraudulently  conveyed  by  one  defendant 
is  not  multifarious  because  it  joins  as  defendants  all  of  judgment  de- 
fendants, and  seeks  to  make  available  equitable  assets  of  one  or  more 
of  others;  Brown  v.  Morgan,  163  Fed.  397,  attorney,  having  recovered 
judgment  for  client  in  Federal  court  in  Iowa,  may  maintain  suit,  as 
ancillary  to  original  suit,  to  enforce  lien  upon  judgment  for  fee  and 
disbursements;  Rickey  Land  &  Cattle  Co.  v.  Miller  &  Lux,  152  Fed.  19, 
81  C.  C.  A.  207,  where  Federal  court  in  Nevada  acquired  jurisdiction 
of  suit  to  quiet  title  to  appropriation  of  water  from  stream  in  that 
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State  against  resident  of  California  appropriating  from  same  stream, 
jurisdiction  will  be  maintained  as  against  actions  brought  by  defendant 
in  California  State  courts;  Miller  &  Lux  v.  Rickey,  146  Fed.  584,  cross- 
bills between  defendants  to  suit  over  waters  of  stream  are  within  juris- 
diction as  ancillary  to  principal  suit,  in  which  jurisdiction  was  founded 
upon  diverse  citizenship;  Hatcher  v.  Hendrie  etc.  Supply  Co.,  133  Fed. 
270,  68  C.  C.  A.  19,  suit  in  equity  to  enforce  attachment  lien  obtained 
in  former  action  in  same  court  is  ancillary;  Hampton  Roads  Ry.  etc. 
Co.  V.  Newi)ort  News  etc.  Electric  Co.,  131  Fed.  536,  court  has  juris- 
diction of  suit  of  receiver  of  street  railway  to  prevent  maintenance  of 
gates  across  highway;  Bottom  v.  National  R.  Bldg.  etc.  Assn.,  123  Fed. 
745,  holding. Circuit  Court  appointing  receiver  in  suit  to  wind  up  loan 
association  has  jurisdiction  of  suit  to  foreclose  mortgage  against  stock- 
holder regardless  of  citizenship;  Central  Trust  Co.  v.  Western  North 
Carolina  R.  R.  Co.,  112  Fed.  476,  holding  Circuit  Court  after  fore- 
closure sale  free  from  claims  of  mortgagor  may  enjoin  suit  in  State 
court  to  subject  property  to  execution;  Riverdale  Cotton  Mills  v.  Ala- 
bama etc.  Mfg.  Co.,  Ill  Fed.  432,  holding  Circuit  Court  pending  appeal 
from  its  decree  may  restrain  party  thereto  from  prosecuting  suit  in 
another  State  involving  same  matters;  Taylor  v.  Hulett,  15  Idaho,  272, 
19  L.  B.  A.  (N.  8.)  536,  97  Pac.  40,  in  action  to  quiet  title  to  waters 
of  stream  for  irrigation  purposes,  court  may  determine  rights  and 
priorities  on  stream  higher  up  and  beyond  State  line,  and  enjoin  diver- 
sion of  water  to  detriment  of  prior  appropriator,  and  such  decree 
is  entitled  to  full  faith  and  credit  in  courts  of  other  States;  Motz  v. 
Henry,  8  Kan.  App.  421,  54  Pac.  798,  holding  writ  of  assistance  will 
issue  to  place  assignee  of  purchaser  of  mortgaged  premises  in  posses- 
sion under  sheriff's  deed ;  South  Jersey  Realty  Co.  v.  Staley,  75  N.  J.  Eq. 

67,  75  Atl.  936,  holding  bill  to  enjoin  defendants  from  selling  land 
was  to  enforce  decree  of  former  suit  and  would  lie  as  supplemental 
bill  ancillary  to  main  suit;  White  v.  Ewing,  159  U.  S.  39,  40  L.  Ed. 

68,  15  Sup.  Ct.  1019,  receiver's  suit  against  debtor  is  ancillary  to  cred- 
itor's suit;  McDonald  v.  Seligman,  81  Fed.  757,  where  bill  souffht  to 
enjoin  judgment  at  law  in  same  court;  Widaman  v.  Hubbard,  88  Fed. 
812,  where  bill  sought  to  enjoin  prosecution,  in  same  court,  of  action 
at  law. 

Distinguished  in  Raphael  v.  Trask,  194  U.  S.  278,  48  L.  Ed.  979,  24 
Sup.  Ct.  647,  bill  to  enjoin  sale  of  railway  stock  not  ancillary  to  bill 
to  foreclose  mortgage  on  part  of  railway's  property;  Henrie  v.  Hender- 
son, 145  Fed.  320,  76  C.  C.  A.  196,  where  purchaser  of  bankrupt's  lands 
has  paid  price,  court  of  bankruptcy  has  no  jurisdiction  over  bill  to 
enforce  contract  between  purchaser  and  petitioner  concerning  sncb 
lands;  Alabama  etc.  Mfg.  Co.  v.  Riverdale  Cotton  Mills,  127  Fed.  505, 
62  C.  C.  A.  295,  holding  Federal  court  in  Georgia  cannot  entertain  suit 
against  purchaser  of  Alabama  property  of  corporation  as  ancillary  to 
foreclosure  decree  where  corporation  was  citizen  of  both  States. 
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Equity  decree  cumot  be  impeached  for  ftand,  which  might  have  been 
set  np  at  first  snit. 

Approved  in  Wagenhorst  v.  Wineland,  22  App.  D.  C.  363,  where 
subject  matter  of  plea  in  bar  to  bill  in  equity  is  dismissal  of  former 
suit  for  same  subject  matter  and  between  same  parties,  and  there  is 
no  attempt  to  impeach  former  decree  for  fraud,  answer  need  set  forth 
no  other  matter  than  record  and  decree  claimed  as  bar. 

Equity  decree  cannot  be  attacked  collaterally  in  answer  where  ezcne 
is  not  given  for  great  delay. 

Approved  in  Union  Trust  Co.  v.  Curtis,  182  Ind.  68,  L.  R.  A.  1915A, 
699,  105  N.  E.  565,  judgment  denying  relief  asked  for  in  suit  to  remove 
obstructions  from  enforcement  of  decree  for  sale  of  insolvent  rail- 
road's property  by  eliminating  certain  conditions  of  terms  of  sale  was 
final  and  appealable;  Harms  v.  Coryell,  177  111.  505,  53  N.  E.  90,  apply- 
ing rule  to  continued  possession  of  unsuccessful  party. 

Distinguished  in  Elder  v.  McClaskey,  70  Fed.  543,  17  C.  C.  A.  251, 
mortgage  in  fee  by  life  tenant  held  to  show  adverse  claim. 

One  entering  after  decree  against  him  holds  under  prevailing  party 
until  he  gives  notice. 

Approved  in  Tainter  v.  Abrams,  76  Neb.  113,  107  N.  W.  226,  mort- 
gagor's possession  after  foreclosure  and  sale  of  mortgaged  premises 
will  not  become  adverse  until  notice  to  purchaser  that  he  is  holding 
in  hostility  to  his  title;  Du  Pont  v.  Charleston  Bridge  Co.,  65  S.  C. 
537,  44  S.  E.  89,  holding  easement  of  right  of  passage  over  bridge 
barred  in  twelve  years  where  bridge  company  during  such  time  denied 
plaintiffs  claim  and  charged  toll;  Thomson  v.  Weisman,  98  Tex.  174, 
82  S.  W.  504,  where,  after  judgment  in  favor  of  plaintiffs  in  action 
of  trespass  to  try  title,  defendant  remained  in  possession  for  period 
sufficient  to  vest  title  by  prescription,  defendant  did  not  by  such  judg- 
ment become  tenant  by  sufferance  so  as  to  preclude  his  obtaining  title 
by  adverse  possession. 

Disapproved  in  Thomson  v.  Weisman,  98  Tex.  174,  82  S.  W.  504, 
where  defendant  remained  in  possession  for  statutory  period  after 
judgment  against  him,  he  was  not  tenant  by  sufferance,  though  he 
gave  no  notice  that  he  repudiated  that  relation. 

150  U.  S.  415-417,  37  L.  Ed.  1127,  14  Sup.  Ct  159,  JACOBS  ▼.  aEOBGE. 

Citation  is  unnecessary  where  appeal  is  allowed  In  court  and  perfected 
at  term. 

Approved  in  McCourt  v.  Singers-Bigger,  150  Fed.  105,  80  C.  C.  A. 
56,  when  security  for  damages  and  costs  is  presented  as  required  by 
statute,  law  itself  works  supersedeas;  In  re  T.  E.  Hill  Co.,  148  Fed. 
833,  78  C.  C.  A.  522,  neither  citation  nor  bond  jurisdictional  requisites 
to  an  appeal;  Columbus  Chain  Co.  v.  Standard  Chain  Co.,  145  Fed. 
197,  76  C.  C.  A.  164,  and  Lockman  v.  Lang,  132  Fed.  3,  65  C.  C.  A 
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621,  both  holding  failure  to  issue  citation  within  time  prescribed  for 
appeal  does  not  detract  from  jurisdiction  of  reviewing  court;  McNulta 
V.  West  Chicago  Park  Commrs.,  99  Fed.  329,  39  C.  C.  A.  546,  holding 
citation  unnecessary  where  appeal  allowed  in  open  court  during  same 
term  at  which  decree  was  rendered;  King  v.  McLean  Asylum,  64  Fed. 
330,  26  L.  S.  A.  784,  12  C.  C.  A.  145,  and  Railroad  Equipment  Co.  v. 
Soathem  Ry.  Co.,  92  Fed.  544,  34  C.  C.  A.  519,  arguendo. 

Gltation  is  necessary  where  appeal  not  perfected  at  term;  If  docketed 
at  next  term,  citation  may  issue. 

Approved  in  Altenberg  v.  Grant,  83  Fed.  981,  28  C.  C.  A.  244,  where 
writ  of  error  was  docketed  in  vacation  preceding  term  after  its  allow- 
ance; Railroad  Equipment  Co.  v.  Southern  Ry.  Co.,  92  Fed.  544,  34 
C.  C.  A.  519,  citation  on  appeal  taken  and  docketed  at  term  following 
decree  may  issue  any  time  during  such  term;  Ruby  v.  Atkinson,  93 
Fed.  579,  35  C.  C.  A.  458,  where  appeal  is  allowed  in  open  court,  but 
not  perfected  during  term,  citation  is  necessary. 

Distinguished  in  Edgell  v.  Felder,  99  Fed.  328,  39  C.  C.  A.  540,  hold- 
ing on  merits,  appellants  should  not  be  allowed  to  take  out  new  bond 
and  perfect  appeal  by  giving  requisite  notice. 

Citation  is  necessary  where  appeal  allowed  after  term;  hut  may  he 
retDmahle  after  time  for  taking  appeaL 

Approved  in  Rector  v.  Alcorn,  204  Fed.  750,  123  C.  C.  A.  125,  where 
appeal  was  taken  within  time,  citation  may  be  issued  thereafter;  Baca 
V.  Anaya,  14  N.  M.  26,  89  Pac.  315,  holding  order  permitting  alias  cita- 
tion and  extending  time  of  service  thereof  ninety  days  was  within 
power  of  court;  Railroad  Equipment  Co.  v.  Southern  Ry.  Co.,  92  Fed. 
544,  34  C.  C.  A.  519,  citation  in  such  case  may  issue  any  time  before 
such  term  ends. 

Appeal  is  inoperative  where  necessary  citation  is  not  issued  and  served 
in  time. 

Approved  in  Browning  v.  Boswell,  209  Fed.  791,  126  C.  C.  A.  512, 
where  appellees  moved  to  dismiss  appeal  because  parties  in  interest 
were  not  made  parties  thereto,  Circuit  Court  of  Appeals  may  grant 
appellant's  motion  for  citation  against  such  additional  parties;  Pooler 
V.  Hyne,  202  Fed*  195,  120  C.  C.  A.  408,  motion  to  dismiss  appeal  for 
want  of  service  of  citation  is  without  force  in  equity  case  in  Federal 
eonrt  where  jurisdiction  is  obtained  by  allowance  of  appeal;  Gilbert 
V.  Hopkins,  198  Fed.  850,  117  C.  C.  A.  491,  defective  writ  of  error  sued 
ont  in  time  may  be  corrected  by  amendment  although  time  for  suing 
out  original  writ  has  expired,  but  in  such  case  new  party  must  be 
brought  in  by  new  citation;  Martin  v.  Burford,  176  Fed.  555,  100 
C.  C.  A.  159,  citation  in  error  served  by  mail  is  insufficient,  but  where 
court  has  acquired  jurisdiction,  new  citation  may  be  issued  and  prop- 
erly served;  Nazima  Trading  Co.  v.  Martin,  164  Fed.  839,  90  C.  C.  A. 
600,  dismissing  appeal   in  bankruptcy  where  citation  was  not  issued 


150  U.  S.  417-420         NOTES  ON  U.  S.  REPORTS.  684 

nor  assignment  of  errors  filed  until  after  term  of  Cirenit  Court  of 
Appeals  had  intervened,  and  transcript  was  not  filed  until  second  term 
had  pbssed,  and  no  showing  was  made  in  excuse  for  delay ;  Gray  v. 
Grand  Forks  Merc.  Co.,  138  Fed.  346,  70  C.  C.  A.  634,  where  no  ap- 
plication for  an  alias  citation  to  bring  in  necessary  parties  omitted 
from  an  appeal  is  made  before  expiration  of  first  term  at  which  c«se 
can  be  heard,  appeal  inoperative  as  to  such  parties;  Bloomingdale  v. 
Watson,  128  Fed.  269,  62  C.  C.  A.  600,  holding  appeal  becomes  inopera- 
tive as  to  parties  not  served  with  citation  before  end  of  next  ensuing 
term  of  court;  Pender  v.  Brown,  120  Fed.  497,  56  C.  C.  A.  646,  holding 
writ  of  error  inoperative  where  citation  not  issued  before  expiration 
of  term  next  after  entry  of  judgment;  Berliner  Gramaphone  Co.  v. 
Seaman,  108  Fed.  716,  717,  47  C.  C.  A.  630,  holding  citation,  though 
necessary  to  perfect  appeal,  may  issue  during  term  subsequent  to  entry 
of  order  appealed  from;  Paden  v.  American  Placer  Co.,  15  N.  M.  346, 
110  Pac.  606,  dismissing  appeal  granted  after  term  where  appellant, 
for  nearly  two  years,  failed  to  apply  for  citation;  First  Nat.  Bank  v. 
Jacobs,  26  Okl.  848,  111  Pac.  306,  dismissing  appeal  in  action  of  eject- 
ment where  citation  was  not  served  upon  all  necessary  parties  to  appeal 
before  end  of  next  ensuing  term;  Paulter  v.  Manuel,  25  Okl.  64,  108 
Pac.  751,  holding  cross-appeal  was  inoperative  where  citation  was  not 
issued  and  served  upon  appellee  before  end  of  next  ensuing  term; 
Parks  V.  City  of  Ada,  24  Okl.  170,  103  Pac.  608,  dismissing  appeal 
where  no  citation  was  issued  and  served  before  expiration  of  ensuing 
term;  Henry  v.  Alabama  etc.  R.  R.  Co.,  164  U.  S.  701,  41  L.  Ed.  1180, 
17  Sup.  Ct.  994,  following  rule;  Railroad  Equipment  Co.  v.  Southern 
Ry.  Co.,  92  Fed.  544,  34  C.  C.  A.  519,  citation  may  issue  any  time 
pending  such  term,  if  appeal  taken  and  docketed;  Mattingly  v.  North- 
western etc.  R.  R.  Co.,  158  U.  S.  56,  39  L.  Ed.  895,  15  Sup.  Ct.  727, 
neither  signing  nor  service  of  citation  is  jurisdictional;  Farmers'  Loan 
etc.  Co.  V.  Chicago  etc.  R.  Co.,  73  Fed.  317,  19  C.  C.  A.  477,  citation  is 
not  jurisdictional,  and  may  be  waived. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  843,  844,  846. 

Miscellaneous.     Cited  in  Peralta  v.   State  of  California,  235  U.   S. 
686,  59  L.  Ed.  425,  35  Sup.  Ct.  203,  dismissing  for  want  of  jurisdiction. 

160  U.  S.  417-420,   37  L.  Ed.  1128,   14  Sop.  Ct.   169,  SALTONBTAU:.  ▼. 
BIBTWELL. 

Findings  in  suit  for  dntles  paid,  not  showing  amount  charged  nor 
describing  imports,  cannot  support  Judgment. 

Approved  in  W.  L.  Perkins  &  Co.  v.  Von  Baumbach,  185  Fed.  267, 
107  C.  C.  A.  371,  in  action  tried  by  court  without  jury,  setting  out 
of  testimony  of  witness  with  statement  that  court  finds  it  to  be  true 
is  not  finding  of  fact  which  will  support  judgment;  United  States  ▼. 
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Sioux  City  Stock  Yards  Co.,  167  Fed.  127,  92  C.  C.  A.  578,  opinion 
of  trial  judge  setting  forth  reasons  for  decision  in  action  at  law  tried 
to  court  cannot  be  regarded  as  special  finding  within  meaning  of 
statute;  Pacific  Sheet  Metal  Works  v.  California  Canneries  Co.,  164 
Fed.  984,  91  C.  C.  A.  108,  opinion  of  trial  court  cannot  be  referred 
to  by  appellate  court  for  purpose  of  ascertaining  facts  upon  which 
judgment  was  based  nor  to  control  formal  findings;  National  Exch. 
Bank  v.  United  States,  151  Fed.  408,  80  C.  C.  A.  632,  reversing  judg- 
ment for  United  States  in  action  to  recover  from  i^erson  to  whom 
pension  check  was  paid  on  forged  indorsement,  where  notice  of  forgery 
was  not  given  to  such  person  within  reasonable  time  after  its  dis- 
covery; Luna  V.  Cerrillos  Coal  R.  Co.,  16  N.  M.  85,  113  Pac.  834,  re- 
versing judgment  for  defendant  in  action  at  law  tried  to  court  for 
failure  to  make  specific  findings  of  fact. 

Distinguished  in  Interstate  Commerce  Comm.  v.  Southern  Pac.  Co., 
123  Fed.  602,  holding  finding  of  conmierce  commission  that  practice 
followed  by  railroad  of  routing  freight  effected  a  pooling  agreement 
supported  lawfulness  of  order  against  such  practice. 

Where  findlnga  are  Insnfliclent,  record  below  cannot  aid  tkem. 
Approved  in  Stone  v.  United  States,  164  U.  S.  383,  41  L.  Ed.  478,  17 
Sup.  Ct.  71,  following  rule;  Townsend  v.  Beatrice  Cemetery  Assn..  138 
Fed.  383,  70  C.  C.  A.  521,  opinion  of  court  below  cannot  be  resorted  to 
to  ascertain  essential  facts  in  evidence;  De  La  Rama  v.  De  La  Rama, 
201  U.  S.  310,  60  L.  Ed.  768,  26  Sup.  Ct.  485,  arguendo. 

150  U.  8.  42b-424,  37  L.  Ed.  1129,  14  Sup.  Ot.  170,  SEEBEBGEB  v.  HABDY. 

In  estimating  duty  on  pearl  opera-glaases,  materials  are  valned  as  of 
time  when  put  together. 

Approved  in  United  States  v.  Johnson  &  Johnson,  154  Fed.  40,  83 
C.  C.  A.  151,  articles  of  cotton  covered  with  varnish  should  be  re- 
garded in  chief  value  of  cotton,  notwithstanding  subsequent  labor  in 
applying  varnish  may  render  it  component  of  chief  value  in  completed 
article;  Kraemer  v.  United  States,  146  Fed.  148,  in  articles  composed 
of  cotton  or  silk  and  varnish,  varnish  "single  component  material," 
not  copal  and  linseed  oil,  of  which  made;  United  States  v.  Hoening- 
haus  etc.,  137  Fed.  479,  480,  69  C.  C.  A.  626,  in  woven  fabrics,  ascer- 
tainment should  be  made  as  of  time  weaving  commences;  Hoeninghaus 
etc.  V.  United  States,  131  Fed.  570,  value  of  materials  as  received  by 
manufacturer  not  to  be  taken,  but  value  when -nothing  remains  but  to 
put  them  together;  Seeberger  v.  Schlesinger,  152  U.  S.  587,  38  L.  Ed. 
562,  14  Sup.  Ct.  732,  arguendo. 

150  U.  8.  424-432,  37  L.  Ed.  1130,  14  Snp.  Ot.  160,  MCAI.EEB  Y.  UNITED 
STATES. 

Employer  has  irrevocable  license  to  nae  invention  by  one  employed  to 
make  improvementi. 
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Approved  in  Schmidt  v.  Central  Foundry  Co.,  218  Fed.  467,  corpo- 
ration has  implied  license  to  use  invention  of  pipe  coupling  made  hy 
officer  and  manager,  where  work  of  perfecting  device  was  done  by  em- 
ployees of  corporation  and  at  its  ezx>ense;  Pape  v.  Lathrop,  18  Ind. 
App.  644,  46  N.  E.  157,  employee's  invention  is  absolute  property  of 
employer;  dissenting  opinion  in  Pressed  Steel  Car  Co.  v.  Hansen,  137 
Fed.  417,  2  L.  B.  A.  (N.  S.)  1172.  71  C.  C.  A.  207,  majority  holding 
that  mere  relation  of  employer  and  employee  does  not  give  invention 
to  employer. 

Master's  right  to  servant's  inventions.    Note,  8  L.  B.  A.  (K.  S.) 
1179. 

Rights    as    to    things    produced    by    labor   of    employee.    Note,  5 
L.  B.  A.  (N.  S.)  1184. 

License  is  presumed  ftom  use  of  employei's  tools  and  servants  In  per- 
fecting invention. 

Cited  in  Pressed  Steel  Car  Co.  v.  Hansen,  137  Fed.  414,  2  L.  B.  A. 
(N.  S.)  1172,  71  C.  C.  A.  207,  arguendo;  GiU  v.  United  States,  160 
U.  S.  432,  40  L.  Ed.  482,  16  Sup.  Ct.  325,  and  Blauvelt  v.  Interior  Con- 
duit etc.  Co.,  80  Fed.  909,  26  C.  C.  A.  243,  both  following  rule;  Fry 
V.  Rookwood  Pottery  Co.,  90  Fed.  500,  arguendo. 

Contract  by  treasury  employee,  giving  United  States  right  to  make 
and  use  invention,  construed. 

Approved  in  Gill  v.  United  States,  160  U.  S.  435,  40  L.  Ed.  488,  16 
Sup.  Ct.  326,  such  a  contract  may  be  implied. 

Contract  containing  no  uncertainty  cannot  be  defeated  by  collateral 
parol  agreement. 

Approved  in  Montgomery  v.  Aetna  life  Ins.  Co.,  97  Fed.  917,  38 
C.  C.  A.  553,  holding  parol  evidence  is  inadmissible  to  engraft  upon 
clear  written  agreement  to  give  agent  commission  on  annual  renewal 
premiums  a  warranty  of  amount  thereof;  Godkin  v.  Monahan,  83  Fed. 
119,  27  C.  C.  A.  410,  rejecting  parol  evidence  of  contemporaneous 
promise  on  subject  clearly  within  written  contract;  Ryan  v.  Cooke, 
172  111.  308,  50  N.  E.  214,  manual  delivery  of  contract  with  intention 
of  passing  title  is  legal  delivery  not  variable  by  parol. 

Supplementing  written  contract  by  proof  of  collateral  oral  agree- 
ment.   Note,  2  Ann.  Gas.  147. 

Loss  of  right  to  patent  by  public  use  of  invention  for  some  time 
before  application  for  patent.    Note,  20  E.  B.  G.  496. 

160  U.  8.  4SS-442,  87  L.  Ed.  1134,  14  Sup.  Ot.  166,  POWEUi  v.  BEUNS- 
WIOK  00. 

Supreme  Court  determines  its  own  jurisdiction  to  review  State  court 
decisions. 
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Approved  in  Home  for  Incurables  v.  New  York,  187  U.  S.  158,  47 
L.  Ed.  119,  23  Sup.  Ct.  86,  holding  certificate  of  chief  justice  of  State 
insufficient  to  confer  Federal  jurisdiction  where  record  does  not  dis- 
close Federal  questions;  Hinkel  v.  Cincinnati,  177  U.  S.  171,  44  L.  Ed. 
781,  20  Sup.  Ct.  573,  holding  certificate  of  chief  justice  of  State  Su- 
preme Court  that  Federal  question  was  decided  cannot  confer  jurisdic- 
tion; South  Carolina  v.  Virginia-Carolina  Chemical  Co.,  117  Fed.  730, 
holding  suit  by  State  to  subject  foreign  corporation  to  penalties  under 
State  statute  without  mention  of  Federal  law  is  not  removable;  New- 
port Light  Co.  V.  Newport,  151  U.  S.  537,  88  L.  Ed.  262,  14  Sup.  Ct. 
432,  Sayward  v.  Denny,  158  U.  S.  183,  39  L.  Ed.  942,  15  Sup.  Ct.  778, 
and  Dibble  v.  Bellingham  Bay  Land  Co.,  163  U.  S.  70,  41  L.  Ed.  74, 
16  Sup.  Ct.  941,  Federal  question  cannot  be  raised  by  certificate  of 
State  court. 

On  error  to  State  court  It  must  appear  that  Federal  rlgbt  claimed  was 
denied. 

Approved  in  Dewey  v.  Des  Moines,  173  U.  S.  199,  43  L.  Ed.  667,  19 
Sup.  Ct.  381,  eliminating  Federal  questions  not  presented  below. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.     Note,  63  L.  B.  A.  882. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  476,  477. 

To  enable  Supreme  Court  to  review  State  court  dedslon  Federal  question 
must  have  been  necessary. 

Approved  in  Lufkin  v.  Lufkin,  192  U.  S.  601,  48  L.  Ed.  683,  24 
Sup.  Ct.  849;  Rodley  v.  California,  183  U.  S.  694,  46  L.  Ed.  393,  22 
Sup.  Ct.  934,  and  Baltimore  etc.  Ry.  Co.  v.  Mayor  etc.,  of  Ocean  City, 
179  U.  S.  681,  46  L.  Ed.  384,  21  Sup.  Ct.  918,  all  reaffirming  rule ;  Caro 
V.  Davidson,  197  U.  S.  200,  49  L.  Ed.  724,  25  Sup.  Ct.  428,  where  judg- 
ment might  have  rested  on  grounds  not  involving  Federal  question; 
Harding  v.  Illinois,  196  U.  S.  84,  49  L.  Ed.  896,  25  Sup.  Ct.  176,  asser- 
tion on  motion  for  new  trial  that  statute  contravened  Federal  constitu- 
tion, especially  where  highest  State  court  regarded  point  waived  by 
failure  to  argue  it  or  cite  authorities,  does  not  raise  Federal  question; 
Mutual  Life  Ins.  Co.  v.  McGrew,  188  U.  S.  309,  47  L.  Ed.  486.  23  Sup. 
Ct.  379,  holding  Federal  question  must  be  disclosed  by  record;  it  can- 
not be  supplied  by  judicial  knowledge;  Mountain  View  Min.  etc.  Co.  v. 
McFadden,  180  U.  S.  535,  46  L.  Ed.  667,  21  Sup.  Ct.  489,  holding  court 
cannot  take  judicial  notice  of  Federal  laws  for  purpose  of  sustaining 
Federal  jurisdiction  where  plaintiff's  statement  does  not  disclose  same; 
Yazoo  ft  M.  V.  R.  R.  Co.  v.  Adams,  180  U.  S.'48, 49, 45  L.  Ed.  418, 419, 21 
Sup.  Ct.  258,  259,  holding  certificate  of  State  chief  justice  that  State 
statutes  were  drawn  in  question  as  repugnant  to  Federal  law  is  insuffi<^ 
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cient  to  confer  jurisdiction ;  Wallula  Pac.  Ry.  Co.  v.  Portland  &  S.  Ry. 
Co.,  154  Fed.  903,  Federal  court  has  jurisdiction  of  suit  by  railroad  to 
restrain  another  railroad  from  trespassing  on  its  right  of  way  over 
public  land  obtained  under  act  of  Congress  of  1875;  Sayward  v.  Denny, 
168  U.  S.  184,  39  L.  Ed.  942,  15  Sup.  Ct.  778,  and  Castillo  v.  McConnico, 
168  U.  S.  679,  42  L.  Ed.  624,  18  Sup.  Ct.  231,  both  reaffirming  rule; 
Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  541,  40  L.  Ed.  253.  16 
Sup.  Ct.  88,  and  Louisville  etc.  R.  R.  Co«  v.  Louisville,  166  U.  S.  714, 
41  L.  Ed.  1175,  17  Sup.  Ct.  727,  where  record  failed  to  show  presenta- 
tion of  Federal  question  in  trial  court;  Green  Bay  etc.  Canal  Co.  v. 
Patten  Paper  Co.,  172  U.  S.  68,  43  L.  Ed.  369,  19  Sup.  Ct.  101,  form 
of  presentation  is  immaterial  if  record  clearly  shows  Federal  question; 
Allen  V.  Portland,  35  Or.  457,  460,  58  Pac.  520,  521,  declining  to  enter- 
tain Federal  question  not  raised  below ;  State  v.  Schuman,  36  Or.  24,  58 
Pac.  663,  where  question  of  fish  law's  application  to  imported  trout  was 
not  raised  below. 

150  U.  8.  442-460,  37  L.  Ed.   1137,  14  8np.  Cft   144,  HIOKS  Y.  tJNITSD 
STATES. 

One  standing  by  with  imrpooe  of  encouraging,  but  finding  it  unneces- 
sary, Is  not  participant. 

Approved  in  State  v.  Bosworth,  170  Iowa,  345,  152  N.  W.  588,  re- 
versing conviction  of  destroying  street-car  for  erroneous  instruction 
authorizing  jury  to  convict  because  of  mere  presence  or  mental  approval 
without  actively  participating  in  or  encouraging  crime;  Sullivan  v. 
State,  85  Miss.  157,  37  South.  1009,  where  defendant  and  deceased 
engaged  in  fight  and  defendant's  son  came  up  and  slew  deceased,  de- 
fendant not  guilty  in  absence  of  preconceived  arrangement  with  son. 

'  Distinguished  in  People  v.  Moran,  144  Cal.  55,  77  Pac.  780,  as  to  suffi- 
ciency of  evidence  to  support  conviction. 

Judge  should  not  make  hostile  comments  as  to  credit  to  be  given  to 
accused's  testimony. 

Approved  in  Foster  v.  United  States,  188  Fed.  308,  110  C.  C.  A.  283, 
reversing  conviction  for  criminal  offense  where  judge  expressed  opinion 
as  to  guilt  of  accused  after  jury  reported  inability  to  agree;  Mullen  v. 
United  States,  106  Fed.  895,  46  C.  C.  A.  22,  holding  adverse  comment 
by  court  in  criminal  case  upon  character  of  accused  where  no  evidence 
was  presented  is  reversible  error;  Lehman  v.  District  of  Columbia,  19 
App.  D.  C.  229,  refusing  to  reverse  conviction  of  offense  of  making 
illegal  sales  of  liquor  on  Sunday  because  court  interrupts  trial  and 
receives  verdict  of  jury  in  another  case,  and  comments  severely  on 
jury's  verdict  of  acquittal;  Rupport  v.  Wolf,  4  App.  D.  C.  560,  561,  562, 
reversing  judgment  sustaining  vaidity  of  will,  where  trial  judge  used 
severe  and  harsh  language  to  witness  and  made  comments  tending  to 
discredit  testimony;  Keigans  v.  State,  52  Fla.  60,  41  South.  887,  revers- 
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ing  conviction  of  murder  for  erroneous  instruction  as  to  weight  of 
accused's  testimony;  Helms  v.  United  States,  2  Ind.  Ter.  605,  52  S.  W. 
63,  refusing  to  reverse  conviction  of  murder  for  instruction  as  to  weight 
to  be  given  to  testimony  of  defendant;  State  v.  Smith,  135  La.  431,  65 
South.  600,  reversing  conviction  of  manslaughter  for  erroneous  in- 
struction as  to  weight  of  testimony  of  accused;  State  v.  Carroll,  134 
La.  969,  64  South.  870,  reversing  conviction  of  manslaughter  for  erro- 
neous instruction  as  to  weight  of  accused's  testimony;  Territory  v. 
Garcia,  12  N.  M.  97,  75  Pac.  35,  refusing  to  reverse  conviction  for  cattle- 
stealing  for  error  in  single  instruction;  dissenting  opinion  in  Greene  v. 
United  States,  154  Fed.  418,  85  C.  C.  A.  251,  majority  holding  instruc- 
tion to  jury  given  or  refused  in  trial  court  cannot  be  brought  before 
Federal  appellate  court  for  review  by  writ  of  error  unless  record  shows 
exception  was  taken  to  giving  or  refusing  of  instruction  while  jury  were 
at  bar;  Allison  v.  United  States,  160  U.  S.  207,  40  L.  Ed.  397,  16  Sup. 
Ct.  254,  reaffirming  rule ;  Starr  v.  United  States,  153  U.  S.  626,  88  L.  Ed. 
846,  14  Sup.  Ct.  923,  where  charge  was  inconsistent  with  jury's  right 
to  independent  judgment;  Reagan  v.  United  States,  157  U.  S.  309, 
89  L.  Ed.  712,  15  Sup.  Ct.  613,  where  charge  in  question  was  sustained ; 
Smith  V.  United  States,  161  U.  S.  90,  40  L.  Ed.  628,  16  Sup.  Ct.  485, 
where  charge  virtually  withdrew  question  of  witnesses'  credibility; 
Wilson  V.  United  States,  162  U.  S.  621,  40  L.  Ed.  1095,  16  Sup.  Ct.  899, 
jury  should  give  defendant's  evidence  weight  they  think,  upon  con- 
sideration, due;  State  v.  White,  10  Wash.  619,  39  Pac.  163,  where  charge 
was  prejudicial  to  prisoner;  United  Firemen's  Ins.  Co.  v.  Thomas,  82 
Fed.  410,  47  L.  R.  A.  450,  27  C.  C.  A.  42,  arguendo. 

Disinguished  in  Halderman  v.  Territory,  7  Ariz.  129,  60  Pac.  878, 
instruction  that  in  determining  defendant's  credibility  as  witness  jury 
might  consider  his  very  great  interest  in  result  not  objectionable. 

Right  of  court  to  caution  jury  as  to  believing  testimony  of  ac- 
cused in  own  behalf.    Note,  19  L.  R.  A.  (N.  S.)  808,  812,  819. 

Entire  passage  of  charge  containing  error  should  be  cited. 
Approved  in   People  v.   Hart,   10   Utah,  206,  37  Pac.   331,   general 
exception  to  entire  charge  is  insufficient;  dissenting  opinion  in  People 
V.  Berlin,  10  Utah,  45,  36  Pac.  201,  majority  holding  general  exception 
to  entire  charge  insufficient  if  part  thereof  be  correct. 

Objection  to  charge  muat  be  speciflc. 
Approved  in  Vance  v.  Territory,  3  Okl.  Cr.  219,  105  Pac.  312,  refusing 
to  reverse  conviction  where  instruction  requested  by  defendant's  coun- 
sel should  have  been  given,  but  instruction  given  meant  same  thing  and 
facts  of  defendant's  guilt  are  clear  and  convincing;  Helms  v.  United 
States,  2  Ind.  Ter.  595,  52  S.  W.  63,  arguendo;  dissenting  opinion  in 
Allen  V.  United  States,  150  U.  S.  564,  37  L.  Ed.  1184,  14  Sup.  Ct.  201, 
XVI— 44 
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reaffirming  rale ;  dissenting  opinion  in  People  ▼.  Berlin,  10  Utah,  45,  36 
Pac.  201,  majority  holding  general  exception  to  entire  charge  insuffi- 
cient if  part  thereof  be  correct. 

Miscellaneous.  Cited  in  National  Cash  Register  Co.  ▼.  Leland,  94 
Fed.  507,  37  C.  C.  A.  372,  sustaining  form  of  exceptions  satisfactory  to 
court  below. 

150  U.  8.  460-467,  87  L.  Ed.  1144,  14  Snp.  Ot  161,  OOLUMBIA  MILL  00. 
Y.  ALOOBN. 

Trademark  must  Identify  origin  or  ownership  of  article  and  distingniab 
it  tiom  like  articles. 

Approved  in  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co.,  100  JIc 
71,  62  Atl.  603,  reaffirming  rule;  Reymer  ft  Bros.  v.  Huyler's,190  Fed. 85, 
word  '''Metropolitan"  used  by  manufacturer  on  boxes  of  chocolates  is 
valid  trademark  infringed  by  another  using  it  in  connection  with  other 
words  on  chocolate  cakes  sold  at  candy  stores  in  same  vicinity;  United 
States  Tobacco  Co.  v.  McGreenery,  144  Fed.  533,  denying  exclusive  right 
to  "Union"  as  designating  tobacco;  Galena  Signal  Oil  Co.  v.  W.  P. 
Fuller  &  Co.,  142  Fed.  1007,  denying  exclusive  right  to  star  as  trade- 
mark for  lubricating  oil;  Capewell  Horse  Nail  Co.  v.  Putnam  Nail  Co., 
140  Fed.  672,  denying  exclusive  right  to  check  pattern  on  heads  of 
horseshoe  nails,  where  no  public  attention  was  called  to  it  as  trade- 
mark ;  Dennison  Mfg.  Co.  v.  Scharf  Tag  etc.  Co.,  136  Fed.  628,  631,  632, 
68  C.  C.  A.  263,  series  of  numbers  used  by  maker  of  labels,  primarily 
to  distinguish  different  kinds  of  labels,  not  good  trademarks;  Church  ft 
D wight  Co.  V.  Russ,  99  Fed.  278,  holding  trademark  used  by  owner  on 
packages  of  soda  and  saleratus  is  infringed  by  use  of  same  trademark 
on  baking-powder;  Regis  v.  Jaynes,  185  Mass.  460,  70  N.  E.  481, 
"Rex,"  derived  from  complainant's  name  "Regis,"  as  applied  to 
dyspepsia  cure,  valid  trademark;  Watkins  Medical  Co.  v.  Sands,  83 
Minn.  330,  86  N.  W.  342,  holding  words  "Vegetable  Anodyne  Liniment*' 
cannot  be  utilized  as  trademark ;  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co., 
94  Fed.  668,  reaffirming  rule;  Beadleston  v.  Cooke  Brewing  Co.,  74  Fed. 
231,  20  C.  C.  A.  405,  "Imperial,"  applied  to  beer,  indicates  grade,  not 
origin ;  Raymond  v.  Royal  Baking  Powder  Co.,  85  Fed.  236,  29  C.  C.  A. 
245,  use  does  not  confer  right  in  trademark  which  misrepresents  facts; 
Coffman  v.  Castner,  87  Fed.  461,  31  C.  C.  A.  55,  denying  exclusive  right 
to  "Pocahontas  coal.^' 

Distinguished  in  Hygeia  etc.  Water  Co.  v.  Consolidated  Ice  Co.,  144 
Fed.  141,  upholding  as  trademark  "Hygeia,"  as  applied  to  a  distilled 
water;  Thomas  G.  Plant  Co.  v.  May  Co.,  105  Fed.  377,  44  C.  C.  A.  534, 
(affirming  100  Fed.  74),  enjoining  defendant  from  using  plaintiff's  trade- 
mark "Queen"  on  shoes  or  upon  labels  affixed  thereto,  or  in  any  way 
inducing  belief  that  its  shoes  were  made  by  plaintiff. 
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Trademark  placed  upon  article  for  any  purpoee  other  than  to  indicate 
origin  or  ownenOilp  la  Yold. 

Approved  in  Planten  v.  Gedney,  221  Fed.  283,  285,  use  of  letters 
"C.  ft  C,"  referring  to  drugs  of  which  capsules  in  drug  trade  were 
composed,  was  not  infringed  by  use  of  words  '' Gedney 's  C.  &  C.  (Black) 
Capsules";  Hngbes  v.  Alfred  H.  Smith  Co.,  205  Fed.  311,  holding 
trademaric  ''Ideal''  adopted  by  agent  having  exclusive  right  to  sell  in 
America  particular  grade  of  hair-brush  manufactured  in  England  is 
valid,  and  granting  injunction  to  restrain  infringement;  Spiegel  v. 
Zuckerman,  175  Fed.  983,  984^  manufacturers  of  shirtwaists  have  no 
etclusive  right  to  use  of  word  ''Princess"  as  trademark,  where  at  time 
their  predecessors  began  its  use  other  manufacturers  used  name  as 
trademark;  Capewell  Horse  Nail  Co.  v.  Mooney,  167  Fed.  582,  holding 
check  figure  formed  of  intersecting  lines  impressed  on  beveled  face 
beneath  heads  of  horseshoe  nails  is  valid  trademark  and  infringed; 
Devlin  v.  McLeod,  135  Fed.  165,  words  "Toothache  Gum"  not  subject 
to  appropriation  as  technical  trademark ;  Wilson  v.  Hecht,  44  App.  D.  C. 
37,  dismissing  opposition  to  application  for  registration  of  word  "Kew- 
pie"  as  trademark  for  children's  suits  by  person  who  copyrighted  figure 
and  who  has  procured  design  patent  for  figure  and  has  licensed  others 
to  use  name;  Tim  ft  Co.  v.  Cluett,  Peabody  &  Co.,  42  App.  D.  C.  214, 
allowing  registration  of  word  "Troy"  as  trademark  for  men's  shirts  and 
collars  where  opposer  merely  alleges  that  large  percentage  of  shirts 
and  collars  are  made  in  Troy,  New  York,  and  that  it  has  sold  shirts 
and  collars  as  Troy  products;  Crescent  Oil  Co.  v.  W.  C.  Robinson  & 
Son  Co.,  34  App.  D.  C.  442,  in  trademark  interference  proceeding  in- 
volving priority  in  use  of  "Autoline"  or  "Autolcne"  as  trademark  for 
lubricating  oils,  evidence  showing  sales  prior  to  use  of  word,  but  not 
showing  name  was  affixed  to  packages,  is  insufficient  to  show  prior  use; 
Battle  Creek  Sanitarium  Co.  v.  Fuller,  30  App.  D.  C.  416,  holding  allega- 
tion in  an  opposition  to  registration  of  words  as  trademark  that  opposer 
uses  the  words  or  words  of  similar  import  in  its  advertising  matter,  and 
has  so  used  them  for  twenty-eight  years,  is  insufficient;  People  v.  Dan- 
tuma,  252  111.  565,  Ann.  Gas.  1912D,  370,  39  L.  B.  A.  (N.  S.)  1190,  96 
N.  E.  1088,  union  label,  though  not  trademark,  may  be  protected  and  its 
use  by  another  prohibited,  but  variance  between  information  alleging 
infringement  of  label  of  Allied  Printing  Trades  Council  and  evidence 
of  infringement  of  label  of  International  Typographical  Union  was 
fatal;  Perlberg  v.  Smith,  70  N.  J.  Eq.  644,  62  Atl.  445,  owner  of  shoe 
store  marking  all  shoes  he  sells  "Eagle  Shoes,"  although  of  different 
brands,  is  not  entitled  to  protection  in  use  of  name ;  Deering  Harvester 
Co.  V.  Whitman  etc.  Mfg.  Co.,  91  Fed.  378,  33  C.  C.  A.  558  (affirming 
86  Fed.  765),  denying  trademark  in  letters  and  figures  on  various  parts 
of  machines;  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co.,  94  Fed.  656,  658, 
where  numbers  indicated  size  and  letters  quality ;  Baltz  Brewing  Co.  v. 
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Kaiserbrauerei,  74  Fed.  224,  20  C.  C.  A.  402,  ''Kaiser,"  applied  to  beer, 
does  not  indicate  quality. 

Approved  in  following  eases  denying  exclusive  right  to  words  used: 
California  Fig-Syrup  Co.  v.  Stearns,  67  Fed.  1012,  **Fig  Syrup,"  being 
descriptive;  Lamont  v.  Leedy,  88  Fed.  73,  "ciyatallized  egg^';  Con- 
tinental Ins.  Co.  v.  Continental  Fire  Assn.,  96  Fed.  848,  ** Continental' ' ; 
Coffman  v.  Castner,  87  Fed.  461,  31  C.  C.  A.  65,  ** Pocahontas  coal." 

Distinguished  in  Raymond  v.  Royal  Baking  Pewder  Co.,  85  Fed.  236, 
29  C.  C.  A.  245,  where  *VRoyal"  was  applied  to  all  goods  of  same 
manufacturer. 

Infringement  of  trademark.     Note,  20  E.  B.  G.  22,  223. 

Priority  of  appropriation  determinea  exclusive  rights. 

Approved  in  Metcalf  v.  Hanover  Star  Milling  Co.,  204  Fed.  214,  216, 
122  C.  C.  A.  483,  holding  complainant  was  not  first  appropriator  of  name 
and  mark,  in  suit  for  infringement  of  complainant's  **Tea  Rose"  trade- 
mark on  flour  and  for  unlawful  competition;  Dietz  v.  Horton  Mfg.  Co., 
170  Fed.  867,  868,  96  C.  C.  A.  41,  neither  complainant  nor  defendant 
was  entitled  to  exclrsive  use  of  word  "Globe"  as  trademark  for  washing- 
machines,  where  another  manufacturer  selling  machines  throughout 
country  had  used  name  before  its  adoption  by  either;  Walter  Baker  & 
Co.  V.  Delapenha,  160  Fed.  749,  trademark  of  word  **Auto"  and 
picture  of  motor  car  on  package  of  chocolate  is  infringed  by  use  of  word 
and  picture  of  auton\obile  on  packages  of  imported  chocolate ;  Welsbach 
Light  Co.  V.  Adam,  107  Fed.  465,  holding  owner  of  registered  trademark 
"Yusea"  for  gas  mai^tles  entitled  to  preliminary  injunction  against 
previously  conceived  name  U.  C.  A.  subsequently  registered;  Hoyt  v. 
J.  T.  Lovett  Co.,  71  Fed.  174,  31  L.  B.  A.  46,  17  C.  C.  A.  652,  reafiBrming 
rule ;  Coffman  v.  Castner,  87  Fed.  461,  31  C.  C.  A.  55,  denying  exclusive 
right  to  use  of  "Pocahontas  coal";  Grand  Lodge  v.  Graham,  96  Iowa, 
611,  31  L.  B.  A.  139,  65  N,  W.  841,  seceding  body  cannot,  by  incorpora- 
tion, acquire  exclusive  right  to  name  of  original  benevolent  association; 
Dover  Stamping  Co.  v.  Fellows,  163  Mass.  194, 197,  47  Am.  St.  Rep.  460, 
454,  28  L.  B.  A.  449,  450,  40  N.  E.  106,  patentee  does  not  acquire  ex- 
clusive right  to  word  applied  to  patent. 

Distinguished  in  Tetlow  v.  Tappan,  85  Fed.  775,  mere  technical 
priority  does  not  govern. 

Trademark  cannot  consist  of  words  in  common  use,  as  designating 
locality,  section  or  region. 

Approved  in  Hanover  Star  Mill  Co.  v.  Metcalf,  240  U.  S.  415,  60  L.  Ed. 
719,  36  Sup.  Ct.  361,  where  later  adopter  of  trademark  "Tea  Rose" 
for  flour  built  up  trade  in  territory  unoccupied  for  forty  years,  and 
without  notice  of  use  of  trademark  by  earlier  adopter,  latter  is  estopped 
to  assert  infringement  in  that  territory ;  Howe  Scale  Co  v.  Wyckoff,  198 
U.  S.  137,  49  L.  Ed.  985,  25  Sup.  Ct.  609,  manufacturer  of  t>T)ewriter 
called  '* Remington"  and  "Remin^on  Standard"  cannot  enjoin  persons 
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named  ''Remington"  and  ''Sholes"  from  calling  their  typewriter 
'^Remington-Sholes";  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch  Case  Co., 
179  U.  S.  673,  45  L.  Ed.  879,  21  Sup.  Ct.  273,  holding  geographical  name 
*' Elgin'*  cannot  be  lawful  trademark;  Apollo  Bros.  v.  Perkins,  207  Fed. 
533,  125  C.  C.  A.  192,  geographical  name  ** Nubia"  is  not  valid  trade- 
mark for  cigarettes,  and  unfair  competition  was  not  established  where 
two  brands  were  not  offered  in  same  market  and  packages  were  dis- 
similar; Wolf  Bros.  &  Co.  V.  Hamilton-Brown  Shoe  Co.,  192  Fed.  931, 
sale  of  shoes  known  as  '' American  Lady"  was  not  unfair  competition 
as  against  brand  known  as  ''American  Girl,"  where  manufacturer's 
name  was  plainly  marked  on  carton;  Wolf  Bros.  &  Co.  v.  Hamilton- 
BroWn  Shoe  Co.,  165  Fed.  414,  91  C.  C.  A.  363,  "American  Girl"  is  not 
valid  trademark  for  women's  shoes,  but  complainant  is  entitled  to  in- 
junction to  restrain  unfair  competition  by  defendant's  use  of  name 
"American  Lady"  for  shoes;  Sternberg  Mfg.  Co.  v.  Miller  etc.  Mfg. 
Co.,  161  Fed.  320,  88  C.  C.  A.  398,  where  complainant  manufactured  and 
sold  cigar-mold  under  patent  and  adopted  name  "Vertical  Top,"  ex- 
clusive use  of  such  name  could  not  be  perpetuated  by  registering  it  as 
trademark  on  expiration  of  patent ;  American  Wine  Co.  v.  Kohlman,  158 
Fed.  831,  "American  Wine  Company"  cannot  be  appropriated  as  trade- 
mark, and  its  use  as  name  by  second  corporation  is  not  infringement; 
American  Brewing  Co.  v.  Bienville  Brewery,  153  Fed.  617,  618,  holding 
word  "Bohemian"  placed  on  bottles  of  beer  cannot  be  monopolized 
as  trademark  and  denying  injunction  to  restrain  unfair  competition; 
Germer  Stove  Co.  v.  Art  Stove  Co.,  150  Fed.  146,  80  C.  C.  A.  9.  words 
'* Century  Fire  Pot,"  descriptive  of  construction  and  not  trade  name 
indicating  origin ;  Allen  B.  Wrisley  Co.  v.  Iowa  Soap  Co.,  122  Fed.  797, 
59  C.  C.  A  54,  holding  "Old  Country"  cannot  be  used  as  technical 
trademark  for  soap;  Computing  Scale  Co.  v.  Standard  etc.  Scale  Co., 
118  Fed.  967,  55  C.  C.  A.  459,  holding  term  "computing"  cannot  be 
appropriated  as  trademark  for  scales ;  Brennan  v.  Emery  etc.  Dry  Goods 
Co.,  108  Fed.  627,  47  C.  C.  A.  532,  holding  words  "Steel-shod  "applied 
to  boots  and  shoes  cannot  be  exclusively  appropriated  as  trademark; 
Weyman  v.  Soderberg,  108  Fed.  67,  holding  no  right  to  trademark  can 
be  acquired  in  name  "Copenhagen";  Continental  Ins.  Co.  v.  Con- 
tinental Fire  Assn.,  101  Fed.  257,  41  C.  C.  A.  326,  holding  exclusive 
use  of  term  "Continental"  cannot  be  protected  by  injunction;  Italian 
Swiss  Colony  v.  Italian  Vineyard  Co.,  158  Cal.  257,  32  L.  R.  A.  (N.  S.) 
439,  110  Pac.  915,  use  of  Italian  word  "Tipo,"  meaning  type,  by 
manufacturer  of  wines  as  part  of  phrase  "Tipo  Chianti"  is  merely 
descriptive  and  cannot  be  adopted  as  trademark;  In  re  United  States 
Tire  Co.,  44  App.  D.  C.  470,  word  "chain"  is  not  registerable  as  trade- 
mark for  rubber  tires  having  simulation  of  chain  molded  on  their 
treads,  and  known  as  "chain"  or  "chain  tread  tires";  In  re  Anti-Cori- 
zine  Chemical  Co.,  34  App.  D.  C.  192.  word  "Getwcll"  as  applied  to 
medicines  is  not  registerable  as  trademark;  McIIhenny  v.  New  Iberia 
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Extract  of  Tabasco  Pepper  Co.,  34  App.  D.  C.  432,  ''Tabasco"  is 
geographical  name  and  not  registerable  as  trademark  for  pepper  sauce; 
In  re  Central  Consumers  Co.,  32  App.  D.  C.  524,  afiBirming  refusal  to 
register  word  **Nextobeer"  as  trademark  for  malt  beverage;  United 
States  Playing  Card  Co.  v.  C.  M.  Clark  Pub.  Co.,  30  App.  D.  C.  211, 
denying  right  to  word  ''Stage"  as  trademark  for  playing-cards;  In  re 
Hopkins,  29  App  D.  C.  119,  affirming  rejection  of  application  for  trade- 
mark in  words  "Oriental  Cream"  for  cosmetical  lotion;  United  States 
V.  Duell,  17  App.  D.  C.  476,  480,  denying  mandamus  to  compel  commis- 
sioner of  patents  to  register  words  "Ever-Ready"  as  trademark  for 
coffee-mills;  New  Iberia  Extract  of  Tabasco  Pepper  Co.  v.  E.  Mc- 
Ilhenny's  Son,  132  La.  155,  61  South.  134,  concellation  of  trademark 
"Tabasco"  for  pepper  sauce  concludes  them  from  asserting  legal  right 
to  exclusive  use  of  name,  in  action  for  libel  for  issuing  circular  threaten- 
ing to  prosecute  dealers  using  such  name  for  pepper  sauces;  C.  A. 
Briggs  Co.  V.  National  Wafer  Co.,  215  Mass.  103,  107,  Ann.  Gas.  19140, 
926,  102  N.  E.  88,  90,  enjoining  use  of  words  "Boston  Wafers"  on  labels 
and  packages  on  ground  of  unfair  competition,  although  words  are  not 
valid  trademark ;  Barrett  Chem.  Co.  v.  Stem,  176  N.  Y.  30,  68  N.  E.  66, 
holding  term  "Roachsault"  is  not  proper  term  for  exclusive  trademark; 
Rocky  Mountain  Bell  Tel.  Co.  v.  Utah  Independent  Tel.  Co.,  31  Utah, 
386,  8  L.  B.  A.  (N.  S.)  1153,  88  Pac.  29,  No.'  888,  used  by  telephone  com- 
pany as  call  for  its  trouble  department,  is  not  trademark  so  as  to  de- 
prive another  company  from  using  same  number  as  call  for  its  trouble 
department;  Morgan  Envelope  Co.  v.  Walton,  86  Fed.  607  (reversing 
82  Fed.  470),  following  rule.  Approved  in  the  following  cases,  deny- 
ing exclusive  right  to  words  indicated  thereunder:  Hoyt  v.  J.  T.  Lovett 
Co.,  71  Fed.  177,  31  L.  R.  A.  47,  17  C.  C.  A.  652,  "Green  Mountain 
Grapes";  Coffman  v.  Castner,  87  Fed  461,  31  C.  C.  A.  55,  "Pocahontas," 
applied  to  coal;  Illinois  Watch  Case  Co.  v.  Elgin  Nat.  Watch  Co., 
94  Fed.  669,  35  C.  C.  A.  237,  "Elgin,"  applied  to  watches;  La  Re- 
publiqne  Francaise  v.  Schultz,  94  Fed.  500,  "Vichy,"  applied  to  water. 
Approved  also  in  Baltz  Brewinsj  Co.  v.  Kaiserbrauerei,  74  Fed.  224, 
20  C.  C.  A.  402,  "Kaiser"  beer  does  not  indicate  locality;  Levy  v. 
Waitt,  61  Fed.  1008,  25  L.  R.  A  191,  10  C.  C.  A.  227,  Colgate  v.  Adams, 
88  Fed.  900,  and  Dover  Stamping  Co.  v.  Fellows,  163  Mass.  194,  47 
Am.  St.  Rep.  450,  28  L.  R.  A.  449,  40  N.  E.  106,  arguendo. 

Distinguished  in  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240 
U.  S.  257,  60  L.  Ed.  683,  36  Sup.  Ct.  271,  holding  "American  Girl 
is  valid  trademark  for  shoes,  and  person  using  label  "American  Lady 
for  shoes  is  infringer;  Baglin  v.  Cusenier  Co.,  221  U.  S.  591,  55  L.  Ed. 
869,  31  Sup.  Ct.  669,  word  "Chartreuse"  as  used  by  Carthusian 
monks  in  connection  with  liqueur  manufactured  by  them  at  Grand 
Chartreuse,  France,  before  their  removal  to  Spain,  was  validly  regis- 
tered trademark  in  this  country;  Bnzby  v.  Davis,  150  Fed.  278,  80 
C.  C.  A.  163,  use  of  geographical  terms  to  palm  oil  goods  of  one  manu- 
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faetnTer-as  those  of  another  may  constitute  unfair  competition  and  be 
properly  enjoined;  Shaver  v.  Heller  &  Merz  Co.,  108  Fed.  826,  832, 
65  L.  B.  A.  878,  48  C.  C.  A.  48,  holding  use  of  term  ''American"  in 
connection  with  ball  or  wash  blue  by  other  than  manufacturer  entitled, 
will  be  enjoined;  Pillsbury  v.  Pillsbury- Washburn  Flour  Mills  Co.,  64 
Fed.  850,  12  C.  C.  A.  432,  where  imitation  was  evidently  devised  to 
deceive  public;  Pillsbury- Washburn  Flour  Mills  Co.  v.  Eagle,  86  Fed. 
623,  624,  628,  41  L..B.  A.  170,  171,  173,  nonresidents  cannot  use  geo- 
graphical name  to  deceive;  Atwater  v.  Castner,  88  Fed.  643,  32  C.  C.  A. 
77y  where  locality  acquires  name  from  goods. 

Use  of  geographical  name  as  unfair  competition.    Note,  10  Ann. 
Gas.  71,  73. 

Right  to  protection  in  use  of  geographical  name.    Note,  26  L.  B.  A. 

(N.  S.)  82. 
What  words  or  phrases  may  constitute  a  valid  trademark.    Note, 

85  Am.  St.  Bap.  91,  108,  113. 

Similarity  of  brands  must  be  Bath  as  to  deceive  ordinary  obserrers,  to 
constitute  infringement. 

Approved  in  Howe  Scale  Co.  v.  Wyckoff,  198  U.  S.  140,  49  L.  Ed. 
986,  25  Sup.  Ct.  609,  and  Hanover  Star  Milling  Co.  v.  Allen  etc.  Co., 
208  Fed.  523,  125  C.  C.  A.  515,  denying  injunction  to  restrain  use  of 
name  "Tea  Rose*'  for  flour  in  another  section  of  country  where  de- 
fendant had  built  up  extensive  trade;  Lawrence  v.  P.  £.  Sharpless  Co., 
203  Fed.  767,  enjoining  use  of  label  with  figure  of  cow  on  Neufchatel 
cheese  on  ground  of  unfair  competition ;  American  Tobacco  Co.  v.  Globe 
Tobacco  Co.,  193  Fed.  1018,  name  ''Union  Leader"  as  trademark  for 
tobacco  packages  is  not  infringed  by  name  "Union  World,'*  where 
ordinary  attention  of  purchaser  would  enable  him  to  distinguish  be- 
tween goods;  Walter  Baker  &  Co.  v.  Gray,  192  Fed.  926,  928,  52 
L.  B.  A.  (N.  S.)  899,  113  C.  C.  A.  117,  grocer  is  not  guilty  of  unfair 
competition  in  delivering  to  customer  William  H.  Baker's  chocolate 
in  response  to  order  for  Baker's  chocolate,  though  for  many  years  latter 
name  exclusively  signified  product  of  Walter  Baker  &  Co.,  pioneer 
manufacturer,  where  labels  were  dissimilar. 

150  U.  8.  468-475,  37  L.  Ed.  1148,  14  Sup.  Ot.  156,  OONNEOTIOUT  MUT. 
LIFE  INS.  CO.  Y.  AEENS. 

It  is  not  "suicide,"  within  policy,  where  insured  Is  unable  to  under- 
itand  moral  nature  of  act. 

Approved  in  Bunker  v.  United  Order  of  Foresters,  97  Minn.  363, 
107  N.  W.  393,  reaffirming  rule;  Travelers'  Ins.  Co.  v.  Ayers,  217  111. 
393,  2  L.  R,  A.  (N.  S.)  168,  75  N.  E.  507,  provision  in  accident  policy 
excepting  death  by  any  gas  or  vapor  held  not  to  include  death  from 
gas  unconsciously  inhaled  while  asleep;  Ritter  v.  Mutual  Life  Ins.  Co., 
70  Fed.  959,  42  L.  B.  A.  687,  17  C.  C.  A.  537,  following  rule;  Metro- 


150  U.  S.  476-483         NOTES  ON  U.  S.  REPORTS.  896 

politan  Ace.  Assn.  v.  Froliand,  161  111.  37,  52  Am.  St.  Bep.  860,  43 
N.  E.  768,  accidental  poisoning  is  not  exempted  as  "poison  in  any  way 
taken'';  dissenting  opinion  in  McGlother  v.  Provident  Mut.  Ace.  Co., 
89  Fed.  691,  32  C.  C.  A.  318,  **  death  resulting  from  poison,"  though 
accidental,  is  within  exception  of  accident  policy. 

Distinguished  in  Spruill  v.  Northwestern  Mut.  Life  Ins.  Co.,  120  N.  C. 
146,  27  S.  E.  41,  where  policy  provides  against  insane  suicide. 

Effect  of  insanity  on  suicide  condition  in  policy.  Note,  35  L.  B.  A. 
261,  264. 

Self-destruction  as  defense  to  life  insurance.  Note,  84  Am.  St. 
Bep.  546. 

Presumption  is  tliat  sane  man  would  not  commit  suicide. 

Approved  in  Mutual  Life  Ins.  Co.  v,  Durden,  9  Ga.  App.  801,  72 
S.  E.  297,  holding  insurance  company  by  its  contract  may  waive  statu- 
tory release  frofti  obligation  where  death  is  by  suicide,  and  burden  of 
proof  of  suicide  is  upon  insurer;  Connecticut  Mut.  Life  Ins.  Co.  v.  Me- 
Whirter,  73  Fed.  450,  19  C.  C.  A.  519,  and  Spruill  v.  Northwestern 
Mut.  Life  Ins.  Co.,  120  N.  C.  149,  27  S.  E.  42,  death  by  suicide  is  not 
presumed. 

Distinguished  in  Clarke  v.  Equitable  Life  Assur.  Soc,  118  Fed.  377, 
55  C.  C.  A.  200,  holding  there  can  be  no  recovery  under  policy  exclud- 
ing risk  of  ** self-destruction  sane  or  insane''  where  insured  took  own 
life  intentionally;  Seitzinger  v.  Modem  Woodmen,  204  III.  63,  68  N.  E. 
480,  holding  suicide  of  insured  while  insane  cannot  warrant  recovery 
on  beneficial  certificate  conditioned  to  be  void  if  insured  died  by  own 
hand  sane  or  insane. 

Suicide  as  evidence  of  insanity.    Note,  Ann.  Gas.  1912A,  44,  45.    . 

Presumption,  burden  of  proof  and  weight  and  sufficiency  of  evi- 
dence of  suicide  reljed  on  as  defense  to  action  on  life  insurance 
policy  or  benefit  certificate.    Note,  17  Ann.  Gas.  83. 

Presumption  and  burden  of  proof  as  to  sanity.  Note,  36  L.  B.  A. 
741. 

Legal  meaning  of  ''any.''    Note,  Ann.  Gas.  1916E,  40. 

Rules  for  construing  insurance  policies.     Note,  14  £.  B.  G.  23. 

150  U.   S.  476^83,  37  L.   Ed.  1150,   14  Sup.   Ct.   163,  LEES  Y.  UNITED 
STATES. 

District  Court  has  Jurisdiction  where  statute  imposes  penalty  and  for- 
feiture, unless  otherwise  provided. 

Approved  in  J,  C.  Hubinger  Bros.  Co.  v,  Eddy,  74  Fed.  552,  follow- 
ing rule;  Helwig  v.  United  States,  188  U.  S.  610,  47  L.  Ed.  616,  23 
Sup.  Ct.  429,  holding  District  Courts  have  exclusive  jurisdiction  of 
suit  for  penalty  recoverable  from  importer  under  Customs  Adminis- 
trative Act  of  1890  for  undervaluation  of  entry;    Rosenberg  v.  Union 
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Iron  Works,  109  Fed.  845,  holding  under  Rev.  Stats.,  §  563,  District 
Court  has  jurisdiction  of  suit  for  penalty  under  23  Stat.  332,  for 
importing  foreign  laborer  under  contract;  Falk  v.  Curtis  Pub.  Co.,  100 
Fed.  78,  holding  Circuit  Court  has  jurisdiction  under  Rev.  Stats.,  §  629, 
of  suit  to  recover  penalty  for  infringing  copyright  engravings. 

Act  punishing  importation  of  alien  contract  labor  is  constitutional. 

Approved  in  United  States  v.  Nrew  York  Cent.  &  H.  R.  R.  Co.,  232 
Fed.  182,  holding  corporation  was  liable  to  penalty  imposed  for  solicit- 
ing immigration  of  contract  laborers,  though  laborers  were  denied  ad- 
mission by  immigration  authorities;  £x  parte  Gouyet,  175  Fed.  232, 
that  part  of  Alien  Immigration  Act  prohibiting  keeping,  harboring  or 
maintaining  of  female  alien  for  improper  purposes  within  three  years 
after  she  enters  United  States  is  unconstitutional;  dissenting  opinion 
in  Keller  v.  United  States,  213  U.  S.  150,  16  Ann.  Gas.  1066,  53  L.  Ed. 
742,  29  Sup.  Ct.  470,  majority  holding  that  portion  of  act  of  1907 
making  it  felony  to  harbor  alien  prostitute  invalid  as  to  one  harbor- 
ing such  person  without  knowledge  of  her  alienage. 

Distinguished  in  Keller  v.  United  States,  213  U.  S.  144,  16  Ann.  Caa. 
1066,  53  L.  Ed.  739,  29  Sup.  Ct.  470,  that  portion  of  act  of  1907  mak- 
ing it  felony  to  harbor  alien  prostitute  is  invalid  as  to  one  harboring 
such  person  without  knowledge  of  her  alienage. 

Civil  suit  for  penalty,  under  labor  law,  is  criminal  in  nature,  and  de- 
fendant need  not  testify. 

Approved  in  United  States  v.  Stevenson,  215  U.  S.  198,  54  L.  Ed. 
157,  30  Sup.  Ct.  35,  government  may  enforce  penalty  for  assisting  immi- 
gration of  contract  laborers  by  indictment;  Hepner  v.  United  States, 
213  U.  S.  Ill,  112,  16  Ann.  Cas.  960,  27  L.  R.  A.  (N.  S.)  739,  53 
L.  Ed.  723,  724,  29  Sup.  Ct.  474,  suit  to  recover  penalty  prescribed  by 
Alien  Immigration  Act  of  1903  is  civil  suit,  and  trial  judge  may  direct 
verdict  for  government;  United  States  v.  Regan,  203  Fed.  434,  121 
C.  C.  A.  543,  action  to  recover  penalty  for  violation  of  act  making  it 
misdemeanor  to  assist  in  importation  of  contract  laborer  is  civil,  but 
government  is  bound  to  satisfy  jury  of  defendant's  guilt  beyond  rea- 
sonable doubt;  Regan  v.  United  States,  183  Fed.  297,  31  L.  R.  A.  (N.  S.) 
1073,  105  C.  C.  A.  505,  in  action  for  violation  of  act  of  1907  making 
it  misdemeanor  to  assist  importation  of  contract  laborer  and  pre- 
scribing penalty  which  may  be  sued  for  as  debt,  government  has  bur- 
den of  proving  violation  beyond  reasonable  doubt;  Atchison  etc.  Ry. 
Co.  V.  United  States,  172  Fed.  196,  27  L.  R.  A.  (N.  S.)  756,  96  C.  C.  A. 
646,  suit  by  government  against  raUroad  to  recover  penalty  for  vio- 
lation, of  Safety  Appliance  Act,  while  civil  in  form,  is  in  effect  criminal, 
and  court  is  yrithout  power  to  direct  verdict  against  defendant;  New 
York  Cent.  etc.  R.  Co.  v.  United  States,  165  Fed.  838,  91  C.  C.  A.  519, 
action  to  recover  penalty  for  violation  of  ** twenty-eight  hour  law" 
relating  to  interstate  shipments  of  livestock,  gov^ernment  is  only  re- 
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quired  to  support  case  by  preponderance  of  evidence;  Hammond  Lum- 
ber Co.  V.  Sailors*  Union,  167  Fed.  824,  in  proeeedii^  to  punisb  for 
contempt  for  violation  of  injunction,  accused  was  entitled,  under  Fed- 
eral statute,  to  exclusion  of  testimony  given  by  bim  in  another  court 
in  obedience  to  subpoena;  United  States  v.  Tom  Wab,  160  Fed.  211, 
proceeding  for  deportation  of  Chinese  person  not  of  exempt  class  is 
civil,  and  defendant  may  not  refuse^ to  testify;  United  States  v.  Louis- 
ville etc.  R.  Co.,  157  Fed.  982,  in  action,  civil  in  form,  to  recover 
penalty  for  violation  of  ''twenty-eight  hour  law"  requiring  inter- 
state carrier^  to  unload  livestock  for  feed,  water,  and  rest,  defendant 
is  presumed  innocent  until  offense  is  proved  beyond  reasonable  doubt; 
American  Cent.  Ins.  Co.  v.  Pepper,  9  Ala.  App.  196,  62  South.  398, 
in  action  on  fire  insurance  policy  where  insured  also  sought  to  re- 
cover penalty  on  ground  that  insurer  was  member  of  underwriters' 
association  of  insurers  to  fix  rates,  defendant  was  privileged  to  refuse 
to  answer  interrogatories  as  to  its  connection  with  such  association; 
Stout  V.  State  ex  rel.  Caldwell,  36  Okl.  749,  Ann.  Gas.  1916E,  858,  45 
L.  R.  A.  (N.  S.)  884,  130  Pac.  555,  proceeding  to  recover  penalty  for 
allowing  premises  to  be  used  for  violating  prohibition  law  is  governed 
by  rules  applicable  to  civil  actions,  and  is  not  invalid  as  in  conflict 
with  provision  of  Constitution  guaranteering  that  person  shall  not  be 
put  in  jeopardy  twice  for  same  offense;  Thurston  v.  Clark,  107  Cal. 
290,  40  Pac.  437,  proceeding  to  remove  defendant  from  office  for  wrong- 
doing. 

Distinguished  in  United  States  v.  Regan,  232  U.  S.  50,  58  L.  Ed. 
.499,  34  Sup.  Ct.  213,  in  action  under  Alien  Immigration  Act  of  1907 
prescribing  penalty,  reasonable  preponderance  of  proof  is  sufficient  to 
establish  violation  of  act;  United  States  v.  Baltimore  etc.  R.  Co.,  159 
Fed.  38,  39,  86  C.  C.  A.  223,  action  to  recover  penalties  for  violation 
of  "twenty-eight  hour  law"  requiring  interstate  carriers  to  unload 
livestock  for  feed,  water  and  rest,  is  civil,  and  government  is  entitled 
to  have  judgment  reviewed  by  writ  of  error;  Tucker  v.  United  States, 

151  U.  S.  169,  88  L.  Ed.  114,  14  Sup.  Ct.  301,  affidavit  supporting  mo- 
tion to  have  witnesses  summoned  and  paid  by  United  States  is  not 
protected ;  United  States  v.  Zucker,  161  U.  S.  478,  480,  40  L.  Ed,  778, 
779,  16  Sup.  Ct.  642,  643,  defendant  in  action  for  forfeiture,  under 
Customs  Act,  cannot  demand  to  be  confronted  with  witnesses;  Stone 
V.  United  States,  167  U.  S.  188,  42  L.  Ed.  181,  17  Sup.  Ct.  782,  acquit- 
tal of  defendant  does  not  prevent  civil  suit  for  timber  taken;  Levy 
V.  Superior  Court,  105  Cal.  611,  29  L.  R.  A.  .821.  38  Pac.  968  (see  dis- 
senting opinion  in  105  Cal.  616,  617,  29  L.  R.  A.  824,  38  Pac.  970),  in 
administrator's  suit  to  recover  property  embezzled  by  defendant. 

Privilege  of  a  witness  as  to  incriminating  testimony.    Note,  75 
Am.  St.  Rep.  323. 

Protection  against  self-crimination  in  civil  case.    Note,  29  L.  B.  A. 
821. 
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All  alleged  errors  of  trial  court  may  be  Incorporated  In  biU. 
Approved  in  Scaife  v.  Western  etc.  Land  Co.,  87  Fed.  311,  30  C.  C.  A. 
661,  following  rale;  Norfolk  etc.  Ry.  Co-  v.  Holbrook,  215  Fed.  689, 
131  C.  C.  A.  621,  holding,  in  action  for  death  under  Federal  Employ- 
ers' Liability  Act,  that  all  alleged  errors  may  be  incorporated  in  one 
bill;  Copper  River  etc.  Ry.  Co.  v.  Reeder,  211  Fed.  285,  127  C.  C.  A. 
648,  holding,  in  action  for  personal  injuries,  that  all  points  relied 
upon  as  error  may  be  incorporated  in  single  bill. 

BUI  of  exceptions  should  contain  only  enough  testimony  to  present 
clearly  matters  of  law  excepted  to. 

Approved  in  Prichard  v.  Budd,  76  Fed.  716,  22  C.  C.  A.  504,  court 
may  certify  what  evidence  tended  to  prove,  instead  of  evidence  itself. 

150  U.  8.  483-611,  37  L.  Ed.  1152,  14  Sup.  Ot.  172,  KINKBAD  ▼.  UNITED 
STATES. 

Buildings   of   Bussian-American   Company,   in  Alaska,   fixed   to   soil, 
passed  to  United  States  by  treaty. 

Approved  in  United  States  v.  Berrigan,  2  Alaska,  448,  all  vacant 
and  unappropriated  lands  in  Alaska  at  date  of  cession  became  part 
of  public  domain. 

Buildings  may  be  attached  to  land  without  becoming  affixed  thereto,  by 
agreement. 

Approved  in  £.  A.  Kinsey  Co.  v.  Heckermann,  224  Fed.  315,  139 
C.  C.  A.  544,  agreement  between  landlord  and  tenant  and  person  fur- 
nishing machinery  that  machinery  shall  not  become  fixture  is  valid. 

Rule  as  to  contemporary  construction  never  applies  where  titles  would 
be  impaired. 

Approved  in  Hennebique  Const.  Co.  v.  Myers,  172  Fed.  886,  97 
C.  C.  A.  289,  holding  treaty  of  Brussels  of  1900  was  self^executing  and 
ended  interdependence  of  foreign  and  domestic  patents. 

Mere  recitals  in  act  will  not  estop  Court  of  Olalms  from  passing  on 
questions  referred  under  it. 

Approved  in  Blacklock  v.  United  States,  208  U.  S.  85,  52  L.  Ed.  400, 
28  Sup.  Ct.  228,  Court  of  Claims  was  not  precluded  by  recitals  in 
act  of  1902  from  examining  facts  and  determining  whether  claimant's 
lien  referred  to  in  act  as  prior  lien  was  or  was  not  prior  lien. 

Recitals  in  private  acts  are  evidence  only  against  parties  procuring 
them. 

Approved  in  Davis  v.  Moyles,  76  Vt.  37,  56  Atl.  178,  petitions  for 
grant  of  lands,  reciting  that  they  had  been  confiscated  from  peti- 
tioner's father,  and  private  acts  made  in  pursuance  thereof ,  not  evi- 
dence against  those  claiming  land  by  different  title. 
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150  U.  8.  512-617,  37  L.  Ed.  1163,  14  Sup.  Ot.  158,  INSLEY  ▼.  UNITED 
STATES. 

Judgment  of  court  having  Juzlfldiction  is  not  attackable  collaterally. 
Approved  in  United  States  v.  Ness,  230  Fed.  953,  under  act  of  1906, 
conferring  jurisdiction  on  State  courts  of  record  to  naturalize  aliens, 
absence  of  required  certificate  did  not  deprive  State  court  of  juris- 
diction, as  court  had  power  to  determine  whether  absence  of  certificate 
was  fatal  to  petitioner's  right  to  be  admitted  as  citizen;  Cushman  v. 
Warren-Scharf  Asphalt  Paving  Co.,  220  Fed.  861,  135  C.  C.  A.  289, 
judgment  awarding  mandamus  to  compel  city  to  levy  assessment  for 
improvements  was  within  jurisdiction  of  Federal  court  and  binding  in 
suit  to  enforce  statutory  lien  for  unpaid  assessments,  and  conclusive 
as  to  vvalidity  of  contracts  under  which  assessment  was  made;  Tube 
City  Min.  etc.  Co.  v.  Otterson,  16  Ariz.  311,  146  Pac.  206,  judgment 
foreclosing  statutory  lien  in  absence  of  owner  adjudged  bankrupt  pend- 
ing suit  is  not  void,  and  judgment  is  not  subject  to  collateral  attack; 
Board  of  Commrs.  of  Lake  County  v.  Piatt,  79  Fed.  571,  25  C.  C.  A. 
87,  following  rule;  Foltz  v.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  318,  8 
C.  C.  A.  635,  plaintiff's  legal  incapacity  to  condemn  lands  does  not 
render  judgment  collaterally  assailable ;  Pullman 's  Palace  Car  Co.  v. 
Washburn,  66  Fed.  797,  where  removal  petition  failed  to  aver  juris- 
dictional facts. 

Objection  that  suit  should  be  at  law  is  waived  if  not  made  at  proper 
time. 

Approved  in  Southern  Pac.  R.  Co.  v.  United  States,  133  Fed,  656, 
669,  66  C.  C.  A.  581,  Foltz  v.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  322,  8 
C.  C.  A.  635,  and  Union  Pac.  Ry.  Co.  v.  Harris,  63  Fed.  803,  12  C  C.  A. 
598,  all  reaffirming  rule;  Southern  Pac.  R.  R.  Co.  v.  United  States, 
200  U.  S.  349,  50  L.  Ed.  5lo,  26  Sup.  Ct.  296,  objection  that  plaintiff 
has  adequate  remedy  at  law,  when  not  made  until  hearing,  and  where 
subject  matter  is  within  jurisdiction  of  court  of  equity,  does  not  re- 
quire dismissal;  Union  Pac.  R.  Co.  v.  Whitney,  198  Fed.  788, 117  C.  C.  A. 
392,  where  trial  court  had  jurisdiction  of  subject  matter,  objection  to 
form  of  action,  not  urged  at  trial,  will  not  be  reviewed  on  appeal; 
Wetzel  etc.  Ry.  Co.  v.  Tennis  Bros.  Co.,  145  Fed.  464,  7  Ann.  Gas. 
426,  75  C.  C.  A.  266,  after  issue  joined  and  trial  had  on  merits,  too 
late  to  plead  in  abatement  plaintiff's  disability  to  sue. 

Death,  after  sale  on  execution,  but  before  delivery  of  deed,  does  not 
abate. 

Approved  in  Collin  County  Nat.  Bank  v.  Hughes,  155  Fed.  393,  83 
C.  C,  A.  661,  holding  Federal  Circuit  Court  has  power  to  issue  writ 
of  scire  facias  to  revive  judgment  and  to  prescribe  reasonable  method 
of  service  thereof  without  district  where  judgment  defendant  has  de- 
parted therefrom. 
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Effect  of  death  after  judgment  on  remedy  by  execution.    Note, 
61  li.  R.  A«  886. 

Miscellaneous.  Cited  in  Kirk  v.  United  States,  131  Fed.  334,  336, 
court  has  jurisdiction  to  enforce  forfeited  recognizance  or  bail  bond  by 
writ  of  scire  facias  or  by  action. 

150  U.  S.  517-510,  37  L.  Ed.  1166,  14  Sup.  Ot.  188,  IDE  ▼.  UNITED  STATES. 
Not  cited. 

150  U.  8.  620-524,  37  L.  Ed.  1167,  14  Sup.  Ct.  189,  LONG  ▼.  THATEB. 

Principal's  deatb  reyokes  agent's  authority,  and  payment  in  ignorance 
thereof  does  not  discharge  deht. 

Approved  in  Barrett  v.  Towne,  196  Mass.  489,  13  L.  R.  A.  (N.  S.) 
643,  82  N.  E.  699,  where  testator  employed  counsel  to  defend  brother 
in  certain  action  and  did  not  retain  control  over  proceeding,  relation 
of  attorney  and  client  did  not  terminate  on  death  of  principal;  Glen- 
nan  V.  Rochester  Trust  etc.  Co.,  209  N.  T.  17,  Ann.  Oas.  1915A,  441, 
52  L.  R.  A.  (N.  S.)  302,  102  N.  E.  539,  death  of  principal  revokes 
authority  of  payee  to  collect  bank  check. 

Distinguished  in  Davis  v.  Clark,  58  Kan.  104,  48  Pac.  564,  depositary 
of  escrow  is  agent  of  both  parties. 

Silence  of  surrivlng  Joint  owner  raises  presumption  that  agent  has 
accounted  to  him. 

Approved  in  Minneapolis  Threshing  Mach.  Co.  v.  Humphrey,  27  Okl. 
698,  117  Pac.  205,  affirming  judgment  for  defendant  in  action  on  prom- 
issory note,  where  release  executed  by  agent  without  authority  was 
ratified  by  long-continued  silence  of  principal. 

150  U.  S.  524^50,  37  L.  Ed.  1169,  14  Sup.  Ot.  201,  LATTA  ▼.  KILBOXJBK. 
Bef erence  to  master  for  ministerial  purpose  does  not  affect  finality. 
Approved  in  Marian  Coal  Co.  v.  Peale,  204  Fed.  163,  122  C.  C.  A. 
397,  fact  that  decree  referred  cause  to  master  for  performance  of 
ministerial  duties  with  reference  to  ascertaining  amount  of  damages 
did  not  render  it  interlocutory,  so  as  to  preclude  appeal  therefrom; 
Odbert  v.  Marquet,  175  Fed.  49,  99  C.  C.  A.  60,  holding  decree  on  cross- 
bill was  interlocutory,  and  dismissing  cross-appeal;  Mercantile  Trust 
Co.  V.  Chicago  etc.  Ry.  Co.,  123  Fed.  392,  60  C.  C.  A.  651,  holding 
decree  on  intervening  petition  against  receiver  directing  delivery  of 
property,  referring  matter  to  master  to  determine  value  thereof,  is  not 
final;  Deitch  v.  Stanb,  115  Fed.  317,  53  C.  C.  A.  137,  holding  inter- 
locutory decree  adjudging  that  mortgage  loans  were  not  usurious  was 
not  final  so  as  to  be  appealable ;  Rust  v.  Electric  Lighting  Co.,  124  Ala. 
207,  27  South.  268,  holding  confirmation  of  master's  report  as  to  prop- 
erty covered  by  mortgage  does  not  preclude  court  from  including  mort- 
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gaged  property  not  enumerated;  Raymond  v.  Royal  Baking-Powder 
Co.,  76  Fed.  466,  22  C.  C.  A.  276,  decree  declaring  trademark  infringed 
and  directing  accounting  is  not  final;  Blythe  v.  Hinckley,  84  Fed.  238, 
239,  decree  is  not  final  which  leaves  open  question  of  title  and  account- 
ing; Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  90  Fed.  212,  judgment 
on  demurrer  to  answer  to  condemnation  petition,  leaving  damages 
unassessed,  is  not  final;  Chase  v.  Driver,  92  Fed.  784,  34  C.  C.  A.  668, 
decree  ordering  sale,  under  which  title  may  pass  from  court's  control, 
is  final ;  dissenting  opinion  in  Standard  Elevator  Co.  v.  Crane  Elevator 
Co.,  76  Fed.  793,  22  C.  C.  A.  649,  arguendo. 

Denied  in  Bryant  v.  Davis,  22  Mont.  638,  67  Pac.  145,  judgment  de- 
claring trust  and  removing  trustee  is  final  and  appealable,  though 
account  be  directed. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement 
of  accounts  for  report  of  master.    Note,  5  Ann.  Oas.  177. 

Partner  cannot  use  firm  assets  for  own  benefit,  or  compete  with  firm 
in  business,  or  i^ofit  by  firm  secrets. 

Approved  in  McGahey  v.  Oregon  King  Min.  Co.,  165  Fed.  92,  holding 
purpose  of  partnership  was  accomplished  at  end  of  second  expedition, 
and  claims  subsequently  discovered  and  located  by  defendant's  grantors 
were  not  within  scope  of  partnership;  Williamson  v.  Monroe,  101  Fed. 
334,  holding  partner  concealing  knowledge  of  possible  contract  until 
after  dissolution  of  partnership  must  account  on  basis  of  profits  derived 
therefrom  afterward. 

Right  of  partner  to    carry  on  business  in  competition  with  firm. 
Note,  Ann.  Oas.  1916E,  998. 

Right  to  acquire  claim  against  copartner.    Note,  28  L.  B.  A.  (N.  8.) 
619. 

Verified  answer  must  be  OYercome  by  two  witnesses,  or  one  and  cor- 
roborating circumstances. 

Approved  in  Ford  v.  Taylor,  137  Fed.  151,  reaffirming  rule;  Kennedy 
V.  Custer,  174  Fed.  974,  98  C.  C.  A.  584,  where  bill  based  upon  alleged 
antenuptial  contract  did  not  waive  answer  under  oath,  and  answer 
contained  sworn  specific  denial  of  execution  of  contract,  burden  was 
on  complainants  to  establish  its  execution  by  two  witnesses,  or  one 
witness  and  corroborating  circumstances. 

Partnership  does  not  arise  until  erent  contemplated  in  agreement  for 
future  partnership  occurs. 

Approved  in  Sabel  &  Sons  v.  Savannah  Rail  etc.  Co.,  135  Ala.  383, 
33  South.  664,  holding  no  partnership  in  engines  arose  where  defend- 
ants purchasing  same  notified  plaintiff  to  send  check  for  half  of  price, 
to  be  then  considered  partners,  where  no  reply  made;  Miller  v.  Fer- 
guson, 110  Va.  221,  136   Ant  St.   Rep.  934,  23  L.  B.  A.  (N.  S.)  618, 
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65  S.  E.  564,  where  purpose  of  partnership  was  to  buy  land,  subdivide 
it  and  sell  lots,  purchase  by  two  partners  of  judgment  against  another 
partner  before  suit  was  brought  by  him  to  enforce  partnership  agree- 
ment and  before  profits  accrued,  could  be  used  as  setoff  on  settlement 
of  partnership  account. 

Agreement  to  share  profits  and  losses  in  business  as  a  partnership. 
Note,  19  £.  B.  0.  322. 

Partnership  does  not  share  in  profits  of  partner's  purchase  of  realty 
contrary  to  bis  agreement. 

Approved  in  Gaines  v.  Chew,  167  Fed.  638,  holding  contract  relating 
to  option  for  purchase  of  mining  concession  in  Mexico  created  no  such 
iduciary  relation  between  parties  as  would  prevent  defendant  treating 
it  at  end  upon  refusal  of  complainant  to  pay  his  share  of  advance 
payment,  and  his  own  purchase  raised  no  resulting  trust  in  favor  of 
complainant;  Butts  v.  Cooper,  152  Ala.  383,  44  South.  619,  where  part- 
nership for  transaction  of  lumber  business  involved  acquiring  of  real 
estate,  parol  agreement  that  complainant  should  furnish  money  with 
which  defendant  ^hould  pitrchase  interest  of  his  partner  and  hold  same 
for  complainant's  benefit  was  invalid  as  within  statute  of  frauds. 

When  realty  considered  firm  property.    Note,  27  L.  B.  A.  494. 

Partner  using  firm  knowledge,  witbln  scope  of  partnership,   or  for 
competing  therewltli,  must  account  for  profits. 

Approved  in  Williamson  v.  Monroe,  101  Fed.  334,  holding  manager 
concealing  promise  of  contract  and  accepting  same  after  dissolution 
of  partnership  must  account  for  profits  received  therefrom. 

Partnership — Duty  to  account  for  profits  from  transactions  inde- 
pendently of  firm.     Note,  52  L.  R.  A.  (N.  S.)  390. 

Liability  of  partner  to  account  for  profits  derived  in  outside  busi- 
ness from  employment  of  opportunity  or  information  derived 
from  partnership.    Note,  19  £.  B.  0.  695,  596. 

150  U.  8.  551-666,  87  L.  Ed.  1179,  14  Sup.  Ct.  196,  ALLEN  ▼.  UNITED 
STATES. 

Cbarge  that  presumption  of  inability  to  commit  crime  ceased  at  eleven 
years  of  age  held  prejudicial  to  defendant  of  fourteen. 

Approved  in  Darden  v.  State,  12  Ga.  App.  166,  68  South.  550,  where 
witness  at  time  of  trial  is  little  over  seven  years  of  age  and  at  time 
of  burglary  under  seven,  accused  is  not  entitled  to  instruction  on  accom- 
plice testimony. 

DeUheration  with  which  Judge  expounds  law  or  Jury  determines  facts 
cannot  test  question  of  self-defense. 

Approved  in  Hickory  v.  United  States,  151  U.  S.  316,  38  L.  Ed.  176, 
14  Sup.  Ct.  339,  following  rule;  Trapp  v.  Territory  of  New  Mexico,  225 
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Fed.  972,  reversing  conviction  for  homicide  for  erroneous  instruc- 
tion as  to  self-defense  or  defense  of  his  father;  Frazier  v.  State,  117 
Tenn.  448,  100  S.  W.  98,  reversing  conviction  for  murder  in  first  degree 
for  erroneous  instruction  that  right  of  self-defense  depends  upon  effect 
same  circumstances  and  situation  would  produce  upon  mind  of  person 
of  ordinary  prudence. 

Standpoint  for  determining  danger  and  necessity  to  kill  in  self- 
defense.    Note,  3  L.  R.  A.  (N.  8.)  539,  547. 

Miscellaneous.  Cited  in  AUen  v.  United  States,  164  U.  S.  494.  See 
41  L.  Ed.  528,  17  Sup.  Ct.  154,  for  history  of  case. 

150  17.  8.  56e-«72,  ;S7  L.  Ed.  1184,  14  8ap.  Ct.  190,  MUIJJBTT  ▼.  X7KITED 
8TATES. 

OlAcer's  expression  of  belief  that  servlcef  would  be  compensated  for 
Is  not  promise  to  pay. 

Approved  in  United  States  v.  Garlinger,  169  U.  S.  321,  42  L.  £d. 
763,  18  Sup.  Ct.  366,  night  watchman  cannot  recover  for  extra  time; 
Young  V.  Millett,  19  Wash.  490,  53  Pac.  824,  State  treasurer's  salary 
covers  services  in  administering  securities  of  insolvent  foreign  corpo- 
ration. 

Treasury  architect  cannot  demand  extra  compensation  for  work  done 
for  another  department. 

Approved  in  Avery  v.  Pima  Co.,  7  Ariz.  34,  60  Pac.  704,  denying 
extra  compensation  to  county  sheriff  for  caring  for  United  States 
prisoner. 

Constitutionality   of   statutes   restricting   contracts    and    business. 
Note,  21  L.  R.  A.  794. 

150  U.  S.  572-577,  37  L.  Ed.  1186,  14  8up.  Ot.  186,  FABIST  ▼.  HHJ.. 

BecelYer  abusing  position  may  be  denied  relief  against  participants  In 
unlawful  scheme. 

Approved  in  Hyer  v.  Richmond  Traction  Co.,  80  Fed.  844,  26  C.  C.  A. 
175,  equity  will  not  enforce  agreement  between  competitors  for  fran- 
chise, to  share  benefits  thereof. 

Distinguished  in  Patty  v.  City  Bank  of  Sherman,  15  Tex.  Civ.  App. 
485,  41  S.  W.  177,  partnership  assets,  obtained  by  transactions  against 
public  policy,  are  applicable  to  partnership  debts. 

Equity  will  not  entertain  suit  for  account  by  one  beUeving  himself 
included  in  project  but  advancing  no  money. 

Approved  in  In  re  Calvi,  185  Fed.  652,  in  proceeding  to  recover 
goods  sold  by  bankrupt  in  violation  of  real  property  law  of  New  York, 
evidence  was  insufficient  to  show  that  purchasers  acted  in  good  faith; 
Laclede  etc.  Mfg.  Co.  v.  Hartford  Fire  Ins.  Co.,  60' Fed.  358,  9  C.  C.  A. 
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1,   den3riiig  tbmt    evidenee    offered    proved    modifieation  of  insurance 
policy. 

Weight  of  testimony  based  on  memory  of  ond  statements.    Note, 
18  Ann.  Oaa.  1194,  1200. 

160  V.  B.  678-588,  37  L.  Ed.  1189,  U  Snp.  Ot  198,  TUBKEB  ▼.  SAWTEB. 

Statute  allowing  co-owner  to  do  required  work  and  acauire  title  must 
be  strictly  construed. 

Approved  in  Badger  etc.  Mill  Co.  v.  Stockton  Gold  etc.  Co.,  139 
Fed.  841,  abandonment  of  claim  by  part  owner  does  not  vest  his  title 
in  co-owner;  O'Hanlon  v.  Ruby  Gulch  Mining  Co.,  48  Mont.  75,  77,  135 
Pac.  917,  service  of  notice  of  failure  of  cotenant  to  contribute  his 
share  of  expenditures  for  representation  woi^  upon  administrator  of 
such  cotenant's  estate  was  not  legal  service  upon  co-owner  as  statute 
required;  Delmoe  v.  Long,  36  Mont.  166,  88  Pac.  783,  ex  parte  pro- 
ceedings by  co-owner  of  mining  claim  to  forfeit  interest  of  cotenant 
for  failure  to  contribute  to  assessment  work  were  ineffective  where  no 
assessment  work  was  in  fact  done  as  alleged  in  such  proceedings; 
Brundy  v.  Mayfield,  16  Mont.  206,  208,  38  Pac.  1068,  1069,  statute  of 
forfeiture  must  be  strictly  construed. 

Where  tenants  in  common  acquire  distinct  title,  it  inures  to  benefit 
of  aU. 

Approved  in  Lockhart  v.  Johnson,  181  U.  S.  530,  45  L.  Ed.  986,  21 
Sup.  Ct.  670,  holding  partner  cannot  recover  in  ejectment  mining 
property  alleged  to  have  been  relocated  by  defendants  in  conspiracy 
with  plaintiff's  copartner;  Wolcott  v.  National  Electric  Signaling  Co., 
228  Fed.  813,  granting  injunction  to  restrain  joint  party  to  contract 
from  bringing  action  on  contract  without  consent  of  other  party; 
Stevens  v.  Grand  Central  Min.  Co.,  133  Fed.  30,  67  C.  C.  A.  284,  co- 
owner  who  relocates  mining  claims  holds  for  all  co-owners;  Thompson 
V.  Bnrk,  2  Alaska,  253,  person  occupying  fiduciary  relation  to  original 
locator  of  mining  claim  cannot  relocate  it  secretly;  Harrison  v.  Cole, 
50  Colo.  478,  116  Pac.  1126,  perfection  of  common  title  by  tenant  in 
common  by  purchasing  outstanding  title  inures  to  benefit  of  cotenant 
to  extent  of  his  interest  on  his  electing  within  reasonable  time  to  con- 
tribute his  share  of  expenses;  Ballard  v.  Golob,  34  Colo.  423,  83  Pac. 
379,  co-owners  who  procure  mineral  patent  to  exclusion  of  other  co- 
owners  become  trustees  for  latter;  Van  Wagenen  v.  Carpenter,  27 
Colo.  456,  61  Pac.  702,  holding  relocation  of  mining  claim  by  part 
of  cotenants  inures  to  plaintiff's  benefit  as  against  purchaser  without 
consideration;  Darcey  v.  Bayne,  106  Md.  369,  10  L.  R.  A.  (N.  S.)  863, 
66  Atl.  436,  tenant  cannot  share  in  benefits  of  outstanding  title  pur- 
chased by  cotenant,  without  contributing  or  tendering  proportionate 
share  of  purchase  price;  Arthur  v.  Coyne,  32  Okl.  530,  122  Pac.  690, 
where  one  cotenant  of  improvements  on  town  lot,  without  consent  of 
XVI— 45 
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other,  has  lot  scheduled  to  him  and  acquires  legal  title  under  town-site 
law,  he  is  trustee  for  cotenant  and  equity  will  decree  conveyance  of 
legal  title;  Cedar  Canyon  Con.  Min.  Co.  v.  Yarwood,  27  Wash.  280, 
91  Am.  St.  Rep.  847,  67  Pac.  752,  holding  interest  in  adjoining  mining 
claim  purchased  by  cotenant  for  benefit  and  protection  of  common 
property  inures  to  benefit  of  all;  Mills  v.  Hart,  24  Colo.  508,  65  Am. 
St.  Rep.  244,  52  Pac.  681,  following  rule;  In  re  Emblem,  161  U.  S. 
57,  40  L.  Ed.  616,  16  Sup.  Ct.  488,  after  patent  issues,  claimant's  only 
remedy  is  in  equity;  McCarthy  v.  Speed,  11  S.  D.  370,  77  N.  W.  593, 
cotenant  who  relocates  claim,  holds  it  for  all  cotenants. 

Distinguished  in  Starkweather  v.  Jenner,  216  U.  S.  528,  17  Ann.  Gas. 
1167,  54  L.  Ed.  604,  30  Sup.  Ct.  382,  cotenant  is  free  to  buy  at  public 
sale  of  conmion  property  without  notice  to  other  cotenants  to  buy  for 
themselves,  in  absence  of  fraud  or  deceit;  Thompson  v.  Ferry,  6  Ariz. 
307,  56  Pac.  743,  denying  relief  on  account  of  laches;  Franklin  Min. 
Co.  V.  O'Brien,  22  Colo.  137,  55  Am.  St.  Rep.  124,  43  Pac.  1019,  where 
interests  accrue  at  different  times  and  under  different  instruments. 

Cotenants  in  mines.    Note,  91  Am.  St  Rep.  861,  863,  865,  866. 

Right  of  fiduciary  to  relocate  mining  claim  for  own  benefit.  Note, 
50  L.  R.  A.  184,  186. 

Excluded  co-owner's  duty  and  right  to  file  adverse  or  protest 
against  application  for  mining  patent.  Note,  4  L.  R.  A.  (N.  8.) 
1126. 

One  wrongfully  acquiring  patent  to  public  lands  holds  for  benellt  of 
true  owner. 

Approved  in  J.  W.  Frellsen  &  Co.  v.  Crandell,  217  U.  S.  78,  54  L.  Ed. 
673,  30  Sup.  Ct.  490,  public  land  of  State  held  under  patent  or  cer- 
tificate of  location  is  not  subject  to  re-entry  until  such  patent  or  cer- 
tificate is  set  aside  at  instance  of  State;  Bockfinger  v.  Foster,  190  U.  S. 
125,  47  L.  Ed.  979,  23  Sup.  Ct.  839,  holding  homestead  claimants  can- 
not maintain  ejectment  against  Oklahoma  town-site  trustees,  who  until 
patent  issues  hold  in  trust  for  government  for  future  occupants ;  Sawyer 
V.  Gray,  205  Fed.  162,  owner  of  land  within  forest  reservation  sur- 
rendering title  and  filing  selection  of  lieu  lands  acquires  interest  suffi- 
cient to  charge  subsequent  patentee  as  trustee,  where  through  mis- 
take Land  Department  failed  to  act  on  application;  Van  Sice  v.  Ibex 
Mining  Co.,  173  Fed.  898,  97  C.  C.  A.  687,  fact  that  corporation  grantee 
of  certain  owners  of  mining  claim  proceeded  upon  application  of  prior 
owners  and  obtained  patent  does  not  estop  it  from  asserting  that  in- 
terest of  one  of  such  patentees  had  been  forfeited  for  failure  to  do 
assessment  work  and  vested  in  grantors  prior  to  patent;  Stewart  v. 
Wcstlake,  148  Fed.  352,  78  C.  C.  A.  341^  lessee  of  mining  claim  who 
agreed  to  do  assessment  work  and  notify  owner  of  intention  to  sur- 
render cannot  upon  failing  to  perform,  secretly  relocate  claim,  and 
patent  so  obtained  is  in  trust  for  lessor;  Miller  v.  Vivian  Oil  Co.,  131 
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La.  766,  60  South.  237,  where  one  co-owner,  having  assumed  debt  bear- 
ing upon  common  property,  allows  property  to  be  sold  for  debt  and 
buys  it  in  without  notice  to  other  co-owners,  title  inures  to  benefit  of 
other  co-owners  in  proportion  to  their  interests;  O'Hanlon  v.  Ruby 
Gnlch  Mining  Co.,  48  Mont.  80,  81,  135  Pac.  919,  cotenant  excluded 
from  mining  claim  may  bring  adverse  suit  or  may  wait  until  patent  is 
issaed  and  have  patentee  declared  trustee  of  his  interests,  and  pen- 
dency of  patent  proceedings  by  cotenant  would  not  prevent  him  from 
maintaining  action  to  quiet  title  and  determine  adverse  clstim;  Dye  v. 
Crary,  13  N.  M.  466,  9  L.  R.  A.  (N.  S.)  1136,  85  Pac.  1043,  where  per- 
son buying  interest  in  unpatented  mining  claim  at  void  judicial  sale 
pays  part  of  assessment  work  due  from  judgment  debtor  before  time 
to  redeem  has  expired,  such  payment  prevents  forfeiture  as  against 
judgment  debtor. 

Distinguished  in  Thompson  v.  Ferry,  6  Ariz.  301,  56  Pac.  743,  by 
reason  of  laches. 

Statnte  requiring  filing  of  advene  daiais  doea  not  apply  to  claima 
based  on  legal  proceadingi. 

Approved  in  NoweU  v.  McBride,  162  Fed.  441,  89  C.  C.  A.  318,  failure 
to  adverse  application  of  defendant  for  patent  to  mining  property  did 
not  estop  complainant  from  maintaining  specific  performance  of  con- 
tract previously  made  by  defendant  to  convey  such  property;  Stevens 
V.  Grand  Central  Min.  Co.,  133  Fed.  31,  67  C.  C.  A.  284,  not  necessary 
for  co-owners  to  file  claims  on  application  for  mineral  patent ;  Davidson 
V.  Fraser,  36  Colo.  6,  4  L.  R.  A;  (N.  8.)  1126,  84  Pac.  696,  owner  of 
interest  in  mining  claim  excluded  by  co-owner  from  application  for 
patent  may  adverse  or  protest  such  application;  Brundy  v.  Mayfield,  15 
Mont.  209,  38  Pac.  1069,  where  co-owner  applies  for  patent;  McCarthy 
V.  Speed,  12  S.  D.  9,  80  N.  W.  135,  acquisition  of  patent  pending  suit 
will  not  entitle  appellee  to  dismissal. 

Proceedings  against  unknown  owners.    Note,  87  Am.  St.  Rep.  408. 

Miscellaneous.  Cited  in  Clark  v.  Herington,  186  U.  S.  211,  46  L.  Ed. 
1131,  22  Sup.  Ct.  875,  holding  suit  for  damages  for  breach  of  warranty 
in  conveyance  by  grantee  of  railroad  of  indemnity  lands  open  only  un- 
der settlement  laws  is  cognizable  in  courts. 

150  U.  S.  588-^97,  37  L.  Ed.  1191,  14  Sap.  Ot.  183,  BEUCNAP  ▼.  UNITED 
STATES. 

Mew  trial  caiinot  ordinarily  be  granted  after  tenn  at  wMcli  Jndg- 
ment  rendered. 

Approved  in  Trafton  v.  United  States,  147  Fed.  614,  78  C.  C.  A.  79, 
reaffirming  rule;  Ex  parte  Fuller,  182  U.  S.  571,  45  L.  Ed«  1236,  21  Sup. 
Ct.  874,  holding  under  Arkansas  statute  in  force  in  Indian  Territory 
Federal  court  may  grant  new  trial  after  term  for  newly  discovered 
evidence. 
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Oonrt  of  Olaims  maj  grant  goT«ni]ii«Bt  iMW  txlal  wltliJn  two  yeaq, 
rogardloM  of  Snpreme  Oonrt'i  mandato. 

Approved  in  Sanderson  v.  United  States,  210  U.  S.  175,  52  L.  Ed. 
1011,  28  Sup.  Ct.  661,  government  giving  consent  by  statute  to  be  sued 
may  attach  such  conditions  as  it  sees  fit,  such  as  right  to  apply  for 
new  trial  after  term. 

Whether  officer  is  entitled  to  salary  prescribed  or  amount  appropriated 
depends  upon  intent  of  Congress. 

Approved  in  Falk  v.  Huston,  25  Idaho,  30,  135  Pac.  746,  provision  of 
code  fixing  salary  of  Secretary  of  State  board  of  health  not  to  exceed 
eighteen  hundred  dollars,  and  law  of  1911  fixing  salary  of  State  Regis- 
trar of  vital  statistics  not  to  exceed  six  hundred  dollars,  are  suspended 
by  law  of  1913,  fixing  salary  of  secretary  and  registrar  at  three  thou- 
sand, six  hundred  dollars,  for  period  of  two  years;  State  ex  rel.  Jones 
V.  Clausen,  78  Wash.  108,  109,  138  Pac.  655,  provision  of  general 
appropriation  bill  of  1913  appropriating  three  thousand,  six  hundred 
dollars  for  salary  of  deputy  State  auditor  for  two  years  suspends  pro- 
vision of  law  of  1890,  fixing  salary  at  twelve  hundred  dollars  x)er  year; 
dissenting  opinion  in  Brooks  v.  Jones,  80  S.  C.  449,  61  S.  E,  947,  ma- 
jority holding  increase  in  salary  of  Clerk  of  Supreme  Court  took  effect 
January  1st,  notwithstanding  appropriation  was  not  approved  until 
February  22d. 

Miscellaneous.  Cited  in  In  re  Dist.  of  Columbia,  180  U.  S.  253,  46 
L.  Ed.  517,  21  Sup.  Ct.  368,  holding  under  Rev.  Stats.,  §  1088,  Court  of 

_  • 

Claims  cannot  grant  new  trial  on  ground  that  later  decision  has  shown 
earlier  decision  to  be  erroneous. 

150  17.  S.  597-610,  37  L.  Ed.  1195,  14  Sup.  Ot  230,  WABO  ▼.  COCHRAN. 

Appellate  court  will  consider  exceptions  allowed  after  term,  n^ere 
cause  was  continued  for  that  purpose. 

Approved  in  Minahan  v.  Grand  Trunk  etc.  Ry.  Co.,  138  Fed.  41,  70 
C.  C.  A.  463,  reaffirming  rule ;  Freeman  v.  United  States,  227  Fed.  740, 
district  attorney,  by  consenting  to  extension  of  time  for  settling  bill 
of  exceptions  after  term  in  criminal  case,  and  by  causing  delay  in 
furnishing  exhibits,  acquiesces  to  extension  of  time  until  bill  is  settled, 
and  renders  it  inequitable  to  ask  for  dismissal  because  of  delay;  Ken- 
tucky Distilleries  etc.  Co.  v.  Lillard,  160  Fed.  37,  87  C.  C.  A.  190,  where 
motion  for  new  trial  has  been  made  and  court  holds  it  for  disposition 
at  subsequent  term,  judgment  is  not  final  until  expiration  of  term  at 
which  court  disposes  of  objections,  and  bill  of  exceptions  settled  within 
that  term  is  in  time;  Pittsburgh  Gas  &  Coke  Co.  v.  Goff-Blirby  Co.,  151 
Fed.  468,  81  C.  C.  A.  76,  failure  to  file  bill  of  exceptions  within  term 
was  excused  by  fact  that  exhibits  were  mislaid  without  fault  or  neg- 
ligence and  not  found  until  after  term;  Reliable  Incubator  etc.  Co.  v. 
Stahl,  102  Fed.  593,  42  C.  C.  A.  522,  holding  bill  of  exceptions  pre- 
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sented  after  term  should  contain  statement  of  order  extending  time  or 
of  consent  of  other  party ;  Talty  v.  District  of  Columbia,  20  App.  D.  C. 
491,  dismissing  writ  of  error  where  bill  of  exceptions  was  presented  to 
trial  judge,  signed  by  him,  and  filed  two  days  after  expiration  of  time 
prescribed  by  rule  of  court;  Railway  Passenger  etc.  Assn.  v.  Leonard, 
166  111.  158,  46  N.  E.  757,  where  leave  to  file  certificate  of  evidence  was 
extended  without  notice. 

Distinguished  in  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  562, 16  C.  C.  A. 
317,  pending  motion  for  new  trial  justifies  permission  to  present  bill 
after  time  provided;  Talbot  v.  Press  Pub.  Co.,  80  Fed.  568,  extending 
time  after  term  by  nunc  pro  tunc  order;  Brewster  v.  Evans,  93  Fed? 
629,  35  C.  C.  A.  500,  where  no  extension  was  granted  for  writ  of  error. 

Bill  of  exceptionf,  specifying  parts  of  charge  and  legal  proposltiona 
excepted  to,  Is  sufflcieat. 

Approved  in  Columbus  Const.  Co.  v.  Crane  Co.,  101  Fed.  58,  41 
C.  C,  A.  189,  holding  rule  10  of  Seventh  Circuit,  Circuit  Court  of 
Appeals,  requires  statement  of  proposition  of  law  excepted  to  with 
chai^  embodying  erroneous  proposition. 

Adverse  possession,  to  be  effective,  must  be  actual  and  BtelwdYe, 
Approved  in  Spreekeb  v.  Brown,  212  U.  S.  213,  53  L.  Ed.  480,  29 
Sup.  Ct.  256,  party  having  burden  of  proof  of  adverse  possession  in 
ejectment  is  not  entitled  to  reversal  because  jury  was  charged  to  find 
against  him  unless  he  clearly  proved  his  case,  though  word  clearly  was 
overemphasized;  Tyee  Consol.  Min.  Co.  v.  Langstedt,  136  Fed.  128,  69 

C.  C.  A.  548,  there  can  be  no  adverse  possession  of  mining  claim  while 
title  is  in  government;  Tyee  Consol.  Min.  Co.  v.  Langstedt,  121  Fed. 
712,  58  C.  C.  A.  129,  holding  actual,  open,  notorious,  continuous  posses- 
sion with  claim  of  right,  but  neither  exclusive  nor  hostile,  is  not  adverse 
possession;  Spotswood  v.  Spotswood,  4  Cal.  App.  714,  89  Pac.  363, 
affirming  judgment  for  defendant  in  action  to  quiet  title  based  on  pre- 
scription where  elements  of  adverse  possession  were  not  proved ;  Webber 
V.  Wannemaker,  39  Colo.  433,  89  Pac.  783,  reversing  judgment  for  plain- 
tiff in  action  to  quiet  title  based  on  prescription  where  evidence  fails 
to  prove  elements  of  adverse  possession;  Howison  v.  Masson,  29  App. 

D.  C.  348,  fact  that  claimant  by  adverse  possession  of  city  lots  used 
as  truck  garden  for  many  years  encroached  with  his  fence  upon  public 
street  did  not  prevent  fence  from  being  considered  inclosure  of  lots, 
although  title  could  not  be  acquired  to  streets  by  adverse  possession; 
Reid  V.  Anderson,  13  App.  D.  C.  37,  affirming  directed  verdict  for 
plaintiff  in  action  of  ejectment  where  there  was  break  in  continuity  of 
possession  of  defendant  claiming  prescriptive  title ;  Holtzman  v.  Douglas, 
5  App.  D.  C.  408,  affirming  judgment  for  defendant  in  ejectment,  where 
iLbtmctions  correctly  stated  rule  of  law  as  to  adverse  possession;  Brad- 
shaw  V.  Stott,  4  App.  D.  C.  533,  reversing  judgment  for  plaintiff  in 
action  of  ejectment,  based  on  prescriptive  title,  for  erroneous  instruction 
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excluding  some  elements  of  adverse  possession;  Dawson  v.  Falls  City 
Boat  Club,  136  Mich.  264,  99  N.  W.  19,  good  faith  is  no  element  of 
adverse  possession ;  Hill  v.  McGinnis,  64  Neb.  190,  89  N.  W.  785,  holding 
public  acquire  no  prescriptive  right  to  roadway  through  inclosed  premises 
where  land  owner  used  land  for  grazing  and  farming  and  changed  road 
at  will;  Jenkins  v.  Maxwell  Land  Grant  Co.,  15  N.  M.  289,  107  Pae. 
741,  holding  evidence  doch  not  show  adverse  possession  because  of  failure 
to  show  actual,  exclusive  and  hostile  possession;  Point  Mountain  Coal 
etc.  Coal  Co.  v.  Holly  Lumber  Co.,  71  W.  Va.  31,  75  S.  E.  201,  fact 
that  stranger  to  better  title  incloses  small  portion  of  disputed  territory 
does  not  prevent  person  in  possession  of  residue  of  disputed  territory 
under  color  of  title  from  obtaining  title  by  adverse  possession;  Hoitz- 
man  v.  Douglass,  168  U.  S.  284,  285,  42  L.  Ed.  468,  469,  18  Sup.  Ct. 
67,  68,  and  Eastern  Oregon  Land  Co.  v.  Cole,  92  Fed.  951,  35  C.  C.  A. 
100,  both  reaffirming  rule;  Bracken  v.  Union  Pac.  Ry.  Co.,  75  Fed. 
350,  21  C.  C.  A.  387,  possession  must  be  adverse  against  whole  world; 
Worthley  v.  Burbanks,  146  Ind.  539,  45  N.  E.  781,  where  acts  proved 
were  held  equivalent  to  possession  of  barren  lands;  Altschul  v.  O'Neill, 
35  Or.  221,  58  Pac.  101,  possession  by  one  recognizing  United  States 
as  owner,  is  not  adverse. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.  Note,  15  L.  B.  A.  (N.  S.)  1185, 
1196,  1197. 

Judgment  on  special  verdict,  faiUng  to  And   all  material  facts,  b 
erroneous. 

Approved  in  Nicholson  v.  Maine  etc,  R.  R.  Co.,  100  Me.  347,  61  Atl. 
836,  reaffirming  rule;  Chicago  etc.  Ry.  Co.  v.  Barrett,  190  Fed.  124, 
111  C.  C.  A.  158,  reversing  judgment  for  insufficiency  of  special  findings 
of  court  in  action  at  law  where  jury  is  waived;  Towle  v.  First  Nat. 
Bank,  153  Fed.  568,  82  C.  C.  A.  520,  reversing  and  remanding  for  new 
trial  where  special  findings  in  trial  by  judge  without  jury  did  not  in- 
clude finding  on  every  material  issue;  Luna  v.  Cerrillos  Coal  R.  Co., 
16  N.  M.  85,  113  Pac.  834,  reversing  judgment  in  action  at  law  tried  to 
court  for  failure  to  make  specific  findings  of  fact;  dissenting  opinion 
in  Quinlan  v.  Green  County,  157  Fed.  48,  19  L.  R.  A.  (N.  8.)  949,  84 
C.  C.  A.  537,  majority  reversing  judgment  with  directions  to  enter  ver- 
dict in  favor  of  plaintiff  for  amount  of  bonds  and  coupons  with  interest, 
since  failure  to  comply  with  condition  subsequent  did  not  invalidate 
bonds  in  hands  of  bona  fide  holder. 

What  special  verdict  must  contain.  Note,  24  L.  R.  A.  (N.  8.)  6, 
7,  19,  74. 

150  U.  8.  610-627,  37  L.  Ed.  1199,  14  8up.  Ot.  214,  HORN  ▼.  DETBOIT 
DBY-DOOK  CO. 

Flea  meeting  and  satisfying  all  claims  of  bill  ought  to  warrant  final 
decree  for  defendant. 
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Approved  in  Rejall  v.  Greenhood,  92  Fed.  947,  36  C.  C.  A.  97,  follow- 
ing mle;  W.  A.  Gaines  &  Co.  v.  Rock  Spring  Distilling  Co.,  179  Fed. 
548,  where  trademark  infringement  case  is  set  down  for  hearing  and 
plea  is  held  sufficient  to  meet  all  allegations  of  bill,  defendants  are  en- 
titled to  final  decree;  Gunning  System  v.  City  of  Buffalo,  167  Fed.  261, 
judgment  of  State  court,  in  action  against  city  sustaining  validity  of 
ordinance  prohibiting  billboards  of  certain  height  and  directing  their 
abatement  by  fire  department,  is  res  judicata,  and  bar  to  subsequent 
suit  in  Federal  court  between  same  parties  to  restrain  enforcement  of 
ordinance,  in  so  far  as  structures  are  of  same  character;  North  Chica<;o 
St.  R.  Co.  V.  Chicago  Union  Traction  Co.,  160  Fed.  630,  amendment  of 
hill  does  not  entitle  defendant  to  demur,  plead  or  answer  anew  to  entire 
bill. 

Distinguished  in  Appleton  y.  Marx,  62  Fed.  644,  10  C.  C.  A.  656, 
where  judgment  claimed  in  plea  had  been  appealed  from;  American 
Graphophone  Co.  v.  Edison  Phonograph  Works,  68  Fed.  462,  where  facts 
averred  in  plea  were  not  sustained. 

Party  cannot  claim  mistake  in  receipt  given  him,  when  not  raised  in 
pleadings. 

Distinguished  in  Werckmeister  v.  American  Lithographic  Co.,  134 
Fed.  322,  68  L.  B.  A.  591,  69  C.  C.  A.  563,  where  defendant,  sued  for 
infringing  cop3nright  on  painting,  pleaded  subsequent  exhibition,  com- 
plainant could,  after  replication  to  this  plea,  show  restricted  nature  of 
publication. 

150  U.  8.  627-633,  37  L.  Ed.  1204,  14  8ap.  Ot.  211,  GILES  ▼.  HET8INOEB. 
Patent  Ho.  218,300,  for  bair-crtmpen,  Is  Toid  for  want  of  novelty. 
Approved  in  Kilmer  Mfg.  Co.  v.  Griswold,  62  Fed.  122,  strictly  lim- 
iting Kilmer  patent  for  bale-ties. 

150  U.  8.  633-686,  37  L.  Ed.  1206,  14  Snp.  Ot.  236,  HAMMOND  ▼.  OOK- 
NECTXCUT  MUT.  LIFE  INS.  OO. 

Writ  of  error  dismissed  on  anthoritj  of  Hammond  ▼.  Jolmston,  142 
tr.  8.  73,  35  L.  Ed.  911,  12  Sup.  Ot.  141. 

Approved  in  Egan  v.  Hart,  166  U.  S.  191,  41  L.  Ed.  681,  17  Sup.  Ct. 
301,  and  Hammond  v.  Horton,  169  U.  S.  734,  42  L.  Ed.  1216,  18  Sup.  Ct. 
942,  both  following  rule. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
67. 

160  U.  8.  637-663,  37  L.  Ed.  1207,  14  8np.  Ot  226,  IN  BE  8WAN. 
Habeas  corpus  cannot  perform  office  of  appeal  or  writ  of  error. 
Approved  in   Gillespie  v.  Rump,  163  Ind.  468,  72  N.  E.   142,  and 
In  re  Chapman,  166  U.  S.  216,  39  L.  Ed.  402,  16  Sup.  Ct.  332,  both 
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reaffirming  rale ;  In  re  Debs,  168  U.  6.  600,  39  L.  Ed.  1108,  16  Sup.  Ct. 
912,  refusing  to  review  Circuit  Court's  sentence  for  contempt;  Cooley 
V.  Morgan,  221  Fed.  263,  136  C.  C.  A.  210,  denying  habeas  corpus  to 
release  persons  confined  in  penitentiary  at  Fort  Leavenworth  under 
conviction  affirmed  by  Circuit  Court  of  Appeals;  Connella  v.  Haskell, 
168  Fed.  289,  87  C.  C.  A.  Ill,  that  indictment  charged  more  than  one 
offense  in  violation  of  territorial  laws  was  mere  error  of  procedure, 
and  was  not  ground  for  release  on  habeas  corpus  of  person  convicted; 
In  re  Nevitt,  117  Fed.  449,  64  C.  C.  A.  622,  holding  habeas  corpus 
challenges  jurisdiction  only  and  cannot  be  invoked  to  review  erroneous 
rulings  of  court  of  competent  jurisdiction ;  Martin  v.  DLstrict  Court,  37 
Colo.  116,  119  Am.  St.  Rep.  262,  86  Pac.  84,  judgment  sentencing  pris- 
oner under  indeterminate  sentence  law  for  crime  committed  before  such 
law  went  into  effect  is  not  void,  but  at  most  voidable,  and  may  not  be 
reviewed  by  habeas  corpus;  Ex  parte  Canavan,  17  N.  M.  107,  130  Pac. 
261,  denying  habeas  corpus  to  release  husband  committed  for  contempt 
of  order  issued  in  divorce  action;  In  re  Holley,  164  N.  C.  167,  169,  69 
S.  E.  874,  denying  habeas  corpus  to  release  person  sentenced  to  im- 
prisonment for  five  years  and  to  work  on  public  roads  upon  conviction 
of  larceny  under  indictment  alleging  value  of  property  was  ten  dollars, 
while  actual  value  was  over  two  hundred  and  fifty  dollars,  and  accused 
had  been  previously  convicted  of  other  offenses. 

Distinguished  in  Ex  parte  Buskirk,  72  Fed.  22, 18  C.  C.  A.  410,  where 
court  is  without  jurisdiction,  prisoner  may  be  released  by  habeas  corpus. 

Habeas  corpufi  to  review  errors  or  irregularities  in  proceedings. 
Note,  11  Ann.  Cas.  1051. 

Habeas  corpus  wlU  Issue  to  release  prisoner  held  without  Jurisdiction, 
where  error  or  appeal  does  not  lie. 

Approved  in  Ex  parte  Lair,  177  Fed.  796,  granting  habeas  corpus  to 
release  person  convicted  for  violating  invalid  statute;  Cuyler  v.  Atlantic 
etc.  R.  Co.,  131  Fed.  99,  where  Federal  court  rendered  judgment,  void 
as  in  excess  of  jurisdiction  against  newspaper  publisher  for  contempt, 
he  was  entitled  to  discharge  on  habeas  corpus ;  In  re  Moss,  23  App.  D.  C. 
476,  granting  release  on  bail  pending  appeal  in  habeas  corpus  proceed- 
ing adjudging  person  in  contempt  of  court  and  refusing  to  discharge 
him  from  custody;  Moss  v.  United  States,  23  App.  D.  C.  486,  reversing 
denial  of  habeas  corpus  and  discharging  person  found  guilty  of  con- 
tempt and  sentenced  to  both  fine  and  imprisonment  under  statute  au- 
thorizing fine  or  imprisonment,  where  fine  had  been  paid;  Ex  parte 
Harris,  8  Okl.  Cr.  402,  128  Pac.  168,  releasing  on  habeas  corpus  person 
convicted  of  receiving  stolen  property  under  indictment  for  larceny 
and  sentenced  to  penitentiary  upon  original  charge  of  larceny;  Ex 
parte  Justus,  3  Okl.  Cr.  116,  25  L.  R.  A.  (N.  S.)  483,  104  Pac.  935, 
granting  habeas  corpus  to  release  prisoner  denied  change  of  venue  by 
trial  court;  Ex  parte  Buskirk,  72  Fed.  21,  18  C.  C.  A.  410,  where  im- 
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prisonment  was  for  eontempt,  by  prior  act  of  later  order;  In  re  Grice, 
79  Fed.  634,  Federal  courts  may,  nnder  special  circumstances,  release 
State  court  prisoners;  In  re  Anderson,  94  Fed.  492,  Federal  courts  will 
protect  their  officers  as:ainst  wrongful  imprisonment  by  State  court; 
dissenting:  opinion  in  Chemgas  y.  Tynan,  51  Colo.  39,  116  Pac.  1047, 
majority  holding  omission  of  words  against  peace  and  dignity  of  State 
from  information  did  not  deprive  court  of  jurisdiction,  and  denying 
habeas  corpus  to  release  prisoner. 

Judgment  cannot  be  attacked  collaterally  on  habeas  corpus. 
Approved  in  Butler  v.  Indian  Protective  Assn.,  34  App.  D.  C.  293, 
dismissing  cross-bill  attacking  judgment  of  Court  of  Claims  for  error 
in  misconstruing  act  of  Congress  conferring  jurisdiction  upon  it  to 
ascertain  value  of  services  of  attorneys  for  certain  Indians,  as  judgment 
within  court's  jurisdiction  is  not  subject  to  collateral  attack. 

Federal  court  may  pass  upon  State  oMeei'B  act  in  taking  property 
from  Federal  reeelTer. 

Approved  in  In  re  Home  Discount  Co.,  147  Fed.  557,  creditor,  in 
violation  of  referee's  order,  refusing  to  withdraw  assignment  of  wages 
filed  with  bankrupt's  employer,  guilty  of  contempt;  In  re  Acker,  66  Fed. 
295,  anyone  who  interferes  with  receiver's  possession  is  guilty  of  con- 
tempt. 

Courts,    tribunals   and   persons    authorized    to   punish   contempts. 
Note,  117  Am.  St.  Bep.  958. 

Contempt  procedure  in  Federal  court.    Note,  Ann.   Om.   1915D| 
1060. 

Contempt  is  ipedfle  criminal  offenae. 

Approved  in  Gates  v.  United  States,  233  Fed.  207,  holding  costs  may 
be  assessed  against  defendant  in  criminal  contempt  proceeding;  In  re 
Dialogue,  215  Fed.  464,  where  receiver  of  firm  completes  contract  to 
repair  boats  and  ofEera  to  delivw  them  on  payment  of  amount,  but 
owner  takes  them  by  force,  court  is  warranted  in  treating  such  act  as 
criminal  contempt  punishable  by  fine;  Hammond  Lumber  Co.  v.  Sailors' 
Union,  167  Fed.  821,  in  contempt  proceeding  for  violating  injunction, 
testinibny  taken  in  another  court  in  obedience  to  subpoena  is  excluded; 
Chisolm  V.  Caines,  121  Fed.  400,  holding  contempt  in  violating  injunc- 
tion against  trespassing  upon  certain  land  is  independent  act  of  disre- 
spect to  court,  punishable  as  such;  Ex  parte  Davis,  112  Fed.  142, 
holding  decision  of  court  having  juriscjiction  to  punish  for  contempt 
cannot  be  reviewed  on  habeas  corpus;  In  re  Reese,  107  Fed.  948,  47 
C.  C.  A.  87,  holding  habeas  corpus  proper  remedy  to  secure  discharge  of 
person  held  for  contempt  in  violating  injunction  issued  in  suit  in  which 
he  was  not  party;  Wayne  Knitting  Mills  v.  Nugent,  104  Fed.  536,  order- 
ing imprisonment  of  person  refusing  to  make  full  disclosure  to  referee 
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of  facts  as  to  Teeeiving  money  from  bankrupt;  Ex  parte  Haley,  1  Ala. 
App.  533,  56  South.  247,  granting  habeas  eorpos  to  release  prisoner 
detained  nnder  separate  part  of  judgment  and  sentence  against  him 
which  is  void  as  in  excess  of  court's  power  to  impose;  Harris  v.  Lang, 
27  App.  D.  C.  87,  7  L.  R.  A.  (N.  8.)  124,  dismissing  appeal  by  warden 
of  jail  from  release  of  prisoner  on  habeas  corpus,  where  pending  ap- 
peal  sentence  expired;  In  re  Fellerman,  149  Fed.  246,  arguendo. 
Distinguished  in  In  re  Acker,  66  Fed.  292,  contempt  is  not  felony. 

Habeas  eorpos  cannot  dlsehaxf e  prisoner  from  entire  sentence,  became 
oxcesslTe. 

Approved  in  Ex  parte  Davis,  112  Fed.  142,  143,  holding  where  court 
has  jurisdiction  to  punish  for  contempt  its  finding  against  person  so 
charged  cannot  be  reviewed  on  habeas  corpus;  De  Bara  v.  United 
States,  99  Fed.  947,  40  C.  C.  A.  194,  holding  prisoner  cannot  be  released 
on  habeas  corpus  for  excessive  sentence  while  serving  portion  of  sen- 
tence within  power  of  court  to  impose;  In  re  Burkell,  2  Alaska,  114, 
where  "at  hard  labor"  was  added  to  confinement  in  jail,  habeas  cor- 
pus will  not  lie  to  cure  error  where  hard  labor  not  imposed;  Ex  parte 
Foster,  69  Or.  323,  138  Pac.  851,  holding  sentence  for  assault  and 
robbery,  being  armed  with  dangerous  weapon,  for  indeterminate  sen- 
tence as  provided  by  law  for  said  crime,  is  not  void  so  as  to  entitle 
accused  to  habeas  corpus ;  United  States  v.  Prid^eon,  153  U.  S.  63,  38 
L.  Ed.  637,  14  Sup.  Ct.  751,  and  State  v.  Klock,  48  La.  Ann.  69,  55  Am. 
St.  Rep.  260,  18  South.  957,  both  reaffirming  rule;  Elliott  v.  Whitmore, 
10  Utah,  253,  37  Pac.  463,  and  Tinsley  v.  Anderson,  171  U.  S.  107,  43 
L.  Ed.  97,  18  Sup.  Ct.  808,  prisoner  for  contempt  cannot  have  writ  till 
he  performs  valid  part  of  order  violated;  In  re  Taylor,  7  S.  D.  390,  58 
Am.  St.  Rep.  851,  45  L.  R.  A.  150,  64  N.  W.  256,  addition  of  "hard 
labor"  does  not  make  imprisonment  itself  void. 

Distinguished  in  O'Brien  v.  McClaughry,  209  Fed.  820,  126  C.  C.  A. 
540,  prisoner  confined  in  Federal  penitentiary  under  sentence  imposing 
two  terms  under  different  counts  of  indictment  to  be  served  succes- 
sively, second  of  which  is  illegal,  is  entitled  to  discharge  on  habeas 
corpus  from  such  part  of  sentence  because  of  effect  it  has  on  right  to 
petition  for  parole. 

Validity    of   sentences    differing   from    those   authorized   by  law. 
Note,  55  Am.  St.  Rap.  269. 

Right  of  prisoner  who  has  received  excessive  sentence  to  be  dis- 
charged on  habeas  corpus  or  appeal.    Note,  7  Ann.  Oaa.  145. 

Effect  of  excessive  sentence.    Note,  45  L.  R.  A.  139,  144,  148,  149. 

Authority  to  issue  search-warrant,  and  protection  of  officers  act- 
ing under  same.    Note,  24  £.  R.  0.  11. 

Term  of  imprisonment  for  civil  contempt.    Note,  6  Ann.  Oas.  535. 
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150  U.  8.  663-664,  S7  L.  Bd.  1211,  14  8119.  Ot.  221,  IN  BE  H0H0B8T. 

AUfln  or  f or«igii  coryoratton  amy  bo  sued  by  citlieii  in  any  district 
wlMr0  senrlca  may  ba  made. 

Approved  in  Rieordi  v.  John  Church  Co.,  114  Fed.  1023,  reaflSrming 
rale;  Thames  etc.  Marine  Ins.  Co.  v.  United  States,  237  U.  S.  24,  Ann. 
Oai.  1915D,  1087,  69  L.  Ed.  888,  35  Sup.  Ct.  496,  in  action  brought  in 
District  Court  for  refund  of  taxes  under  Tucker  Act,  demurrer  raising 
not  only  question  of  jurisdiction,  but  issue  of  validity  of  tax  is  general 
appearance,  and  waives  objection  to  jurisdiction  of  District  Court; 
Smithson  v.  Roneo,  231  Fed.  351,  in  suit  against  British  corporation, 
service  on  manasring  director  while  in  United  States  is  not  valid  service, 
where  corporation  has  no  place  of  business  and  is  not  conducting  busi- 
ness within  district;  Swindell  v.  Toungstown  Sheet  &  Tube  Co.,  230 
Fed.  440,  Federal  District  Court  has  jurisdiction  of  suit  arising  under 
patent  laws,  although  amount  involved  is  less  than  three  thousand  dol- 
lars; Arbetter  Felling  Mach.  Co.  v.  Lewis  Blind  Stitch  Mach.  Co.,  230 
Fed.  993,  holding  Federal  Circuit  Court  had  no  jurisdiction  of  suit 
brought  in  district  of  which  defendant  was  not  citizen,  though  suit  was 
one  over  which  court  had  exclusive  jurisdiction;  Bradshaw  v.  Bowden, 
226  Fed.  327,  action  for  damages  for  malicious  prosecution  against 
alien,  brought  in  State  court,  was  removable  to  Federal  court  for  that 
district;  Kentucky  Coal  Lands  Co.  v.  Mineral  Development  Co.,  219 
Fed.  47,  133  C.  C.  A.  161,  Federal  court  of  district  in  which  property 
is  situated  has  jurisdiction  in  action  of  ejectment;  Louisville  etc.  R. 
Co.  V.  Western  Union  Tel.  Co.,  218  Fed.  102,  105,  denying  motion  to 
remand  notwithstanding  fact  that  under  venue  provision  of  statute  it 
pould  not  have  been  brought  in  Federal  court  into  which  it  was  re- 
moved; Lehigh  Valley  Coal  Co.  v.  Yensavage,  218  Fed.  551,  134  C.  C.  A. 
275,  where  alien  sued  Pennsylvania  corporation  in  New  York  court 
alleging  that  plaintiff  was  resident  and  citizen  of  New  York,  defendant 
by  pressing  plea  to  merits  after  it  appears  that  plaintiff  is  alien  waives 
plea  to  jurisdiction;  United  States  v.  New  York  etc.  S.  S.  Co.,  216  Fed. 
68,  132  C.  C.  A.  305,  provision  of  Tucker  Act  requiring  suits  to  deter- 
mine claims  against  government  to  be  brought  in  district  where  plain- 
tiff resides,  if  applicable  to  nonresident  alien,  is  waived  by  general 
appearance  by  law  ojfficers  of  government;  United  States  v.  Gronich, 
211  Fed.  550,  Federal  court  of  district  in  which  naturalized  citizen  was 
incarcerated  in  Federal  penitentiary,  which  was  not  district  in  which 
he  had  previously  resided,  had  no  jurisdiction  to  cancel  naturalization 
certificate;  H.  G.  Baker  &  Bro.  v.  Pinkham,  211  Fed.  730,  suit  by 
resident  of  New  York  against  two  defendants  who  were  aliens  and 
third  who  was  resident,  and  citizen  of  Georgia  is  within  original  juris- 
diction of  Federal  courts,  and  removable;  Vestal  v.  Ducktown  Sulphur 
etc.  Co.,  210  Fed.  378,  denying  motion  to  remand  suit  removed  to  Fed- 
eral court  by  citizen  against  alien  on  ground  that  neither  party  is  citi- 
zen or  resident  of  that  district;  Adzenoska  v.  Erie  R.  Co.,  210  Fed.  572, 
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lioldin^  alien  eaanot  soe  Kew  York  corporation  in  district  of  Pennsyl- 
▼aaia,  thongii  corporation  carries  on  railroad  business  in  Pennsylvania; 
Reich  ▼.  Tennessee  Coppo*  Co.,  209  Fed.  881,  citizen  of  Eastern  District 
of  Tennessee  suing  defendant  corporation  of  New  Jersey  was  not  re- 
quired  to  bring  snit  in  northern  division  where  he  resided;  Thoma  v. 
Perri,  205  Fed.  634,  635,  snit  to  obtain  patent  may  be  maintained  in 
district  where  valid  service  may  be  had  on  defendant  without  regard 
to  his  place  of  residence;  Smith  v.  Farbenfabriken  of  Elberfeld  Co.,  203 
Fed.  483,  121  C.  C.  A.  598,  Federal  District  Court  has  jorisdiction  of 
suit  for  infringement  of  patent  where  defendant  has  place  of  business 
and  has  committed  infringement  within  distvict,  although  defendant  is 
nonresident  alien;  Puget  Sound  Traction,  Ijght  etc.  Co.  v.  Lawrey,  202 
Fed.  264,  where  bill  sought  injunction  to  restrain  tortious  acts  in  pur- 
suance of  conspiracy,  dismissal  of  some  of  defendants  alleged  to  be 
inhabitants  of  Alaska  did  not  aftect  court's  jurisdiction  over  re- 
mainder; Attleboro  Mfg.  Co.  ▼.  Frankfort  Marine  etc.  Ins.  Co.,  202 
Fed.  294,  action  brought  in  one  State  by  corporation  of  another  State 
against  alien  corporation  is  removable;  New  York  etc.  S.  S.  Co.  v. 
United  States,  202  Fed.  313,  in  suit  by  alien  against  United  States  in 
Court  of  Claims,  objection  that  petition  was  not  filed  in  proper  district 
was  waived  by  general  appearance  of  attorney  general;  Hall  v.  Great 
Northern  Ry.  Co.,  197  Fed.  490,  action  brought  in  State  court  by  aliens 
against  citizen  and  resident  of  another  State  is  not  removable  to  Fed- 
eral court  over  plaintiff's  objections;  Smellie  v.  Southern  Pac.  Co.,  197 
Fed.  644,  645,  alien  bringing  suit  in  State  court  against  citizen,  non- 
resident of  State  and  of  Federal  district  cannot  object  to  removal  to 
Federal  court  of  that  district;  Wind  River  Lumber  Co.  v.  Frankfort 
Marine  Accident  etc.  Ins.  Co.,  196  Fed.  343,  116  C.  C.  A.  160,  suit 
brought  in  State  court  by  corporation  of  another  State  against  alien 
corporation,  is  removable;  Cheatham  Electric  Switching  Device  Co.  v. 
Transit  Development  Co.,  191  Fed.  730,  731,  suit  for  joint  infringement 
of  patent  against  defendants  residing  in  different  districts  cannot  be 
maintained  in  district  other  than  that  of  which  one  of  them  is  in- 
habitant, unless  he  has  committed  infringement  and  has  place  of  busi- 
ness within  district;  Kentucky  Coal  Lands  Co.  v.  Mineral  Dev.  Co.,  191 
Fed.  907,  908,  909,  915,  action  of  trespass  to  recover  damages  for  cutting 
timber  from  land  can  only  be  maintained  in  district  in  which  land  \a 
situated;  Sagara  v.  Chicago  etc.  Ry.  Co.,  189  Fed.  221,  in  action  by 
alien  against  railroad  for  personal  injuries,  defendant  waived  right  to 
insist  upon  being  sued  in  district  of  which  it  was  inhabitant  by  re- 
moving action  to  Federal  court;  H.  J.  Decker  Jr.  &  Co.  v.  Southern  Ry. 
Co.,  189  Fed.  226,  227,  where  alien  sues  foreign  corporation  in  State 
court,  corporation  may  remove  action  to  Federal  court;  Katalla  Co.  v. 
Rones,  186  Fed.  36,  108  C.  C.  A.  132,  where  alien  sued  citizen  of  New 
York  in  State  court  of  Washington  for  personal  injuries,  defendant  by 
removal  proceedings  waived  right  to  be  sued  in  district  of  its  residence; 
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Lewis  Blind  Stitch  Co.  v.  Arbetter  Felling  Mach.  Co.,  181  Fed.  977, 
978,  979,  suit  to  obtain  patent,  of  which  Circuit  Court  is  ^ven  exclusive 
jurisdiction,  may  be  brought  in  any  district  where  valid  service  may  be 
had  on  defendant;  Ladew  v.  Tennessee  Copper  Co.,  179  Fed.  253,  suit 
to  abate  nuisance  brought  by  citizen  of  one  State  against  citizen  of 
another  State  and  alien,  involving  requisite  amount,  is  within  jurisdic- 
tion of  Federal  court ;  Fribourg  v.  Pullman  Co.,  176  Fed.  983,  984,  985, 
suit  between  citizens  of  France  and  Illinois  corporation  could  not  be 
brought  in  North  Carolina,  over  defendant's  protest;  Barlow  v.  Chicago 
&  N.  W.  Ry.  Co.,  172  Fed.  515,  action  by  nonresident  alien  in  State 
court  against  citizen  of  another  State  is  removable;  Imperial  Colliery 
Co.  V.  Chesapeake  etc.  Ry.  Co.,  171  Fed.  590,  suit  in  Federal  court  to 
enjoin  railroad  from  filing  and  enforcing  interstate  rate,  allied  to  be 
nnreasonable,  can  only  be  brought  in  State  in  which  defendant  is  in- 
corporated, and  in  district  of  which  it  is  inhabitant,  unless  objection  is 
waived ;  Carp  v.  Queen  Ins.  Co.,  168  Fed.  783,  action  by  citizen  of  Illinois 
against  alien  insurance  company  for  malicious  prosecution  was  within 
orieinal  jurisdir»tion  of  Federal  Circuit  Court  sitting  in  Missouri; 
Mahopoulus  v.  Chicago  etc.  Ry.  Co.,  167  Fed.  170,  action  by  nonresident 
alien  against  corporation  in  State  other  than  that  of  defendant's  in- 
corporation, but  in  which  it  transacts  business  and  is  subject  to  service 
and  suit  in  State  court,  is  not  removable  unless  plaintiff  consent  or 
waives  objection;  Northern  Pac.  Ry.  Co.  v.  Pacific  Coast  Lumber  Mfrs. 
Assn.,  165  Fed.  9,  13,  91  C.  C.  A.  39,  Federal  court  has  jurisdiction  of 
suit  to  enjoin  railroad  from  filing  or  enforcing  new  schedule  of  rates, 
pending  determination  of  their  reasonableness  by  Interstate  Commerce 
Commission;  Barlow  v.  Chicago  etc.  Ry.  Co.,  164  Fed.  768,  769,  action 
by  nonresident  alien  in  State  court  against  citizen  of  another  State  is 
removable;  Tiemey  v.  Helvetia  Swiss  Fire  Ins.  Co.,  163  Fed.  85,  suit 
by  citizen  against  alien  can  only  be  maintained  in  district  in  which 
valid  service  can  be  made  on  defendant;  Baumgarten  v.  Alliance  Assur. 
Co.,  153  Fed.  303,  holding  alien  insurance  corporation  was  nonresident 
of  California  within  removal  act,  although  it  had  branch  office  within 
State;  United  States  v.  Standard  Oil  Co.,  152  Fed.  293,  under  Anti- 
trust Act  of  1890,  in  suit  against  conspirator  that  is  resident  of  district, 
court  has  jurisdiction  to  summon  nonresident  co-conspirators  by  service 
of  process  without  district;  Lederer  v.  Ferris,  149  Fed.  251,  statute  pro- 
viding that  suit  shall  be  brought  only  in  State  of  defendant's  residence 
does  not  apply  to  suits  in  exclusive  Federal  jurisdiction;  Miller  v.  New 
York  etc.  R.  R.  Co.,  147  Fed.  772,  alien  resident  in  State  can  sue  citizen 
only  in  State  of  latter 's  residence;  United  States  v.  Northern  Pac.  R. 
Co.,  134  Fed.  718,  67  C.  C.  A.  269,  for  jurisdictional  purposes,  cor- 
poration inhabitant  only  of  State  where  incorporated;  United  Shoe  M. 
Co.  V.  Duplessis  etc.  Co.,  133  Fed.  932,  infringement  suit  against  alien 
may  be  brought  in  any  district  where  defendant  may  be  found;  Eddy 
V.  Casas,  118  Fed.  364,  holding  citizen  of  foreign  country  residing  in 
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State  in  which  suit  is  brought  against  him  cannot  remove  same  to  Fed- 
eral courts;  Viiginia-Carolina  Chemical  Co.  y.  Sundry  Ins.  Cos.,  108 
Fed.  453,  holding  privilege  of  requiring  suit  to  be  brought  in  district 
of  residence  inures  only  to  corporations  of  States  of  this  country; 
Spears  v.  Flynn,  102  Fed.  7,  holding  suits  in  Circuit  Court  in  patent 
and  copyright  cases  may  be  brought  in  any  district  where  defendant 
may  be  served;  Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed.  544, 
41  C.  C.  A.  488,  holding  plaintiff  who  had  lost  his  residence  in  West 
Virginia  cannot  sue  California  corporation  in  Circuit  Court  for  West 
Virginia;  Groel  v.  United  Elec.  Co.,  69  N.  J.  Eq.  412,  60  Atl.  828,  each 
State  may  provide  mode  of  service  upon  foreign  corporation  provided 
it  be  not  unreasonable  or  contrary  to  natural  justice;  J.  S.  Appel  Snit 
etc.  Co.  V.  Baggott,  132  Fed.  1006,  arguendo;  Barrow  8.  S.  Co.  v.  Kane, 
170  U.  S.  112,  42  L.  Ed.  968,  18  Sup.  Ct.  530,  nonresident  may  sue 
foreign  corporation  where  it  does  business;  United  States  v.  Southern 
Pac.  R.  R.  Co.,  63  Fed.  485,  suit  to  quiet  title  lies  in  district  where  lapd 
lies;  National  Button  Works  v.  Wade,  72  Fed.  299,  and  Consolidated 
Fastener  Co.  v.  Columbian  Fastener  Co.,  73  Fed.  829,  upholding  suit  in 
district  of  State,  not  that  of  principal  place  of  business;  Van  Patten 
V.  Chicago  etc.  R.  .Co.,  74  Fed.  987,  acts  of  1887-88  da  not  alter  rule  as 
to  cases  exclusively  Federal;  Smith  v.  Sargent  Mfg.  Co.,  67  Fed.  801, 
Noonan  v.  Chester  Park  Athletic  Club  Co.,  75  Fed.  335,  Southern  Pac. 
Co.  V.  Earl,  82  Fed.  694,  27  C.  C.  A.  185  (affirming  75  Fed.  610),  and 
Westinghouse  Air  Brake  Co.  v.  Great  Northern  Ry.  Co.,  88  Fed.  260, 
261,  31  C.  C.  A.  525,  suits  for  infringement  of  patent,  or,  Lederer  v. 
Rankin,  90  Fed.  450,  of  copyright,  may  be  brought  whenever  defendant 
can  be  served ;  Koshland  v.  National  Fire  Ins.  Co.,  31  Or.  219,  220,  49  Pac. 
849,  corporation  is  citizen  only  of  State  creating  it,  for  jurisdictional  pur- 
poses; Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  794,  jurisdic- 
tional limitations  based  on  amount  and  citizenship  do  not  refer  to  cases 
exclusively  Federal;  King  v.  McLean  Asylum  of  Massachusetts  General 
Hospital,  64  Fed.  333,  26  L.  R.  A.  785,  12  C.  C.  A.  145,  statutes  limiting 
jurisdiction  as  to  amount  do  not  affect  habeas  corpus  cases ;  Bergner  etc. 
Brewing  Co.  v.  Dreyfus,  172  Mass.  158,  70  Am.  St.  Rep.  254,  61  N.  E.  532, 
discharge  of  Massachusetts  debtor  does  not  affect  claim  of  nonresident 
corporation,  though  doing  business  in  State;  The  Viola,  59  Fed.  635, 
limiting  general  words  of  section  3,  Act  of  February,  1893,  to  sub- 
ject as  shown  by  context. 

Distinguished  in  Bowers  v.  Atlantic  Gulf  &  Pacific  Co.,  104  Fed.  889, 
890,  holding  act  of  March,  1897,  limits  suits  for  infringement  of  patents 
in  Circuit  Court  to  district  in  which  defendant  is  inhabitant  or  has 
place  of  business;  Galveston  etc.  Ry.  Co.  v.  GonzaleSi  151  U.  S.  503, 
507,  38  L.  Ed.  251,  252,  14  Sup.  Ct.  403,  405  (see  dissenting  opinion  in 

151  U.  S.  513,  514,  515,  520,  88  L.  Ed.  254,  265,  267, 14  Sup.  Ct.  407, 408, 
410),  alien  can  sue  railroad  only  in  district  of  its  domicile;  In  re 
Keasbey  etc.  Co.,  160  U.  S.  229,  40  L.  Ed.  405,  16  Sup.  Ct.  275,  Union 
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Switch  et«.  Co.  ▼.  Hall  Signal  Co.,  65  Fed.  625,  627,  and  Donnelly  ▼. 
United  States  Cordage  Co.,  66  Fed.  614,  615,  as  to  corporations  not 
alien. 

Jurisdiction   over   foreign   corporations.    Note,   85   Am.   St.   Bep. 
918,  919,  923,  931. 

SenrlGe  on  head  of  fixm,  which  is  flnaacial  agent,  is  serrlce  on  corpo- 
ration. 

Approved  in  Geo.  Wm.  Bentley  Co.  v.  Chivers  &  Sons,  215  Fed.  962, 
where  complainant  had  exclusive  contract  of  agency  to  sell  goods  of 
English  corporation  in  United  States,  service  of  subpoena  on  manag- 
ing agent  in  New  York  in  suit  to  restrain  cancellation  of  contract  was 
suflScient;  Venner  v.  Great  Northern  Ry.  Co.,  153  Fed.  412,  holding 
stockholder  cannot  maintain  suit  in  equity  in  Federal  court  against 
corporation  and  others  founded  on  rights  corporation  may  assert,  where 
complaint  does  not  allege  that  he  was  shareholder  at  time  of  transac- 
tions complained  of;  Windell  v.  Holland  American  Line,  40  App.  D.  C. 
7,  service  of  Summons  on  agent  selling  steamship  tickets  in  District 
for  foreign  corporation  operating  ships  between  Europe  and  New  York, 
in  action  for  breach  of  contract  made  outside  of  District,  is  sufficient; 
Ferguson  Contracting  Co.  v.  Coal  etc.  Ry.  Co.,  33  App.  D.  C.  169,  service 
of  process  in  District,  in  action  on  arbitration  award,  upon  treasurer  of 
defendant.  West  Virginia  corporation,  construing  and  operating 
road  wholly  within  that  State,  is  sufficient  to  give  this  court  jurisdic- 
tion; Ricketts  v.  Sun  Printing  etc.  Assn.,  27  App.  D.  C.  226,  service 
of  process  on  person  conducting  business  of  foreign  newspaper  corpora- 
tion within  District  is  sufficient;  Barbour  v.  Paige  Hotel  Co.,  2  App. 
D.  C.  184,  187,  foreign  corporation  engaged  exclusively  in  business  in 
this  District,  is  nonresident  and  subject  to  attachment  as  such ;  State  v. 
Sale,  232  Mo.  175,  132  S.  W.  1122,  where  statute  required  foreign 
corporation  to  maintain  public  office  in  State,  service  of  summons  upon 
"clerk''  in  charge  of  such  office  was  sufficient;  Whitehurst  v.  Kerr,  153 
N.  C.  79>  68  S.  E.  914,  service  of  process  on  bookkeeper  of  foreign 
corporation  engaged  in  bridge  building  was  sufficient;  Davis  v.  Jackson- 
ville etc.  Line,  126  Mo.  76,  28  S.  W.  967,  service  of  "freight  solicitor" 
is  sufficient. 

Distinguished  in  United  States  v.  Bedouin  S.  S.  Co.,  167  Fed.  866, 
service  upon  parties  representing  owner  of  vessel  in  her  chartering  to 
government  and  in  prosecution  of  claim  against  it  was  sufficient;  Reilly 
V.  Philadelphia  &  R.  R.  Co.,  109  Fed.  351,  holding  service  on  director 
found  in  district  charged  with  no  business  of  corporation  is  sufficient 
under  N.  Y.  Code,  §  432 ;  Goldey  v.  Morning  News,  156  U.  S.  522,  39 
L.  Ed.  518,  15  Sup.  Ct.  561,  and  United  States  Graphite  Co.  v.  Pacific 
Graphite  Co.,  68  Fed.  444,  as  to  agent  casually  in  State;  Connecticut 
Mut.  Life  Ins.  Co.  v.  Spratley,  99  Tenn.  333,  44  L.  R.  A.  445,  42  S.  W. 
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147,  limiting  statxite  authorizing  service  on  agents  to  persons  reasonably 
representative. 

Who  is  ''agent"  within  statute  providing  for  service  of  process 
on  agent  of  foreign  corporation.    Note,  19  Ann.  Cas.  206. 

Service    of   process    constituting   due   process    of    law.    Note,  50 
L.  R.  A.  500. 

Mandamns  lies  to  compel  Olrcnit  Oonrt  to  take  Jurisdiction  wliere  appeal 
does  not  Ue  to  dismissal. 

Approved  in  Ex  parte  State  of  Nebraska,  209  U.  S.  442,  443,  52  L.  Ed. 
879,  28  Sup.  Ct.  581,  denying  manda'mus  to  review  decision  of  Circuit 
Court  that  State  of  Nebraska  was  not  necessary  party  plaintiff  in  suit 
by  attorney  general  against  nonresident  railroad  to  enjoin  it  from 
charging  more  than  statutory  rates;  Re  Pollitz,  206  U.  S.  331,  332, 
51  L.  Ed.  1084,  27  Sup.  Ct.  729,  denying  mandamus  to  compel  Circuit 
Court  to  reverse  decision  refusing  to  remand  case  removed  by  defend- 
ant on  ground  that  controversy  is  separate  and  determinable  without 
other  defendants;  Raleigh  v.  First  Judicial  Dist.  Court,  24  Mont.  313, 
315,  61  Pac.  994,  holding  mandamus  will  lie  where  District  Court 
erroneously  struck  from  files  a  will  contest  because  of  a  former  contest 
which  had  been  dismissed ;  Hill  v.  Superior  Court,  15  Cal.  App.  313, 114 
Pac.  808,  mandamus  lies  to  compel  court  to  hear  election  contest; 
Williams  v.  Capehart,  61  Fla.  483,  54  South.  777,  mandamus  lies  to 
compel  county  judge  to  enforce  orders  against  administrator  by  con- 
tempt proceedings;  State  v.  Holtcamp,  266  Mo.  378,  181  S.  W.  1015, 
mandamus  is  proper  remedy  to  compel  probate  judge  to  classify  judg- 
ment on  appeal  from  Circuit  Court  allowing  claim  against  estate; 
State  V.  Homer,  249  Mo.  71,  155  S.  W.  408,  holding  mandamus  is 
proper  remedy  to  compel  Circuit  Court  to  proceed  with  case  upon  its 
refusal  to  do  so  on  ground  that  return  of  summons  was  insufficient  to 
confer  jurisdiction;  In  re  Atlantic  City  R.  R.  Co.,  164  U.  S.  635,  41 
L.  Ed.  580,  17  Sup.  Ct.  208,  mandamus  cannot  be  used  as  writ  of  error 
or  appeal ;  Schintz  v.  Morris,  13  Tex.  Civ.  App.  594,  35  S.  W.  523,  com- 
pelling retrial  after  verdict  had  been  set  aside. 

Distinguished  in  In  re  Grossmayer,  177  U.  S.  50,  44  L.  Ed.  666,  20 
Sup.  Ct.  536,  holding  mandamus  will  not  lie  to  compel  Circuit  Court  to 
take  jurisdiction  where  no  lawful  service  was  had  on  defendant;  In  re 
Westervelt,  98  Fed.  912,  39  C.  C.  A.  350,  holding  mandamus  will  not 
issue  to  compel  Circuit  Court  to  strike  out  answer  and  sign  decree  since 
appeal  offers  full  remedy. 

When  mandamus  is  proper  remedy  against  public  officers.     Note, 
98  Am.  St.  Eep.  891. 

Applicability  of  statute  of  limitations   or  doctrine   of  laohes  to 
mandamus  proceeding.    Note,  9  AniLi  Cas.  846« 
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Expired  or  repealed  statute  in  p^ri  materia  as  aid'  to  construction 
of  statute.    Note,  Ann.  Oas.  1915B,  626. 

Miscellaneous.  Cited  in  Smith  v.  Iverson,  203  U.  S.  586,  51  L.  Ed. 
829,  27  Sup.  Ct.  784,  dismissing  for  want  of  jurisdiction. 

150  U.  8.  665-673,  37  L.  Ed.  1215,  14  Sup.  Ct.  219,  LEHIOH  ZINC  ETC. 

CO.  ▼.  BAMFOBB. 

Contract  of  lease  of  mine,  stipulating  for  payment  of  royalties  accord- 
ing to  production,  constmed. 

Approved  in  Berwind- White  Coal  Min.  Co.  v.  Martin,  124  Fed.  315, 
60  C.  C.  A.  27,  holding  defendant  abandoning  ten-year  coal  lease,  re- 
quiring mining  of  seventy-five  thousand  tons  annually  or  payment  of 
royalties  on  such  amount,  is  liable  for  such  royalties;  Coal  Creek  Min. 
etc.  Co.  V.  Tennessee  Coal  etc.  Co.,  106  Tenn.  679,  62  S.  W.  168,  holding 
royalty  on  minimum  amount  of  coal  defendant  was  bound  to  mine  under 
contract  was  liquidated  damages  and  not  penalty;  Laing  v.  Price,  75 
W.  Va.  196,  83  S.  E.  499,  denying  rescission  of  contract  or  lease  of 
coal  land  for  nonexistence  of  coal  of  quantity  and  quality  contemplated 
by  parties  at  time  of  execution  of  lease ;  Harvey  Coal  etc.  Co.  v.  Dillon, 
59  W.  Va.  615,  6  L.  B.  A.  (N.  S.)  628,  53  S.  E.  933,  sealed  writing 
granting  exclusive  right  to  mine  and  sell  coal  in  certain  tract  of  land 
for  thirty  years  with  privilege  of  extension  of  time  if  coal  is  not  ex- 
hausted, is  lease  taxable  to  lessee  under  act  of  1905. 

Fraud  embraces  representations  of  material  facts,  intending  to  convey 
impression  of  knowledge  not  existing. 

Approved  in  Simon  v.  Goodyear  Metallic  Rubber  Shoe  Co.,  105  Fed. 
581,  52  L.  R.  A.  745,  44  C.  C.  C.  612,  holding  false  representations  made 
with  purpose  of  procuring  contract  in  question  without  knowledge  of 
truth  or  falsity  is  a  false  representation;  Bement  v.  La  Dow,  66  Fed. 
188,  arguendo. 

Cteneral  assertion  that  land  is  yalnable,  although  untrue,  is  not  deceit. 
Approved  in  Reynolds  v.  Evans,  123  Md.  371,  91  Atl.  566,  statement 
that  stock  was  worth  three  hundred  dollars  per  share  not  shown  to  be 
false  at  time  it  was  made  or  that  purchaser  had  ris:ht  to  rely  on 
it  is  not  sufficient  basis  for  action  for  damages  for  fraudulent 
representations  inducing  purchase  of  stock. 

Generally  there  must  be  knowledge  of  falsity  of  representations;  but 
not  where  vendor  presumed  to  know  facts. 

Approved  in  Eleven  Gross  Packages  etc.  v.  United  States,  233  Fed. 
74,  affirming  decree  of  forfeiture  in  proceeding  under  Food  and  Drugs 
Act  for  false  and  fraudulent  labels,  where  sellers  knew  pills  were  not 
efficacious  to  produce  results  claimed  in  labels;  Cook  v.  Hale,  210  Fed. 
342,  holding  defect  in  pleadings,  in  action  for  fraudulent  representa- 
XVI— 46 
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tions  in  sale  of  timber  on  certain  land,  was  cured  by  verdict,  and  over- 
mling  motion  for  judgment  non  obstante  veredicto;  King  v.  Lambom, 
186  Fed.  28,  108  C.  C.  A.  123,  person  induced  to  purchase  interest  in 
land  containing  coal  mine  by  false  representations  as  to  quantity  of 
coal  mined  within  past  year  could  rescind  contract,  although  co-com- 
plainant  was  party  to  fraud,  and  was  not  entitled  to  relief;  Slater 
Trust  Co.  v.  Gardiner,  183  Fed.  271,  where  corporation  issued  mortgage 
on  forty-seven  thousand  acres  of  land  to  secure  bond  issue,  although 
it  merely  owned  coal  underlying  land,  and  not  fee  except  as  to  seven 
hundred  acres,  neither  president  of  corporation  signing  mortgage  with 
knowledge  of  facts  nor  stockholders  authorizing  its  execution  were  per- 
sonally liable  for  deceit  to  bondholder  who  suffered  loss;  Joslyn  v. 
Cadillac  Automobile  Co.,  177  Fed.  868,  101  C.  C.  A.  77,  allowing  rescis- 
sion of  contract  and  recovery  of  purchase  price  for  misrepresentation 
as  to  horse-power  automobile  would  develop,  whether  vendor  knew 
representation  was  false  or  not;  Cheney  v.  Dickinson,  172  Fed.  112, 
28  L.  B.  A.  (N.  S.)  859,  96  C.  C.  A.  314,  promoters  of  corporation,  hav- 
ing made  false  representations  in  prospectus  to  induce  persons  to  buy 
treasury  stock  at  par  are  not  liable  in  damages  to  person  buying 
stock  from  another  stockholder  at  less  than  par;  Milson  v.  Gerstenberg, 
43  App.  D.  C.  176,  reversing  directed  verdict  for  defendant  in  action 
of  deceit  by  purchase  of  stock  in  company  owning  patent  for  pomp, 
where  evidence  was  conflicting  as  to  fraudulent  representations  as  to 
pump's  capacity;  The  Normannia,  62  Fed.  472,  where  to  sell  ticket 
ship  owner  denied  that  there  were  steerage  passengers;  Penn.  Mut. 
Life  Ins.  Co.  v.  Mechanics'  Sav.  Bank  etc.  Co.,  73  Fed.  654,  38  L.  R.  A. 
70,  19  C.  C.  A.  316,  misstatement  honestly  made  is  not  bad  faith  within 
act  of  Pennsylvania,  1885 ;  Brady  v.  Evans,  78  Fed.  560,  24  C.  C.  A.  236, 
arguendo. 

160  V.  8.  674-706,  37  L.  Ed.  1218,  14  Snp.  Ot.  264,  BEIJ>EN  Y.  OHASE. 

Supreme  Court's  appellate  Jurisdiction  over  maritime  torts  cannot  be 
ousted  by  suit  in  State  court  not  applying  navigation  rules. 

Approved  in  Chesley  v.  Nantasket  Beach  Steamboat  Co.,  179  Mass. 
471,  61  N.  E.  51,  holding  fisherman  in  a  boat  anchoring  in  improper 
place  in  steamer  route  in  fog,  and  making  no  signals,  cannot  recover 
against  steamer  properly  signaUng. 

Where  vessels  are  equally  culpable  loss  should  be  divided. 
Approved  in  United  States  v.  Erie  R.  Co.,  172  Fed.  54,  96  C.  C.  A. 
538,  holding  both  vessels  in  fault  for  collision  on  lake  in  daytime  in 
clear  weather,  one  for  not  keeping  her  speed,  and  second  for  not  ob- 
serving first  had  practically  stopped  and  governing  her  course  accord- 
ingly; Mooney  v.  Carter,  152  Fed.  149,  81  C.  C.  A.  365,  steamer  and 
deceased  were  both  in  fault  for  violating  rules  of  navigation  and  there 
could  be  no  recovery  for  death  under  Alabama  code. 
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At  common  law,  where  both  yeaselB  are  equally  at  fault,  neither  can 
recover.' 

Approved  in  New  York  etc.  Towboat  Co.  v.  New  York  etc.  R.  R.  Co., 
148  N.  Y.  681,  42  N.  E.  1088,  following  role. 

Contributory  negligence  as  bar  to  recovery.    Note,  19  £.  B.  0.  207. 

Snperristng  Ini^ectore'  rules  for  pandng  steamers  have  9ff«ct  of  statutes 
to  be  construed  by  court. 

Approved  in  Towboat  No.  1,  74  Fed.  909,  21  C.  C.  A.  169,  and  The 
H.  I.  Dimock,  77  Fed.  230,  23  C.  C.  A.  123,  following  role. 

■  Bules  should  be  departed  from  only  in  extremis  and  only  to  extent 
danger  demands. 

Approved  in  The  Philadelphia,  199  Fed.  303,  tug  colliding  with 
schooner  in  river  in  daytime  was  solely  in  fault  under  inland  rules  re- 
quiring tug  to  keep  out  of  way,  and  change  of  course  of  schooner 
was  in  extremis;  Lake  Erie  Transp.  Co.  v.  GKlchrist  Transp.  Co.,  142 
Fed.  95,  73  C.  C.  A.  313,  each  vessel  is  entitled  to  presume  that  the 
other  will  act  lawfully;  Chesley  v.  Nantasket  Beach  Steamboat  Co.,  179 
Mass.  472,  61  N.  E.  51,  holding  fisherman  anchoring  boat  near  steamer's 
route  in  fog,  making  no  signal,  cannot  recover  against  steamer  making 
proper  signals;  The  Marguerite,  87  Fed.  956,  960,  actual  maneuvering 
powers  of  vessels  do  not  affect  sailing  vessel's  right  of  way. 

Distinguished  in  The  H.  F.  Dimock,  77  Fed.  230,  23  C.  C.  A.  123, 
honest  mistake  of  judgment  does  not  justify  such  departure. 

Burden  is  on  vessel  departing  from  rules  to  show  Justification. 
Approved  in  The  Lauretta  Speddin,  184  Fed.  286, 106  C.  C.  A.  425,  tug 
was  solely  in  fault  for  collision  in  daytime  in  calm  weather  with  sailing 
vessel  on  Patapsco  River  under  inland  rules  requiring  tug  to  keep  out  of 
way  and  sailing  vessel  to  keep  her  course  and  speed;  Kelley  Island  etc. 
Co.  v.  City  of  Cleveland,  144  Fed.  212,  violation  of  rule  requiring  vessel  to 
signal  and  not  pass  without  consent  of  overtaken  vessel ;  The  Georgetown, 
135  Fed.  859,  danger  signals  in  case  of  reversal  of  steam  vessels;  The 
Edward  Smith,  135  Fed.  35,  67  C.  C.  A.  506,  violation  of  rules  governing 
canal  and  approaches;  The  Admiral  Cecille,  134  Fed.  678,  bark  anchored 
in  part  of  harbor  where  anchorage  was  prohibited  without  permit  from 
harbor  master;  Chesley  v.  Nantasket  Beach  Steamboat  Co.,  179  Mass.  472, 
61  N.  E.  51,  holding  fisherman  anchoring  boat  near  steamer's  route  in  fog, 
making  no  signals,  cannot  recover  against'  steamer  making  proper 
signals ;  Donneil  v^  Boston  Towboat  Co.,  89  Fed.  762;  32  C.  C.  A.  331, 
burden  is  on  schooner  to  prove  change  of  course  in  fog  did  not  con- 
tribute to  collision. 

Vessels  committing  positive  fault  must  show  that  error  did  not  con- 
tribute to  accident. 

Approved  in  The  Albert  Dumois,  117  U.  S.  250,  44  L.  Ed.  758,  20  Sup. 
Ct.  599,  holding  vessel  ascending  Mississippi  not  justified  under  facts 
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in  starboarding  in  violation  of  pilot  rule  18;  Yang-Tsze  Ins.  v.  Fumess, 
Withy  &  Co.,  215  Fed.  863,  132  C.  C.  A.  201,  steamships  "Alleghany" 
and  "Pomaron"  were  both  in  fault  for  collision  at  sea  in  daytime  in 
open  weather,  former  for  failing  to  keep  lookout,  and  latter  for  chang- 
ing course    without    necessity;    Burley  v.    Compagnie  De    Navigation 
Francaise,  194  Fed.  338,  115  C.   C.  A.  199,  owners  of  tug    piloting 
French  bark  to  anchorage  were  liable  over  for  damages  recovered  by 
vessel  colliding  in   fog  with  bark  anchored  in   im{)H>per  place;   Com- 
pagnie  De   Navigation    Francaise   v.   Burley,    183    I^ed.   168,   holding 
pilots  employed  by  French  bark  unfamiliar  with  pot-t  of  Tacoma  to  tow 
her  to  anchorage  were  liable  over  for  damages  paid  by  bark  to  steamer 
in  collision  for  being  anchored  in  fairway  contrary  to  port  regulations; 
Palmer  v.  Merchants  &  M.  Transp.  Co.,  154  Fed.  709,  holding  steamer 
running  at  immoderate  speed  in  fog  in  fault  for  collision,  and  schooner 
not  chargeable  with  contributory  fault  on  ground  that  sidelights  could 
be  obscured  by  sails,  where  preponderance  of  evidence  negatived  such 
claim;  The  Straits  of  Dover,  120  Fed.  904,  58  C.  C.  A.  86,  holding 
vessel  at  fault  for  failing  to  maintain  speed  as  required  by  rules  or 
to  give  danger  signal;  The  Acilia,  120  Fed.  468,  56  C.  C.  A.  605  (affirm- 
ing 108  Fed.  978),  holding  vessel  at  fault  for  attempting  to  cross  bows 
of    approaching    steamer  in    violation  of  inland    rules    of  navigation; 
Chesley  v.  Nantasket  Beach  Steamboat  Co.,  179  Mass.  472,  61  N.  E.  51, 
holding  fisherman  anchoring  boat  near  steamer's  route  in  fog,  making 
no  signals,  cannot  recover  from  steamer  making  proper  signals;  Smith 
V.  Norfolk  etc.  R.  Co.,  45  N.  C.  101,  122  Am.  St.  Rep.  428,  58  S.  E.  800, 
holding  in  action  at  law  for  injuries  to  steamer  in  collision,  that  proxi- 
mate cause  was  act  of  officer  of  plaintiff's  vessel  in  changing  course, 
though  defendant's  vessel  was  going  faster  than  rules  allowed;  City 
of  Marinette  v.  Goodrich  Transit  Co.,  153  Wis.  95,  140  N.  W.  1095,  in 
action  by  city  for  damages  to  bridge  by  steamer  running  into  it,  evi- 
dence was  sufficient  to  sustain  finding  that  absence  of  lights  on  bridge 
as  required  by  lighthouse  board  did  not  contribute  to  collision;  The 
Martello,  153  U.  S.  74,  38  L.  Ed.  641,  14  Sup.  Ct.  727,  where  sailing 
vessel  was  not  provided  with  fog-horn;  The  Britannia,  153  U.  S.  143, 
38  L.  Ed.  665,  14  Sup.  Ct.  800,  sailing  vessel  must  keep  her  course  on 
steamer's  approach;   Thames  Towboat  Co.  v.   Central   etc.  R.  Co.,  61 
Fod.  118,  where  it  was  duty  of  vessel  with  car-floats  to  reverse;  The 
H.  F.  Dimock,  77  Fed.  230,  23    C.  C.  A.  173,  necessity  of  speed  to 
maintain  steerageway  does  not  justify  same  in  channel  in    fog;  The 
Glendale,  81  Fed.  640,  26  C.  C.  A.  500,  and  The  Livingston,  87  Fed. 
778,  onus  is  on  libelant  to  prove  absence  of  lights  did  not  contribute 
to  collision;  Flint  etc.  R.  Co.  v.  Marine  Ins.  Co.,  71  Fed.  215,  arguendo. 
Distinguished  in  The  Lakme,  118  Fed.  979,  55  C.  C.  A.  466,  holding 
tug  signaling  to  pass  starboard  to  starboard  not  at  fault  where  colli- 
sion occurred  where  other  vessel,    though  assenting,   failed  to  follow 
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signal;  Greenwood  v.  Westport,  60  Fed.  567,  where  violation  of  pilotage 
law  could  not  have  contributed  to  disaster. 

Vessel  obeying  roles  cannot  be  gnll^  of  fault. 
Approved  in  The  Delaware,  161  U.  S.  469,  40  L.  Ed.  775,  16  Sup.  Ct. 
621,  and  The  New  York,  82  Fed.  829,  27  C.  C.  A.  154,  steamer  with 
right,  of  way  may  maintain  course  and  speed  unless  clearly  disastrous ; 
The  Victory,  168  U.  S.  426,  42  L.  Ed.  529,  18  Sup.  Ct.  156,  one  ship 
need  not  anticipate  another's  departure  from  rules. 

What  adjudication  of  State  courts  reviewable  in  Federal  Supreme 
Court    Note,  62  L.  B.  A.  588. 
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161  U.  8.  1-M,  38  I..  Ed.  56,  14  Bnp.  Ot  240,  AKOIiB  T.  OHIOAGO  BTO. 
BY.  CO. 

Benraxrer  adsiltf  trath  of  bill's  aUegatioiig. 

Approved  in  Bobbs-Merrill  Co.  ▼.  Straus,  147  Fed.  26,  16  L.  K  A. 
<N.  8.)  766,  77  C.  C.  A.  607,  where  one  making  malicious  attempts  to 
induce  dealer  in  eopyrighted  publication  to  sell  same  for  less  than  he 
had  contracted  with  owner  to  sell  it,  latter  entitled  to  relief;  Dr.  Miles 
Medical  Co.  v.  Jaynes  Drug  Co.,  149  Fed.  841,  upholding  sufficiency  of 
bill  to  enjoin  defendants  from  inducing  breach  of  contract  by  third 
parties;  Angle  v.  Chicago  etc.  Ry.  Co.,  96  Fed.  216,  following  rule; 
Angle  V.  Chicago  etc.  Ry.  Co.,  94  Fed.  717,  36  C.  C.  A.  438,  in  state- 
ment of  facts. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  163 
U.  S.  48,  41  L.  Ed.  66,  16  Sup.  Ct.  923,  defendant  answering,  facts  must 
be  proven. 

In  suit  for  wrongful  interference  with  other's  contract,  it  is  no  defense 
that  it  mi^t  never  have  been  completed. 

Approved  in  State  ex  rel.  Ketcbam  v.  Terre  Haute  etc.  R.  Co.,  166 
Ind.  583,  77  N.  E.  1078,  holding  State  cannot  recover  profits  of  rail- 
road by  reason  of  fact  that  latter  had,  through  bribery,  prevented 
legislative  action  allowing  same;  Thacker  Coal  etc.  Co.  v.  Burke,  59 
W.  Va.  254,  255,  8  Ann.  Oas.  885,  5  L.  R.  A.  (N.  S.)  1091,  53  S.  E.  162, 
holding  corporation  entitled  to  damages  in  action  against  person  entic- 
ing servants  from  its  services. 

Third  party  maliciously  disabling  one  from  performance  of  contract 
may  be  sued  by  the  other  contracting  party. 

Approved  in  American  Banana  Co.  v.  United  Fruit  Co.,  213  U.  S. 
358,  16  Ann.  Cas.  1047,  53  L.  Ed.  833,  29  Sup.  Ct.  511,  holding  acts 
of  sovereignty  of  Costa  Rica  in  promoting  monopoly  cannot  be  made 
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subject  of  threefold  damages  under  Sherman  Act;  Cortelyou  v.  Charles 
Eneu  Johnson  &  Co.,  207  U.  S.  200,  62  L.  Ed.  168,  28  Sup.  Ct.  105,  hold- 
ing owner  of  patented  machine  is  not  guilty  of  infringement  in  using 
his  own  risk  on  same,  where  he  had  no  notice  that  patentee  had  re- 
stricted use  of  machine  to  his  own  risk  only;  Bitterman  v.  Louisville 
etc.  R.  R.  Co.,  207  U.  S.  222,  12  Ann.  Oaa.  698,  62  L.  Ed.  182,  28  Sup. 
Ct.  91,  holding  courts  will  enjoin  broker  from  selling  nontransferable 
excursion  tickets;  Weeghman  v.  Killifer,  215  Fed.  293,  294,  L.  R.  A. 
1915A,  820,  131  C.  C.  A.  558,  holding  one  inducing  party  to  break  con- 
tract cannot  later  enjoin  him  from  performing  same;  American  Malt- 
ing Co.  V.  Keitel,  209  Fed.  358,  126  C.  C.  A.  277,  holding  equity  may 
enjoin  interference  by  third  party;  Sperry  &  Hutchinson  Co.  v.  Pom- 
mer,  208  Fed.  810,  refusing  injunction  where  it  was  shown  defendant 
published  wrong  list  of  customers  through  error;  Lewis  v.  Bloede,  202 
Fed.  16,  18,  19,  120  C.  C.  A.  335,  holding  where  evidence  conflicting, 
jury  should  decide  whether  contract  was  willfully  broken;  Sperry  & 
Hutchinson  Co.  v.  Pommer,  199  Fed.  314,  restraining  a  rival  trading- 
stamp  company;  United  Cigarette  Mach.  Co.  v.  Winston  Cigarette 
Mach.  Co.,  194  Fed.  957,  114  C.  C.A.  583,  holding  managing  officer  of 
corporation  who  violated  contract  with  third  person  is  liable  in  dam- 
ages; George  Jonas  Glass  Co.  v.  Glass  Bottle  Blowers'  Assn.,  77  N.  J. 
Eq.  223,  41  L.  R.  A.  (N.  S.)  445,  79  Atl.  264,  and  Hitchman  Coal  etc. 
Co.  v.  Mitchell,  172  Fed.  967,  both  enjoining  labor  union  from  inducing 
men  to  leave  employment;  Citizens*  Light  etc.  Co.  v.  Montgomery  Light 
etc.  Co.,  171  Fed.  561,  holding  defendant  will  be  enjoined  from  induc- 
ing plaintiff's  customers  from  breaking  their  contracts,  where  action 
for  damages  would  not  furnish  adequate  relief;  Sweeney  v.  Smith,  167 
Fed.  387,  holding  fact  that  purchaser  of  bonds  had  notice  that  seller 
had  contracted  to  sell  to  another,  did  not  render  him  liable  in  dam- 
ages; Sperry  &  Hutchinson  Co.  v.  Louis  Weber  &  Co.,  161  Fed.  222, 
holding  trading-stamp  company  might  enjoin  sale  of  its  stamps  at 
lower  price;  Motley,  Green  &  Co.  v.  Detroit  Steel  etc.  Co.,  161  Fed.  395, 
and  Tubular  Rivet  etc.  Co.  v.  Exeter  Boat  etc.  Co.,  159  Fed.  830,  86 
C.  C.  A.  648,  both  holding  it  is  not  necessary  to  prove  malice  or  ill- 
will;  Wells  &  Richardson  Co.  v.  Abraham,  146  Fed.  194,  granting  in- 
junction against  third  party  inducing  dealers  in  patent  medicines  to 
sell  same  in  violation  of  contract  with  manufacturers;  Louisville  etc.  R. 
Co.  V.  Bitterman,  144  Fed.  45,  75  C.  C.  A.  192,  enjoining  scalpers  of 
railroad  tickets;  Louisville  etc.  Ry.  Co.  v.  Pitterman,  128  Fed.  178, 
holding  railroad  company  entitled  to  injunction  to  restrain  ticket 
broker  from  buying  and  selling  tickets  issued  to  persona  who  have 
contracted  not  to  transfer  the  same;  Delaware  etc.  R. .R.  Co.  v.  Frank, 
110  Fed.  694,  holding  ticket  broker  who  induces  another  to  violate  his 
contract  by  selling  return  portion  of  ticket  after  he  has  agreed  not  to 
transfer  it  is  liable;  Passaic  Print  Works  v.  Ely  etc.  Dry  Goods  Co., 
105  Fed.  171,  62  L.  R.  A.  673,  44  C.  C.  A.  426,  holding  petition  which 
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stated  that  defendants  offered  for  sale  certain  calicoes  at  prices  less 
than  those  stated  by  plaintiff  for  the  purpose  of  injuring  business  of 
plaintiff  does  not  state  a  cause  of  action;  Mahoney  v.  RobertSi  86  Ark. 
139,  110  S.  W.  228,  allowing  damages  for  breach  of  contract  not  to 
engage  in  similar  business  in  neighborhood;  Kirby  v.  Union  Pac.  Ry. 
Co.,  51  Colo.  516,  517,  Ann.  Cas.  1913B,  461,  119  Pac.  1045,  1046,  en- 
joining ticket-scalpers;  McGuire  v.  Gerstley,  26  App.  D.  C.  203,  holding 
no  action  lies  for  inducing  partner  to  terminate  partnership;  Leonard 
V.  Abner-Drury  Brewing  Co.,  25  App.  D.  C.  175,  enjoining  lubor  union 
from  inducing  employees  to  leave;  Kemp  v.  Division  No.  241,  Amalga- 
mated Assn.  etc.  Ry.  Employees,  255  111.  237,  Ann.  Oas.  1913D,  347,  99 
N.  E.  398,  enjoining  boycott  of  labor  union;  Hollenbeck  v.  Ristine,  114 
Iowa,  367,  86  N.  W.  381,  holding  one  cannot  advise  another  to  dis- 
charge an  employee,  accompanying  his  advice  with  libelous  charges, 
and  escape  liability;  Cumberland  Glass  Mfg.  Co.  v.  De  Witt,  120  Md. 
392,  Ann.  Cas.  1915A,  702,  87  Atl.  931,  applying  rule  where  defendant 
sought  to  break  contracts  for  sale  of  goods;  Knickerbocker  Ice  Co.  v. 
Gardiner  Dairy  Co.,  107  Md.  564,  16  L.  B.  A.  (N.  8.)  746,  69  Atl.  408, 
holding  exemplary  damages  are  not  recoverable  in  absence  of  malice; 
Beekman  v.  Marsters,  195  Mass.  210,  122  Am.  St.  Rep.  282,  11  Ann. 
Cas.  832,  11  L.  R.  A.  (K.  S.)  201,  80  N.  E.  818,  applying  rule  where 
plaintiff  had  agency  to  represent  hotel  company;  Moran  v.  Dunphy, 
177  Mass.  487,  59  N.  E.  126,  holding  one  who  through  falsehood  brings 
about  discharge  of  servant  is  liable  in  damages  to  servant;  Attorney 
General  v.  National  Cash  Register  Co.,  182  Mich.  121,  Ann.  Oas.  1916D, 
638,  148  N.  W.  427,  holding  suits  cannot  be  maintained  for  violation  of 
patents  which  had  expired;  Rhoades  v.  Malta  Vita  Pure  Food  Co.,  149 
Mich.  238,  112  N.  W.  941,  applying  rule  where  employee  was  induced 
to  leave  service;  Globe  etc.  Fire  Ins.  Co.  v.  Firemen's  Fund  Fire  Ins. 
Co.,  97  Miss.  163,  29  L.  R.  A.  (N.  S.)  869,  52  South.  456,  holding  insur- 
ance -company  cannot  induce  agent  of  another  company  to  leave  his 
employment;  Richardson  v.  Dell,  245  Mo.  332,  149  S.  W.  19,  holding  one 
purchasing  mine  on  installment  plan  might  withdraw  from  purchase 
at  any  time;  Schonwald  v.  Ragains,  32  Okl.  236,  237,  89  L.  R.  A.  (N.  S.) 
854,  122  Pac.  208,  209,  applying  principle  where  attempt  was  made  to 
break  contracts  for  purchase  of  ice;  Donnelly  v.  Jackson  Bros.,  2  Tenn. 
Civ.  413,  allowing  punitive  damages  where  malice  was  shown;  Ray- 
mond V.  Yarrington,  96  Tex.  450,  73  S.  W.  803,  holding  where  one  know- 
ingly induces  another  to  break  his  contract  injured  party  has  cause  of 
action  for  damages;  White  v.  White,  132  Wis.  130,  111  N.  W.  1119, 
applying  rule  where  third  parties  attempted  to  break  marriage  contract ; 
Martens  v.  Reilly,  109  Wis.  475,  84  N.  W.  844,  holding  conspiracy  to 
secure  breach  of  contract  is  actionable  in  favor  of  third  person  in- 
jured; Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  163  U.  S.  32, 
41  L.  Ed.  61,  16  Sup.  Ct.  917,  referring  to  facts;  Thomas  v.  Cincinnati 
etc.  Ry.  Co.,  62  Fed.  818,  it  is  unlawful  conspiracy  to  comx>el  railroads 
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to  give  up  using  cars  in  violation  of  contracts,  to  injure  owners;  Con- 
solidated Steel  etc.  Co.  v.  Murray,  80  Fed.  827,  granting  injunction 
against  labor  union's  conspiring  to  interfere  with  business;  Nashville 
etc.  Ry.  Co.  v.  McConnell,  82  Fed.  71,  restraining  sale  of  tickets  by 
scalpers ;  Gore  v.  Condon,  87  Md.  376,  67  Am.  St.  Rep.  366,  40  L.  B.  A. 
884,  39  Atl.  1044,  permitting  action  against  person  prosecuting  suit 
based  on  fraudulent  title  and  who  serves  notice  on  tenants  not  to  pay 
rent;  Seelig  v.  Dumas,  48  La.  Ann.  1496,  21  South.  92,  allowing  dam- 
ages to  plaintiff  who  leased  furniture  and  lessee  sold  it  to  defendant; 
dissenting  opinion  in  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co., 
220  U.  S.  410,  55  L.  Ed.  520,  31  Sup.  Ct.  376,  majority  holding  owner 
of  patented  medicine  cannot  fix  retail  price. 

Distinguished  in  Dr.  Miles  Medical  Co.  v.  John  D.  Park  &  Sons  Co., 
220  U.  S.  395,  55  L.  Ed.  513,  31  Sup.  Ct.  376,  holding  owner  of  pat- 
ented medicine  cannot  fix  retail  price  of  same;  Lisman  v.  Milwaukee 
etc.  Ry.  Co.,  161  Fed.  479,  holding  in  order  for  bondholder  to  compel 
corporation  to  issue  stock  in  exchange  for  bonds,  he  must  show  stock 
to  be  of  greater  value;  Jackson  v.  Morgan,  49  Ind.  App.  385,  94  N.  E. 
1024,  and  ISleeper  v.  Baker,  22  N.  D.  393,  Ann.  Oas.  1914B,  1189,  39 
L.  R.  A.  (N.  S.)  864,  134  N.  W.  719,  both  holding  action  will  not  lie 
unless  fraud  or  coercion  is  used;  Randolph  v.  Allen,  73  Fed.  41,  19 
C.  C.  A.  363,  upon  question  of  delay  in  prosecution  of  suits;  dissenting 
opinion  in  L.  D.  Willcutt  &  Sons  Co.  v.  Bricklayers'  etc.  Union  No.  3, 
200  Mass.  129,  23  L.  R.  A.  (N.  S.)  1236,  85  N.  E.  905,  majority  holding 
court  will  enjoin  labor  unions  from  inducing  laborers  to  leave  employ- 
ment. 

Actions  for  inducing  one  to  break  his  contract.    Note,  97  Am.  St 
Rep.  924. 

Civil  liability   for  interference  with  contract  relations.    Note,  2 
Ann.  Gas.  442. 

Act  lawful  in  itself    not  rendered  unlawful  by  malicious  motive. 
Note,  1  Ann.  Oas.  251. 

Right  of  action  for  inducing  breach  of  contract.    Note,  16  L.  R.  A. 
(N.  S.)  747. 

Liability  for  inducing    breach  of    contract  of   service.    Note,  17 
E.  R.  0.  353,  356. 

Corporate  sole  stockholder,  causing  all  property  to  be  transfexred  to 
himself,  may  be  held  by  creditor  for  corporate  payments. 

Approved  in  Moffat  v.  Smith,  101  Fed.  773,  41  C.  C.  A.  671,  holding 
sole  owner  of  corporate  stock  who  has  secured  all  the  assets  and  sur- 
rendered all  his  stock,  pending  action  for  tort  against  corporation, 
cannot  enjoin  judgment  creditor  from  selling  on  execution  the  prop- 
erty so  conveyed. 

What  is  a  withdrawing  of  the  assets  of  corporations.    Note,  57 
Am.  St.  Rep.  83. 
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Court  may  only  inquire  into  legisUtiire's  powtf,  not  motiyes  or  .ex- 
pediency. 

Approved  in  People  ex  rel.  Loekwood  etc.  Co.  t.  Ghrand  Trank  eto. 
Ry.  Co.,  232  111.  299,  83  N.  E.  842,  holding  courts  will  not  determine 
width  of  subway  authorized  by  ordinance;  Bates  t.  City  of  Hastings, 
145  Mich.  581,  108  N.  W.  1008,  holding  court  cannQt  consider  char- 
acter of  individuals  in  suit  to  restrain  issuance  of  municipal  bond^; 
Duckworth  v.  Mull,  143  N.  C.  467,  65  S.  E.  852,  holding  justices  of 
peace  have  jurisdiction  of  tort  actions  where  damages  sought  do  not 
exceed  fifty  dollars ;  Tilly  v.  Mitchell  &  Lewis  Co.,  121  Wis.  10,  105 
Am.  St.  Rep.  1007,  98  N.  W.  972,  where  a  city  council  under  legis- 
lative authority  vacated  part  of  street,  courts  cannot  inquire  into  mo- 
tives of  council  in  so  doing;  State  v.  Superior  Ct.  of  Milwaukee  Co., 
105  Wis.  677,  81  N.  W.  1054,  holding  court  has  no  power  to  enjoin 
passage  of  ordinance  giving  use  of  street  to  railroad  under  Wis.  Rev. 
State.,  §  1862 ;  Hutton  v.  Webb,  124  N.  C.  758,  33 .  S.  E.  171,  North 
Carolina  Act  of  1897,  c.  338,  relating  to  tolls  on  logs  floated,  uncon- 
stitutional; dissenting  opinion  in  State  Prison  v.  Day,  124  N.  C.  386, 
32  S.  E.  755,  majority  holding  North  Carolina  act  of  1899  does  not 
abolish  ofi&ce  of  superintendent  of  State's  prison. 

Distinguished  in  Farmers'  Loan  etc.  Co.  v.  Chicago  etc.  Ry.  Co.,  163 
U.  S.  47,  41  L.  Ed.  66,  16  Sup.  Ct.  923,  Wisconsin  act  of  February, 
1882,  revoking  grant  to  portage  company,  did  not  burden  transfer  to 
other  company  with  debts  of  company. 

One  wrongfully  obtaining  title  to  property  may  be  adjudged  trustee 
«z  malefldo. 

Approved  in  Pioneer  Min.  Co.  v.  Tyberg,  215  Fed.  509,  L.  R.  A. 
1915B,  442,  131  C.  C.  A.  549,  holding  where  stolen  property  is  con- 
verted into  money,  trust  will  be  placed  on  money;  Commonwealth  S.  S. 
Co.  V.  American  Shipbuilding  Co.,  197  Fed.  793,  holding  where  pro- 
moters of  corporation  made  secret  profits,  they  were  liable  to  company 
for  same;  Boyd  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  794,  allowing  re- 
covery against  corporation  that  had  wrongfully  converted  income; 
In  re  Knopf,  144  Fed.  250,  grantee  of  bankrupt  under  fraudulent  trans- 
fer is  trustee  for  creditors;  McMuUen  Lumber  Co.  v.  Strother,  136 
Fed.  305,  69  C.  C.  A.  433,  allegations  that  defendants  had  wrongfully 
withheld  moneys  belonging  to  complainants  and  invested  it  in  real 
estate  states  ground  of  equitable  jurisdiction;  Zobel  v.  Fanny  Raw- 
lings  Mining  Co.,  49  Colo.  140,  111  Pac.  845,  holding  court  will  place 
trust  on  money  received  for  ore  unlawfully  taken  from  mine;  France 
v.  Coleman,  29  App.  D.  C.  295,  holding  money  paid  under  deed  of  trust 
on  new  building  will  be  clothed  with  trust  in  favor  of  persons  furnish- 
ing material;  Gilbert  v.  Washington  Beneficial  Endowment  Assn.,  10 
App.  D.  C.  359,  refusing  to  uphold  transfer  of  assets  worth  forty 
thousand   dollars  in  consideration   of  payment  of  fourteen  thoi^sand 
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dollars ;  Barnes  v.  Thaet,  116  Iowa,  363,  89  N.  W.  1087,  holding  where 
plaintiff  was  in  the  habit  of  cashing  drafts  drawn  by  stock  bayer  on 
defendant  and  drafts  were  always  paid  by  defendant  his  refusal  to 
pay  the  one  in  question,  on  ground  that  buyer  was  indebted  to  him, 
constituted  him  trustee  of  funds  for  plaintiff;  Breyfogle  v.  Walsh,  80 
Fed.  178,  25  C.  C.  A.  357,  arguendo. 

Distinguished  in  United  States  v.  Bitter  Root  Development  Co.,  200 
U.  S.  473,  50  h.  Ed.  561,  26  Sup.  Ct.  318,  denying  equity  jurisdiction 
over  by  government  for  wrongful  catting  and  conversion  of  timber; 
Anglo-American  Savings  etc.  Assn.  v.  Campbell,  13  App.  D.  C.  602, 
43  L.  B.  A.  622,  holding  deed  of  trust  on  building  is  superior  to  lien 
of  those  furnishing  materials ;  McDougall  v.  Hazelton  Tripod  Boiler 
Co.,  88  Fed.  223,  31  C.  C.  A.  487,  sale  of  collateral  by  pledgee  conveys 
entire  interest  so  that  pledgor  not  entitled  to  surplus ;  Angle  v.  Chicago 
etc.  Ry.  Co.,  94  Fed.  719,  36  C.  C.  A.  438,  holder  of  stock  issued  as 
fully  paid  up  takes  it  free  of  trusts  created  against  corporation  by 
previous  contracts  to  which  he  was  not  party. 

Miscellaneous.  Cited  in  Waller  v.  Texas  &  P.  Ry.  Co.,  229  Fed.  91, 
refusing  to  allow  suit  on  bonds  after  delay  of  ten  years. 

151  U.  S.  50-66,  38  L.  Ed.  67,  14  Sup.  Ct.  234,  SMITH  V.  UNITED  STATES. 

Federal  courts  cannot  try  offense  by  one  Indian  against  person  or 
property  of  anotber. 

Approved  in  Stacy  v.  La  Belle,  99  Wis.  523,  67  Am.  St.  Rep.  882, 
41  L.  B.  A.  421,  75  N.  W.  61,  arguendo. 

Burden  is  on  goyemment  to  show  that  one  murdered  by  Indian  was 
a  white  man. 

Approved  in  First  Nat.  Bank  v.  Hanover  Nat.  Bank,  66  Fed.  35, 
13  C.  C.  A.  313,  submission  to  jury  of  uncontradicted  material  issue 
is  error;  Sparf  v.  United  States,  156  U.  S.  100,  39  L.  Ed.  861,  15  Sup. 
Ct."  292,  upon  question  of  direction  of  verdict  where  evidence  insuffi- 
cient to  convict;  and  dissenting  opinion  in  166  U.  S.  174,  89  L.  Ed. 
386,  15  Sup.  Ct.  321;  United  States  v.  King,  81  Fed.  625,  Federal 
courts  have  no  jurisdiction  of  rape  by  Indian  upon  Indian  woman,  both 
residing  on  reservation. 

Indian,   temporarily   within   a  State,   doing  nothing  to   sever  tribal 
relation,  is  not  a  citizen  within  Fourteenth  Amendment. 

Approved  in  Waldron  v.  United  States,  143  Fed.  419,  person  appar- 
ently of  mixed  Indian  and  white  blood  and  living  upon  Indian  reser- 
vation, presumptively  Indian;  United  States  v.  Heayfron,  138  Fed. 
968,  halfbreed  Indian  living  with  tribe  and  adopted  by  it  is  within 
scope  of  laws  relating  to  tribal  Indians;  Renfrow  v.  United  States,  3 
Okl.  174,  41  Pac.  92,  sale  of  liquor  to  any  Indian  in  any  manner  under 
control  of  Indian  superintendent  violates  Rev.  Stats.,  §  2139;  United 
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States  V.  Renfrew,  3  Okl.  174,  41  Pae.  92,  Indian  not  released  from 
charge  of  Indian  agent  still  an  Indian  nnder  ReT.  Stats.,  §  2139,  thongh 
becomes  elector  of  State. 

Jurisdiction    to    punish    crimes    by    or    against    Indians.    Note, 
L.  B.  A.  1915F,  588,  691. 

151  XT.  S.  56-67,  38  L.  Ed.  70,  14  Sup.  Ot.  269,  WILSON  T.  OSWEGO  TWP. 

BemoTal  only  possible,  unless  separaUe  controTersy,  wbere  all  properly 
on  one  side  diverse  from  other. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  32,  62 
L.  Ed.  669,  28  Sup.  Ct.  328,  holding  corporate  defendant  and  complain- 
ing stockholder  will  not  be  aligned  on  same  side  in  determining  re- 
moval; Alabama  etc.  Ry.  Co.  v.  Thompson,  200  U.  S.  216,  50  L.  Ed. 
447,  26  Sup.  Ct.  161,  joint  action  in  tort  against  foreign  corporation 
and  its  servants  whose  nes:li?ence  caused  injury  does  not  present  a 
separable  controversy;  Wright  v.  Ankeny,  217  Fed.  986,  upholding 
rio^ht  of  stockholder,  sued  on  his  liability,  to  remove  cause  to  Federal 
courts;  Casey  v.  Baker,  212  Fed.  254,  holding  creditors  and  trustee  in 
bankruptcy  must  be  aligned  on  same  side  in  suit  to  set  aside  fraudu- 
lent conveyance;  Davey  v.  Yolo  Water  etc.  Co.,  211  Fed.  347,  holding 
suit  to  quiet  title  to  waters  of  stream  brought  against  several  defend- 
ants was  not  separable  controversy ;  Regis  v.  United  Drug  Co.,  180  Fed. 
208,  holdinsr  suit  against  corporation  and  its  manager  for  infringement 
of  trademark  was  not  separable  controversy;  Painter  v.  Chicago  etc. 
R.  Co.,  177  Fed.  620,  holding  action  against  railroad  and  brakeman 
responsible  for  injury  was  not  separable  controversy;  Jackson  v.  Jack- 
son, 175  Fed.  716,  99  C.  C.  A.  286,  holding  parties  who  are  not  indis- 
pensable should  be  dismissed;  Lomax  v.  Foster  Lumber  Co.,  174  Fed. 
966,  99  C.  C.  A.  463,  holding  action  of  trespass  to  try  title  brought 
asrainst  several  defendants  was  not  separable;  International  etc.  R. 
Co.  V.  Hoyle,  149  Fed.  181,  79  C.  C.  A.  128,  cause  improperly  removed 
by  one  of  two  joint  defendants  remandable  whenever  fact  appears; 
Thomas  v.  Great  Northern  Ry.  Co.,  147  Fed.  85,  77  C.  C.  A.  255,  in 
absence  of  showing  of  fraudulent  misjoinder,  allegation  of  complaint 
showing  joint  liability  is  determinative  of  right  to  remove  cause;  Love 
V.  Export  Storage  Co.,  143  Fed.  10,  74  C.  C.  A.  155,  rule  requiring  all 
parties  against  whom  judgment  has  been  rendered  jointly  to  join  in 
suing  out  writ  of  error,  does  not  apply  where  separate  judgments 
rendered;  Lucas  v.  Milliken,  139  Fed.  824,  joinder  of  corporation  as 
defendant  against  which  no  cause  of  action  was  stated,  mere  formal 
ioinder;  Knight  v.  Lutcher  etc.  Lumber  Co.,  136  Fed.  405,  69  C.  C.  A. 
248,  citizenship  of  both  parties  must  be  diverse  to  give  ground  for 
removal;  Wirgman  v.  Persons,  126  Fed.  453,  62  C.  C.  A.  63,  holding 
in  action  to  cancel  deed  where  the  requisite  diversity  of  citizenship 
appears  removal  cannot  be  prevented  by  joinder  of  nominal  defend- 
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ants;  Huntington  v.  Pinney,  126  Fed.  238,  holding  unless  jurisdiction 
appears  on  face  of  pleadings  Federal  court  has  jurisdiction  of  suit 
removed  from  State  court;  Yarnell  v.  Felton,  102  Fed.  370,  104  Fed. 
162,  holding  on  motion  to  remand  cause  to  State  court,  because  petition 
for  removal  was  not  filed  in  time,  court  cannot  take  judicial  notice  of 
rule  of  State  court  by  which  time  to  plead  may  be  extended  beyond 
date  fixed  by  statute;  Broadway  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  101 
Fed.  510,  holding  in  action  in  State  court  by  insurance  companies, 
who  had  paid  losses  occasioned  by  fire  to  lumber  company,  against 
lumber  company  and  railroad  company,  through  whose  n^ligence  fire 
occurred,  to  be  subrogated  to  rights  against  railroad,  railroad  could  not 
remove  cause;  Southern  Ry.  Co.  v.  Barrett  etc.  Co.,  141  Ga.  587,  81 
S.  E.  865,  allowing  removal  of  suit  brought  by  insurance  company  of 
GeoKria  against  railroad  corporation  of  Virginia;  Olds  Wagon  Works 
V.  Benedict,  67  Fed.  5,  14  C.  C.  A.  285,  following  rule  in  bond  suit; 
Gamer  v.  Second  Nat.  Bank,  66  Fed.  371,  where  all  defendants  citi- 
zens of  different  State,  one  may  remove;  Consolidated  Water  Co.  v. 
Babcock,  76  Fed.  248,  in  suit  by  bondholders  of  water  company  to 
restrain  municipality  from  making  contract  with  other  company,  water 
company  necessary  party. 

Necessity  for  joinder  of  all  defendants  in  petition  to  remove  to 
Federal  court,  on  ground  of  diversity  of  citizenship,  action 
against  nonresident  defendants.    Note,  11  Ann.  Oas.  962,  96S. 

Removal  of  cause  because  of  separable  controversy.  Note,  6 
K  R.  A.  (N.  S.)  64,  67,  68,  80. 

Railroad  placing  bonds  witb  trustee  for  contractor  ia  proper  paztj  to 

contractor's  suit  therefor. 

Approved  in  Helm  v.  Zarecor,  213  Fed.  651,  holding  in  suit  to  de- 
termine union  of  churches,  members  of  board  of  publication  society 
were  not  indispensable  parties ;  Moloney  v.  Cressler,  210  Fed.  109,  112, 
113,  114,  115,  116,  117,  126  C.  C.  A.  618,  holding  in  suit  to  compel  de- 
livery of  stock,  those  holding  stock  in  escrow  were  necessary  parties; 
Stephens  v.  Smartt,  172  Fed.  471,  472,  holding  bill  brought  against 
church  corporation  was  in  reality  brought  against  officers  and  diversity 
did  not  exist ;  Hough  v.  Southern  Ry.  Co.,  144  N.  C.  700,  57  S.  E.  472, 
holding  action  brought  against  railroad  company  and  train-dispatcher 
was  not  separable ;  Merchants '  Cotton  Press  etc.  Co.  v.  Insurance  Co.  of 
North  America,  151  U.  S.  382,  38  L.  Ed.  203,  14  Sup.  Ct.  372,  denying 
right  of  removal  in  suit  to  subject  insurance  for  benefit  of  beneficiary 
under  certain  contract;  Massachusetts  etc.  Constr.  Co.  v.  Cane  Creek 
Twp.,  155  U.  S.  285,  89  L.  Ed.  153,  15  Sup.  Ct.  92,  in  suit  to  recover 
possession  of  property,  one  in  possession  is  necessary  party;  Pittsburgh 
etc.  Ry.  Co.  v.  Baltimore  etc.  R.  R.  Co.,  61  Fed.  712,  10  C.  C.  A.  20, 
where  two  railroads  made  traffic  agreement,  in  suit  for  accounting 
by  lessee  lessor  is  proper  party;  Thurber  v.  Miller,  67  Fed.  374,  14 


735  WILSON  V.  OSWEGO  TWP.  151 U.  S.  56-67 

C.  C.  A.  432,  foreclosure  suit  in  which  heirs  and  executors  of  mort- 
gagor and  creditors  parties,  not  separable;  Tug  River  Coal  etc.  Co.  v. 
Brigel,  67  Fed.  628,  14  C.  C.  A.  577,  in  foreclosure  to  sell  perfect 
title  by  cutting  off  all  adverse  rights  judgment  creditors  and  all  per- 
sons interested  in  property  are  necessary;  Missouri  v.  New  Madrid 
Co.,  73  Fed.  306,  where  State  granted  lands  to  county  for  schools, 
eoanty  is  necessary  party  to  suit  to  set  aside  conveyances;  Scoutt  v. 
Keck,  73  Fed.  904,  20  C.  C.  A.  103,  agent  appointed  by  both  parties 
to  land  sale  to  hold  deeds  and  notes  is  necessary  party  to  suit  for 
specific  performance. 

Distinguished  in  Cella  v.  Brown,  144  Fed.  757,  75  C.  C.  A.  608,  hold- 
ing defendant  bank  not  a  necessary  party,  where  complainants  were 
merely  entitled  to  an  allotment  of  certain  shares  held  by  an  outside 
company  not  defendant;  Cella  etc.  v.  Brown,  136  Fed.  443,  parties  not 
indispensable  to  determination  of  suit  may  be  dismissed  or  disregarded 
if  their  presence  would  oust  court  of  jurisdiction ;  Lake  St.  El.  Ry.  Co. 
V.  Zi^ler,  99  Fed.  122,  124,  39  C.  C.  A.  431,  holding  in  action  by  cor- 
poration against  holders  of  its  stock  and  bonds  for  an  accounting 
trustee  in  deed  securing  bonds  is  not  indispensable  party. 

Bemovability  of  causa,  because  separable,  must  be  determined  liy  the 
existing  ideadlngs,  not  by  tbe  petition. 

Approved  in  Miller  v.  Clifford,  133  Fed.  884,  6  L.  R.  A.  (N.  8.)  49, 
67  C.  C.  A.  52,  and  Laden  v.  Meek,  130  Fed.  879,  65  C.  C.  A.  361, 
both  reaffirming  rule;  Chicago  etc.  Ry.  Co.  v.  Willard,  220  U.  S.  426, 
55  L.  Ed.  526,  31  Sup.  Ct.  460,  holding  fraudulent  joinder  cannot  be 
claimed  where  parties  jointly  liable;  A.  B.  Andrews  Co.  v.  Puncture 
Proof  Footwear  Co.,  168  Fed.  764,  holding  Federal  court  has  no  juris- 
diction of  suit  over  trade  name  unless  same  is  to  be  used  in  interstate 
commerce;  Oroville  etc.  R.  Co.  v.  Leggett,  162  Fed.  572,  holding  con- 
demnation against  owner  and  one  holding  leasehold  interest  was  not 
separable;  Thomas  v.  Great  Northern  Ry.  Co.,  147  Fed.  86,  77  C.  C.  A. 
255,  where,  after  demurrer  to  complaint  sustained  as  to  resident  de- 
fendant, amended  complaint  as  to  nonresident  does  not  waive  objection 
to  removability;  Elkins  v.  Howell,  140  Fed.  159,  on  motion  for  re- 
moval of  cause,  allegations  of  bill  are  to  be  taken  as  substantially  con- 
fessed; Boatmen's  Bank  v.  Fritzlen,  135  Fed.  661,  68  C.  C.  A.  288, 
where  fraudulent  joinder  of  parties  to  defeat  removal  appears  from 
record,  court  may  find  attempted  fraud  from  record  alone;  Higgins 
v.  Baltimore  etc.  Ry.  Co.,  99  Fed.  641,  holding  action  in  State  court 
against  stockholder,  where  only  question  is  ownership  of  stock  held  by 
defendant,  action  may  be  removed  to  Federal  court  if  diversity  of  citi- 
zenship exists,  as  corporation  is  not  necessary  party;  Loving  v.  Arnold, 
84  Fed.  218,  assignor  necessary  party  to  suit  to  set  aside  preferential 
transfer  of  property  under  Kentucky  statute;  Security  Co.  v.  Pratt,  65 
Conn.  178,  32  Atl.  398,  where  petition  for  removal  shows  no  ground  for 
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removal,  substantial  amendment  not  allowable  after  time  for  original 
expired ;  Springer  v.  Sheets,  115  N.  C.  380,  20  S.  E.  471,  fact  that  sepa- 
rate snits  might  have  been  brought  or  certain  defendants  omitted  not 
ground  for  removal. 

Default  by  one  party  does  not  affect  removal  rigbts  of  others,  dainu 
ing  separable  controversy. 

Approved  in  Williard  v.  Spartanburg,  U.  &  C.  R.  R.  Co.,  124  Fed. 
802,  holding  action  by  employee  of  railroad  company  operating  road 
under  lease  against  company  and  lessor  is  removable  by  lessee  when 
it  is  corporation  of  another  State;  Lederer  v.  Sire,  105  Fed.  530,  hold- 
ing where  one  of  two  defendants  in  action  in  State  court  is  citizen 
of  same  State  as  plaintiff,  his  default  will  not  render  cause  removable 
by  codefendant  on  ground  of  diversity  of  citizenship;  In  re  Jamecke 
Ditch,  69  Fed.  169,  proceedings  under  Indiana  Bum's  Rev.  Stats., 
§§  5622-5664,  not  separable  controversy. 

Essentials  of  separable  controversy  to  make  it  removable,  stated. 

Approved  in  Hanrick  v.  Hanrick,  153  U.  S.  196,  38  L.  Ed.  687,  14 

Sup.   Ct.  837,  reviewing  legislation  relative  to  removals;  Springer  v. 

Sheets,  115  N.  C.  378,  20  S.  E.  470,  no  separable  controversy  where 

complete  relief  c.annot  be  granted  without  joining  prior  mortgagors. 

Miscellaneous.  Cited  in  Scoutt  v.  Keck,  73  Fed.  905,  20  C.  C.  A.  103, 
without  application. 

151  U.  8.  68-73,  38  L.  Ed.  76,  14  Sup.  Ot.  237,  IKOLEHABT  v.  STANB- 
BUST. 

Appeal  by  heirs  of  trustee  having  only  a  possible  naked  legal  title, 
invalid  unless  interested  parties  Join. 

Approved  in  Davis  v.  Mercantile  Trust  Co.,  152  U.  S.  593,  38  L.  Ed. 
564,  14  Sup.  Ct.  695,  successful  bidder  at  foreclosure  sale  is  necessary 
party  in  subsequent  proceeding  affecting  bid;  Kidder  v.  Fidelity  Ins. 
etc.  Co.,  105  Fed.  823,  44  C.  C.  A.  593,  holding  where  one  of  several 
interveners  appeals  and  cites  only  complainant  and  receiver  of  one  of 
several  defendants  appeal  will  be  dismissed;  Grand  Island  etc.  R.  R. 
Co.  V.  Sweeney,  103  Fed.  347,  43  C.  C.  A.  255,  holding,  under  Sess. 
Laws  S.  D.  1893,  c.  116,  §  4,  requiring  plaintiff  to  make  all  persons 
claiming  liens  parties,  persons  holding  liens  adverse  to  plaintiff  must 
be  joined  in  appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  855. 

Excuse  for  nonjoinder  of  parties  must  aPPear  in  record  by  summons 
and  severance,  or  equivalent. 

Approved  in  Lamon  v.  Speer  Hardware  Co.,  190  Fed.  735,  111  C.  C.  A. 
462,  holding  judgment  rendered  against  original  defendants  and  sure- 
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ties  on  supersedeas  bond  was  joint;  Provident  Life  etc.  Co.  t.  Camden 
etc.  Ry.  Co.,  177  Fed.  857,  858,  101  C.  C.  A.  68,  holding  in  absence  of 
severance,  joint  defendant  not  entitled  to  appeal;  City  of  Detroit  v. 
Guaranty  Trust  Co.,  168  Fed.  610,  93  C.  C.  A.  604,  holding  person 
affected  by  injunction  should  be  made  party  to  appeal;  Holbrook  etc. 
Contracting  Co.  v.  Menard,  145  Fed.  499,  500,  76  C.  C.  A.  258,  where 
joint  judgment  rendered,  several  writs  of  error  cannot  be  maintained 
unless  record  shows  excuse  therefor;  Copland  v.  Waldron,  133  Fed. 
219,  66  C.  C.  A.  271,  where  appeal  taken  by  two  of  three  defendants 
against  whom  joint  decree  rendered,  and  record  failed  to  show  third 
defendant  joined  in  appeal  or  had  been  notified  thereof,  defect  was 
fatal;  In  re  Jemison  Mercantile  Co.,  112  Fed.  970,  50  C.  C.  A.  641, 
holding  where  creditor's  petition  for  adjudication  of  bankruptcy  has 
been  dismissed,  and  several  creditors  join  in  petition  for  reinstatement 
of  proceedings,  one  of  the  creditors  may  petition  for  review  order  deny- 
ing petition  without  being  joined  by  the  others;  Loveless  v.  Ransom, 
107  Fed.  627,  46  C.  C.  A.  515,  holding  where  decree  is  joint  all  parties 
against  whom  it  is  rendered  must  join  in  appeal  unless  there  be  sum- 
mons and  severance;  Ajrres  v.  Polsdorfer,  105  Fed.  740,  45  C.  C.  A.  24, 
holding  in  ejectment,  under  statute  authorizing  joinder  of  all  persons 
claiming  interest  in  land  as  defendants,  writ  of  error  by  one  defend- 
ant, where  other  defendants  were  not  invited  to  join,  will  be  dismissed ; 
Slater  v.  Hamacher,  15  App.  D.  C.  298,  holding  court  may  allow  amend- 
ment  so  as  to  join  omitted  parties;  Griffin  v.  Southern  Pac.  Co.,  31 
Utah,  298,  87  Pac.  1092,  holding  codefendant  of  railroad  in  action  for 
injuries  was  adverse  party  requiring  notice  of  appeal;  Sipperley  v. 
Smith,  155  U.  S.  89,  89  L.  Ed.  80,  15  Sup.  Ct.  16,  and  Jones  v.  Stewart, 
37  Fla.  373,  19  South.  658,  both  following  rule;  Farmers'  Loan  etc. 
Co.  V.  Longworth,  76  Fed.  611,  22  C.  C.  A.  420,  insolvent  corporation  in 
hands  of  receiver  is  necessary  party  to  appeal  from  order  giving  judg- 
ments priority  over  mortgages. 

151  XT.  8.  73-79,  38  L.  Ed.  78,  14  Sup.  Ot.  239,  TEXAS  ETC.  BT.  OO.  T. 
VOLK. 

PlalntilTs  contributory  negligence  need  not  be  negatived  by  him. 

Approved  in  New  Aetna  Portland  Cement  Co.  v.  Hatt,  231  Fed.  616, 
applying  principle;  Bowker  v.  Donnell,  226  Fed.  360,  holding  contribu- 
tory negligence  need  not  be  pleaded  by  defendant;  Liberty  Bell  Gold 
Min.  Co.  V.  Smuggler-Union  Min.  Co.,  203  Fed.  803,  122  C.  C.  A.  113, 
holding  defendant  has  burden  of  proving  that  taking  of  ore  from 
mine  was  not  willful  and  intentional;  Western  Real  Estate  Trustees  v. 
Hughes,  172  Fed.  209,  96  C.  C.  A.  658,  holding  burden  of  proving  same 
is  on  defendant;  Guild  v.  Pringle,  145  Fed.  316,  76  C.  C.  A.  192,  apply- 
ing rule  in  action  against  city  contractor  for  death  by  falling  in  street 
excavation;  Jefferson  Hotel  Co.  v.  Warren,  128  Fed.  567,  63  C.  C.  A. 
XVI— 47 
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193,  holding  in  Federal  court  burden  is  on  defendant  to  prove  con- 
tributory negligence;  Missouri  etc.  Ry.  Co.  v.  Turley,  1  Ind.  Ter.  283, 
37  S.  W.  54,  refusing  instruction  which  would  impose  burden  on  plain- 
tiff of  disproving  contributory  negligence;  Konig  v.  Nevada-Calif oruia- 
Oregon  Ry.,  36  Nev.  199,  136  Pac.  147,  holding  employee  required  to 
exercise  only  ordinary  diligence  for  his  safety;  Griffin  v.  Overman 
Wheel  Co.,  61  Fed.  672,  9  C.  C.  A.  642,  and  Chesapeake  etc.  Ry.  Co. 
V.  Steele,  84  Fed.  98,  29  C.  C.  A.  81,  following  rule;  Canadian  Pac.  Ry. 
Co.  V.  Clark,  74  Fed.  362,  20  C.  C.  A.  447,  permitting  proof  of  con- 
tributory negligence  without  allegation. 

Burden  of  proof  as  to  contributory  negligence.    Notes,  10   Ann. 
Oas.  6;  88  L.  B.  A.  (N.  8.)  1168,  1208. 

Omission  to  instract  on  a  point  is  not  error  if  record  Shows  no  request 
therefor. 

Approved  in  Steel  Rail  Supply  Co.  v.  Baltimore  etc.  Ry.  Co.,  130 
Fed.  436,  64  C.  C.  A.  636,  and  Chicago  live  Stock  Com.  Co.  v.  Fix, 
16  Okl.  42,  78  Pac.  317,  both  following  rule;  Phoenix  Ry.  Co.  v.  Landis, 
231  U.  S.  682,  68  L.  Ed.  881,  34  Sup.  Ct.  179,  holding  instruction  need 
not  specify  what  habits  of  deceased  might  be  considered,  unless  par- 
ticularity is  requested;  Victor  American  Fuel  Co.  v.  Tomljanovich,  232 
Fed.  669,  applied  ^en  defendant  failed  to  request  instruction  as  to 
weight  of  certain  evidence;  Hughes  v.  United  States,  231  Fed.  63,  ap- 
plying rule  to  instruction  concerning  good  character  of  witness ;  Stephen- 
son V.  Atlantic  Terra  Cotta  Co.,  230  Fed.  21,  applying  rule  where  de- 
fendant did  not  request  instruction  as  to  his  defense  under  contract; 
Baltimore  etc.  R.  Co.  v.  Wood,  228  Fed.  628,  holding  request  should  be 
made  before  summing  up  to  jury;  Young  v.  Corrigan,  210  Fed.  443,  127 
C.  C.  A.  174,  applying  rule  where  court  failed  to  instruct  as  to  evi- 
dence in  mitigation  of  damages;  Schultz  v.  United  States,  200  Fed. 
239,  118  C.  C.  A.  420,  applying  rule  where  court  did  not  instruct  jury 
how  far  they  could  consider  evidence;  Ripper  v.  United  States,  179 
Fed.  498,  103  C.  C.  A.  478,  applying  rule  in  prosecution  for  violation 
of  Oleomargarine  Act;  Frizzell  v.  Omaha  St.  Ry.  Co.,  124  Fed.  180, 
69  C.  C.  A.  382,  holding  where  there  is  no  error  in  charge  given,  omis- 
sion to  give  other  instructions  is  not  challenged  by  objection  to  in- 
struction; Northern  Pac.  Ry.  Co.  v.  Tynan,  119  Fed.  293,  66  C.  C.  A. 
192,  holding  duty  of  railroad  company  toward  its  employees  to  use 
reasonable  care  to  see  cars  are  in  good  order;  Hemingway  v.  Illinois 
Cent.  R.  R.  Co.,  114  Fed.  846,  62  C.  C.  A.  477,  holding  in  action  to 
recover  for  negligence  resulting  in  death,  burden  of  proof  in  Federal 
courts  is  on  defendant  to  prove  decedent  was  negligent;  Cass  County 
v.  Gibson,  107  Fed.  366,  367,  46  C.  C.  A.  341,  holding  objection  that 
instruction  was  not  full  cannot  be  considered  when  further  instructions 
were  not  requested;  Harris  v.  Atlantic  etc.  R.  R.,  132  N.  C.  163,  43 
S.  £.  690,  holding  court  is  not  required  to  give  special  charge  in  Ian- 
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gnage  of  request;  Isaacs  v.  United  States,  159  U.  S.  491,  40  L.  Ed. 
280,  16  Sup.  Ct.  53,  Goldsby  v.  United  States,  160  U.  S.  77,  38  L.  Ed. 
846,  16  Sup.  Ct.  219,  Humes  v.  United  States,  170  U.  S.  212,  42 
L.  Ed.  1012,  18  Sup.  Ct.  603,  Williams  v.  Simons,  70  Fed.  44,  16 
C.  C.  A.  628,  and  Eastern  Oregron  Land  Co.  v.  Cole,  92  Fed.  953,  35 
C.  C.  A.  100,  all  applying  principle;  Hickory  v.  United  States,  151 
U.  S.  317,  88  L.  Ed.  177,  14  Sup.  Ct.  339,  where  several  distinct  instruc- 
tions given  and  exception  covers  all,  not  sustainable  if  any  of  them 
correct;  Texas  etc.  Ry.  Co.  v.  Cody,  166  U.  S.  616,  41  L.  Ed.  1186,  17 
Sup.  Ct.  707,  where  instructions  given  are  correct,  if  particular  instruc- 
tion desired,  it  should  be  asked;  Backus  v.  Fort  Street  Union  Depot 
Co.,  169  U.  S.  575,  42  L.  Ed.  861,  18  Sup.  Ct.  452,  refusing  to  set  aside 
judgment  for  failure  to  give  instructions  not  asked  for;  King  v. 
McLean  Asylum  of  Massachusetts  General  Hospital,  64  Fed.  357,  26 
L.  R.  A.  798,  12  C.  C.  A.  145,  only  matters  brought  to  attention  of 
lower  court  may  be  assigned  for  error;  Whitney  Electrical  Instrument 
Co.  V.  Anderson,  172  Mass.  5,  51  N.  E.  183,  contention  of  insufficient 
instruction  unavailing  where  record  dbes  not  show  request;  dissenting 
opinion  in  Texas  etc.  Ry.  Co.  v.  Patton,  61  Fed.  272,  273,  9  C.  C.  A. 
487,  majority  holding  request  for  peremptory  instruction  not  necessary 
where  evidence  clearly  insufficient. 

Evidence  that  plaintUT  continned  wwk  after  Injury,  offered  to  show 
its  character,  is  admlnlhla  as  to  his  eandniT  capacity. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Clarke,  152  U.  S.  243,  88 
L.  Ed.  425,  14  Sup.  Ct.  582,  and  Illinois  Cent.  R.  R.  Co.  y.  Davidson, 
76  Fed.  522,  22  C.  C.  A.  306,  admitting  evidence  of  earnings  for  several 
years  previous  to  injury. 

Appeal  on  no  plausible  ground,  merely  for  delay,  sUlrmed  with  ten 
per  cent  damages. 

Approved  in  D'Connell  v.  Mason,  127  Fed.  437,  construing  U.  S. 
Comp.  Stats.  1901,  p.  707,  relating  to  frivolous  appeals. 

151  V.  S.  79-81,  38  L.  Ed.  80,  14  Sup.  Ct.  236,  AZTEO  MIN.  00.  T.  BIFLET. 

y  Circuit  Court  of  Appeals  is  without  jurisdiction  over  territorial  Supreme 

Court  suit,  unless  Federal  question  involyed  or  diverse  citizenship. 

Approved  in  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  195,  48  L.  Ed. 
145,  24  Sup.  Ct.  63,  holding  averment  that  if  perpetual  injunction  is 
granted,  water  company  will  be  deprived  of  property  without  due 
process  of  law,  will  not  justify  assumption  of  jurisdiction  by  Circuit 
Court;  First  Nat.  Bank  v.  Klug,  186  U.  S.  205,  46  L.  Ed.  1128,  22  9up. 
Ct.  900,  holding  appeal  to  Supreme  Court  from  judgment  of  District 
Court  dismissing  petition  in  bankruptcy  cannot  be  entertained;  Storm 
V.  Territory  of  Arizona,  170  Fed.  426,  95  C.  C.  A.  593,  holding  Circuit 
Court  of  Appeals  could  review    decision  of  territorial  Supreme  Court 
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in  eriminal  matters;  Union  Central  life  Ins.  Co.  v.  Champlin,  116  Fed. 
859,  54  C.  C.  A.  208,  holdings  Circuit  Courts  of  Appeals  have  no  juris- 
diction to  review  decrees  of  Supreme  Courts  of  territories  under  act  of 
March  3,  1891 ;  Folsom  v.  United  States,  160  U.  S.  126,  40  L.  Ed.  364, 
16  Sup.  Ct.  224,  Circuit  Court  of  Appeals  has  no  jurisdiction  over  terri- 
torial appeals  in  criminal  cases;  Simms  v.  Simms,  175  U.  S.  166,  44 
L.  Ed.  117,  20  Sup.  Ct.  60,  no  appeal  to  Federal  Supreme  Court  from 
territorial  court  in  divorce  suit. 

Explained  in  Miller  v.  Oklahoma,  149  Fed.  333,  9  Ann.  Oas.  889,  79 
C.  C.  A.  268,  Circuit  Court  of  Appeals  has  jurisdiction  to  review  con- 
viction of  grand  larceny  under  laws  of  territory,  conviction  having 
been  affirmed  by  Supreme  Court  thereof. 

Supreme  Court  may  pass  on  dicnit  Court  of  Appeals'  Jurisdiction  as 
respects  finality  of  its  Judgments. 

Approved  in  Thorp  v.  Bonnifield,  168  U.  S.  703,  42  L.  Ed.  1211.  18 
Sup.  Ct.  947,  following  rule;  Kingman  v.  Western  Mfg.  Co.,  170  U.  S. 
677,  42  L.  Ed.  1193,  18  Sup.  Ct.  787,  judgment  not  final  while  still  under 
control  of  trial  court;  Southern  R.  R.  Co.  v.  Postal  Tel.  Cable  Co.,  179 
U.  S.  645,  45  L.  Ed.  357,  21  Sup.  Ct.  251,  holding  writ  of  error  cannot 
be  sustained  when  it  is  taken  without  waiting  for  any  further  proceed- 
ings after  appointment  of  commissioner  in  condemnation  proceedings 
and   other  proceedings. 

Miscellaneous.  Cited  in  McGinley  v.  Territory,  20  Okl.  225,  1  Okl. 
Cr.  30,  31,  94  Pac.  527,  holding  jury  drawn  from  names  not  selected 
by  judges  was  illegal. 

151  U.  S.  81-105,  38  L.  Ed.  81,  14  Sup.  Ct.  250,  TEXAS  ETC.  BT.  CO.  T. 
JOHNSON. 

Corporation  organized  under  Federal  law  is  not  exempt  from  State  soil 
Approved  in  Colonial  Trust  Co.  v.  Pacific  Packing  etc.  Co.,  142  Fed. 
299,  allowing  suit  in  State  court  against  receiver  of  corporation  ap- 
pointed by   Federal  court. 

If  State  decision  is  on  general  law,  not  involving  Federal  quMtion, 
it  is  conclusive. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Bloom,  164  U.  S.  643,  41  L.  Ed. 
588,  17  Sup.  Ct.  219,  applying  principle;  Archambeau  v.  New  York  etc. 
R.  R.  Co.,  170  Mass.  273,  49  N.  E.  435,  corporation  may  show  under 
general  denial  that  injuries  sustained  while  road  in  receiver's  hands. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  521,  623. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note^  63  Ii.  B.  A. 

52: 
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Beceiver  appointed  by  Federal  court  may  be  sned  without  leave  in  any 
court  of  competent  jnrledlction. 

Approved  in  Investment  Registry  v.  Chicago  etc.  Electric  Ry.  Co., 
204  Fed.  607,  holding  assignee  of  judgment  against  receiver  is  not  en- 
titled to  order  compelling  him  to  pay  same;  Guaranty  Trust  Co.  v. 
Chicago  Union  Tract.  Co.,  175  Fed.  286,  287,  holding  judgment  ^igainst 
receiver  is  not  conclusive  in  hearing  before  master  on  claims;  Cowen 
V.  Merriman,  17  App.  D.  C.  197,  holding  order  directing  receiver  to 
return  property  to  railroad  will  not  abate  suit  against  receiver;  Van- 
dalia  Ry.  Co.  v.  Keys,  46  Ind.  App.  366,  91  N.  E.  178,  holding  where 
receiver  has  returned  property  to  railroad,  injured  passenger  could  sue 
railroad;  Robinson  v.  Mills,  25  Mont.  401,  65  Pac.  117,  holding  suit 
against  receiver  may  be  maintained  for  failure  to  pnt  street  in  safe 
condition  though  excavation  was  made  before  appointment;  Lassiter 
V.  Norfolk  Southern  R.  Co.,  163  N.  C.  22,  23,  79  S.  E.  265,  holding  suit 
may  be  had  against  Federal  receiver  in  State  court;  Jones  v.  Schlap- 
back,  81  Fed.  276,  enjoining  suit  in  other  court  against  receiver  for 
wrongs  committed  by  receivers  of  whole  system;  Pitkin  v.  Cowen,  91 
Fed.  602,  receiver  cannot  remove-  ancillary  suit  not  arising  out  of 
transaction  of  insolvent  corporation;  Central  Trust  Co.  v.  East  Ten- 
nessee etc.  Ry.  Co.,  69  Fed.  526,  528,  Trumbull  v.  Makeever,  9  Colo. 
App.  352,  48  Pac.  825,  Mallott  v.  Shimer,  153  Ind.  40,  41,  74  Am.  St. 
Rep.  282,  54  N.  E.  103,  Louisville  etc.  Ry.  Cos.  Receivers  v.  Tucker's 
Admr.,  105  Ky.  492,  49  S.  W.  316,  Wall  v.  Piatt,  169  Mass.  399,  48 
N.  E.  271,  and  Houston  etc.  Ry.  Co.  v.  Crawford,  88  Tex.  281,  53 
Am.  St.  Rep.  756,  28  L.  R.  A.  765,  31  S.  W.  178,  all  holding  State  court 
has  power  to  enforce  judgment  after  discharge  of  Federal  court  re- 
ceiver; Qarrison  v.  Texas  etc.  Ry.  Co.,  10  Tex.  Civ.  App.  137,  30  S.  W. 
726,  judgment  in  State  court  against  Federal  court  receiver  is  good 
against  corporation  after  his  discharge;  Stolze  v.  Milwaukee  etc.  R.  R. 
Co.,  104  Wis.  58,  80  N.  W.  71,  permitting  suit  in  State  court. 

Distinguished  in  Allen  v.  St.  Louis  etc.  R.  Co.,  184  Mo.  App.  495,  170 
S.  W.  466,  holding  receivers  cannot  be  made  parties  to  action  for  in- 
juries arising  before  receivership. 

When,  after  appointment  of  a  receiver,  and  without  obtaining 
leave  of  court,  actions  may  be  prosecuted  against  him,  or  against 
person  for  whom  such  receiver  is  appointed.  Note,  74  Am.  St. 
Rep.  293. 

Amenability  of  Federal  receivership  to  process  of  courts  other  than 
appointing  court.    Note,  3  Ann.  Gas.  117,  118. 

Preservation  of  equity  Jurisdiction  oyer  Federal  receiver  sued  without 
leave  does  not  enable  appointing  court  to  adjudge  rights  of  persons  not 
before  it.    . 

Approved  in  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  339,  45 
L  Ed.   223,    21    Sup.    Ct.    173,   holding   fact   that   receiver   was   ap- 
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pointed  by  Federal  court  does  not  make  all  actions  against  him  cases 
arising  under  Constitution  or  laws  of  United  States  which  he  can 
remove  to  Federal  court ;  Malott  t.  State,  158  Ind.  679,  64  N.  E.  458, 
holding  application  for  mandamus  against  receiver  which  fails  to  allege 
that  he  was  appointed  by  Federal  court,  or  that  leave  to  sue  has  been 
obtained,  is  demurrable ;  Malott  v.  Hawkins,  159  Ind.  131,  63  N.  E.  309, 
holding  under  25  Stat.  436,  providing  for  suits  by  Federal  reeeiVers, 
an  action  may  be  maintained  in  State  court  against  receiver  for  negligent 
killing  of  decedent;  Louisiana  Southern  Ry.  Go's.  Receivers  v.  Tucker, 
105  Ky.  499,  49  S.  W.  316,  holding  railroad  company  is  not  liable  for  acts 
of  receiver  of  road  in  its  operation;  Pendleton  v.  Lutz,  78  Miss.  332, 
29  South.  166,  holding  under  Act  Cong.  March  3,  1887,  §  3,  relatin«:  to 
suit  by  receivers,  where  property  has  been  attached  before  receiver 
appointed,  receiver  was  not  entitled  to  remove  case  to  Federal  court; 
Ray  V.  Peirce,  81  Fed.  883,  den3dng  removal  where  receiver  fails  to 
show  removal  necessary  to  promote  justice. 

Becelyership  being  terminated  and  claimants  before  receiver  being 
given  certain  time  to  intervene,  before  property  finally  restored  to  railroad, 
one  thereafter  suing  for  negligence  is  remitted  to  usual  legal  remedies. 

Approved  in  Smith  v.  Jones  Lumber  etc.  Co.,  200  Fed.  650,  holding 
judgments  against  receiver  payable  only  out  of  funds  in  his  hands; 
Hanlon  v.  Smith,  175  Fed.  197,  198,  199,  holding  purchaser  liable  for 
injuries  occurring  to  switchman  during  receivership;  Gray  v.  Grand 
Trunk  etc.  Ry.  Co.,  156  Fed.  743,  84  C.  C.  A.  392,  holding  purchaser 
of  railroad  may  be  sued  at  law  for  injury  for  which  its  vendor  was 
liable;  Sallier  v.  St.  Louis  etc.  Ry.  Co.,  114  La.  1096,  38  South.  870, 
Federal  court's  order  in  receivership  proceedings  requiring  presentation 
of  claims  in  sixty  days  does  not  bar  third  persons  from  asserting  title 
to  corporation's  property;  Texas  etc.  Ry.  Co.  v.  Bloom,  164  U.  S.  641, 
642,  41  L.  Ed.  582,  17  Sup.  Ct.  218,  affirming  60  Fed.  981,  9  C.  C.  A. 
300,  and  Texas  etc.  Ry.  Co.  v.  Gay,  167  U.  S.  745,  42  L.  Ed.  1209,  17 
Sup.  Ct.  1000  (affirming  86  Tex.  609,  26  L.  R.  A.  67,  26  S.  W.  615), 
Houston  etc.  R.  R.  Co.  v.  Bowles,  168  U.  S.  706,  42  L.  Ed.  121S,  18 
Sup.  Ct.  943,  and  Missouri  etc.  Ry.  Co.  v.  Chilton,  7  Tex.  Civ.  App. 
191,  192,  194,  27  S.  W.  275,  276,  all  applying  principle;  Texas  etc.  Ry. 
Co.  V.  Saunders,  151  U.  S.  109,  38  L.  Ed.  91,  14  Sup.  Ct.  258,  denyin?: 
writ  of  error  where  Circuit  Court  jurisdiction  not  involved  and  judg- 
ment less  than  five  thousand  dollars;  Archambeau  v.  Piatt,  173  Mass. 
251,  53  N.  E.  817,  discharged  receiver  who  has  turned  over  funds  can- 
not be  sued  for  injury  occurring  during  receivership;  Lock  v.  Franklin 
etc.  Turnpike  Co.,  100  Tenn.  175,  47  S.  W.  136,  where  negligence  of 
corporation  alone  alleged  recovery  from  corporation  to  extent  of  income 
turned  over  by  receiver  cannot  be  had  for  his  negligence;  Central  Coal 
Co.  V.  Southern  Nat.  Bank,  12  Tex.  Civ.  App.  338,  34  S.  W.  385,  non- 
intervention by  creditor  in  proceedings  where  receiver  appointed  does 
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not  affect  lien  as  against  purchaser  at  receiver's  sale  where  creditor  not 
party  to  proceedings. 

Distinguished  in  Dillingham  v.  Kelly,  8  Tex.  Civ.  App.  117,  27  S.  W. 
807,  barring  claims  not  presented  by  intervention  by  certain  date  pur- 
suant to  order  of  court. 

Effect  of  judgment  against  receivers.    Note,  94  Am.  St.  Rep.  56. 

Miscellaneous.  Cited  in  Clark  v.  Canadian  Pac.  Ry.  Co.,  69  Fed. 
544,  cited  to  defense  of  contributory  negligence. 

151  XJ.  S.  105,  38  L.  Ed.  90,  14  Sup.  Ot.  257,  TEXA8  ETC.  BT.  00.  T. 
OSIFFIN. 

Not  cited. 

161  V.  8.  106-109,  38  L.  Ed.  90,  14  Sup.  Ot.  237,  TEXAS  ETC.  BT.  OO.  T. 
SAUNDEBS. 

Supreme  Oourt,  by  act  of  1889,  can  only  review  Olrcuit  Oourt  on  Juris- 
diction, and  when  amount  exceeds  five  tbousand  dollars. 

Approved  in  Ward  v.  Evans,  49  W.  Va.  187,  38  S.  E.  525,  holding 
writ  of  prohibition  does  not  lie  for  error  of  judgment  by  justice  in 
deciding  upon  law  and  facts;  Texas  etc.  Ry.  Co.  v.  Horn,  151  U.  S. 
Ill,  38  L.  Ed.  93,  14  Sup.  Ct.  259,  denying  jurisdiction  over  judgment 
for  eleven  thousand  dollars  where  remitter  issued  for  six  thousand  and 
one  dollars,  and  execution  ordered  for  four  thousand  nine  hundred  and 
ninety-nine  dollars;  Decker  v.  Williams,  73  Fed.  311,  jurisdictional 
amount  determined  by  judgment  of  lower  court  where  no  setoff. 

Objection  that  suit  in  wrong  Federal  district  cannot  be  raised  after 
defeodant  has  pleaded  in  bar. 

Approved  in  Western  Loan  etc.  Co.  v.  Butte  etc.  Consol.  Min.  Co., 
210  U.  S.  370,  52  L.  Ed.  1102,  28  Sup.  Ct.  720,  holding  objection  is 
waived  by  filing  of  demurrer  going  to  merits;  Piatt  v.  Massachusetts 
Real  Estate  Co.,  103  Fed.  706,  holding  compliance  by  corporation  with 
statute  of  another  State  requiring  it  to  appoint  an  attorney  therein 
upon  whom  process  may  be  served  does  not  prevent  it  from  insisting 
that  it  be  served  in  district  where  it  is  incorporated;  Interior  Constr. 
Co.  V.  Gibney,  160  U.  S.  220,  40  L.  Ed.  402,  16  Sup.  Ct.  273,  general 
appearance  is  waiver  of  jurisdiction;  Creagh  v.  Equitable  Life  Assur. 
Soc.,  83  Fed.  850,  defendant,  resident  in  other  Federal  district,  sued 
in  State  court  by  alien  waives  jurisdiction  by  filing  petition  for  re- 
moval; Less  V.  English,  85  Fed.  477,  29  C.  C.  A.  275,  failure  to  plead 
to  jurisdiction  and  participation  in  trial  on  merits  is  waiver. 

151  U.  S.  110-111,  38  L.  Ed.  91,  14  Sup.  Ot.  269,  TEXAS  ETO.  BT.  00.  T. 
HORN. 

Plaintiff  In  error  cannot  complain  of  remitter  of  part  of  Terdlct  oust- 
ing Supreme  Oourt's  right  of  appeaL 
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Approved  in  Andenon  v.  Western  Union  Tel.  Co.,  218  Fed.  80,  hold- 
ing plaintiff  might  reduce  prayer  for  damages  to  defeat  removal;  Simms 
V.  Simms,  175  U.  S.  169,  44  L.  Ed.  118,  20  Sup.  Ct.  61,  argaendo. 

151  U.  S.  11^129,  88  L.  Ed.  93,  14  Sop.  01.  305,  HABDENBEBQH  T.  SAT. 

Federal  court  having  acquired  Jurisdiction,  no  snhseqnent  cbaage  in 
parties  can  affect  it. 

Approved  in  Porto  Rico  v.  Ramos,  232  U.  S.  633,  58  L.  Ed.  765,  34 
Sup.  Ct.  461,  holding  jurisdiction  not  ousted  because  in  course  of  liti- 
gation Porto  Rico  became  sole  defendant;  Taylor  v.  Leesmitzer,  220 
U.  S.  91,  66  L.  Ed.  888,  31  Sup.  Ct.  371,  holding  omission  of  one  of  ad- 
verse parties  from  supersedeas  bond  will  not  affect  appeal;  Hawes  v. 
First  Nat.  Bank,  229  Fed.  58,  holding  in  suit  to  restrain  trustee  from 
making  sale,  prospective  purchaser  from  trustee  is  indispensable  party; 
Newton  v.  Gage,  165  Fed.  602,  holding  cross-bill  will  not  be  heard  where 
party  bringing  same  could  not  have  joined  in  original  action;  Mon- 
mouth Inv.  Co.  V.  Means,  151  Fed.  164,  80  C.  C.  A.  527,  holding  sub- 
stitution of  administrator  with  will  annexed  in  place  of  executor  will 
not  defeat  jurisdiction;  King  v.  Davis,  137  Fed.  221,  applying  rule 
where,  after  judgment  against  tenant  in  ejectment,  landlord,  who  was 
citizen  of  same  State,  appeared ;  Ritchie  v.  Burke,  109  Fed.  19,  hold- 
ing in  suit  by  citizens  of  different  States  based  on  judgment  in  favor 
of  complainant  against  one  of  defendants,  court  does  not  lose  juris- 
diction between  codefendant  by  fact  that  judgment  is  discharged  after 
commencement  of  action;  Sioux  City  Terminal  R.  R.  &  Warehouse  Co. 
V.  Trust  Co.  of  North  America,  82  Fed.  128,  27  C.  C.  A.  73,  subsequent 
introduction  of  parties,  citizens  of  same  State  with  complainant,  will 
not  oust  jurisdiction;  Tug  River  Coal  etc.  Co.  v.  Brigel,  86  Fed.  819, 
(affirming  73  Fed.  16),  amendment  of  pleadings  does  not  affect  juris- 
diction. 

Distinguished  in  Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  629,  14 
C.  C.  A.  577,  where  all  parties  are  necessary  if  any  one  is  citizen  of 
State  of  complainant,  no  Federal  jurisdiction. 

Statute's  construction  In  a  State,  subsequent  to  its  enactment  in  another 
State,  does  not  bind  latter,  although  persnasiTe. 

Approved  in  Anderson  v.  Messinger,  146  Fed.  938,  7  L.  R.  A.  (N.  S.) 
1094,  77  C.  C.  A.  179,  following  rule. 

Testator's  intent,  collected  from  his  words,  must  prevail. 
Approved  in  Colville  v.  American  Security  etc.  Co.,  10  App.  D.  C. 
70,  appljdng  principle;  Home  for  Incurables  v.  Noble,  172  U.  S.  391, 
43  L.  Ed.  486,  19  Sup.  Ct.  229,  construing  codicil. 

Partial  intestacy  is  not  presumed. 
Approved  in  Durboraw  v.  Durboraw,  67  Kan.  143,  72  Pac.  667,  de- 
scription contained  in  will  does  not  limit  devise  of  all  testator's  prop- 
erty. 
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General  devise  of  realty  incladee  all  owned  at  deatb,  not  merely  that 
owned  when  will  made. 

Approved  in  Taylor  v.  Leesnitzer,  37  App.  D.  C.  360,  361,  applying 
principle. 

Distinguished  in  Williams  v.  McKeand,  119  Mich.  510,  78  N.  W. 
563,  holding  devise  of  "all  residue  of  proi)erty  not  enumerated  as 
hereinbefore  described"  will  not  pass  lapsed  legacies  or  property  not 
specifically  disposed  of;  dissenting  opinion  in  Taylor  v.  Leesnitzer,  37 
App.  D.  C.  364,  majority  holding  will  granting  entire  estate  intended 
property  acquired  after  making  of  will. 

Devise  of  subsequently  acquired  property.    Note,  135  Am.  St.  Rep^ 
798,  802. 

When  after-acquired  realty  passes  by  will.    Note,  18  AniL  Oas.  168, 
170.  172. 

Right  of  grantee  of  land  held  in  adverse  possession  to  sue  to  re- 
cover same  from  adverse  holder.    Note,  Ann.  Oas.  1915D,  527. 

151  XT.  8.  129-135,  38  L.  Ed.  98,  14  Sup.  Ct  286,  OENTRAIi  TRUST  00. 
V.  McGRORGE. 

Exemption  from  suit  in  wrong  district  is  waived  by  plea  to  merits, 
tlioagh  neither  party  resident  thereof. 

Approved  in  United  States  v.  Hooslef,  237  U.  S.  12,  Ann.  Oas.  1916A, 
286,  59  L.  Ed.  818,  35  Sup.  Ct.  459,  applying  rule  in  suit  to  recover 
stamp  tax;  Western  Loan  etc.  Co.  v.  Butte  etp.  Consol.  Min.  Co.,  210 
U.  S.  370,  52  L.  Ed.  1102,  28  Sup.  Ct.  720,  holding  demurrer  to  merits 
is  waiver  of  plea;  Matter  of  Moore,  209  U.  S.  504,  505,  14  Ann.  Oas. 
1164,  52  L.  Ed.  910,  911,  28  Sup.  Ct.  585,  706,  holding  where  plaintiff 
allows  defendant  extension  of  time  for  answering,  he  will  be  deemed 
to  have  consented  to  removal ;  Ex  parte  Wisner,  203  U.  S.  460,  51  L.  Ed. 
268,  27  Sup.  Ct.  150,  refusing  to  remove  suit  on  account  of  nonresidcnce 
of  both  parties ;  Consolidated  Interstate  Callahan  Min.  Co.  v.  Callahan 
Min.  Co.,  228  Fed.  531,  applying  rule  in  suit  by  stockholders  against 
mining  company;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co.,  201 
Fed.  941,  944,  120  C.  C.  A.  257,  holding  consjent  of  parties  can  confer 
jurisdiction;  Smellie  v.  Southern  Pac.  Co.,  197  Fed.  646,  holding  alien 
cannot  object  to  removal  of  cause;  Detroit  Trust  Co.  v.  Pontiac  Sav. 
Bank,  196  Fed.  32,  115  C.  C.  A.  663,  applying  rule  where  defendant 
answered  to  merits;  Katallo  Co.  v.  Rones,  186  Fed.  37,  108  C.  C.  A. 
132,  Cucciarre  v.  New  York  Cent.  etc.  R.  Co.,  163  Fed.  41,  90  C.  C.  A. 
220,  and  Sagara  v.  Chicago  etc.  Ry.  Co.,  189  Fed.  221,  all  holding 
removal  of  cause  is  waiver  of  right  to  be  sued  in  district  of  residence; 
Corwin  Mfg.  Co.  v.  Henrici  Washer  Co.,  151  Fed.  938,  holding  lease 
of  oyster-beds  from  State  involves  Federal  question;  Ladew  v.  Ten- 
nessee Copper  Co.,  179  Fed.  248,  and  Elk  Garden  Co.  v.  T.  W.  Thayer 
Co.,  179  Fed.  560,  both  holding  action  of  ejectment  must  be  brought 
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in  district  where  land  situated;  Barlow  v.  Chicago  &  N.  W.  Ry.  Co., 
172  Fed.  516,  allowing  removal  of  suit  brought  by  alien;  Shanberg  v. 
Fidelity  &  Casualty  Co.,  158  Fed.  3,  19  L.  E.  A.  (N.  S.)  1206,  85 
C.  C.  A.  343,  and  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  577, 
both  applying  principle;  Proctor  Coal  Co.  v.  United  States  Fidelity 
etc.  Co.,  158  Fed.  212,  holding  objection  made  too  late  after  setting 
of  cause;  Louisville  &  N.  R.  Co.  v.  Fisher,  155  Fed.  69,  11  L.  R.  A. 
(N.  S.)  926,  83  C.  C.  A.  584,  holding  court  obtains  jurisdiction  where 
both  parties  submit  to  trial  on  merits;  Horn  y.  Pere  Marquette  R.  Co., 
151  Fed.  630,  633,  639,  applying  rule  where  defendant  joined  in  suit 
for  appointment  of  receiver;  Tice  v.  Hurley,  145  Fed.  392,  objection  to 
jurisdiction  may  be  raised  by  demurrer,  nonresidence  of  defendant  in 
district  apx>earing  from  petition;  Iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed. 
449,  general  apx>earance  is  waiver  of  jurisdiction;  Burch  v.  Southern 
Pac.  Co.,  139  Fed.  352,  any  Circuit  Court  has  jurisdiction  in  suits 
involving  diversity  of  citizenship  unless  defendant  objects;  Ston^a 
Coal  etc.  Co.  v.  Louisville  etc.  R.  Co.,  139  Fed.  271,  where  defendant 
demurred  on  ground  that  court  had  no  jurisdiction,  subsequent  appear- 
ance and  cross-examination  of  witness  at  deposition  not  waiver  of 
objection;  A.  L.  Wolff  &  Co.  v.  Choctaw  etc.  R.  Co.,  133  Fed.  602, 
right  to  be  sued  in  Federal  courts  where  diversity  of  citizenship,  mere 
privilege,  and  may  be  waived;  Dickinson  v.  Saunders,  129  Fed.  20,  63 
C.  C.  A.  666,  holding  Federal  court  may  acquire  jurisdiction  to  wind 
up  corporation  by  consent  of  parties ;  Memphis  Sav.  Bank  v.  Houchens, 
115  Fed.  102,  52  C.  C.  -A.  176,  holding  inhibition  in  Judiciary  Act  of 
August  13,  1888  (25  Stat.  433,  c.  866),  against  bringing  suit  in  any 
district  other  than  one  in  which  plaintiff  or  defendant  resides,  is  waived 
by  removal  by  defendant  from  State  to  Federal  court;  Empire  Min. 
Co.  V.  Propeller  Tow-Boat  Co.,  108  Fed.  902,  holding  right  given  defend- 
ant by  Judiciary  Act  of  1887-88,  to  be  sued  in  district  where  he  or 
plaintiff  resides,  does  not  prevent  removal  from  State  court,  as  re- 
moval by  defendant  is  waiver  of  jurisdiction;  Virginia  etc.  Chemical 
Co.  V.  Sundry  Ins.  Cos.,  108  Fed.  453,  holding  action  brought  by  Vir- 
ginia corporation  against  corporation  of  another  State  is  removable 
into  Federal  court  at  instance  of  defendant ;  Whitworth  v.  Illinois  Cent. 
R.  R.  Co.,  107  Fed.  559,  holding  defendant  by  appearing  in  State  court 
where  neither  plaintiff  nor  defendant  resided,  by  filing  bond  and  peti- 
tion to  remove  cause  to  Federal  court,  waives  his  right  to  be  sued  in 
district  of  his  residence  under  Judiciary  Act  (25  Stat.  443) ;  Piatt  v. 
Massachusetts  Real  Estate  Co.,  103  Fed.  706,  holding  under  section  1^ 
Judiciary  Act  of  1887-88,  relating  to  jurisdiction  between  citizens  of 
different  States,  general  appearance  waives  objection  to  jurisdiction; 
Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed.  541,  41  C.  C.  A.  488, 
holding  objection  that  action  is  brought  in  wrong  district  is  not  waived 
by  attending  taking  of  deposition  before  issue  joined;  Scott  v.  Hoover, 
99  Fed.  250,  filing  demurrer  to  complaint  on  ground  of  insufficiency 
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of  facts  is  waiver  of  objection  to  jurisdiction;  Guarantee  Savings  etc. 
Invest.  Co.  v.  Pendleton,  14  App.  D.  C.  388,  holding  defendant  may 
waive  failure  of  nonresident  plaintiff  to  give  security  for  costs;  Illinois 
etc.  R.  R.  Co.  V.  Whitworth,  115  Ky.  289,  73  S.  W.  767,  upholding 
removability  where  diversity  of  citizenship,  though  neither  party  resi- 
dent of  State  where  suit  commenced;  Gemundt  v.  Shipley,  98  Md.  663, 
57  Atl.  14,  where  defendant  appeared  in  propria  persona  ftnd  objected 
to  jurisdiction,  subsequent  general  appearance  by  counsel  is  not  waiver ; 
The  Willamette,  70  Fed.  878,  81  L.  E.  A.  719,  18  C.  C.  A.  366,  Collins 
v.  Stott,  76  Fed.  614,  Carter-Crume  Co.  v.  Peurrung,  86  Fed.  442,  and 
Callahan  v.  Hicks,  90  Fed.  542,  all  following  rule;  Interior  Constr. 
Co.  V.  Gibney,  160  U.  S.  220,  40  L.  Ed.  402,  16  Sup.  Ct.  273,  general 
appearance  is  waiver;  Newman  v.  Schwerin,  61  Fed.  871,  10  C.  C.  A. 
129,  though  petition  for  removal  filed  after  demurrer  in  State  court,  if 
no  motion  to  demand  made  in  Circuit  Court,  objection  waived;  Martin 
V.  Baltimore  etc.  R.  R.  Co.,  151  U.  S.  688,  88  L.  Ed.  317,  14  Sup.  Ct. 
539,  and  Marks  v.  Marks,  75  Fed.  332,  applying  principle,  and  holdin;? 
privilege  waived  if  objection  not  seasonably  made;  Duncan  v.  Asso- 
ciated Press,  81  Fed.  418,  suit  removable,  though  neither  party  resi- 
dent of  State  where  suit  commenced;  Creagh  v.  Equitable  Life  Assnr. 
Soc,  83  Fed.  850,  851,  filing  x>etition  for  removal  is  waiver  of  objection 
that  petitioner  resident  of  other  district;  Rodgers  v.  Pitt,  96  Fed. 
677,  where  court  has  jurisdiction,  objection  to  mode  of  acquisition  is 
waived  when  not  objected  to;  Cowell  v.  City  Water  Supply  Co.,  96  Fed. 
76^  where  plaintiff  sues  in  State  court,  defendant,  though  living  in  other 
district,  may  remove  to  Federal  court  in  that  district. 

Disting^shed  in  Baxter,  Straw  &  Storrs  Const.  Co.  v.  Hammond  Mfg. 
Co.,  154  Fed.  994,  holding  Circuit  Court  can  only  acquire  jurisdiction  on 
diversity  of  citizenship. 

General  appearance  by  corporation,  paying  receirer,  walTes  exemption 
from  suit  in  wrong  district. 

Approved  in  Barbour  v.  Paige  Hotel  Co.,  2  App.  D.  C.  186,  holding 
foreign  corporation  doing  business  in  district  was  subject  to  attach- 
ment. 

Oaiporation'8  Toluntary  submission  to   Jurisdiction   cannot   be   over- 
ruled by  stockholder  allowed  to  intervene. 

Approved  in  Accidental  etc.  Min.  Co.  v.  Comstock  Tunnel  Co.,  120 
Fed.  519,  holding  Circuit  Court  has  jurisdiction  of  suit  where  plaintiff 
and  defendant  are  citizens  of  different  States,  and  defendant  has  an- 
swered to  the  merits;  Lewis  v.  American  Naval  Stores  Co.,  119  Fed. 
396,  holding  Federal  court  has  jurisdiction  to  appoint  receiver  for 
corporation  of  another  S^tate  where  corporation  waives  exemption  from 
being  sued  out  of  its  domicile;  Citizens'  Bank  etc.  Co.  v.  Union  Min. 
etc.    Co.,   106   Fed.    98,    holding  when    corporation   defendant   waives 
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jurisdiction  by  appearing,  stockholder  intervener  cannot  raise  ques- 
tion; White  V.  Rio  Grande  etc.  Ry.  Co.,  26  Utah,  358,  71  Pac.  597, 
holding  right  conferred  by  Const.,  art.  Vlil,  §  6,  Utah,  to  have  action 
tried  in  county  where  it  arose,  was  waived  by  failure  to  object. 

161  U.  8.  135-137,  S8  L.  Ed.  101,  14  8np.  Ot.  296,  V00BHEE8  T.  JOHN 
T.  NOYE  MFG.  CO. 

Decree  does  not  take  effect  for  appeal  purposes  till  petition  for  rehear- 
ing disposed  of. 

Approved  in  TuUis  v.  Lake  Erie  &  W.  R.  R.  Co.,  105  Fed.  557,  44 
C.  C.  A.  597,  holding  where  by  reason  of  motion  for  new  trial  entered 
at  term  when  judgment  was  rendered,  power  of  court  over  judgment  is 
retained,  bill  of  exceptions  may  be  settled  or  time  given  for  preparing 
it  when  motion  is  overruled;  State  e$  rel.  Porter  v.  Ritchie,  32  Utah, 
386,  91  Pac.  26,  holding  appeal  cannot  be  taken  until  overruling  of 
motion  for  new  trial;  Northern  etc.  R.  R.  Co.  v.  Holmes,  155  U.  S.  13S, 
39  L.  Ed.  99,  15  Sup.  Ct.  29,  declining  to  review  judgment  of  terri- 
torial court  denying  rehearing;  Kingman  v.  Western  Mfg.  Co.,  170  U.  S. 
678,  42  L.  Ed.  1194,  18  Sup.  Ct.  787,  judgment  not  final  while  motion 
for  new  trial  pending;  Andrews  v.  Thum,  64  Fed.  153,  12  C.  C.  A.  77, 
motion  to  reopen  case  is  equivalent  to  rehearing. 

Distinguished  in  Harrison  v.  Magoon,  205  U.  S.  502,  61  L.  Ed.  901, 
27  Sup.  Ct.  577,  holding  statute  existing  at  time  of  entering  final  judg- 
ment determines  right  to  writ  of  error. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  849. 

Circuit  Court  of  Appeals  and  not  8upreme  Court  has  Jurisdiction  of 
.appeal  where  rehearing  not  decided  till  1892. 

Approved  in  Mason  v.  Pewabic  Min.  Co.,  153  U.  S.  366,  38  L.  Ed. 
747,  14  Sup.  Ct.  849,  denying  jurisdiction  over  Circuit  Court  appeal 
taken  after  July  1,  1891. 

151  U.  8.  137-138,  88  L.  Ed.  102,  14  Sup.  Ct  294,  BALTIMOBE  TBACTION 

CO.  T.  BALTIMOBE  ETC.  B.  B.  CO. 

State  court's  construction  of  State  law  binds  Supreme  Court  on  error. 
Approved  in  Phipps  v.  Harding,  70  Fed.  472,  SO  L.  B.  A.  616,  17 
C.  C.  A.  203,  construing  Massachusetts  statute  of  1874,  c.  404,  relative 
to  notice  of  nonpayment  to  parties  to  notes. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  530. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  444. 

Necessity  for  provision  for  notice  of  hearing  as  to  damages  or 
compensation  in  condemnation.    Note,  4  L.  B.  A.  (N.  8.)  172. 
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151  U.  B.  13»-149,  88  L.  Ed.  108,  14  Snp.  Ot.  295,  KEYSTONE  MFQ.  00.  T. 
ADAMS. 

That  device  lias  gone  into  graeral  xue  does  not  always  establish  patent- 
ability, bnt  Is  important. 

Approved  in  Kinloch  Tel.  Co.  v.  Western  Electric  Co.,  113  Fed.  666, 
61  C.  C.  A.  369,  following  rule;  Electric  Controller  etc.  Co.  v.  West- 
inghonse  Elec.  &  Mfg.  Co.,  171  Fed.  87,  96  C.  C.  A.  187,  upholding 
Lange  and  Lamme  patent  for  rotary  disc  plow ;  St.  Louis  Street  Flush- 
ing Mach.  Co.  V.  American  Street  Flushing  Mach.  Co.,  156  Fed.  577, 
84  C.  C.  A.  340,  upholding  Ottofy  patent  for  street-flushing  cart; 
Manners'  Mfg.  Co.  v.  Spruks  Mfg.  Co.,  127  Fed.  697,  62  C.  C.  A.  447, 
holding  East  patent  No.  429,021,  for  ventilating  barrel,  is  valid;  Con- 
solidated Rubber  Tire  Co.  v.  Finley  Rubber  Tire  Co.,  116  Fed.  634, 
holding  Grant  patent  No.  554,675,  for  rubber  tire  wheel,  is  valid ;  Kala- 
mazoo Ry.  Supply  Co.  v.  Duff  Mfg.  Co.,  113  Fed.  269,  51  C.  C.  A.  221, 
holding  where  question  of  invention  is  fairly  open  to  doubt,  practical 
success  of  device,  and  fact  that  it  displaced  device  in  previous  use, 
is  sufficient  to  sustain  patent;  Westinghouse  Electric  etc.  Co.  v.  Union 
Carbide  Co.,  112  Fed.  421,  holding  Westinghouse  patent  No.  366,362, 
and  Thomas  patent  No.  508,654,  relating  to  improvements  in  electrical 
converters,  disclose  invention  and  are  valid;  National  Hollow  Brake- 
Beam  Co.  V.  Interchangeable  Brake-Beam  Co.,  106  Fed.  707,  45  C.  C.  A. 
544,  holding  where  question  of  novelty  is  open  for  consideration  under 
the  law,  fact  that  patented  device  has  displaced  others  and  has  gone 
into  general  use  is  evidence  that  it  involves  invention;  Fenton  Metallic 
Mfg.  Co.  V.  Office  Specialty  Mfg.  Co.,  12  App.  D.  C.  221,  discussing 
right  to  patent  for  storage  case  for  books;  Klein  v.  Seattle,  77  Fed. 
204,  23  C.  C.  A.  114,  Klein  insulating  pin  patent  No.  297,699,  void; 
Schwarzwaelder  v.  Detroit,  77  Fed.  892,  Chichester  folding-chair  patent 
No.  328,838,  void. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  G.  125. 

Patent  No.  132428,  for  Adams  com-sheller,  was  valid  and  infringed 
by  Packer. 

Approved  in  Stead  Lens  Co.  v.  Kryptok  Co.,  214  Fed.  375,  377,  131 
C.  C.  A.  144,  and  Kryptok  Co.  v.  Stead  Lens  Co.,  207  Fed.  93,  95,  both 
upholding  Borsch  patent  for  bifocal  eyeglasses;  Cincinnati  Traction 
Co.  V.  Pope,  210  Fed.  449,  127  C.  C.  A.  175,  upholding  Pope  patent  for 
time  limit  transfer;  Weir  Frog  Co.  v.  Porter,  206  Fed.  674,  675,  124 
C.  C.  A.  470,  refusing  to  sustain  Porter  patent  for  derailing  switch; 
Roth  V.  Harris,  197  Fed.  931,  holding  infringing  of  Hobart  patent  ac- 
countable for  all  profits;  Beckwith  v.  Malleable  Iron  Range  Co.,  174 
Fed.  1009,  upholding  Beckwith  patent  for  reservoir  for  stoves;  Han- 
cock V.  Boyd,  170  Fed.  605,  upholding  Hardy  patent  for  rotary  disc 
plow;  Morton  v.  Llewellyn,  164  Fed.  697,  90  C.  C.  A.  514,  upholding 
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Walker  patent  for  soil-pipe  drainage;  Stafford  v.  Morris,  161  Fed.  118, 
upholding  Stafford  and  Holt  patent  for  circular  knitting-machine; 
Robins  etc.  Belt  Co.  v.  American  etc.  Mach.  Co.,  145  Fed.  925,  76 
C.  C.  A.  461,  upholding  Robins  patent  No.  571,604,  for  belt-conveyer; 
Stirling  Co.  v.  Standard  Snuff  Co.,  137  Fed.  96,  construing  Stirling 
patent  No.  407,260  for  steam  boiler;  Albright  v.  Langfeld,  131  Fed. 
475,  upholding  Albright  patent  No.  439,086  for  coin  purse;  Holtzer  v. 
Consolidated  Elec.  Mfg.  Co.,  60  Fed.  750,  Holtzer  galvanic  batteiy 
patent  No.  327,878,  valid;  Electric  Ry.  Co.  v.  Jamaica  etc.  R.  R.  Co., 
61  Fed.  669,  Field  electric  railway  patent  No.  407,188,  void;  Reece 
Button  Hole  Mach.  Co.  v.  Globe  Button  Hole  Mach.  Co.,  61  Fed.  962, 
963,  964,  10  C.  C.  A.  194,  Reece  button-hole  machine  patent  No.  240,546, 
valid;  Stahl  v.  Williams,  64  Fed.  124,  Stahl  incubator  patent  No. 
368,249,  valid;  New  Departure  Bell  Co.  v.  Bevin  Bros.  Mfg.  Co.,  64 
Fed.  864,  Rockwell  bicycle  patent  No.  471,982,  valid;  Westinghouse  v. 
Boyden  Power  Brake  Co.,  66  Fed.  1006,  amendments  to  meet  views  of 
patent  office  not  disclaimer  of  actual  invention ;  S.  F.  Heath  Cycle  Co. 
V.  Hay,  67  Fed.  251,  Johnson  bicycle  pump  patent  No.  507,224,  valid; 
McCormick  etc.  Mach.  Co.  v.  Aultman,  69  Fed.  394,  16  C.  C.  A.  259, 
Baker  twine-binder  reissue,  No.  10,106,  void;  Rubber  Tire  Wheel  Co. 
V.  Columbia  etc.  Wheel  Co.,  91  Fed.  992,  Grant  rubber-tired  wheel 
patent  No.  554,675,  valid. 

Distinguished  in  Mayo  Knitting  etc.  Co.  v.  E.  Jenckes  Mfg.  Co.,  133 
Fed.  541,  66  C.  C.  A.  503,  Ames  patent  No.  600,671,  for  winder  for 
knitting-machine,  not  infringed  by  winder  of  Rowe  patent  No.  581,887. 

Patentee  has  burden  of  obtaining  account  of  infringer's  profits,  and 
what  part  due  to  Ills  part  of  machine. 

Approved  in  Baker  v.  Crane  Co.,  138  Fed.  61,  70  C.  C.  A.  486,  follow- 
ing rule ;  Hamilton-Brown  Shoe  Co.  v.  Wolf  Bros.  &  Co.,  240  U.  S.  260, 
60  L.  Ed.  685,  36  Sup.  Ct.  272,  upholding  master's  findings  as  to 
damages  on  infringement  of  trademark;  Westinghouse  Electric  etc.  Co. 
v.  Wagner  Electric  etc.  Co.,  225  U.  S.  617,  41  L.  E.  A.  (N.  S.)  658,  56 
L.  Ed.  1227,  32  Sup.  Ct.  691,  applying  rule  where  infringer  made  im- 
provements ;  Underwood  Typewriter  Co.  v.  Fox  Typewriter  Co.,  220  Fed. 
885,  136  C.  C.  A.  446,  holding  infringer  cannot  offset  loss  sustained  in 
sale  of  another  article;  Beckwith  v.  Malleable  Iron  Range  Co.,  195  Fed. 
292,  holding  defendant  cannot  be  made  to  give  detailed  statements; 
Columbia  Wire  Co.  v.  Kokomo  Steel  etc.  Co.,  194  Fed.  109,  114  C.  C.  A. 
186,  holding  profits  are  calculated  at  time  of  unlawful  appropriation; 
Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  183  Fed.  317,  105 
C.  C.  A.  526,  holding  complainant  might  be  taxed  with  accounting 
costs;  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  313,  315,  102  C.  C.  A.  497, 
applying  principle;  Westinghouse  Electric  etc.  Co.  v.  Wagner  Elec.  etc. 
Co.,  173  Fed.  369,  97  C.  C.  A.  621,  holding  fact  that  infringer  kept  no 
books  will  not  relieve  patentee  of  this  burden ;  Cauda  Bros  v.  Michigan 
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Malleable  Iroii  Co.,  162  Fed.  182,  81  C.  C.  A.  420,  holding  before  apply- 
ing rale  defendant  must  show  presence  of  extraneous  elements ;  Eastern 
Paper  Bag  Co.  v.  Continental  etc.  Bag  Co.,  142  Fed.  519,  determining 
damages  and  profits  recoverable  for  infringement  of  patent;  Peters  v. 
Union  Biscuit  Co.,  120  Fed.  684,  holding  managing  oflBcers  of  corpora- 
tion who  actually  participated  in  use  by  corporation  of  infringing  device 
are  liable  for  infringement;  Kansas  City  Hay  Press  Co.  v.  Devol,  127 
Fed.  366,  holding  where  patent  infringed  is  for  improved  part  of 
machine,  burden  is  on  complainant  to  separate  his  damages  from  de- 
fendant's profits  between  patented  and  unpatented  features;  Bradford 
V.  Belknap  Motor  Co.,  105  Fed.  65,  holding  court  will  not  appoint 
master  in  patent  cause  where  damages  will  be  trivial  compared  to 
expense  of  taking  the  accounts ;  Regis  v.  Jaynes,  191  Mass.  251,  77  N.  E. 
777,  applying  rule  on  infringement  of  trademark ;  New  York  Bank  Note 
Co.  V.  Hamilton  Bank  Note  Co.,  180  N.  Y.  296,  73  N.  E.  53,  determining 
damages  for  infringement  of  printing-press  attachment  used  on  de- 
fendant's press;  Bobbins  v.  Illinois  Watch  Co.,  81  Fed.  959,  27  C.  C.  A. 
21,  evidence  of  cost  to  other  manufacturers  of  making  infringing  device 
incompetent. 

Distinguished  in  dissenting  opinion  in  Westinghouse  Elec.  etc.  Co.  v. 
Wagner  Elec.  etc.  Co.,  173  Fed.  375,  377,  97  C.  C.  A.  621,  majority  hold- 
ing fact  that  infringer  kept  no  books  will  not  relieve  patentee  of  this 
harden. 

Burden   of   proof   as   to   profits    in   infringement    suit.    Note,  41 
L.  B.  A.  (N.  S.)  653,  656. 

Patentee  cannot  recover  Infringer's  profits  by  showing,  only  wliat  other 
maanfacturers  made. 

Approved  in  Belknap  v.  Schild,  161  U.  S.  26,  40  L.  Ed.  604,  16  Sup. 
Ct.  448,  following  rule;  Coupe  v.  Royer,  155  U.  S.  583,  89  L.  Ed.  270,  15 
Sup.  Ct.  206,  measure  of  damages  for  infringement;  Glucose  Sugar  etc. 
Co.  V.  St.  Louis  Syrup  etc.  Co.,  135  Fed.  541,  president  of  corporation 
not  proper  party  to  bill  against  corporation  for  infringement  of  patent 
and  injunction. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  H.  B.  0.  856. 

Miscellaneous.  Cited  in  Westinghouse  Air  Brake  Co.  v.  New  York 
Air  Brake  Co.,  140  Fed.  145,  allowing  costs  to  plaintiff  in  infringement 
suit  though  on  appeal  damages  reduced  to  nominal  sum. 

151  XT.  S.  14»-163,  38  L.  Ed.  106,  14  Sup.  €t.  277,  BATES  T.  FEEBI2. 

Books  of  account,  regularly  kept  In  bnsineis,  are  admissible,  supple- 
mented by  party's  oath. 

Approved  in  Little  Rock  Granite  Co.  v.  Dallas  Co.,  66  Fed.  525, 
13  C.  C.  A.  620,  following  rule ;  Rutan  v.  Johnson,  231  Fed.  378,  applyr 
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ing  rale  in  suit  to  recover  stamp  tax ;  Davis  v.  Lonisviile  Trust  Co.,  181 
Fed.  13,  SO  L.  E.  A.  (N.  S.)  1011,  104  C.  C.  A.  24,  admitting  report 
of  merchant  as  to  financial  standing;  Breese  v.  United  States,  106  Fed. 
685,  45  C.  C.  A.  535,  holding  bank-teller,  testifying  to  checks  on  it, 
may  refresh  his  memory  from  entries  in  books  though  some  of  them 
were  not  made  by  him ;  Alabama  etc.  Ry.  Co.  v.  Coleman,  78  Miss.  186, 
28  South.  829,  holding  witness  without  personal  knowledge  of  transac- 
tion cannot  testify  from  memorandum  made  by  another;  West  Virginia 
Architects  v.  Stewart,  68  W.  Va.  509,  36  L.  E.  A.  (N.  S.)  899,  70  S.  E. 
115,  allowing  admission  of  books  supported  by  testimony  of  book- 
keeper. 

Admissibility  in  evidence  against  third  person  of  books,  reports 
and  the  like,  other  than  books  of  account.  Note,  125  Am.  St.  Eep. 
847. 

Memoranda  at  time  of  eTent  are  only  admissible  to  refresh  witneflses' 
memory. 

Approved  in  De  Witt  v.  Skinner,  232  Fed.  444,  refusing  to  allow  wit- 
ness to  use  diary;  Chicago  etc.  Ry.  Co.  v.  Kendall,  167  Fed.  69,  16 
Ann.  Gas.  560,  93  C.  C.  A.  422,  holding  Federal  court  can  compel 
party  to  submit  to  physical  examination;  Inman  Bros.  v.  Dudley  etc. 
Lumber  Co.,  146  Fed.  456,  76  C.  C.  A.  659,  letter  from  agent  to  principal 
reporting  interview  with  third  party  is  inadmissible  against  such  third 
party;  O'Brien  v.  United  States,  27  App.  D.  C.  272,  allowing  book- 
keeper to  refresh  his  memory  from  books;  Gurley  v.  MacLennan,  17 
App.  D.  C.  177,  and  Sechrist  v.  Atkinson,  31  App.  D.  C.  5,  both  re- 
fusing to  admit  memoranda  where  witness  had  distinct  recollection; 
Territory  v.  Harwood,  15  N.  M.  430,  29  L.  E.  A.  (N.  S.)  504.  110  Pac. 
558,  holding  memoranda  inadmissible  unless  witness  has  some  independ- 
ent recollection ;  First  National  Bank  v.  Yeoman,  14  Okl.  630,  78  Pac.  390, 
memoranda  used  to  refresh  memory  are  inadmissible  where  not  shown 
to  have  been  made  contemporaneously  with  events  described  therein; 
Chicago  Lumbering  Co.  v.  Hewitt,  64  Fed.  317, 12  C.  C.  A.  129,  refusing 
in  evidence  account-book  posted  from  memoranda  without  testimony 
of  person  furnishing  data. 

Distinguished  in  Curtis  v.  Bradley,  65  Conn.  108,  48  Am.  St.  Eep.  184, 
28  L.  E.  A.  147,  31  Atl.  594,  admitting  authenticated  memoranda  as 
documentary  evidence. 

Admissibility  of  memorandum  as  evidence  of  past  recollection  of 
witness.    Note,  8  Ann.  Oas.  211. 

Contemporary  memoranda  must  be  authenticated  on  oath  before  ad- 
missible in  any  eTent. 

Approved  in  Imhoff  v.  Richards,  48  Neb.  596,  67  N.  W.  485,  following 
rule;  Hay  v.  Peterson,  6  Wyo.  444,  34  L.  R.  A.  592,  45  Pac.  1080, 
almanac  containing  dates  of  payments  not  book  of  account. 
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Jiity  abonld  not  be  ftllowad  to  take  book  wboae  contents  partly  ad- 
minlUe,  nnlen  rest  sealed  op. 

Approved  in  Alaska  Commercial  Co.  v.  Dinkelspieli  121  Fed.  322, 
57  C.  C.  A.  14,  holdint?  inspection  by  jury  of  receipt  not  introduced  in 
evidence  was  error;  First  National  Bank  v.  Teoman,  14  Okl.  632,  78 
Pac.  390,  arguendo. 

Statutory   abrogation   of  maxim   against   profiting  by  one's  own 
wrong.    Note,  26  L.  B.  A.  568. 

Statute  does  not  mn  between  fldnciazles,  tboogh  only  sncb  conceal- 
■Kut  as  is  implied  from  the  transaction. 

Approved  in  Gilbane  v.  Fidelity  etc.  Co.,  163  Fed.  677,  90  C.  C.  A. 
265,  holding  surety  company  might  recover  additional  premiums  where 
employer  understated  his  wage  list;  Damold  v.  Simpson,  114  Fed. 
370,  holding  fact  that  debtor  concealed  his  fraudulent  conduct  and  that 
creditors  knew  nothing  of  situation  until  short  time  before  bringing 
action  is  insufficient  to  take  case  out  of  statute  of  limitation  where  dill- 
erenee  would  have  shown  situation ;  Murphy  v.  Kirby,  3  App.  D.  C.  218, 
holding  limitation  commences  to  run  from  time  fraud  is  discovered; 
Keithley  v.  Mut.  Life  Ins.  Co.,  271  111.  697,  111  N.  E.  608,  holding  one 
year  limitation  applied  where  there  was  no  effort  at  concealing  fraud; 
Waugh  V.  Guthrie  Gas  etc.  Co.,  37  Okl.  250,  131  Pac.  179,  holding  some 
artifice  must  be  present  to  prevent  running  of  statute ;  Boro  v.  Hidell,  122 
Tenn.  99, 186  Am.  St.  Bep.  867,  120  S.  W.  966,  applying  principle  in  suit 
to  set  aside  conveyance ;  Cobb  v.  First  Nat.  Bank,  91  Tex.  230,  42  S.  W. 
771,  where  attorneys  were  to  receive  fee  on  satisfaction  of  judgment  and 
not  notified,  though  no  concealment  attempted. 

Miscellaneous.  Cited  in  United  States  v.  Ng  Young,  126  Fed.  426, 
holding  in  proceeding  for  exclusion  of  Chinese  alien  new  trial  will  be 
denied  where  delay  in  producing  testimony  is  inexcusable. 

151  U.  B.  164-170,  38  L.  Ed.  112,  14  8np.  Ot.  299.  TUOKEB  >.  UNITED 
STATES. 

Bevised  Statutes,  section  860,  prohibits  use  as  evidence  on^  of  matters 
disclosed  by  party  in  Judicial  proceedings  involuntarily. 

Approved  in  Powers  v.  United  States,  223  U.  S.  316,  66  L.  Ed.  458. 
32  Sup.  Ct.  281,  holding  testimony  of  accused  at  preliminary  hearing  is 
admissible  at  trial;  In  re  Tracy  &  Co.,  177  Fed.  534,  holding  surrender 
of  books  by  bankrupt  is  waiver  of  privilege;  Alkon  v.  United  States, 
163  Fed.  815,  90  C.  C.  A.  116,  and  Hammond  Lumber  Co.  v.  Sailors' 
Union,  167  Fed.  824,  both  refusing  to  admit  evidence  obtained  in 
obedience  to  subpoena;  Johnson  v.  United  States,  163  Fed.  32,  18 
L.  B.  A.  (N.  S.)  1194,  89  C.  C.  A.  508,  holding  schedules  of  bankrupt 
not  admissible  in  proceedings  for  fraudulent  concealment;  Frisby  v. 
XVI— 48 
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United  States,  35  App.  D.  C.  517,  holding  exhibit  is  part  of  pleading  and 
is  inadmissible;  Brown  v.  United  States,  35  App.  D.  C.  551,  Ann.  Cas. 
1912A,  388,  holding  confession  will  not  be  presumed  involuntary  he- 
cause  made  in  police  station. 

Accused's  allldayit  to  procure  testimoiij  under  BeTlsed  Statutes,  section 
878,  is  admissible  to  contradict  his  testimony. 

Approved  in  Smith  v.  Au  Ores  Twp.,  150  Fed.  264,  9  L.  R.  A.  (N.  S.) 
876,  80  C.  C.  A.  145,  after  death  of  bankrupt  witness  could  testify  to 
admissions  made  by  bankrupt  concerning  estate  while  he  was  yi9t 
owner. 

Evidence  admissible  as  bearing  on  the  credibility  or  bias  of  a  wit- 
ness.   Note,  82  Am.  St.  Rep.  49. 

At  common  law,  voluntary  intoxication  does  not  excuse  crime. 

Approved  in  Miller  v.  State,  9  Okl.  Cr.  58,  130  Pac.  814,  refusing  to 
instruct  jury  to  acquit  defendant  if  found  to  have  been  intoxicated. 

Distinguished  in  Perkins  v.  United  States,  228  Fed.  416,  holding  one 
not  responsible  for  murder  when  mind  unbalanced  from  use  of  drugs. 

What  intoxication  will  excuse  crime.    Note,  36  L.  R.  A.  371. 

Bef usal  of  instruction  is  not  error  if  one  given  is  equally  favorable. 
Approved  in  Spurr  v.  United  States,  87  Fed.  708,  31  C.  C.  A.  202, 
following  rule;  Potter  v.  United  States,  122  Fed.  55,  58  C.  C.  A.  231, 
holding  in  order  to  review  ruling  on  admissibility  of  evidence,  exception 
must  be  taken. 

Instruction  not  excepted  to  is  not  reviewable. 

Approved  in  Glenny  v.  Territory,  15  Okl.  232,  79  Pac.  754,  following 
rule;  American  Smelting  etc.  Co.  v.  Karapa,  173  Fed.  609,  97  C.  C.  A. 
517,  appljring  principle;  Vernon  v.  United  States,  146  Fed.  123,  76 
C.  C.  A.  547,  assignments  of  error  not  reviewable  where  no  exceptions 
saved  to  matters  thereof;  Tinsman  v.  F.  R.  Patch  Mfg.  Co.,  101  Fed. 
375,  41  C.  C.  A.  388,  holding  assignment  of  error  in  charge  of  court 
must  be  excepted  to ;  St.  Clair  v.  United  States,  154  U.  S.  153,  38  L.  Ed. 
948,  14  Sup.  Ct.  1010,  and  Humes  v.  United  States,  170  U.  S.  212, 
42  L.  Ed.  1012,  18  Sup.  Ct.  603,  both  following  rule ;  dissenting  opinion 
in  Bram  v.  United  States,  168  U.  S.  572,  42  L.  Ed.  588,  18  Sup.  Ct.  198, 
arguendo. 

151  U.  S.  171-179,  38  L.  Ed.  115,  14  Sup.  Ot.  288,  OADWAI.ADEB  v.  ZEE. 
Well-known  commercial  meaning  of  term  mnst  prevail  unless  intent 
of  Congress  contra  is  clear. 

Approved  in  Goat  etc.  Import  Co.  v.  United  States,  206  U.  S.  203, 
51  L.  Ed.  1025,  27  Sup.  Ct.  634,  holding  growth  on  skins  of  Mocha  sheep 
not  taxable  as  wool ;  United  States  v.  Cattus,  167  Fed.  533,  93  C.  C.  A. 
64,  holding  artificial  shamrocks  not  dutiable  as  toys.  United  States  v. 
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O.  G.  Hempstead  &  Son,  153  Fed.  484,  holding  term  "fire-brick"  does 
not  include  magnesite  brick;  Hahn  y.  United  States,  131  Fed.  1001, 
pearls  are  dutiable  as  precious  stones;  Nordlinger  v.  United  States,  115 
Fed.  832,  833,  holding  Leghorn  citron  is  properly  classified  under  para- 
graph 704  of  Act  of  1883  (22  Stat.  519),  as  dried  fruit,  and  not  under 
paragraph  302,  page  504,  as  comfit,  etc. ;  Armour  &  Co.  v.  Bird,  159  Mich. 
9,  25  L.  B.  A.  (N.  S.)  616,  123  N.  W.  583,  holding  sausage  meat  is  not 
adulterated  meat;  Bogle  v.  Magone,  152  U.  S.  627,  38  L.  Ed.  576,  14 
Sup.  Ct.  720,  anehovy  paste  not  known  to  trade  as  sauce  dutiable  as 
"fish  preserved  or  prepared,"  under  act  of  1883;  Erhardt  v.  Schroeder, 
155  U.  8.  131,  99  L.  Ed.  97,  15  Sup.  Ct.  47,  construing  schedule  F,  Act 
of  1883,  relative  to  duty  on  leaf  tobacco;  Dejonge  v.  Magone,  159  U.  S. 
569,  40  L.  Ed.  263,  16  Sup.  Ct.  122,  paper,  coated  to  imitate  velvet, 
dutiable  under  schedule  M,  Act  of  1883,  c.  121 ;  Field  v.  United  States, 
73  Fed.  809,  20  C.  C.  A.  19,  cotton  muslin  of  certain  kind  dutiable  as 
"white  frilled  muslin,"  under  paragraph  373,  Act  of  1890;  United 
States  V.  Jonas,  83  Fed.  169,  27  C.  C.  A.  500,  following  rule  with  regard 
to  handkerchiefs. 

Distinguished  in  Maddock  v.  Magone,  152  U.  S.  371,  38  L.  Ed.  483, 
14  Sup.  Ct.  589,  >  commercial  designation  must  be  result  of  established 
definite  usage  in  trade  at  time  of  passage  of  act. 

Common  meaning  of  term  is  adopted  only  where  no  commercial  mean- 
ing shown. 

Approved  in  Sonn  v.  Magone,  159  U.  S.  241,  40  L.  Ed.  204,  16  Sup. 
Ct.  69,  classifying  dry  lentils  as  vegetables  and  not  seeds,  under  para- 
graph 286,  schedule  G,  Act  of  1883,  o.  121;  United  States  v.  Klumpp, 
169  U.  S.  216,  42  L.  Ed.  722,  18  Sup.  Ct.  313,  worsted  dress  goods 
dutiable  as  "manufactures  of  wool,"  under  paragraph  297,  Act  of 
1894;  United  States  v.  Schwartz,  76  Fed.  453,  classifying  paper  rabbits 
as  toys,  under  paragraph  321,  Act  of  1894. 

.151  TJ.  S.  179-186,  38  L.  Ed.    119,   14  Bnp.  Ot.   274,   80X7THWOBTH   T. 
UNITED  STATES. 

Court  commissioner's  claim  for  fees  not  Illegal  merely  because  Tast 
number  of  cases  within  short  time. 

Approved  in  Bartlett  v.  Eau  Claire  Co.,  112  Wis.  243,  88  N.  W. 
63,  holding  Sanb.  &  B.  Ann.  Stats.,  c.  65a,  subd.  6a,  Wis.,  relating 
to  tramps  and  their  punishment,  does  not  fix  compensation  of  municipal 
judge. 

Pleadings  on  preliminary  proceeding  need  not  be  technical  If  clearly 
stating  offense. 

Approved  in  United  States  v.  Price,  84  Fed.  638,  upon  preliminary 
complaint,  charging  stealing  United  States  notes,  prisoner  may  be  com- 
mitted for  stealing  coin. 


151 U.  S.  18^-209        NOTES  ON  U.  S.  REPORTS.  756 

Court  conunlMloner  is  entitled  to  no  fee  for  filing  of  complaint  if  no 
arrest  or  examination. 

Approved  in  Allen  v.  United  States,  204  U.  S.  582,  51  L.  Ed.  635, 
•|27  Sup.  Ct.  324,  refusing  fee  for  certifying  complaint  in  civil  rights 
'case;  Southworth  v.  United  States,  161  U.  S.  640,  40  L.  Ed.  886,  16 
Sup.  Ct.  694,  in  statement  of  facts. 

Distinguished  in  Nixon  v.  United  States,  82  Fe<^.  27,  marshal's  mile* 
age  for  serving  subpoena  in  criminal  cases. 

* «« 

161  U.  8.  186-209,  88  L.  Ed.  121,   14  Sup.  Ot.  310,  MILLER  t.  EAGLE 
MFQ.  00.  ^ 

Patent  cannot  issue  for  inrention  coTered  by  prior  patent,  though  terms 
of  claim  different. 

Approved  in  Commercial  Acetylene  Co.  v.  Avery  Portable  Ltg.  Co., 
166  Fed.  917,  and  Fireball  Gas  etc.  Co.  v.  Commercial  Acetylene  Co., 
239  U.  S.  166,  60  L.  Ed.  202,  36  Sup.  Ct.  90,  both  upholding  Claude  & 
Hess  patent  for  apparatus  for  storage  of  acetylene  gas;  Caliga  v.  Inter 
Ocean  Newspaper  Co.,  215  U.  S.  189,  64  L.  Ed.  152,  30  Sup.  Ct.  38,  both 
refusing  duplication  of  existing  copyright;  United  States  v.  Allen,  192 
U.  S.  562,  48  L.  Ed.  563,  24  Sup.  Ct.  422,  holding  inventor  is  not 
estopped  from  insisting '  upon  application  for  patent  in  which  were 
united  process  and  apparatus  claims;  Benthall  Mach.  Co.  v.  National 
Mach.  Corp^  222  Fed.  932,  holding-  Jones  patent  for  peanut-picker 
void  on  account  of  anticipation;  Reed  v.  Cropp  Concrete  Mach.  Co., 
218  Fed.  645,  refusing  to  decree  infringement  of  Reed  patent  for  con- 
crete mixer;  Lovell-McConnell  Mfg.  Co.  v.  Automobile  Supply  Mfg. 
Co.,  212  Fed.  224,  upholding  Hutchinson  patent  for  automobile  horns; 
Washbume  v.  Consolidated  Safety  Pin  Co.,  197  Fed.  554,  refusing 
patent  for  device  contained  in  previous  patent;  Century  Elec.  Co.  v. 
Westinghouse  Elec.  etc.  Co.,  191  Fed.  352,  112  C.  C.  A.  8,  Tesla  patent 
for  combination  or  apparatus  to  practice  process  secured  to  Tesla  by 
another  patent  is  not  anticipated  or  avoided  by  latter;  Graff  v.  Web- 
ster, 189  Fed.  908,  refusing  double  patent  for  design ;  Warren  Webster 
&  Co.  V.  C.  A.  Dunham  Co.,  181  Fed.  838,  104  C.  C.  A.  346,  refusing  to 
sustain  Williams  patent  for  steam-heating;  Beckwith  v.  Malleable  Iron 
Range  Co.,  174  Fed.  1012,  upholding  Beckwith  patent  for  reservoir  for 
stoves;  Thomson-Houston  Elec.  Co.  v.  Western  Elec.  Co.,  158  Fed.  815, 
86  C.  C.  A.  73,  refusing  patent  for  traveling  contact  for  electric  rail- 
ways on  account  of  laches;  Caliga  v.  Inter  Ocean  Newspaper  Co.,  157 
Fed.  189,  84  C.  C.  A.  634,  and  Maunula  v.  Sunell,  155  Fed.  541,  uphold- 
ing Haataja  patent  for  net  leader  for  fishermen ;  Western  Electric  Co. 
V.  Galesburg  Union  Tel.  Co.,  148  Fed.  859,  860,  holding  void  Scribner 
patent  No.  669,708,  for  telephone  switchboards;  Thomson  etc.  Electric 
Co.  v.  Holland,  143  Fed.  903,  upholding  Van  Dcpoele  reissue  No.  11,872 
for  traveling  contact  for  electric  railways;  Dodge  Coal  Storage  Co. 
V.  New  York  etc.  R.  R.  Co.,  139  Fed.  982,  holding  void  Piez  &  Beaumont 
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patents  Nos.  668^60  and  688,111^  for  coal-storage  apparatus;  Williams 
Calk  Co.  V.  Neverslip  Mfg.  Co.,  136  Fed.  212,  Williams  patent  No. 
666,583,  for  horseshoe  calk,  is  void  for  double  patenting;  Cleveland 
Foundry  Co.  v.  Detroit  etc.  Stove  Co.,  131  Fed.  744,  Jeavons  patent  No. 
475,401,  for  oil-burner,  void ;  Thomson-Houston  Elec.  Co.  v.  Black  River 
Traction  Co.,  124  Fed.  512,  holding  Van  Depoele  reissued  patent  No. 
11,872,  for  traveling  contact  for  electric  railways,  is  void;  Industrial 
Mfg.  Co.  V.  Wilcox  etc.  Mach.  Co.,  112  Fed.  537,  50  C.  C.  A.  387,  Vige- 
low  patent  No.  263,467,  for  sewing-machines,  covered  trimming  device 
in  patent  No.  341,790,  and  i*endered  it  void;  Western  Electric  Co.  v. 
Williams  etc.  Electric  Co.,  108  Fed.  955,  48  C.  C.  A.  159,  holding  Gray 
patent  No.  309,617,  for  improvements  in  telephone  call-boxes,  is  void; 
Thomson-Houston  Electric  Co.  v.  Jeffrey  Mfg.  Co.,  101  Fed.  122,  41 

C.  C.  A.  247,  holding  Van  Depoele  patent  No.  495,443,  for  traveling 
contact  for  electric  railways,  is  rendered  invalid  by  patent  No.  424,695, 
for  same  device;  In  re  Pearsall,  31  App.  D.  C.  269,  refusing  to  issue 
patent  for  anticipated  knitting-machine;  Horine  v.  Wende,  29  App. 

D.  C.  428,  discussing  rights  to  patent  for  making  duplicate  copies  of 
papers;  Porter  v.  Louden,  7  App.  D.  C.  69,  holding  exhibit  attached 
to  record  in  interference  proceeding  may  be  basis  for  claim  for  priority; 
Durham  v.  Seymour,  6  App.  D.  C.  90,  93,  holding  patent  for  improved 
drainage  apparatus  for  buildings  covered  by  previous  patent;  Oval 
Wood  Dish  Co.  v.  Sandy  Creek  etc.  Mfg.  Co.,  60  Fed.  288,  289,  Smith 
process  patent  No.  278,828,  void;  Fassett  v.  Ewart  Mfg.  Co.,  62  Fed. 
405,  406,  407,  10  C.  C.  A.  441,  applying  principle  and  holding  Fassett 
chain  link  coupling  machine  patent  No.  377,376,  void;  Palmer  v.  John 

E.  Brown  Mfg.  Co.,  92  Fed.  927,  35  C.  C.  A.  86,  upholding  Palmer 
patent  No.  308,981,  for  quilting-machine ;  Palmer  etc.  Tire  Co.  v.  Lozier, 
90  Fed.  744,  745,  33  C.  C.  A.  255,  Palmer  pneumatic  tire  fabric  patent 
No.  493,220,  and  Huss  patent  No.  539,224,  void;  Thomson-Houston 
Elec.  Co.  V.  Hoosick  Ry.  Co.,  82  Fed.  468,  27  C.  C.  A.  419,  Van  Depoele 
trolley  railway  patent  No.  495,443,  void;  Thomson -Houston  Elec.  Co. 
V.  Elmira  etc.  Ry.  Co.,  69  Fed.  263,  and  Thomson-Houston  Elec.  Co. 
V.  Ohio  Brass  Co.,  80  Fed.  727,  728,  730,  26  C.  C.  A.  107,  Van  Depoele 
trolley  switch  patent  No*  424,695,  valid;  Craig  v.  Michigan  Lubricator 
Co.,  72  Fed.  177,  Craig  lubricator  patent  No.  398,583,  void,  in  view 
of  prior  art  and  limitation  of  claims;  National  Mach.  Co.  v.  Wheeler 
etc.  Mfg.  Co.,  72  Fed.  189,  199,  Osterhout  button-hole  machine  patent 
No.  447,791,  valid;  Russell  v,  Kern,  69  Fed.  97,  100,  16  C.  C.  A.  154, 
following  rule  in  construing  flour  purifying  machine  patents;  American 
BcU  Tel.  Co.  V.  United  States,  68  Fed.  544,  565,  15  C.  C.  A.  569,  Ber- 
liner telephone  patent  No.  463,569  upheld  in  suit  for  cancellation,  on 
ground  of  fraud;  Reynolds  v.  Standard  Paint  Co.,  68  Fed.  487,  15 
C.  C.  A.  516,  Pearce  paper  patent  No.  378,520,  void;  United  States  v. 
American  Bell  Tel.  Co.,  65  Fed.  87,  Berliner  telephone  transmitter 
patent  No.  463^569,  void;  Russell  v.  Kern,  64  Fed.  583,  applying  prin- 
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ciple  in  construing^  Smith  ^our  dressing  patents;  Gessner  v.  Phillips, 
63  Fed.  960,  Gessner  cloth-pressing  machine  patent  No.  424,971,  void 
as  io  claim  2 ;  dissenting  opinion  in  Gamewell  Fire  etc.  Co.  v.  Municipal 
etc.  Co.,  61  Fed.  953,  10  C.  C.  A.  184,  majority  uphplding  Noyes  fire- 
alarm  patent  No.  359,688;  Westinghouse  v.  Edison  Electric  Light  Co., 
63  Fed.  596,  11  C.  C.  A.  342,  arguendo. 

Distinguished  in  Westinghouse  etc.  Mfg.  Co.  v.  Electric  Appliance 
Co.,  142  Fed.  547,  550,  upholding  Tesla  patents  Nos.  511,559  and  511,560, 
for  method  and  means  of  transmitting  electricity;  Cleveland  Foundry 
Co.  V.  Detroit  etc.  Stove  Co.,  131  Fed.  858,  68  C.  C.  A.  233,  upholdiiig 
Jeavons  patent  No.  475,401,  for  oil-bnmer;  Thomson-Houston  Elec.  C6. 
v.  Winchester  Ave.  Ry.  Co.,  71  Fed.  206,  construing  Van  Depoele  trolley 
patents  Nos.  495,443  and  495,383 ;  AUington  etc.  Mfg.  Co.  v.  Globe  Co., 
89  Fed.  868,  granting  of  patent  for  improvements  pending  prior  appli- 
cation for  patent  on  machine  itself  does  not  invalidate  latter  when 
issued;  AUington  etc.  Mfg.  Co.  v.  Glor,  83  Fed.  1015,  1016,  Morse 
patents  Nos.  403,362,  403,363,  Holt  patent  No.  409,465,  and  Kutsehe 
patent  No.  407,598,  for  dust-collectors,  valid. 

Who  is  true  and  first  inventor.    Note,  20  E.  B.  G.  185. 

Different  patents  for  same  invention.    Note,  20  E.  B.  0.  221. 

Patent  covering  matters  described  tn  prior  one,  but  essentially  distinct 
and  separable,  Is  valid. 

Approved  in  Western  Tube  Co,  v.  Rainear,  156  Fed.  56,  upholding 
patent  for  pipe  coupling;  Sawyer  Spindle  Co.  v.  Carpenter,  133  Fed. 
240,  construing  Sherman  patent  No.  363,425,  for  spindle  support  for 
spinning-machine;  Westinghouse  Electric  etc.  Co.  v.  Dayton  Fan  etc. 
Co.,  106  Fed.  726,  holding  Tesla  patents  Nos.  511,559  and  511,560,  relat- 
ing to  electric  power  transmission,  are  valid;  Birmingham  etc.  Mfg. 
Co.  v.  Gates  Iron  Works,  78  Fed.  359,  24  C.  C.  A.  132,  Gates  stone- 
breaker  patent  No.  272,233,  void  as  to  claims  1,  2  and  3;  Thomson- 
Houston  Elec.  Co.  V.  Elmira  etc.  Ry.  Co.,  71  Fed.  405,  18  C.  C.  A.  145, 
construing  Van  Depoele  trolley  switch  patent  No.  424,695;  Thomson- 
Houston  Elec.  Co.  V.  Winchester  Ave.  Ry.,  71  Fed.  205,  construing  Van 
Depoele  trolley  patents  Nos.  495,443  and  495,383. 

Patent  No.  242,497,  to  Wright,  for  improved  cnltlTator,  Is  anticipated 
by  Brown's  patent  No.  190,816. 

Approved  in  Western  Elec.  Co.  v.  Home  Tel.  Co.,  85  Fed.  654, 
arguendo. 

Distinguished  in  Western  Elec.  Co.  v.  Home  Tel.  Co.,  85  Fed.  657, 
Scribner  telephone  switch-board  patent  No.  330,061,  valid. 

Patentee  cannot  split  up  his  Invention  to  secure  additional  results  or 
prolong  its  life. 

Approved  in  Otis  Elevator  Co.  v.  Portland  Co.,  127  Fed.  559,  562, 
62  C.  C.  A.  339,  holding  two  patents  may  be  for  same  invention,  though 
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one  claims  only  special- machine;  American  Bell  Tel.  Co.  v.  National 
Tel.  Mfg.  Co.,  109  Fed.  1033,  holding  Berliner  patent  No.  463,569,  for 
combined  telegraph  and  telephone,  is  void. 

Patentee  of  prior  deyice  is  entitled  to  all  its  nses  though  not  described. 
Approved  in  0 'Brien-Worthen  Co.  v.  Stempel,  209  Fed.  862,  128 
C.  C.  A.  53,  holding  patentee  need  not  be  aware  of  uses ;  National  Mal- 
leable Casting  Co.  v.  American  Steel  Foundries,  182  Fed.  639,  holding 
Tower  patent  for  car-couplers  included  locks  for  same;  Helm,  Ferris  & 
Co.  V.  Milwaukee  Hay  Tool  Co.,  148  Fed.  226,  78  C.  C.  A.  116,  Ferris 
patent  No.  684,340,  for  hoist,  not  infrinj?ed  by  device  of  Gutenkunst 
patent;  Dayton  Fan  etc.  Co.  v.  Westinghouse  Electric  etc.  Co.,  118 
Fed.  573,  55  C.  C.  A.  390,  holding  Tesla  patent  No.  511,669,  for  method 
of  ox>erating  electric  motor,  is  valid;  National  Hollow  Brake-Beam 
Co.  V.  Interchangeable    Brake-Beam    Co.,  106   Fed.    708,  709,  711,  45 

C.  C.  A.  544,  holding  Hien  patent  No.  361,009  is  valid ;  Rosell  v.  Allen, 
16  App.  D.  C.  567,  holding  patent  for  method  of  tanning  skins  in  one 
bath  not  infringed  by  method  using  two  baths;  Hill  v.  Hodge,  12  App. 

D.  C.  531,  holding  patent  for  car-door  guides  includes  rotative  engage- 
ment; Reece  Button  Hole  Mach.  Co.  v.  Globe  Button  Hole  Mach.  Co., 
61  Fed.  964,  967,  10  C.  C.  A.  194,  Reece  button-hole  machine  patent 
No.  240,646  valid  and  infringed;  McCormick  Harvesting  Mach.  Co.  v. 
Aultman,  69  Fed.  394,  16  C.  C.  A.  269,  Gorham  automatic  grain-binder 
patent  No.  159,606,  infringed  as  to  claims  3,  10  and  11;  Goshen  Carpet 
Sweeper  Co.  v.  Bissell  Sweeper  Co.,  72  Fed.  75,  19  C.  C.  A.  13,  Plumb 
carpet-sweeper  patent  No.  233,371,  valid  and  infringed;  dissenting 
opinion  in  Dunlap  v.  Willbrandt  Surgical  Mfg.  Co.,  151  Fed.  235,  80 
C.  C.  A.  575,  majority  holding  atomizer  in  which  tube  is  made  in  three 
parts  is  not  infringed  by  tube  made  in  two. 

Distinguished  in  Thomson-Houston  Elec.  Co.  v.  Winchester  Ave.  Ry. 
Co.,  71  Fed.  204,  construing  Van  Depoele  trolley  patents  Nos.  495,443 
and  495,383. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  E.  B.  0.  526. 

Patent,  whlcli  would  be  infringement  if  later,  is  anticipation  if  earlier. 
Approved  in  Automatic  Weighing  Mach.  Co.  v.  Pneumatic  Scale 
Corp.,  166  Fed.  294,  92  C.  C.  A.  206,  holding  date  of  application  is  date 
of  invention;  Milwaukee  Carving  Co.  v.  Brunswick-Balke-CoUender 
Co.,  126  Fed.  183,  61  C.  C.  A.  176,  holding  Smith  and  Post  patent  No. 
443,802,  for  carving-machine,  not  infringed;  Eames  v.  Worcester  Poly- 
technic Institute,  123  Fed.  72,  60  C.  C.  A.  37,  holding  Walker  patent 
No.  426,839,  for  improvement  on  twist-drill  grinding-machine,  is  valid; 
Powell  V.  Leicester  Mills  Co.,  103  Fed.  487,  holding  Powell  patent  No. 
510,934,  for  improvements  in  web-holder  actuating  mechanism  for  auto- 
matic knitting-machines,  not  infringed;  H.  W.  Johns  Mfg.  Co.  v.  Rob- 
ertson, 60  Fed.  907,  construing  Johns'  steam  joint  packing  patent  No. 


151 U.  S.  186-209        NOTES  ON  U.  S.  REPORTS.  760 

257^67;  MuUer  v.  Lodge  etc.  Tool  Co.,  77  Fed.  628,  23  C.  C.  A.  357, 
construing  Mailer  patent  No.  272,304  for  tool-holder  for  lathes;  Brazel 
V.  Eau  Claire  Mill  etc.  Co.,  89  Fed.  589,  Brazel  snow  plow  patents  Nob. 
298,441  and  367,694,  void. 

Bange  of  eqnivalents  depends  on  invention  and  is  broad  if  latter  is 
broad  and  primary. 

Approved  in  Continental  Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  414,  52  L.  Ed.  1126,  28  Sup.  Ct.  748,  upholding  Liddell  patent 
for  improvement  in  paper  bags;  Yancey  v.  Enright,  230  Fed.  644,  up- 
holding Yancey  patent  for  fishing  seine;  Lauter  etc.  Co.  v.  Hildreth, 
219  Fed.  755,  135  C.  C.  A.  451,  holding  patent  for  improvement  not 
entitled  to  broad  construction ;  Grand  Rapids  Show  Case  v.  Baker,  216 
Fed.  355,  132  C.  C.  A.  485,  holding  patent  for  wardrobe  cannot  include 
garment-hanging  racks ;  Miller  Pasteurizing  Mach.  Co.  v.  Rich,  216  Fed. 
194,  holding  patent  for  ice-cream  freezer  entitled  to  liberal  construc- 
tion ;  Wm.  B.  Scaife  &  Sons  Co.  v.  Falls  City  Woolen  Mills,  209  Fed. 
213,  126  C.  C.  A.  304,  holding  where  broad  view  is  given  to  claim, 
proof  of  anticipation  must  be  considered  in  same  sense;  Electric  Stor- 
age Battery  Co.  v.  Gould  Storage  Battery  Co.,  197  Fed.  748,  givinc^ 
narrow  construction  to  machine  for  making  grids  for  battery -plates; 
Commercial  Acetylene  Co.  v.  Searchlight  Gas  Co.,  188  Fed.  88,  holding 
courts  will  construe  phraseology  in  determining  whether  United  States 
patent  similar  to  foreign  one;  Boyer  v.  Cleveland  etc.  Tool  Co.,  185 
Fed.  810,  108  C.  C.  A.  40,  nan*owly  construing  Boyer  patent  for  pneu- 
matic hammer;  Acme  Truck  etc.  Co.  v.  Meredith,  183  Fed.  126,  105 
C.  C.  A.  414,  applying  rule  as  to  Meredith  patent  for  vehicle  sprinjr; 
American  Stoker  Co.  v.  Underfeed  Stoker  Co..  182  Fed.  651,  holding 
Garden  patent  for  underfeed  furnace  limited  to  method  of  sealing  grate 
space ;  Jackson  Cushion  Spring  Co.  v.  D  'Arcy,  181  Fed.  344, 104  C.  C.  A. 
170,  holding  D'Arcy  patent  for  spring  structures  limited  to  method  of 
attaching  same;  Steiner  &  Voegtly  Hardware  Co.  v.  Tabor  Sash  Co., 
178  Fed.  839,  upholding  Giesey  patent  for  window-sash;  Union  Type- 
writer Co.  V.  L.  C.  Smith  &  Bros.,  173  Fed.  296,  holding  Daugherty 
patent  for  typewriter  limited  to  means  of  shifting  frame;  International 
Harvester  Co.  v.  Richardson  Mfg.  Co.,  172  Fed.  444,  holding  patent 
for  manure-spreader  limited  to  structure  shown;  Dey  Time-Register 
Co.  V.  W.  H.  Bundy  Recording  Co.,  169  Fed.  819,  820,  holding  patent 
for  time-register  limited  to  device  which  prints  irregular  hours  in  dif- 
ferent color;  Sharp  v.  Bellinger,  168  Fed.  303,  holding  Sharp  patent 
for  Rre-escape  is  limited  to  device  for  applying  brake-shoes;  L.  J. 
Mueller  Furnace  Co.  v.  Groeschel,  166  Fed.  920,  upholding  Mueller 
patent  for  wall-register  for  use  in  connection  with  hot-air  furnaces; 
H.  Mueller  Mfg.  Co.  v.  A.  Y.  McDonaly  etc.  Mfg.  Co.,  164  Fed.  993,  996, 
holding  patent  for  stop-cock  for  faucets  void  on  account  of  anticipa- 
tion ;  Union  Match  Co.  v.  Diamond  Match  Co.,  162  Fed.  155,  89  C.  C.  A. 
172,  holding  machine  for  boxing  of  matches  not  entitled  to  broad  con- 
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Btraction;  D'Arcy  t.  Staples  ete.  Co.,  161  Fed.  740,  88  C.  C.  A.  606, 
holding  Staples  pateat  for  spring  supports  for  chair  is  limited  to 
straeture  described;  Columbia  Wire  Co.  v.  Kokomo  Steel  etc.  Co.,  143 
Fed.  122,  74  C.  C.  A.  310,  Bates  patent  No.  365,723,  for  wire-barbing 
machine,  infringed  by  machine  of  Friedrich  patent;  American  Can  Co. 
y^Hiekmott  Asparagus  etc.  Co.,  142  Fed.  145,  73  C.  C.  A.  359,  upholding^ 
Jordan  patent  No.  436,792,  for  can-body  making  machine,  valid;  B.  F. 
Avery  &  Sons  v.  J.  I.  Case  Plow  Works,  139  Fed.  886,  construing  Avery 
patent  No.  650,771,  for  double  moldboard  plow;  International  Mfg. 
Co.  V.  H.  F.  Branuner  Mfg.  Co.,  138  Fed.  398,  71  C.  C.  A.  633,  Flagman 
patent  No.  608,220,  for  mechanical  movement  for  washing-machines, 
infringed  by  devioe  of  Martin  patent;  Mallon  v.  Wm.  C.  Gregg  &  Co., 
137  Fed.  77,  69  C.  C.  A.  48,  Mallon  patent  No.  583,408,  for  machine 
for  unloading  sugar-cane,  valid  but  not  infringed  by  machine  of  Gregg 
patent;  Kenney  Mfg.  Co.  v.  J.  L.  Mott  Iron  Wks.,  137  Fed.  434,  con- 
struing Kenney  patent  No.  566,770,  for  improvement  in  water-closet 
cisterns;  Fay  v.  Mason,  127  Fed.  333,  62  C.  C.  A.  159,  holding  Fay 
reissued  patent  No.  11,664,  for  machines  for  ironing  edges  of  collars 
and  cuffs,  not  infringed;  Henry  Huber  Co.  v.  J.  L.  Mott  Iron  Works, 
113  Fed.  602,  holding  Beaumont  patent  No.  555,033,  for  improvement  in 
hot-water  bath  fixtures,  not  infringed;  McSherry  Mfg.  Co.  v.  Dowagiac 
Mfg.  Co.,  101  Fed.  721,  722,  41  C.  C.  A.  627,  holding  Hoyt  patent  No. 
446,230,  for  improvement  in  grain  drills,  valid;  King  Ax  Co.  v.  Hub- 
hard,  97  Fed.  803,  38  C.  C.  A.  423,  holding  Taylor  patent  No.  500,084, 
for  improvements  in  manufacture  of  axes,  is  valid;  Cleveland  Target 
Co.  V.  Empire  Target  Co.,  97  Fed.  73,  holding  letters  patent  No. 
301,908,  for  improvements  in  sending-traps  for  flying  targets,  sustained ; 
Saunders  v.  Miller,  33  App.  D.  C.  469,  holding  where  inventor  fails  to 
claim  another  unpatented  device  contained  in  patent,  he  will  be  deemed 
to  have  dedicated  same  to  public;  Blackford  v.  Wilder,  28  App.  D.  C. 
544,  holding  right  to  make  broader  claims  must  be  exerted  in  first  in- 
terference proceedings;  Reece  Button  Hole  Mach.  Co.  v.  Globe  Button 
Hole  Mach.  Co.,  61  Fed.  962,  963,  10  C.  C.  A.  194,  Reece  button-hole 
patent  No.  240,546,  valid  and  infringed;  Bowers  v.  Von  Schmidt,  63 
Fed.  580,  Bowers  dredging  machine  patents  Nos.  318,859  and  355,251, 
valid  and  infringed;  Beach  v.  American  Box  Mach.  Co.,  63  Fed.  606, 
Beach  box-machine  reissue  No.  11,167,  valid ^ and  infringed;  Westing- 
house  Air  Brake  Co.  v.  New  York  Air  Brake  Co.,  63  Fed.  970,  11 
C.  C.  A.  528,  construing  Westinghouse  air-brake  patent  No.  376,837; 
Bundy  Mfg.  Co.  v.  Columbian  Time  Recorder*  Co.,  64  Fed.  853,  12 
C.  C.  A.  442,  Bundy  time-recorder  not  entitled  to  broad  construction; 
New  Departure  Bell  Co.  v.  Bevin  Bros.  Mfg.  Co.,  64  Fed.  861,  con- 
struing Rockwell  bicycle  bell  patent.  No.  471,983;  Wells  v.  Curtis, 
66  Fed.  324,  325,  13  C.  C.  A.  494,  Forbes  screw-cutting  die  patent 
No.  253,996,  not  infringed;  Western  Tel.  Constr.  Co.  v.  Stromberg,  66 
Fed.  552,  telephone  patents  Nos.  504,636  and  516,777,  not  infringed; 
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Cramer  v.  Fry,  68  Fed.  211,  construing  Cramer  sewing-machine  treadle 
patent;  Erie  Rubber  Co.  v.  American  etc.  Tire  Co.,  70  Fed.  64,  distin- 
guishing between  inventions  of  specific  devices  and  inventions  of  com- 
binations in  applying  doctrine  of  equivalents;  Carter  Mach.  Co.  v. 
Hanes,  70  Fed.  865,  King  tobacco  flavoring  machine  patent  No.  494,960, 
void  for  want  of  useful  novelty;  McBride  v.  Kingman,  72  Fed.  914, 
construing  McBride  plow-riding  attachment  patents  Nos.  199,082,  and 
284,036;  Muller  v.  Lodge  etc.  Tool  Co.,  77  Fed.  630,  23  C.  C.  A.  357, 
construing  Muller  pctent  No.  272,304,  for  tool-holder  for  lathes;  Roemer 
V.  Peddie,  78  Fed.  119,  24  C.  C.  A.  39,  construing  Roemer  satchel  handle 
patent  No.  314,724 ;  Jeffrey  Mfg.  Co.  v.  Independent  Elec.  Co.,  83  Fed. 
201,  27  C.  C.  A.  512,  construing  Lechner  mining  machine  patent  No. 
432,754;  St.  Louis  Car  etc.  Co.  v.  National  etc.  Castings  Co.,  87  Fed. 
901,  31  C.  C.  A.  265,  for  patentability  of  combination  of  old  elements, 
new  and  useful  results  necessary;  Bundy  Mfg.  Co.  v.  Detroit  Time- 
Reg.  Co.,  94  Fed.  540,  36  C.  C.  A.  375,  Bundy  time-recorder  patent 
No.  452,894,  infringed ;  Overweight  etc.  Elevator  Co.  v.  Improved  Order, 
94  Fed.  159,  36  C.  C.  A.  125,  construing  Hinkle  elevator  patent  No. 
257,943 ;  Beach  v.  Hobbs,  92  Fed.  151,  34  C.  C.  A.  248,  construin^?  Beach 
reissue  No.  11,167,  for  box  machine;  Bowers  v.  San  Francisco  Brids^e 
Co.,  91  Fed.  414,  upholding  Bowers  hydraulic  dredger  patents  Nos. 
318,859,  318,860  and  372,956;  De  Loriea  v.  Whitney,  63  Fed.  620,  11 
C.  C.  A.  355,  f^^^endo. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  269.  271. 

Patent  for  primary  Inyentlon  is  infringed  by  all  subseqiient,  with  same 
means  and  result,  though  improved  mechanism. 

Approved  in  Westinghonse  Air  Brake  Co.  v.  New  York  Air  Brake  Co., 
63  Fed.  979,  11  C.  C.  A.  528,  Westinghonse  air  brake  patent  No.  222,803 
not  anticipated;  St.  Louis  Car  etc.  Co.  v.  National  etc.  Castings  Co., 
81  Fed.  724,  construing  Lorraine  automatic  car-coupler  reissne  No. 
10,941. 

Patent's  issuance  raises  prima  facie  presnmption  of  a  patentable  dif- 
ference from  prior  one. 

Approved  in  Reis  v.  Roscnfeld,  204  Fed.  284, 122  C.  C.  A.  480,  holding 
subsequent  patent  issued  to  infringer  will  be  construed  by  court; 
Gillette  Safety  Razor  Co.  v.  Durham  Duplex  Razor  Co.,  197  Fed.  575, 
holding  granting  of  patent  for  device  contained  in  previous  one  is  pre- 
sumption that  there  is  a  difference ;  Herman  v.  Youngstown  Carr  Mfg. 
Co.,  191  Fed.  585,  112  C.  C.  A.  185,  holding  issuance  of  patent  is  not 
determination  that  it  does  not  infringe  prior  patent ;  Byerley  v.  Standard 
Asphalt  &  Rubber  Co.,  189  Fed.  761,  holding  court  will  not  consider 
scope  of  patent  on  motion  for  preliminary  injunction;  Hardison  v. 
Brinkman,  156  Fed.  966,  967,  87  C.  C.  A.  8,  holding  patent  for  automatic 
casing  perforators  for  wells  not  infringed  by  machine  which  contained 
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no  friction  device;  Los  Angeles  Art  Organ  Co.  v.  Aeolian  Co.,  143  Fed. 
884,  75  C.  C.  A.  88,  Tremaine  &  Pain  patent  No.  552,796,  for  mechanical 
musical  instruments,  infringed  by  device  of  Fleming  patent  No.  659,442 ; 
Goss  Printing  Press  Co.  v.  Scott,  134  Fed.  884,  refusing  to  punish  as 
contempt  violation  of  injunction  against  infringement  by  use  where 
experts  consulted  and  advised  that  no  infringement  occurred;  Ransome 
v.  Hyatt,  69  Fed.  149,  16  C.  C.  A.  185,  applying  principle;  New  De- 
parture Bell  Co.  V.  Hardware  etc.  Co.,  69  Fed.  156,  construing  Rockwell 
bicycle  bell  patent  No.  456,062;  Wilgus  v.  Germain,  72  Fed.  776,  19 
C.  C.  A.  188.  upon  admissibility  of  patent  in  evidence,  in  damage  suit 
for  infringement. 

Interctiangeability  of  spedflc  derices  on  two  combinations  is  important 
In  determining  infringement. 

Approved  in  Ball  Bearing  Co.  v.  Star  Ball  Retainer  Co.,  147  Fed. 
722,  Simonds  patents  Nos.  449,968  and  449,959,  for  improvements  in 
ball-bearings,  not  infringed  by  device  of  Keiper  patent;  McCarthy  v. 
Westfield  Plate  Co.,  124  Fed.  898,  holding  McCarthy  patent  No.  478,168, 
for  improvement  in  casket-handles,  not  infringed;  American  Pneumatic 
Tool  Co.  V.  Philadelphia  Pneumatic  Tool  Co.,  123  Fed.  896,  holding 
Bates  patent  No.  364,081,  for  pneumatic  drilling  tool,  is  entitled  to  only 
narrow  construction  and  is  not  infringed  by  Keller  patent  No.  647,415; 
Ryder  v.  Schlichter,  121  Fed.  100,  holding  Harder  patent  No.  627,732 
must  be  limited  to  special  form  of  braces  described,  and  is  not  infringed 
by  Schlichter  patent  No.  653,967;  Otis  Elevator  Co.  v.  Portland  Co.,  119 
Fed.  931,  935,  holding  Bassett  patent  No.  453,955,  for  elevator  con- 
trolling mechanism,  not  infringed;  Pittsburg  Meter  Co.  v.  Pittsburg 
Supply  Co.,  109  Fed.  651,  48  C.  C.  A.  580,  holding  Youngs  patent  No. 
473,544,  for  gas-meter,  is  not  infringed;  Norton  v.  Wheaton,  97  Fed. 
644,  holding  McKenna  patent  No.  348,289,  for  an  air-brake  attachment, 
is  void;  McBride  v.  Kingman,  72  Fed.  918,  construing  McBride  plow- 
riding  attachment  patents  Nos.  199,082  and  284,036;  Campbell  Printing 
Press  etc.  Co.  v.  Duplex  Printing  Press  Co.,  86  Fed.  322,  construing 
Kidder  printing-machine  patent  No.  291,521;  Bidwell  v.  Toledo  etc.  Ry. 
Co.,  72  Fed.  14,  arguendo. 

Distinguished  in  Electric  Storage  Battery  Co.  v.  Buffalo  etc.  Carriage 
Co.,  117  Fed.  315,  holding  where  validity  of  patent  has  been  sustained 
and  infringement  is  clear,  court  should  not  refuse  patentee  preliminary 
injunction  because  patent  will  soon  expire  or  because  defendant  offers 
to  give  bond. 

Judgment — Conclusiveness  as  against  one  who  voluntarily  conducted 
defense:    Note,  87  L.  B.  A.  (N.  S.)  967. 

Miscellaneous.  Cited  in  Keystone  Trading  Co.  v.  Zapota  Mfg.  Co., 
210  Fed.  458,  holding  court  may  enjoin  patentee  from  disposing  of 
patent;  Simplex  Ry.  Appliance  Co.  v.  Wands,  115  Fed.  521,  53  C.  C.  A. 
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171,  holding  parol  evidenee  is  admiflsible  to  show  state  of  the  art  as 
bearing  on  manner  in  which  doctrine  of  mechanical  equivalents  should 
be  applied  to  aid  court  in  construction. 

151  XT.  S.  20»-221,  38  L.  Ed.  131,  14  Sop.  Ot.  281,  OHIOAOO  ETC.  BT.  00. 
T.  LOWEIiL. 

Railroad  ▼lolating  its  own.  rule,  regniring  trains  to  pass  each  other 
slowly  at  stations,  is  negligent. 

Approved  in  Owen  v.  Washington  etc.  Ry.  Co.,  29  Wash.  213,  69  Pac. 
759,  holding  where  passenger  who  knows  where  platform  is  gets  off  on 
opposite  side,  question  of  negligence  is  for  jury;  dissenting  opinion  in 
Dawson  v.  Chicago  etc.  Ry.  Co.,  114  Fed.  874,  52  C.  C.  A.  286,  majority 
holding  where  brakeman  was  killed  while  riding  on  brake-beam  while 
he  might  have  used  hand-holds  on  side  of  car  with  safety,  he  was  guilty 
of  contributory  negligence. 

Verdict  being  directed  for  defendant  for  contributory  negligenoe,  on 
appeal,  testimony  must  be  taken  most  favorably  for  plaintiff. 

Approved  in  Southern  Pac.  Co.  v.  Harada,  109  Fed.  383,  48  C.  C.  A. 
423,  holding  where  plaintiff  is  injured  by  engine  which  passed  on  to 
switch  which  sharply  curved,  question  for  n^ligence  is  for  jury ;  Adams 
V.  Washington  etc.  R.  R.  Co.,  9  App.  D.  C.  31,  holding  riding  on  front 
platform  of  car  is  not  negligence  per  se;  North  Chicago  etc.  R.  R.  Co. 
V.  Kaspers,  186  111.  249,  57  N.  E.  851,  holding  evidence  that  passengers 
during  crowded  travel  of  morning  ran  after  and  jumped  on  cars,  and 
that  conductors  assisted  them  on,  was  competent  to  show  negligence  of 
company;  Colex  v.  North  Carolina  R.  R.  Co.,  129  N.  C.  414,  40  S.  E.  198, 
holding  negligence  for  railroad  company  to  use  drain-pipe  which  gave 
way  while  being  used,  but  which  should  sustain  weight  of  one  thousand 
pounds ;  Kunkel  v.  Minneapolis  etc.  Ry.  Co.,  18  N.  D.  377, 121  N.  W.  833, 
holding  contributory  negligence  of  deceased  question  for  jury;  Warner 
V.  Baltimore  etc.  R.  R.  Co.,  168  U.  S.  344,  345,  42  L.  Ed.  496, 18  Sup.  Ct. 
70,  Cable  v.  Southern  Ry.  Co.,  122  N.  C.  898,  29  S.  E.  378,  and  Cox  v. 
Norfolk  etc.  R.  R.  Co.,  123  N.  C.  607,  31  S.  E.  849,  applying  principle; 
Chicago  etc.  Ry.  Co.  v.  ShArp,  63  Fed.  533,  534,  11  C.  C.  A.  337,  upon 
question  of  contributory  negligence ;  Canadian  Pac.  Ry.  Co.  v,  Clark,  74 
Fed.  362,  20  C.  C.  A.  447  (affirming  69  Fed.  544),  contributory  negligence 
may  be  proven  though  pleaded ;  dissenting  opinion  in  Meyers  v.  Chicago 
etc.  Ry.  Co.,  95  Fed.  411,  37  C.  C.  A.  137,  arguendo. 

Distinguished  in  Graven  v.  MacLeod,  92  Fed.  849,  35  C.  C.  A.  47 
(overruling  73  Fed.  629,  19  C.  C.  A.  616),  passenger  impliedly  invited 
to  cross  tracks  at  station,  not  necessarily  negligent  in  failing  to  look 
and  listen. 

Passenger  may  use  usual  mode  of  alighting  from  train  and  crossing 
on  tracks,  instead  of  muddy  ravine  thereunder. 
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Approved  in  Chesapeake  etc.  Ry.  Co.  v.  King,  99  Fed.  254,  40  C.  C.  A. 
432,  holding  where  passenger  is  obliged  to  cross  railroad  tracks  after 
alighting  from  train,  he  may  presume  that  trains  will  not  be  operated 
to  make  exit  dangerous;  Birmingham  Ry.  etc.  Co.  v.  Morris,  163  Ala. 
204,  50  South.  203,  holding  railroad  negligent  in  passing  standing  car; 
Besecker  v.  Delaware  etc.  R.  Co.,  220  Pa.  511,  123  Am.  St.  Sep.  714,  14 
Ann.  Oas.  21,  69  Atl.  1040,  holding  railroad  negligent  in  running  train 
on  intervening  track  while  passengers  are  alighting;  Canham  v.  Rhode 
Island  Co.,  35  R.  I.  191,  85  Atl.  1055,  holding  rules  of  company  as  to 
speed  of  cars  is  not  conclusive  as  to  negligence;  Illinois  Cent.  R.  Co.  v. 
Davidson,  76  Fed.  521,  22  C.  C.  A.  306,  evidence  of  custom  of  passenger 
in  alighting,  competent  on  question  of  contributory  negligence. 

Distinguished  in  MacLeod  v.  Graven,  73  Fed.  630, 19  C.  C.  A.  616,  upon 
question   of   contributory  negligence. 

Contributory  negligence  of  passenger  in  alighting  on  nonplatform 
side  of  train.    Note,  Ann.  Oaa.  19140,  506. 

Contributory  negligence  of  passenger  in  crossing  intermediate  track 
between  train  and  station.    Note,  14  Ann.  Oas.  26. 

Railroad  role  as  to  alighting  must  either  be  enforced  or  trains  so 
managed  as  to  render  it  needless. 

Approved  in  Stevens  v.  Boston  Elevated  Ry.  Co.,  184  Mass.  478,  69 
N.  E.  339,  admitting  evidence  that  railroad  rule  required  sounding  of 
gong  and  that  mdtoRnan  disobeyed  it;  Sweetland  v.  Lynn  etc.  R.'R.  Co., 
177  Mass.  580,  59  N.  E.  444,  holding  where  passenger  was  injured  while 
ridii^  on  frcmt  platform  of  car  and  signs  were  posted  on  cars  for- 
bidding passengers  to  ride  on  front  platform,  but  defendant  made  no 
objection  to  passengers  riding  there,  negligence  was  question  for  jury; 
Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  769,  24  C.  C.  A.  305,  upholding 
instruction  that  passenger  must  have  known  of  rule  of  corporation, 
which  it  enforced. 

Failure  of  carrier  to  enforce  rule  as  affecting  contributory  negli- 
gence of  passenger  in  violation  thereof.  Note,  Ann.  Oas.  1916E, 
1308. 

Duty  to  prevent  passengers  at  stations  from  going  into  dangerous 
places.    Note,  32  L.  S.  A.  (N.  S.)  198. 

Proof  tliat  plalntiir  violated  rale  as  to  alighting  will  not  bar  recovery, 
as  matter  of  law. 

Approved  in  Tounglove  v.  Pullman  Co.,  207  Fed.  804,  holding  where 
railroad  voluntarily  offers  assistance  to  passenger  alighting,  it  is  negli- 
gent in  withdrawing  same;  Siegel  v.  Ulinois  Cent.  R.  Co.,  186  Mo.  App. 
657, 172  S.  W.  423,  holding  passenger  entitled  to  protection  even  though 
he  enters  Pullman  car,  to  which  he  does  not  belong;  Washington  etc. 
Ry.  Co.  V.  Vaughan,  111  Va.  788,  69  S.  E.  1036,  holding  passenger  not 
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guilty  of  negligence  in  failing  to  look  before  alighting  from  train; 
Atlantic  City  R.  R.  Co.  v.  Goodin,  62  N.  J.  L.  397,  398,  72  Am.  St  Rep. 
654,  665,  45  L.  R.  A.  673,  42  Atl.  334,  duty  to  look  and  listen  for  trains 
-inot  necessarily  chargeable  as,  matter  of  law  upon  passenger  alighting 
at  station;  Martin  v.  Southern  Ry.  Co.,  51  S.  C.  156,  28  S.  E.  305, 
prospective  passenger  boarding  train  at  unusual  place,  ordered  off  train 
while  in  motion;  dissenting  opinion  in  Illinois  Cent.  R.  Co.  v.  Daniels, 
96  Miss.  336,  27  L.  R.  A.  (N.  S.)  128,  50  South.  727,  majority  holding 
it  is  not  negligence  for  a  passenger  to  fail  to  look  before  crossing  tracks 
at  station. 

Distinguished  in  Dashiell  v.  Washington  Market  Co.,  10  App.  D.  C. 
92,  holding  owner  of  building  having  warned  tenants  not  to  use  elevator 
cannot  be  held  liable  for  death  of  party  violating  rule ;  Warner  v.  Balti- 
more etc.  R.  R.  Co.,  7  App.  D.  C.  89,  holding  party  failing  to  look  before 
crossing  tracks  was  guilty  of  contributory  negligence. 

Running  train  or  car  between  standing  train  and  station.    Note, 
13  L.  R.  A.  (N.  8.)  620. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Lewis  v.  Clyde  Steam- 
ship Co.,  132  N.  C.  922,  44  S.  E.  672,  majority  holding  evidence  not 
sufficient  to  sustain  allegations  of  express  contract  for  services  in  saving 
vessel,  to  take  issue  to  jury. 

151   XT.   S.   221-229,   38   L.    Ed.   187,   14   Sup.   Ot.   291,   WOOLSHftAK  ▼. 
BABOENT. 

Oonrt  cannot  Import  into  dalm  elements  enlarging  claim  to  cow  in- 
yention  not  Indicated  on   Its   face. 

Approved  in  Cheatham  Elec.  S.  D.  Co.  v.  Brookl3m  Rapid  Transit  Co., 
227  Fed.  621,  holding  similarity  of  result  is  not  test  of  equivalency;  Dey 
Time  Register  Co.  v.  W.  H.  Bundy  Recording  Co.,  169  Fed.  813,  holding 
patent  for  time-register  is  limited  to  device  for  printing  irregular  hours 
in  colored  type;  H.  W.  Johns  Mfg.  Co.  v.  Robertson,  60  Fed.  903,  906, 
limiting  claim  3,  Johns  steam-joint  packing  patent  No.  257,167. 

Belssne  No.   9307,  for  Woolensak  transom-lifters,  was  void  becanse 
not  novel;  No.  10,264,  for  laches  in  applying. 

Approved  in  Weir  Frog  Co,  v.  Porter,  206  Fed.  674,  124  C.  C.  A.  470, 
holding  patent  for  derailing  switch  void  on  account  of  lack  of  inven- 
tion; General  Electric  Co.  v.  Richmond  Street  etc.  Ry.  Co.,  178  Fed. 
90,  102  C.  C.  A.  138,  holding  Potter  reissue  for  controller  for  electric 
motors  void  on  account  of  being  broader  than  original;  Plumb  v.  New 
York  etc.  R.  Co.,  97  Fed.  648,  holding  McKenna  patent  No.  348,289,  for 
air-brake  attachment,  is  void  for  lack  of  novelty;  Porter  v.  Louden, 
7  App.  D.  C.  77,  holding  delay  of  six  years  fatal  to  claim  of  priority. 
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Patentable  novelty  must  be  In  the  means  or  mechanical  device,  not  in 
the  nee. 

Approved  in  Knight  v.  Rieger,  21^  Fed.  940,  129  C.  C.  A.  455,  refus- 
ing to  uphold  Knight  patent  for  mausoleum ;  O  'Rourke  Engineering  etc. 
Co.  V.  McMullen,  150  Fed.  349,  construing  Moran  patent  No.  500,149, 
for  air-lock  for  caissons ;  New  York  Belting  etc.  Co.  v.  Sierer,  149  Fed. 
768,  Furness  &  Watts  patent  No.  527,961,  for  tiled  floors,  is  void;  United 
Blue  Flame  Oil  Stove  Co.  v.  Glazier,  119  Fed.  160,  55  C.  C.  A.  553, 
holding  Blackford  reissue  patent  No.  11,592,  for  vapor-burner,  not  in- 
fringed as  limited;  Hickory  Wheel  Co.  v.  Frazier,  100  Fed.  102,  40 
C.  C.  A.  296,  holding  Elliott  patent  No.  494,113,  for  improvements  in 
sulkies,  is  void  for  want  of  novelty;  National  Cash  Reg.  Co.  v.  Boston 
Cash  Indicator  etc.  Co.,  156  U.  S.  515,  39  L.  Ed.  516,  15  Sup.  Ct.  439, 
upholding  Ritty  cash  register  patent  No.  271,363;  dissenting  opinion  in 
Standard  Elevator  Co.  v.  Crane  Elevator  Co.,  76  Fed.  796,  22  C.  C.  A. 
549,  majority  upholding  Reynolds  hydraulic  elevator  patent  No.  328,614, 
claim  4. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  B.  0.  82. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  0.  123. 

Seissne  delayed  four  years  is  too  late,  though  on  solicitor's  advice. 
Approved  in  Thompson-Houston  Elec.  Co.  v.  Sterling-Meaker  Co.,  150 
Fed.  596,  and  Milloy  Electric  Co.  v.  Thompson  etc.  Electric  Co.,  148  Fed. 
846,  78  C.  C.  A.  533,  both  holding  void  Van  Depoele  reissue  No.  11,872, 
for  traveling  contact  for  electric  railways;  In  re  Ams,  29  App.  D.  C. 
97,  applying  rule  where  reissue  was  delayed  five  years. 

151  V.  S.  229-238,  38  L.  Ed.  141,  14  8np.  Ot.  302,  HAUJDAT  v.  STUABT. 

Attorneys  may  bind  principals  by  stipulation  that  property  be  sold 
pending  appeal  from  Judicial  decree,  and  proceeds  substituted. 

Approved  in  Christy  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  233  Fed.  256, 
allowing  attorney  to  stipulate  as  to  relevant  facts ;  American  Surety  Co. 
V.  Ballman,  115  Fed.  293,  53  C.  C.  A.  152,  holding  where  company 
paid  judgment  against  it  without  indemnitor's  consent,  the  company 
was  estopped  from  claiming  any  benefit  against  indemnitors;  Memphis 
Consolidated  Gas  etc.  Co.  v.  Simpson,  118  Tenn.  545,  103  S.  W.  791, 
holding  attorneys  might  stipulate  as  to  skeleton  bill  of  exceptions; 
Southern  Kansas  Ry.  Co.  v.  Pavey,  57  Kan.  529,  46  Pac,  971,  stipula- 
tion of  attorney  that  judgment  in  certain  case  should  be  conclusive 
in  this  as  to  negligence;  Luce  v.  Foster,  42  Neb.  828,  60  N.  W.  1030, 
arguendo. 

Implied  authority  of  attorney  in  conducting  litigation.    Note,  132 
Am.  St  Bep.  151,  152. 
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151  XT.  8.  238-242,  38  L.  Ed.  146,  U  flop.  0%.  388,  IOWA  T.  ILLQIOIB. 

Order  conflrming  report  fixing  part  of  State  boundary  is  interloevtoiT; 
it  may  be  set  aside  at  next  term. 

Approved  in  Pullman  Co.  v.  Croom,  231  U.  S.  577,  58  L.  Ed.  877,  34 
Snp.  Ct.  182,  holding  Supreme  Court  migrht  vacate  erroneous  order  of 
substitution;  Clark  v.  Roller,  199  U.  S.  546,  50  L.  Ed.  808,  26  Sup.  Ct 
141,  decree  confirming  report  of  partition  commissioners  not  final  and 
appealable  where  plan  adopted  was  dependent  on  sale;  Roller  v.  Clark, 
19  App.  D.  C.  547,  holding  decree  for  partition  and  sale  was  not  final 
decree. 

151  XT.  S.  242-262,  38  L.  Ed.  149,  14  Sap.  Ot  323,  IK  BE  BONMEE. 

Federal  sentence,  for  no  more  than  one  year,   cannot  be  to  State 
penitentiary. 

Approved  in  Thompson  v.  United  States,  204  Fed.  975,  123  C.  C.  A 
295,  holding  sentence  for  one  year  and  sentence  for  six  months  to  ran 
concurrently  is  sentence  for  eighteen  months;  Mitchell  v.  United  States, 
196  Fed.  876,  116  C.  C.  A.  436,  holding  a  prisoner  sentenced  to  one 
year  cannot  be  confined  in  State  penitentiary;  Cochran  v.  United 
States,  147  Fed.  208,  77  C.  C.  A.  432,  upholding  denial  of  severance  on 
trial  in  territorial  court  for  offense  against  laws  of  United  States  which 
is  not  a  felony  within  meaning  of  territorial  statutes;  Jackson  v. 
United  States,  102  Fed.  490,  42  C.  C.  A.  452,  holding  sentence  to  im- 
prisonment in  penitentiary  for  term  prescribed  in  statute  as  not  emel 
or  unusual  punishment;  Haynes  v.  United  States,  101  Fed.  820,  42 
C.  C.  A.  34,  holding,  under  Rev.  Stats.,  §  5541,  an  offense  against  the 
United  States  is  not  punishable  in  penitentiary  unless  sentence  is  for 
more  than  one  year;  United  States  v.  Kono,  4  Alaska,  620,  holding 
where  penalty  provided  for  imprisonment  for  period  of  ninety  days, 
offense  was  misdemeanor,  not  felony. 

Validity   of    sentences    differing    from   those   authorized  by  law. 
Note,  55  Am.  8t.  Rep.  271. 

Orlminal  Judgment  is  within  Jurisdiction  only  if  oflenM  is,  and  axreft, 
procedure  and  Judgment  are  within  legal  limits. 

Approved  in  Post  v.  United  States,  161  U.  S.  585,  40  L.  Ed.  817,  16 
Sup.  Ct.  612,  under  Act  of  July  12,  1894,  c.  132,  court  has  no  juris- 
diction if  indictment  by  grand  jury  of  one  division  for  offense  com- 
mitted in  another  division  before  passage  of  act;  Rosencrans  v.  United 
States,  165  U.  S.  263,  41  L.  Ed.  710,  17  Sup.  Ct.  305,  upholding  indict- 
ment under  Act  of  July  20,  1892,  c.  208;  Ex  parte  Haase,  5  Cal.  App. 
543,  90  Pac.  947,  holding  where  defendant  pleads  guilty,  court  need 
not   determine   degree   of  offense. 

Court's  action  within  prescribed  limitationg  may  be  erroneoas^  but  not 
Toid. 


769  IN  RE  BONNER.  151 U.  S.  242-262 

Approved  in  dissenting  opinion  in  Bindemagle  v.  State,  61  N.  J.  L. 
269,  41  Atl.  110,  majority  refusing  habeas  corpus  where  sentence  void, 
but  conviction  valid. 

dlmlnal  Judgment  is  void,  not  merely  erroneoni,  for  excessiTe  Im- 
prisonment, or  at  wrong  place. 

Approved  in  Ex  parte  Harlan,  180  Fed.  126,  holding  habeas  corpus 
will  not  lie  to  correct  sentence;  Sorenson  v.  United  States,  168  Fed. 
788,  94  C.  C.  A.  181,  holding  sentence  for  crime  of  breaking  into  post- 
office  must  be  at  hard  labor;  United  States  v.  Peeke,  163  Fed.  168,  12 
L.  R.  A.  (N.  8.)  314,  82  C.  C.  A.  340,  holding  where  prisoner  is  con- 
victed on  several  counts,  sentence  must  be  had  on  each  one  separately; 
De  Bara  v.  United  States,  99  Fed.  d46,  40  C.  C.  A.  194,  holding  prior 
to  that  part  of  term  of  imprisonment  that  court  could  legally  impose, 
prisoner  will  not  be  discharged  on  ground  that  excessive  punishment 
had  been  imposed;  Ex  parte  Haley,  1  Ala.  App.  533,  56  South.  247, 
releasing  prisoner  where  sentence  was  erroneous;  State  ex  rel.  Bon^ 
V.  Barr,  133  Iowa,  134,  110  N.  W.  281,  holding  time  spent  in  prison 
during  appeal  should  be  deducted  from  sentence  on  second  trial:  Mc- 
Henry  v.  State,  91  Miss.  578,  16  L.  B.  A.  (N.  S.)  1062,  44  South.  834, 
holding  one  disobeying  mandamus  order  made  without  authority  is  not 
guilty  of  contempt;  State  v.  District  Court,  35  Mont.  325,  89  Pac.  65, 
holding  verdibt  must  find  that  act  was  willfully  and  maliciously  done; 
Hovey  v.  Elliott,  145  N.  Y.  143,  89  L.  R.  A.  463,  39  N.  E.  845,  reviewing 
cases  on  excessive  judgments;  In  re  Taylor,  7  S.  D.  389,  58  Am.  St. 
Rep.  849,  45  L.  R.  A.  148,  64  N.  W.  256,  refusing  habeas  corpus  where 
excessive  sentence  imposed  until  valid  sentence  expired;  dissenting 
opinion  in  Gompers  v.  Buck's  Stove  etc.  Co.,  33  App.  D,  C.  586,  ma- 
jority upholding  imprisonment  of  those  violating  order  enjoining  them 
from  publishing  "unfair  list*';  dissenting  opinion  in  Ex  parte  EUerd, 
71  Tex.  Cr.  294,  Ann.  Oas.  1916D,  861,  158  S.  W.  1150,  majority  holding 
judgment  for  excessive  fine  is  void  only  as  to  excess. 

Distinguished  in  Ex  parte  Burden,  92  Miss.  28,  34,  181  Am.  St.  Rep. 
511,  45  South.  3,  5,  holding  sentence  imposing  excessive  punishment  is 
not  void. 

Criminal  Judgment  being  erroneous  because  pimlshment  at  wrong  place, 
sentence  may  be  set  aside  and  correct  one  Imposed,  eittier  upon  liabeas 
corpus  or  writ  of  error. 

Approved  in  Murphy  v.  Massachusetts,  177  U.  S.  157,  44  L.  Ed.  718, 
20  Sup.  Ct.  640,  holding  sentence  of  conviction  under  Mass.  Acts  1851, 
c.  87,  Pub.  Stats.,  c.  187,  §  13,  after  reversal  of  former  judgment, 
does  not  invalidate  constitutional  provision  against  double  jeopardy; 
Bryant  v.  United  States,  214  Fed.  53,  130  C.  C.  A.  491,  holding  where, 
on  habeas  corpus,  sentence  is  found  to  be  illegal,  court  should  direct 
prisoner's  return  for  resentence;  Ex  parte  Yabucanin,  199  Fed.  367, 
XVI— 49 
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holding  alien  held  under  invalid  deportation  warrant  is  not  entitled 
to  habeas  corpus;  In  re  Welty,  123  Fed.  125,  holding  court  had  au- 
thority in  criminal  case  to  amend  sentence  by  including  hard  labor; 
In  re  Graves,  117  Fed.  799,  holding,  after  sentence  to  house  of  cor- 
rection, court  had  authority  to  recall  prisoner  and  impose  shorter 
sentence  to  different  place;  Whitworth  v.  United  States,  114  Fed.  304, 
52  C.  C.  A.  214,  holding,  under  Rev.  Stats.,  §  974,  court  may  impose 
costs  of  prosecution  on  defendant ;  Breese  v..  United  States,  106  Fed. 
689,  45  C.  C.  A.  535,  holding  when  record  in  misdemeanor  case  does 
not  show  defendant  was  present  at  sentence,  case  will  be  remanded; 
Gk)ldfleld  Mohawk  Min.  Co.  v.  Frances-Mohawk  Min.  etc.  Co.,  33  Nev. 
506,  112  Pac.  48,  discussing  right  of  trial  judge  to  pass  on  motion  for 
new  trial;  State  ex  rel.  Kaufman  v.  Martin,  32  Nev.  210,  106  Pac.  322, 
holding  petition  for  election  for  removal  of  county  seat  need  not  allege 
designated  place  of  removal;  Ex  parte  Tani,  29  Nev.  398,  18  L.  R.  A. 
(N.  S.)  518,  91  Pac.  141,  holding  where  imprisonment  was  directed  on 
failure  to  pay  fine,  designating  wrong  place  of  imprisonment  did  not 
invalidate  judgment;  Stanfeal  v.  State,  78  Ohio  St.  33,  14  Ann.  Gas. 
1S8,  84  N.  E.  420,  allowing  amendment  of  sentence  so  as  to  render  it 
legal;  State  v.  Gilluly,  50  Wash.  6,  96  Pac.  514,  holding  court  may  cor- 
rect sentence  made  under  wrong  law;  In  re  Casey,  27  Wash.  689,  68 
Pac.  188,  holding,  under  2  Bal.  Ann.  Codes  &  Stats.,  §  6669,  Wash., 
providing  that  justice  or  jury  shall  assess  punishment,  on  jury's  failure 
to  do  so,  justice  may  fix  it;  Ballew  v.  United  States,  160  U.  S.  202,  40 
L.  Ed.  395,  16  Sup.  Ct.  269,  remanding  cause  where  verdict  of  gfuilty 
rendered  on  indictment  charging  two  crimes;  United  States  v.  Harman, 
68  Fed.  472,  473,  474,  trial  court  may  impose  proper  sentence  where 
cause  remanded,  though  part  of  sentence  executed;  United  States  v. 
Woodruff,  68  Fed.  538,  under  section  4046,  Rev.  Stats.,  court  cannot 
fix  amount  of  fine  without  verdict  of  jury;  In  re  Christian,  82  Fed.  890, 
granting  habeas  corpus  without  prejudice  where  proceeding  under  Rev. 
Stats.,  §1014,  irregular;  In  re  Christian,  82  Fed.  204,  refusing  habeas 
corpus  where  *Oiard  labor"  omitted  from  sentence  under  Rev.  Stats., 
§  5392;  Routt  v.  State,  61  Ark.  598,  34  S.  W.  263,  ordering  sentence 
of  grand  larceny  instead  of  robbery  under  Sand.  &  H.  Digest,  §  1064; 
Commonwealth  v.  Murphy,  174  Mass.  374,  76  Am,  St.  Rep.  357,  54 
N.  E.  862,  upholding  sentence  made  after  prisoner  served  part  of  time 
under  original  void  sentence. 

Judgment  being  invalid,  court  has  largest  powers  of  control,  and  haj 
delay  discharge  so  that  prisoner  go  before  lower  court. 

Approved  in  Ex  parte  Peeke,  144  Fed.  1020,  refusing  to  dischaige 
one  convicted  on  five  counts  for  offense  punishable  by  two  years  and 
sentenced  to  five  years  until  lower  court  could  correct  sentence;  In  re 
Harris,  68  Yt.  246,  35  Atl.  56,  remanding  prisoner  properly  convicted 
but  improperly  sentenced* 
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Miscellaneons.  Cited  in  In  re  Briggs,  135  N.  C.  129,  47  S.  E.  406, 
generally;  State  ex  rel,  Pacific  Reclamation  Co.  v.  Ducker,  35  Nev.  225, 
127  Pac.  993,  discnssing  repeal  of  statute. 

151  XT.  8.  262-271,  38  L.  Ed.  153,  14  Sup.  Ot.  328,  DAVIS  v.  UTAH. 

In  Utah,  Indictment  need  not  allege  killing  "nnlawfol,"  if  facts  bo 
import. 

Approved  in  Bergemann  v.  Backer,  157  U.  S.  668,  39  L.  Ed.  848,  15 
Sup.  Ct.  728,  N.  J.  Rev.  Stats.  1877,  p.  239,  §  68,  and  p.  275,  §  45,  are 
valid ;  Rodriguez  v.  Territory,  14  Ariz.  172,  125  Pac.  881,  upholding  in- 
dictment which  charged  shooting  off  of  pistol  and  infliction  of  deadly 
wound;  Williams  v.  Territory,  13  Ariz.  308,  114  Pac.  656,  holding 
indictment  need  not  allege  degree  of  murder;  Hamilton  v.  United 
States,  26  App.  D.  C.  388,  and  Burge  v.  United  States,  26  App.  D.  C. 
529,  both  holding  indictment  need  not  charge  specific  intent  to  kill; 
People  V.  St.  Clair,  244  LI.  446,  91  N.  E.  673,  applying  principle ;  Ter- 
ritory V.  Montoya,  17  N.  M.  126,  125  Pac.  623,  holding  indictment  need 
not  charge  an  intent  to  kill;  Territory  v.  Ctonzales,  14  N.  M.  38,  89 
Pac.  252,  holding  indictment  for  assault  with  deadly  weapon  not  de- 
fective because  it  charges  simple  assault;  Ruiz  v.  New  Mexico,  10 
N.  M.  130,  132,  61  Pac.  126,  holding  omission  of  word  ''unlawful/'  in 
indictment  for  murder  in  Utah,  is  not  fatal ;  State  v.  Campbell,  24  Utah, 
106,  66  Pac.  772,  holding  information  charging  killing  by  shooting  to 
have  been  done  unlawfully,  willfully  and  intentionally,  feloniously 
and  with  malice  aforethought,  is  sufficient. 

Indictment  need  not,  on  its  face,  indicate  the  degree  of  crime. 

Approved  in  Strather  v.  United  States,  13  App.  D.  C.  148,  holding 
jury  may  modify  verdict  hy  adding  thereto  "without  capital  punish- 
ment"; State  V.  Hliboka,  31  Mont.  458,  459,  78  Pac.  966,  indictment 
charging  murder  committed  willfully,  feloniously  and  premeditatedly 
and  of  his  malice  aforethought,  need  not  use  word  "deliberately''; 
State  V.  Haworth,  24  Utah,  404,  68  Pac.  157,  holding  indictment  for 
murder  need  not  charge  degree;  Winston  v.  United  States,  172  U.  S. 
311,  43  L.  Ed.  459,  19  Sup.  Ct.  215,  arguendo. 

In  Utah,  Judge  may  announce  that  accused  was  found  guilty  witliout 
80  adjudging,  and  pass  sentence. 

Approved  in  Hoch  v.  People,  219  111.  287,  109  Am.  8t.  Rep.  327,  76 
N.  E.  364,  court  in  criminal  case,  before  passing  sentence,  need  not 
make  independent  finding  that  accused  guilty. 

161  U.  8.  271-281,  38  Js.  Ed.  167,  14  8up.  Ot.  319,  GOTTLIEB  v.  THATOHEB. 

Debtor's  statements,  after  conveyance,  of  deaire  to  obstmct  crediton, 
inadmisalble  against  grantee,  not  present. 


i 
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Approved  in  Webster  v.  Kautz,  22  Colo.  App.  118,  123  Pac.  142, 
holding  assignee  of  note  secured  by  deed  of  trust  not  bound  by  judg- 
ment obtained  by  third  person  against  original  holder. 

That  grantee  is  a  brother  does  not  raise  presumption  of  invalidity. 
Approved  in  Droop  v.  Ridenour,  11  App.  D.  C.  240,  applying  nile  to 
conveyance  made  by  husband  to  wife;  McDaniel  v.  Parish,  4  App. 
D.  C.  219,  upholding  conveyance  made  to  daughter  in  payment  of 
services  rendered;  Shea  v.  Hynes,  89  Minn.  426,  95  N.  W.  215,  holding 
burden  of  proving  transfer  from  father  to  son  is  fraudulent  is  on 
creditor;  Johnson  v.  Lucas,  103  Ya.  41,  48  S.  E.  498,  determining 
whether  loan  from  father-in-law  to  son-in-law  and  the  securing  of 
same  was  preference. 

Attacks  by  creditors  on  conveyances  made  by  husbands  to  wives. 
Note,  90  Am.  St.  Rep.  499. 

151  XT.  S.  282-285,  38  L.  Ed.  102,  14  Snp.  Ot.  SSI,  HATTOHET  y.  LEE. 

Patent  No.  379,644  to  Haoghej,   for  interfering  device   for  hones, 
void  for  want  of  patentable  novelty. 

Approved  in  Knight  v.  Rieger,  212  Fed.  940,  129  C.  C.  A.  455,  re- 
fusing to  sustain  Knight  patent  for  mausoleum. 

Infringer  not  estopped  from  alleging  want  of  novelty  by  his  attempt 
to  get  same  patent. 

Approved  in  Victor  Talking  Machine  Co.  v.  American  Grapho.  Co., 
151  Fed.  605,  81  C.  C.  A.  145,  holding  patentee  bound  by  acquiescence 
in  rejection  of  broad  claims  by  commission;  Automatic  Racking  Mach. 
Co.  V.  White  Racker  Co.,  145  Fed.  645,  loser  in  interference  proceedinsp 
involving  only  issue  of  priority  not  estopped  from  attacking  novelty 
of  patent  in  infringement  suit;  Excelsior  Needle  Co.  v.  Morse-Keefer 
Cycle  Supply  Co.,  97  Fed.  633,  holding  Dayton  patent  No.  474,548,  for 
swaging  machine,  is  void;  Electric  Ry.  Co.  v.  Jamaica  etc.  R.  R.  Co., 
61  Fed.  679,  Field  electric  railway  patent  No.  407,188,  void;  New  De- 
parture Bet!  Co.  V.  Corbin,  88  Fed.  901,  construing  Rockwell  car  bell 
patent  No.  517,395. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  S.  0.  82. 

151  U.  8.  285-294,  38  L.  Ed.  164,  14  Sup.  Ot.  343,  SHEITIEU)  ETC.  BT. 
CO.  V.  OOBDON. 

Exceptions  to  master's  report  should  be  speclflc. 
Approved  in  General  Fire  Extinguisher  Co.  v.  Lamar,  141  Fed.  355, 
72  C.  C.  A.  501,  following  rule;  Bliss  v.  Anaconda  Copper  Min.  Co., 
156  Fed.  313,  holding  exceptions  not  presented  to  master  will  not  be 
considered;  Sandford  v.  Embry,  151  Fed.  983,  81  C.  C.  A.  167,  hold- 
ing exception  of  no  avail  where  it  fails  to  point  out  specific  point 
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relied  on;  Neal  v.  Briggs,  110  Fed.  478,  holding  exceptions  to  re- 
port of  master  in  equity  in  Circuit  Court  of  United  States  should  set 
ont  specifically  the  errors  relied  on;  In  re  Covington,  110  Fed.  145, 
holding  exception  to  findings  of  fact  by  referee  in  bankruptcy  must 
comply  with  Equity  Rule  83,  which  requires  errors  to  be  specifically 
pointed  out;  Columbus,  S.  ft  H.  R.  R.  Co.  Appeals,  109  Fed.  219,  48 
C.  C.  A.  275,  holding  findings  of  fact  by  master  are  supported  by  strong 
presumption  of  correctness ;  McNamara  v.  Home  Land  etc.  Co.,  105  Fed. 
204,  holding  exception  to  master's  report  must  first  be  submitted  to  him 
for  consideration ;  Richardson  v.  Van  Auken,  5  App.  D.  C.  212,  refusing 
to  consider  general  exceptions. 

It  Is  within  court's  discretion  to  correct  any  part  of  master's  report 
which  Is  erroneous. 

Approved  in^  Central  Improvement  Co.  v.  Cambria  Steel  Co.,  210  Fed. 
700,  127  C.  C.  A.  184,  holding  court  may  correct  erroneous  part,  whether 
excepted  to  or  not ;  Guarantee  Gold  Bond  etc.  Co.  v.  Edwards,  164  Fed. 
811,  90  C.  C.  A.  585,  holding  law  presumes  master  reported  all  evidence 
taken  before  him;  Wheeler  v.  Abilene  Nat.  Bank  Bldg.  Co.,  159  Fed. 
392,  14  Ann.  Gas.  917,  16  L.  R.  A.  (N.  S.)  892,  89  C.  C.  A.  477,  holding 
master's  report  cannot  be  impeached;  Hutchins  v.  Munn,  28  App.  D.  C. 
280,  holding  findings  of  auditor  concurred  in  by  lower  court  will  be 
deemed  presumptively  correct ;  Guarantee  Gold  Bond  etc.  Co.  v.  Edwards, 
7  Ind.  Ter.  309, 104  S.  W.  628,  holding  report  of  master  is  presumptively 
correct. 

Contract  for  plant,  not  guaranteed  as  a  whole,  acceptance  of  each  part 
as  completed,  precludes  objection,  In  absence  of  fraud. 

Approved  in  Mercantile  Trust  Co.  v.  Hensey,  205  U.  S.  309,  61  L.  Ed. 
815,  27  Sup.  Ct.  535,  holding  certificate  of  architect  is  not  conclusive 
on  owner;  United  States  v.  Hurley,  182  Fed.  779,  105  C.  C.  A.  208, 
holding  certificate  of  officer  in  charge  conclusive  as  to  government 
work;  General  Fireproofing  Co.  v.  L.  Wallace  &  Son,  175  Fed.  662,  664, 
99  C.  C.  A.  204,  holding  where  architect's  certificates  were  not  made 
conclusive,  same  would  not  bind  owner;  Memphis  Trust  Co.  v.  Brown- 
Ketchum  Iron  Wks.,  166  Fed.  403,  93  C.  C.  A.  162,  holding  parties 
bound  by  architect's  certificate;  Dare  County  v.  Smith  Const.  Co.,  152 
N.  C.  28,  67  S.  E.  39,  holding  county  bound  by  report  of  committee 
appointed  to  supervise  construction  of  courthouse;  Burgin  v.  Smith, 
151  N.  C.  574,  66  S.  E.  613,  holding  county  bound  by  report  of  super- 
visor appointed  to  inspect  work ;  Pauly  Jail  Bldg.  etc.  Co.  v.  Hemphill 
Co.,  62  Fed.  704,  10  C.  C.  A.  595,  and  Crane  Elevator  Co.  v.  Clark, 
80  Fed.  708,  26  C.  C.  A.  100,  where  performance  of  contract  is  to  be 
to  satisfaction  of  umpire,  bad  faith  or  gross  error  only  impeaches  his 
determination;  Newman  v.  United  States,  81  Fed.  126,  where  contract 
stipulates  that  engineer  shall  have  full  control  of  work,  contractors 
bound  by  his  estimates. 
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There  is  no  presumption  that  aU  testimony  was  sent  np  with  master*! 
report;  if  not  sent  up,  his  conclusions  are  not  reviewable. 

Approved  in  MeCourt  v.  Singers-Bi^er,  145  Fed.  112,  7  Ann.  Gas. 
287,  76  C.  C.  A.  73,  statement  of  account  made  by  master  and  approved 
not  reviewable  on  appeal  where  be  was  not  required  to  report  evidence 
taken;  In  re  Carver,  113  Fed.  138,  holding  where  no  exceptions  to  re- 
port of  referee  in  bankruptcy  are  filed  as  required  by  rule  83,  findings 
of  fact  are  conclusive;  Duden  v.  Maloy,  63  Fed.  187,  11  C.  C.  A.  119, 
upholding  master's  report  in  partnership  accounting. 

Conclusiveness  of  decision  of  architect  or  engineer  under  workin(^ 
contract.    Note,  10  Ann.  Oas.  577. 

151  V,  S.  294-302,  38  L.  Ed.  167,  14  Sup.  Ot.  339,  FOBT  WORTH  CITT 
CO.  T.  SMITH  BBtDGE  00. 

Oorporatlons  have  only  granted  powers  with  their  incidents.    Land 
company  may  build  bridge  for  readier  access. 

Approved  in  Cunningham  Hardware  Co.  v.  Gama  Transportation 
Co.,  4  Ala.  App.  572,  58  South.  744,  holding  manufacturing  corporation 
may  invest  money  in  railroad  enterprise;  Oklahoma  Portland  Cement 
Co.  V.  Anderson,  28  Okl.  652,  115  Pac.  768,  holding  construction  com- 
pany may  contract  for  boarding  of  men;  Derr  v.  Fisher,  22  Okl.  137, 
146,  98  Pac.  982,  986,  holding  power  company  may  contract  for  paving 
of  track  of  street  railway  company;  Marbury  v.  Kentucky  etc.  Land 
Co.,  62  Fed.  347,  10  C.  C.  A.  393,  reviewing  cases  on  powers  of  cor- 
porations; Safety  Insulated  Wire  etc.  Co.  v.  Mayor  etc.  of  Baltimore, 
74  Fed.  368,  20  C.  C.  A.  453,  holding  corporation  organized  to  manu- 
facture cables  cannot  contract  for  construction  of  whole  undei^ound 
wire  system;  Central  Trust  Co.  v.  Columbus  etc.  Ry.  Co.,  87  Fed.  826, 
under  Ohio  Rev.  Stats.,  §§  3862,  3863,  corporation  may  mortgage  realty 
to  guarantee  railroad  bonds  to  secure  transportation  facilities;  North- 
side  Ry.  Co.  V.  Worthington,  88  Tex.  572,  53  Am.  St.  Bop.  786,  30  S.  W. 
1058,  joint  and  several  contract  of  surety  of  two  corporations  borrow- 
ing money  for  use  of  each  other  not  ultra  vires. 

Doctrine  of  ultra  vires  in  relation  to  contracts  of  private  cor- 
porations.   Note,  70  Am.  St.  Bep.  102,  172. 

Power  of  chamber  of  commerce  or  board  of  trade  to  subsidize  en- 
terprises.   Note,  L.  B.  A.  1916B,  1010. 

Corporate  powers  must  be  determined  by  consideration  of  act  vnder 
which  it  was  incorporated. 

Approved  in  Richmond  Guano  Co.  v.  Farmers'  etc.  Ginnery,  119  Fed. 
711,  holding  corporation  organized  to  make  fertilizers  has  no  power  to 
sell  fertilizer  made  by  another;  Pearsall  v.  Great  Northern  Ry.  Co., 
73  Fed.  937,  upholding  traffic  agreement  under  statute  giving  right  to 
consolidate. 


775  mCKORY  v.  UNITED  STATES.     161 U.  S.  303-317 

Distinguished  in  Northside  Ry.  Co.  v.  Worthington,  88  Tex.  572,  30 
S.  W.  1058,  holding  where  two  corporations  were  organized  for  differ- 
ent purposes  by  same  persons,  and  joint  bonds  were  issued  to  pay 
off  debts  of  one  company  and  construct  line  of  railroad  for  the  other, 
in  so  far  as  each  company  helped  the  other,  the  bonds  were  ultra  vires. 

Corporation  having  derived  the  benefit  ftom  a  contract  within   Its 
powers  cannot  say  power  Improperly  exercised. 

Approved  in  District  of  Columbia  v.  Lyon,  161  U.  S.  207,  40  L.  Ed. 
672,  16  Sup.  Ct.  452,  holding  District  liable  to  holder  of  improvement 
certificates  under  valid  executed  contract;  Bridgeport  Electric  etc.  Co. 
V.  Meader,  72  Fed.  120,  arguendo. 

151  XT.  S.  303-317,  38  L.  Ed.  170,  14  Sup.  Ot.  334,  HIdKOBT  ▼.  UNITED 
STATES. 

At  common  law,  comparison  of  handwriting  can  only  be  with  writing 
In  evidence  for  some  other  purpose. 

Approved  in  Mc Arthur  v.  Citizens'  Bank,  223  Fed.  1008,  139  C.  C.  A. 
380,  refusing  to  allow  counsel  to  compel  expert  to  pick  out  genuine 
from  spurious  signatures;  Heike  v.  United  States,  192  Fed.  89,  112 
€.  C.  A.  615,  holding  testimony  given  before  grand  jury  cannot  be 
made  basis  of  prosecution ;  United  States  v.  North,  184  Fed.  154,  refus- 
ing to  admit  paper  used  in  another  trial ;  Barnes  v.  United  States,  166 
Fed.  114,  92  C.  C.  A.  97,  allowing  comparison  with  papers  already  in 
evidence ;  People  v.  Molineux,  168  N.  Y.  326,  61  N.  E.  308,  holding  com- 
parisons with  standards  of  handwriting  produced  in  court  may  be  made 
by  the  witnesses  or  by  jury;  Keyser  v.  Pickrell,  4  App.  D.  C.  205,  208, 
holding  party  offering  writings  in  evidence  cannot  later  attack  their 
genuineness;  State  v.  Lucken,  129  Minn.  405,  152  N.  W.  770,  upholding 
action  of  court  in  rejecting  proffered  samples  of  handwriting;  Fourth 
Nat.  Bank  v.  McArthur,  168  N.  C.  58,  84  S.  E.  44,  refusing  to  admit 
enlaiged  photographs  of  signatures;  Stokes  v.  United  States,  157  U.  S. 
194,  39  L.  Ed.  670,  15  Sup.  Ct.  621,  following  rule ;  National  Ace.  Soc. 
V.  Spiro,  78  Fed.  777,  24  C.  C.  A.  334,  arguendo. 

Comparison  of  handwriting.    Note,  62  L.  B.  A.  835,  865. 

Example  of  handwriting  Is  Inadmissible,  though  witness  may  be  asked 
to  write  to  test  credibility. 

Approved  in  Withaup  v.  United  States,  127  Fed.  535,  62  C.  C.  A. 
328,  holding  in  Federal  courts  of  Colorado,  on  trial  for  forgery,  only 
standards  of  comparison  are  genuine  relevant  documents  in  the  case; 
Coppock  V.  Lampkin,  114  Iowa,  666,  87  N.  W.  666,  holding,  under  Iowa 
Code,  §  4620,  authorizing  comparison  between  handwritings,  it  is  com- 
petent to  compare  admitted  signature  of  husband  with  signature  to 
contract  signed  by  wife  for  purpose  of  showing  that  name  was  origi- 
nally written  by  husband  and  afterward  altered  so  as  to  appear  to 
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be  that  of  wife ;  People  v.  Molinenx,  168  N.  Y.  330,  61  N.  E.  307,  holding 
genuine  handwriting  produced  by  defendant  at  the  inquest  is  admissible 
as  standard  of  comparison;  dissenting  opinion  in  People  v.  Weaver, 
177  N.  T.  453,  69  N.  E.  1100,  majority  holding  where  defendant  is 
accused  of  forgery,  it  was  error  to  permit  indorser  to  testify  as  to  other 
notes  executed  by  defendant  and  claimed  to  be  forged,  when  they  were 
not  indorsed  by  him. 

Objection  to  witnesses  in  capital  oaies,  under  Bevised  Statutes,  section 
1033,  because  names  not  giyen  beforehand,  cannot  be  made  after  testi- 
mony in. 

Approved  in  Horton  v.  United  States,  15  App.  D.  C.  320,  holding  it 
is  not  error  to  give  wrong  address  of  witness;  Walker  v.  State,  10 
Okl.  Cr.  540,  130  Pac.  714,  holding  defendant  need  not  be  given  Chris- 
tian names  of  witnesses;  State  v.  Frisbie,  8  Okl.  Cr.  416,  127  Pac. 
1096,  applying  principle;  Boulter  v.  State,  6  Wye.  79,  42  Pac.  610, 
refusing  to  reverse  conviction  under  Wyoming  statute  when  record 
does  not  show  that  prosecution  knew  names  of  witnesses  beforehand. 

Witness  may  be  impeached  by  party  offering  him,  for  surprise,  by 
showing  contrary  statements,  or  facts  otherwise. 

Approved  in  McCue  v.  Commonwealth,  103  Va.  1000,  49  S.  E.  629, 
following  rule ;  In  re  De  Gottardi,  114  Fed.  334,  holding  party 's  witness 
may  be  impeached  by  showing  inconsistent  statements  only  when  wit- 
ness has  given  damaging  testimony  against  party  calling  him;  Tacoma 
Ry.  etc.  Co.  v.  Hays,  110  Fed.  498,  49  C.  C.  A.  115,  holding  party  who 
has  been  surprised  by  testimony  of  his  own  witness  may  show  that 
he  has  made  different  statement  previous  to  trial;  Wickham  v.  People, 
41  Colo.  350,  93  Pac.  479,  allowing  leading  questions  where  witness 
was  attempting  to  conceal  information;  Carpenter's  Appeal,  74  Conn. 
435,  51  Atl.  128,  holding  right  of  party  who  is  surprised  at  adverse  tes- 
timony of  his  own  witness,  to  show  contradictory  statement  made  at  an- 
other time,  is  in  discretion  of  court;  Detjen  v.  Moerschel  Brewing  Co., 
157  Mo.  App.  618,  138  S.  W.  697,  applying  principle;  Masourides  v. 
State,  86  Neb.  113,  125  N.  W.  135,  allowing  examination  as  to  incon- 
sistent written  statement  made  by  witness;  University  of  Illinois  v. 
Spalding,  71  N.  H.  173,  51  Atl.  732,  holding  writing  not  admitted  to 
be  genuine,  after  having  been  proved  to  be  genuine,  may  be  admitted 
for  purpose  of  comparison  with  one  in  question;  Territory  v.  Living- 
ston, 13  N.  M.  324,  84  Pac.  1022,  holding  witness  may  be  examined  as 
to  inconsistent  statements,  for  purpose  of  refreshing  his  memory; 
Havill  V.  United  States,  5  Okl.  Cr.  343,  115  Pac,  123,  holding  judge 
might  adjourn  court  to  allow  court  to  obtain  important  witness;  Lam- 
bert V.  Armentrout,  65  W.  Va.  377,  22  L.  R.  A,  (N.  S.)  666,  64  S.  E. 
261,  refusing  to  allow  impeachment  of  witness'  reputation  for  veracity; 
Stout  V.  Sands,  56  W.  Va.  669,  49  S.  E.  430,  party  may  prove  material 
facts  by  other  evidence  though  effect  is  to  directly  contradict  own 
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witBess;  G^eoige  v.  Triplett,  5  N.  D.  62,  63  N.  W.  892,  following  rule; 
Peters  v.  United  States,  94  Fed.  143,  36  C.  C.  A.  105,  permitting  party 
to  show  facts  inconsistent  with  statements  of  own  witnesses;  State  v. 
Barks,  132  Mo.  373,  34  S.  W.  50,  witness  cannot  be  discredited  for 
surprise  where  not  shown  that  different  statement  ever  made;  State  v. 
Steeves,  29  Or.  105,  43  Pac.  952,  to  impeach  witness  by  involuntary 
signed  confession  it  must  be  shown  witness  when  foundation  laid. 

Distinguished  in  State  v.  Bowen,  263  Mo.  282, 172  S.  W.  368,  holding 
State  could  not  impeach  own  witness  to  show  confession  had  been 
made  to  him. 

Evidence  admissible  as  bearing  on  the  credibility  or  bias  of  a  wit- 
ness.   Note,  82  Am.  St.  Rep.  59. 

Impeaching    one's    own    witness.    Note,  Ann.  Gas.  1914B,  1126, 
1129. 

Inconsistent  statements  may  be  shown  by  other  party,  on  cross-examina- 
tion, after  proper  foundation  laid. 

•  Distinguished  in  Putnam  v.  United  States,  162  U.  S.  706,  40  L.  Ed. 
1125,  16  Sup.  Ct.  931,  refusing  witness  privilege  of  refreshing  memory 
by  reference  to  his  statements  before  grand  jury. 

Whether  homicide  is  justified  in  repelling  attack  is  question  of  lact 
not  wholly  dependent  on  preceding  reflection. 

Approved  in  Trapp  v.  Territory  of  New  Mexico,  225  Fed.  972,  hold- 
ing jury  might  be  instructed  to  place  themselves  in  position  of  accused. 

Standpoint  for  determining  danger  and  necessity  to  kill  in  self- 
defense.    Note,  3  L.  R.  A.  (K.  S.)  539. 

* 

Accused  is  entitled  to  pnt  forward  his  defense  under  proper  instructions, 
however  improbable. 

Approved  in  Johnson  v.  United  States,  225  U.  S.  411,  56  L.  Ed.  1144, 
32  Sup.  Ct.  748,  holding  record  cannot  be  impeached  to  show  failure 
to  arraign ;  Hickory  v.  United  States,  160  U.  S.  409,  40  L.  Ed.  474,  16 
Sup.  Ct.  327,  in  statement  of  facts. 

Exceptions  to  instructions  should  be  made  spedflcally  before  Jury's 
letlrement. 

Approved  in  Savage  v.  United  States,  213  Fed.  32,  130  C.  C.  A.  1, 
refusing  to  review  instructions  not  excepted  to;  Young  v.  Corrigab, 
210  Fed.  443,  127  C.  C.  A.  174,  holding  party  could  not  complain  of 
failure  to  instruct  as  to  mitigation  of  damages  where  no  such  instruc- 
tion was  requested;  Missouri  etc.  Ry.  Co.  v.  Wilhoit,  160  Fed.  445, 
87  C.  C.  A.  401,  refusing  to  sustain  instruction  that  servant  might  rely 
on  safety  of  appliance ;  Klaw  v.  Life  Pub.  Co.,  145  Fed.  185,  76  C.  C.  A. 
154,  applying  rule  in  libel  suit ;  State  v.  Foster,  14  N.  D.  568,  105  N.  W. 
940,  holding  no  instruction  necessary  as  to  circumstantial  evidence; 
Frazier  v.  State,  117  Tenn.  448,  100  S.  W.  98,  holding  refusal  of  re- 
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quested  instruction  must  be  embodied  in  bill  of  exceptions;  Matthews 
V.  Daly  West  Min.  Co.,  27  Utah,  203,  76  Pac.  726,  general  exception 
not  considered  where  instruction  includes  different  and  independent 
subjects;  Commercial  Travelers'  Mut.  etc.  Assn.  v.  Fulton,  79  Fed. 
426,  24  C.  C.  A.  664,  following  rule ;  Bias  v.  United  States,  3  Ind.  Ter. 
40,  63  S.  W.  476,  refusing  to  consider  exceptions  to  excusing  of  jnron 
where  grounds  do  not  appear  in  record;  People  v.  Thiede,  11  Utah, 
281,  39  Pac.  847,  refusing  to  consider  exceptions  to  charge  taken  after 
discharge  of  juiy  without  consent  of  prosecution. 

Exception  to  series  of  Instmctlons  is  unsastalnable  if  any  one  is 
correct. 

Approved  in  Thiede  v.  Utah,  169  U.  S.  620,  40  L.  Ed.  243,  16  Sap. 
Ct.  66,  following  rule. 

Miscellaneous.  Cited*  in  Ex  parte  Jefferies,  7  Okl.  Cr.  660,  41  L.  R.  A. 
(K.  S.)  749,  124  Pac.  926,  discussing  effect  of  circumstantial  evidence. 

161  XT.  8.  317-823,  88  L.  Ed.  177,  14  Sup.  Ot.  848,  0BE8CEKT  MIK.  00.  v. 
WASATCH  MIN.  00. 

Where  mortgage  to  secure  payment  of  purchase  money  into  court,  doa 
not  bear  interest,  mortgagor  in  receipt  of  rents  and  profits  must  pay  interest 

Approved  in  Southern  Pac.  Ry.  Co.  v.  United  States,  186  Fed.  744, 
108  C.  C.  A.  607,  allowing  interest  on  money  received  for  land  erro- 
neously patented  to  railroad;  Freygang  v.  Vera  Cruz  ft  P.  R.  Co., 
164  Fed.  646,  83  C.  C.  A.  414,  allowing  interest  on  money  due  on  con- 
tract for  construction  of  railroad  bridge;  Spalding  v.  Mason,  161  U.  S. 
396,  40  L.  Ed.  746,  16  Sup.  Ct.  600,  applying  principle  in  accounting; 
Laycock  v.  Parker,  103  Wis.  179,  79  N.  W.  332,  allowing  interest  from 
commencement  of  action  of  mechanic's  lien  involving  disputed  claims. 

161  XT.  8.  824-328,  38  L.  Ed.  179,  14  Sup.  Ot.  853*,  MAYKABD  ▼.  HECHT. 

Gircuit  Gourt  decree^  on  jurisdictional  question  may  go  to  Supreme 
Oonrt  direct,  or,  with  rest  of  case,  to  Oircuit  Oourt  of  Appeals. 

Approved  in  United  States  v.  Larkin,  208  U.  S.  338,  52  L.  Ed.  520,  28 
Sup.  Ct.  417,  holding  judgment  dismissing  unlawful  seizure  does  not 
raise  question  of  jurisdiction;  McHenry  v.  Alford,  168  U.  S.  658,  42 
L.  Ed.  617,  18  Sup.  Ct.  245,  following  rule ;  In  re  Lehigh  Min.  etc.  Co., 
166  U.  S.  326,  39  L.  Ed.  439,  15  Sup.  Ct.  376,  denying  mandamus  re- 
quiring jurisdiction  to  be  certified;  Baltimore  etc.  R.  R.  Co.  v.  Meyers, 
62  Fed.  371,  10  C.  C.  A.  485,  Circuit  Court  of  Appeals  may  determine 
jurisdiction  of  court  below  when  that  not  sole  question;  Green  v. 
Mills,  69  Fed.  867,  30  L.  B.  A.  93,  16  C.  C.  A.  516,  upholding  Circuit 
Court  of  Appeals'  jurisdiction  over  suit  upon  constitutional  question 
also  involving  question  of  equitable  cognizance. 
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Smireiiie  Oonrt  cannot,  ilnce  act  of  1881,  consider  qnaition  of  Oircnit 

m 

Oonrt  joriadlctlon  without  formal  certiflcate. 

Approved  in  Frenchard  v.  Kell,  202  U.  S.  613,  50  L.  Ed.  1171,  36 
Snp.  Ct.  765,  Shoesmith  v,  Meyer  etc.  Mfg.  Co.,  198  U.  S.  582,  49  L.  Ed. 
1172,  25  Sup.  Ct,  804,  and  Courtney  v.  Pradt,  196  U.  S.  91,  49  L.  Ed. 
399,  25  Sup.  Ct.  208,  all  following  rule;  Apapas  v.  United  States,  233 
U.  S.  589,  58  L.  Ed.  1105,  34  Sup.  Ct.  704,  refusing  to  consider  cer- 
tificate where  whole  case  was  brought  up;  Chicago  etc.  Ry.  Co.  v. 
Williams,  205  U.  S.  453,  51  L.  Ed.  878,  27  Sup.  Ct.  559,  holding  ques- 
tion of  mixed  law  and  fact  cannot  be  certified  to  Supreme  Court; 
Filhiol  V.  Tomey,  194  U.  S.  358,  48  L.  Ed.  1016,  24  Sup.  Ct.  698,  equiva- 
lent of  certificate  not  shown  where  assignment  of  errors  directed  to 
jurisdiction  and  merits  and  petition  for  error  prays  generally  for  re- 
view; Felsenheld  v.  United  States,  186  U.  S.  134,  46  L.  Ed.  1089,  22 
Sup.  Ct.  743,  holding  questions  which  may  be  certified  by  Circuit  Court 
to  United  States  Supreme  Court  under  Judiciary  Act  of  March  3, 
1891,  must  present  clear  point  of  law;  Arkansas  v.  Schlierholz,  179 
U.  S.  600,  45  L.  Ed.  337,  21  Sup.  Ct.  231,  holding  certification  of  ques- 
tion of  jurisdiction  by  Circuit  Court  to  United  States  Supreme  Court 
is  not  made  by  order  allowing  appeal  from  decision  that  special  agent 
of  land  office  is  entitled  to  discharge  from  custody  of  a  sheriff  and 
stating  question  court  should  discharge  or  remand  him;  Huntington  v. 
Laidley,  176  U.  S.  676,  44  L.  Ed.  684,  20  Sup.  Ct.  529,  holding  direct 
appeal  from  Circuit  Court  to  United  States  Supreme  Court  on  ground 
that  jurisdiction  is  in  issue  may  be  sustained  when  record  shown  that 
question  of  jurisdiction  was  only  point  involved;  Watkins  v.  King,  118 
Fed.  531,  532,  55  C.  C.  A.  290,  holding  fact  that  construction  of  Con- 
stitution of  United  States  incidentally  arises  in  action  in  Circuit  Court 
does  not  deprive  Circuit  Court  of  Appeals  of  jurisdiction  to  review 
case  on  writ  of  error;  Moran  v.  Hagerman,  151  U.  S.  333,  38  L.  Ed. 
188,  14  Sup.  Ct.  356,  Colvin  v.  Jacksonville,  157  U.  S.  369,  39  L.  Ed. 
736,  15  Sup.  Ct.  634,  Davis  etc.  Mfg.  Co.  v.  Barber,  157  U.  S.  674,  89 
L.  Ed«  858,  15  Sup.  Ct.  719,  Van  Wagenen  v.  Sewall,  160  U.  S.  372, 
40  L.  Ed.  461,  16  Sup.  Ct.  371,  Davis  v.  Geissler,  162  U.  S.  291,  40 
L.  Ed.  973,  16  Sup.  Ct.  797,  United  States  v.  Union  Pac.  Ry.  Co.,  168 
U.  S.  512,  42  L.  Ed.  561,  18  Sup.  Ct.  169,  Consolidated  Water  Co.  v. 
Babcock,  173  U.  S.  702,  43  L.  Ed.  1186,  19  Sup.  Ct.  874,  and  Reed  v. 
Stanly,  89  Fed.  435,  all  following  rule;  Shields  v.  Coleman,  157  U.  S. 
176,  39  L.  Ed.  668,  15  Sup.  Ct.  573,  as  to  what  is  sufiScient  certificate ; 
The  Bayonne,  159  U.  S.  692,  40  L.  Ed.  309,  16  Sup.  Ct.  187,  assign- 
ment of  error  filed  after  term  is  too  late;  Chappell  v.  United  States, 
160  U.  S.  507,  40  L.  Ed.  513,  16  Sup.  Ct.  399,  refusing  to  consider 
question  of  jurisdiction  where  definite  question  not  specified;  Graver 
V.  Faurot,  162  U.  S.  437,  40  L.  Ed.  1031,  16  Sup.  Ct.  800,  and  United 
States  V.  Rider,  163  U.  S.  140,  41  L.  Ed.  104,  16  Sup.  Ct.  986,  review 
by  certificate  governed  by  same  rule  as  for  certificate  of  division  under 
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Rev.  Stilts.,  §§  651,  697;  King  v.  McLean  Asyloin,  of  Massachusetts 
General  Hospital,  64  Fed.  327,  12  C.  C.  A.  139,  upholding  Circuit  Court 
of  Appeals  jurisdiction  to  pass  on  jurisdiction  of  Circuit  Court  in 
habeas  corpus;  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A.  301, 
suit  involving  validity  of  State  statute  under  Federal  Constitution 
must  be  taken  direct  to  Supreme  Court;  Colvin  v.  Jacksonville,  158 
U.  S.  458,  39  L.  Ed.  1053,  15  Sup.  Ct.  866,  and  Baltimore  etc.  R.  R. 
Co.  V.  Meyers,  62  Fed.  372, 10  C.  C.  A.  485,  arguendo. 

Jurisdiction  of  Federal  Circuit  Court  of  Appeals  to  review  ques- 
tion of  jurisdiction  of  Circuit  Court.    Note,  9  Ann.  Gas.  387. 

151  XT.  S.  829-333,  38  L.  Ed.  181,  14  Sup.  Ct.  854,  MOBAK  T.  HAQEBliAN. 

There  being  no  formal  certificate  of  the  question  of  Jurisdiction  from 
the  Circuit  Court,  appeal  dismissed. 

Approved  in  Van  Wagenen  v.  Sewall,  160  U.  S.  372,  40  L.  Ed.  461, 
16  Sup.  Ct.  371,  following  rule;  Chappell  v.  United  States,  160  U.  S. 
507,  40  L.  Ed.  513,  16  Sup.  Ct.  399,  as  to  what  is  insufficient  certificate; 
Moran  v.  Hagerman,  64  Fed.  502,  12  C.  C.  A.  239,  Moran  v.  Hagerman, 
69  Fed.  428,  and  Hagerman  v.  Moran,  75  Fed.  98,  21  C.  C.  A.  242,  in 
statement  of  facts. 

161  XT.  S.  333-860,  38  L.  Ed.  183,  14  Sup.  Ct.  356,  MEDDAXJOH  ▼.  WILSON. 
Trust  estate  must  bear  expenses  of  its  administration. 

Approved  in  In  re  Halsey  Electric  etc.  Co.,  175  Fed.  831,  holding 
costs  of  distributing  assets  of  bankrupt  are  entitled  to  priority ;  Schoen- 
herr  v.  Van  Meter,  215  N.  Y.  552,  109  N.  E.  626,  holding  attorney  en- 
titled to  lien  on  property  recovered  for  corporation;  Read  v.  Memphis 
Gaslight  Co.,  107  Tenn.  439,  64  S.  W.  771,  holding  under  deed  of  trust 
conferring  power  for  protection  of  bondholders,  trustee  is  authorized 
to  employ  counsel  in  defending  suit  assailing  trust  deed;  Central  Trust 
Co.  V.  Condon,  67  Fed.  Ill,  14  C.  C.  A.  314,  creditors  filing  bill  to  clear 
liens  on  property  prior  to  mortgage  entitled  to  counsel  fees  out  of 
funds  from  sale  on  foreclosure;  Grant  v.  Lookout  Mountain  Co.,  93 
Tenn.  700,  27  L.  B.  A.  101,  28  S.  W.  93,  allowing  reimbursement  for 
corporate  funds  for  attorney's  fees  to  stockholder  setting  aside  fraud- 
ulent conveyance  by  officers. 

Distinguished  in  Gregory  v.  Pike,  67  Fed.  843,  15  C.  C.  A.  33,  upon 
question  of  attorney's  lien  for  services  rendered  to  pledgee;  Fidelity 
Ins.  etc.  Co.  v.  Roanoke  Iron  Co.,  91  Fed.  21,  refusing  attorney's  fees 
out  of  balance  due  from  brokers  on  iron  commission  where  receiver 
sued  to  determine  their  interest. 

Claim  for  compensation  of  assignee  and  his  attorney  allowed  against 
purchaser   of  residuary  property,  under   facts. 

Approved  in  Cuyler  v.  Atlantic  etc.  R.  Co.,  132  Fed.  572,  denying 
attorney's  fees  to  complainant,  who  as  joint  owner  of  property  has 
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maintained  suit  for  its  presentation,  bnt  no  direct  benefit  resulted  to 
property;  New  England  R.  R.  Co.  v.  Carnegie  Steel  Co.,  75  Fed.  69, 
21  C.  C.  A.  219,  refusing  interest  to  claimant  for  supplies  furnished, 
where  no  funds  in  hands  of  receiver  applicable  to  claim. 

Distinguished  in  Linen  Thread  Co.  v.  A.  Booth  ft  Co.,  192  Fed.  517, 
113  C.  C.  A.  71,  refusing  to  allow  counsel  fees  for  services  in  reorganis- 
ing corporation,  as  charge  against  funds  in  hands  of  receiver. 

151  XT.  8.  360-361,  38  L.  Ed.  192,  14  Sup.  Ct.  856,  WEBNEB  ▼.  CHABLES- 
TON. 

Judgment  of  State  court,  overruling  demurrer  and  remanding  for  trial, 
is  not  final. 

Approved  in  MacLeod  v.  Graven,  79  Fed.  84,  24  C.  C.  A.  449,  and 
Union  Mut.  Life  Ins.  Co.  v.  Kirchoff,  160  U.  S.  378,  40  L.  Ed.  463, 
16  Sup.  Ct.  320,  where  cause  remanded  for  further  proceedings  decree 
not  final;  Meyer  v.  Cox,  169  U.  S.  735,  42  L.  Ed.  1217,  18  Sup.  Ct.  944, 
want  of  jurisdiction ;  Clark  v.  Kansas  City,  172  U.  S.  337,  48  L.  Ed.  469, 
19  Sup.  Ct.  208,  dismissing,  for  want  of  jurisdiction,  suit  when  plead- 
ings may  be  amended  after  overruling  demurrer. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  516. 

151  XT.  S.  362-866.  38  L.  Ed.  192,  14  Sup.  Ct.  846,  UNITED  STATES  ▼. 
ALOEB. 

Ofllcer  resigning  one  ofllce  on  day  prior  to  Ugher  appointment  is  only 
entitled  to  longevity  pay  of  lowest. 

Approved  in  United  States  v.  Stahl,  151  U.  S.  367,  38  L.  Ed.  195,  14 
Sup.  Ct.  348,  deducting  from  longevity  pay  sum  previoualv  pnid  by 
mistake;  United  States  v.  Alger,  152  U.  S.  396,  397,  88  L.  Ed.  488,  14 
Sup.  Ct.  6.35,  applying  principle;  United  States  v.  Thornton,  160  U.  S. 
658,  40  L.  Ed.  672,  16  Sup.  Ct.  416,  denying  travel  pay  to  person  dis- 
charged in  California,  re-enlisting  in  four  days  and  discharged  at  place 
of  enlistment. 

Distinguished  in  District  of  Columbia  v.  Martin,  34  App.  D.  C.  268, 
holding  school  teacher  appointed  to  new  class  is  entitled  to  maximum 
pay  of  that  class. 

151  T7.  S.  366-368,  38  L.  Ed.  194,  14  Sup.  Ot.  347,  UNITED  STATES  T. 
STAHL. 

Gourt  of  Claims  should  deduct,  from  amount  found  due  ofllcer,  ezcessiTe 
longevity  pay  mistakqnly  paid  hUn. 

Approved  in  Wisconsin  Cent.  R.  R.  Co.  v.  United  States,  164  U.  S. 
207,  209,  211,  41  L.  Ed.  405,  406,  17  Sup.  Ct.  50,  51,  52,  compelling  rail- 
road to  refund  moneys  paid  by  mistake  for  carriage  of  mails. 
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161  XT.  8.  36a-389,  38  L.  Ed.  195,  U  Sup.  Ot.  368,  ICEBCHANTS'  COTTON 
PRESS  ETC.  00.  ▼.  INS0RANOE  OO.  OF  NORTH  AMEBICA. 

Hisiirer  paying  ihipper  and  sabrogated  to  his  xlglita,  seeking  to  reach 
inmirance  held  in  tnurt  for  the  railroad,  latter  la  necessary  party. 

Approved  in  Loving  v.  Arnold,  84  Fed.  218,  assignor,  under  Kentucky 
statute,  necessary  party  to  suit  by  assignor  to  set  aside  preferential 
transfer. 

Voluntary  Joinder  of  parties  has  same  Jnzlsdictional  effect  as  thoocfh 
they  had  been  compelled  to  unite. 

Approved  in  Venner  v.  Great  Northern  Ry.  Co.,  209  U.  S.  32,  62  L.  Ed. 
669,  28  Sup.  Ct.  328,  holding  corporate  defendant  and  complaining 
stockholder  will  not  be  aligned  on  same  side  in  determining  jurisdiction; 
Gage  V.  Riverside  Trust  Co.,  156  Fed.  1007,  holding  court  will  arrange 
parties  according  to  facts  and  not  according  to  way  they  stand  in  plead- 
ings ;  Lake  St.  El.  Ry.  Co.  v.  Ziegler,  99  Fed.  122,  124,  39  C.  C.  A.  431, 
holding  in  action  in  State  court  by  corporation  against  holders  of  its 
stock  atid  bonds,  residents  of  other  States,  for  an  accounting,  trustees 
in  deed  securing  bonds  were  not  necessary  parties  and  their  joinder  did 
not  deprive  Federal  court  of  jurisdiction;  Hooe  v.  Jamieson,  166  U.  S. 
398,  41  L.  Bd.  1050,  17  Sup.  Ct.  597,  citizen  of  District  of  Columbia, 
though  joined  with  competent  person,  cannot  sue  in  Circuit  Court  on 
ground  of  diversity  of  citizenship;  Kane  v.  Indianapolis,  82  Fed.  772, 
where  plaintiff  may  sue  jointly  or  severally,  defendant  sued  jointly 
cannot  remove  if  other  defendant  cannot;  California  v.  Southern  Pac. 
Co.,  157  U.  S.  260,  89  L.  Ed.  694,  15  Sup.  Ct.  603,  arguendo. 

Right  to  removal  is  determined  by  pleadings  at  time  petition  filed. 
Approved  in  Green  v.  Heaston,  154  Ind.  128,  56  N.  E.  88,  holding 
petition  for  removal  of  cause  alleging  residence  at  time  of  filing  com- 
plaint instead  of  diverse  citizenship  at  time  of  commencement  of  action 
is  insufficient  where  citizenship  is  not  shown  by  pleadings;  Hough  v. 
Southern  Ry.  Co.,  144  N.  C.  700,  57  S.  E.  472,  holding  making  railroad 
and  train-dispatcher  defendants  in  injury  case  was  not  fraudulent 
joinder. 

Removal  of  separable  controversy  is  only  possible  if  whole  subject 
matter  capable  of  final  determination  and  relief  without  others. 

Approved  in  American  Surety  Co.  v.  Conway,  222  Fed.  143,  holding 
administrator's  residence  is  in  that  of  State  appointing  him;  Regis  v. 
United  Drug  Co.,  180  Fed.  208,  holding  suit  against  corporation  and  its 
manager  for  infringement  of  trademark  not  separable  controversy; 
Stephens  v.  Smartt,  172  Fed.  471,  holding  suit  against  church  corpora- 
tion was  in  fact  suit  against  officers,  all  of  whom  were  residents  of 
same  State  as  plaintiff  and  hence  cause  was  not  removable;  Yarnell  v. 
Felton,  102  Fed.  370,  104  Fed.  162,  holding,  under  aet  of  Congress  of 
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1887-88,  providing  for  removal  of  canses  from  State  to  Federal  courts 
on  account  of  diversity  of  citizenship,  application  by  one  of  two  defend- 
ants of  different  citizenship  from  plaintiff  will  not  entitle  party  to 
removal ;  Hanrick  v.  Hanrick,  153  U.  S.  196,  88  L.  Ed.  687.  14  Sup.  Ct. 
837,  under  act  of  1887,  one  of  several  defendants,  being  citizen  of  same 
State  as  a  plaintiff,  cannot  remove  for  prejudice;  Olds  Wagon  Works 
V.  Benedict,  67  Fed.  5,  14  C.  C.  A.  285,  intervener,  assisting  in  defense, 
eonfers  no  jurisdiction  on  Federal  court  that  defendant  could  not 
confer. 

Removal    of    cause    because    of   separable    controversy.    Note,    5 
L.  R.  A.  (K.  S.)  56,  64,  88. 

Bemoval  by  alien  cannot  be  bad  if  aliens  on  both  sides,  or  if  sued 
with  a  citizen. 

Approved  in  Tracy  v.  Morel,  88  Fed.  803,  following  rule;  Parkinson 
V.  Barr,  105  Fed.  84,  holding  where  there  is  no  separable  controversy, 
it  is  not  removable  under  Judiciary  Act  of  1887-88,  on  ground  of 
diversity  of  citizenship,  unless  all  defendants  are  nonresidents  of  State 
where  action  is  brought;  Roberts  v.  Pacific  etc.  Nav.  Co.,  104  Fed.  577, 
holding  in  suit  against  two  defendants  where  one  is  resident  of  differ- 
ent State  and  other  is  an  alien,  Federal  court  has  jurisdiction. 

Bill  of  lading,  void  under  Commerce  Act,  may  be  basis  of  suit  for  neg- 
ligence or  by  insurer. 

Approved  in  In  re  Johnson,  224  Fed.  186,  holding  party  loaning 
money  to  purchase  fixtures  of  saloon  might  recover  same,  although 
money  was  loaned  in  same  transaction  to  purchase  license;  Judge  v. 
Northern  Pac.  Ry.  Co.,  189  Fed.  1015,  holding  railroad  liable  for  loss 
of  livestock ;  In  re  T.  H.  Bunch  Co.,  180  Fed.  527,  529,  holding  railroad, 
although  subject  to  fine  for  delivering  goods  without  bill  of  lading, 
might  still  recover  amount  of  freight  charges;  Southern  Express  Co. 
V.  Pope,  5  Ga.  App.  695,  63  S.  E.  811,  holding  where  shipper  deceives 
carrier  as  to  value  of  goods,  he  cannot  recover  for  their  loss;  Georsria 
R.  R.  Co.  V.  Creety,  5  Ga.  App.  426,  63  S.  E.  529,  holding  where  carrier 
charges  lower  rate  through  mistake,  difference  may  be  recovered ;  Kjrby 
V.  Chicago  etc.  R.  Co.,  242  111.  433,  90  N.  E.  256,  holding  shipping  horses 
on  special  through  stock  train  was  not  in  violation  of  Interstate  Com- 
merce Act;  Yale  Jewelry  Co.  v.  Joyner,  159  N.  C.  647,  75  S.  E.  994, 
holding  fact  that  article  sold  was  "lottery  device"  will  not  bar  re- 
covery of  purchase  price;  dissenting  opinion  in  Boston  etc.  R.  R.  Co. 
V.  Hooker,  233  U.  S.  152,  Ann.  Oas.  1915D,  598,  L.  R.  A.  1915B,  450, 
68  L.  Ed.  891,  34  Sup.  Ct.  526,  majority  holding  passenger  cannot  re- 
cover greater  value  of  baggage  than  that  declared  by  him;  dissenting 
opim'on  in  Pfeifer  ft  Co.  v.  Israel,  161  N.  C.  428,  77  S.  E.  429,  majority 
refusing  to  allow  recovery  on  notes  given  for  unlawful  sale  of  whisky ; 
Adams  Express  Co.  v.  Mellichamp,  138  Ga.  455,  Ann.  Oas.  1918D,  976, 
75  S.  E.  601,  arguendo. 
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DiBapproved  in  Chicago  etc.  R.  R.  Co.  v.  Kirby,  225  U.  S.  166,  Ann. 
Cas.  1914A,  501,  56  L.  Ed.  1088,  32  Sup.  Ct.  648,  holding  shipper  cannot 
recover  damages  for  breach  of  contract  for  special  services  where  spe- 
cial rate  was  not  paid. 

Validity  of  contracts  in  business,  transaction  of  which  is  misde- 
meanor.   Note,  12  L.  B.  A.  (N.  S.)  592,  610. 

Effect  of  statutory  provisions  against  rebates  on  contracts  for  less 
than  established  rates.    Note,  14  L.  B.  A.  (N.  S.)  403. 

151  XT.  S.  389-396,  38  L.  Ed.  206,  14  Sap.  Ot.  360,  OALIFOBNIA  POWDEB 
WOBXS  ▼.  DAVIS. 

Federal  qnestion  mnit  have  been  actnally  decided  liy  State  court,  or 
Buch  that  Judgment  necessarily  InvolTed  it. 

Approved  in  Fowler  v.  Lamson,  164  TJ.  S.  255,  41  L.  Ed.  426,  17 
Sup.  Ct.  113,  following  rule;  King  v.  McLean  Asylum  of  Massachusetts 
General  Hospital,  64  Fed.  329,  26  L.  B.  A.  784,  12  C.  C.  A.  145,  suffi- 
ciency of  petition  for  habeas  corpus  to  give  Federal  jurisdiction. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
34,  42,  54,  56. 

Citate  decision  being  on  non-Federal  ground,  sufficiently  broad,  writ 
of  error  will  be  dismissed. 

Approved  in  Gates  v.  Parmly,  191  U.  S.  557,  558,  48  L.  Ed.  301,  24 
Sup.  Ct.  843,  and  Northern  Cent.  Ry.  Co.  v.  Hering,  186  U.  S.  481, 
46  L.  Ed.  1259,  22  Sup.  Ct.  944,  both  following  rule ;  Bonner  v.  Cterman, 
213  U.  S.  92,  53  L.  Ed.  711,  29  Sup.  Ct.  483,  holding  fact  that  decision 
erroneous  does  not  raise  Federal  question;  Hooker  v.  Los  Angeles,  18S 
U.  S.  317,  47  L.  Ed.  490,  23  Sup.  Ct.  396,  holding  decision  by  State 
court  that  adverse  claim  that  under  Mexican  and  Spanish  grants  own- 
ers were  entitled  to  ripaian  rights  involves  no  Federal  question;  De 
Lamars  Nevada  Gold  Min.  Co.  v.  Nesbit,  177  U.  S.  527,  44  L.  Ed.  874, 
20  Sup.  Ct.  717,  holding  fact  that  defendant,  in  suit  to  quiet  title  to 
mining  claim,  claims  title  under  location  under  mining  laws  of  United 
States,  does  not  raise  Federal  question  which  will  sustain  writ  of  error 
from  United  States  Supreme  Court;  Chappell  Chemical  Co.  v.  Sulphur 
Mines  Co.,  172  U..S.  471,  43  L.  Ed.  519,  19  Sup.  Ct.  267,  following  rule; 
Dower  v.  Richards,  151  U.  S.  666,  672,  38  L.  Ed.  308,  310,  14  Sup.  Ct. 
455,  457,  refusing  to  review  judgment  of  State  court  upon  question  of 
fact;  Missouri  Pac.  Ry.  Co.  v.  Fitzgerald,  160  U.  S.  576,  40  L.  Ed.  540, 
16  Sup.  Ct.  393,  following  rule  in  suit  for  damages  by  stockholder 
against  corporation. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  re- 
view State  court's  decision.    Note,  63  L.  B.  A.  333. 
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What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  473,  475. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  532,  533,  548. 

State  decision  that  Mexican  land  patent,  oUalned  by  fraud,  does  not 
involve  Federal  question. 

Approved  in  Los  Angeles  Farming  etc.  Co.  v.  City  of  Los  Angeles, 
217  U.  S.  230,  231,  54  L.  Ed.  746,  30  Sup.  Ct.  452,  holding  litigation 
of  riparian  rights  under  treaty  of  Guadalupe  Hidaleo  does  not  raise 
Federal  question ;  Devine  v.  Los  Angeles,  202  U.  S.  337,  50  L.  Ed.  1055, 
26  Sup.  Ct.  652,  extent  of  rights  in  percolating  waters  and  of  riparian 
rights  under  confirmed  Mexican  grant  involves  no  Federal  question; 
Chrystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  177  U.  S.  169,  44  L.  Ed. 
720,  20  Sup.  Ct.  673,  holding  suit  to  establish  water  rights  connected 
with  lands  included  in  Mexican  grant  claimed  within  protection  of 
treaty  with  Mexico  involves  no  Federal  question;  Swanson  v.  Kettler, 
17  Idaho,  340,  105  Pac.  1065,  holding  decision  regarding  rights  of  par- 
ties to  mining  claim  did  not  raise  Federal  question;  Central  Springs 
Land  etc.  Co.  v.  Los  Angeles,  76  Fed.  152,  and  Crystal  Springs  Land 
etc.  Co.  V.  Los  Angeles,  82  Fed.  117,  118, 121,  where  both  parties  claim 
under  Mexican  grant,  confirmed  by  United  States  pursuant  to  treaty, 
there  is  no  Federal  question. 

Evidence  of  other  crimes  in  criminal  cases.    Note,  62  L.  B.  A.  345. 

Miscellaneous.  Cited  in  Chicago  etc.  R.  R.  Co.  v.  Ebersole,  226  U.  S. 
601,  57  L.  Ed.  376,  33  Sup.  Ct.  114,  Oregon  Short  Line  R.  R.  Co.  v. 
McManus,  207  U.  S.  583,  52  L.  Ed.  351,  28  Sup.  Ct.  260,  Lawson  v. 
Washington,  205  U.  S.  536,  51  L.  Ed.  919,  27  Sup.  Ct.  789,  and  De 
ViUereal  v.  Texas,  205  U.  S.  536,  51  L.  Ed.  920,  27  Sup.  Ct.  790,  all 
without  opinion. 

151  T7.  8.  396-420,  38  L.  Ed.  208,  14  Sap.  Ct.  410,  POINTBB  y.  X7KITED 
STATES. 

By  Bevised  Statutes,  section  1024,  court  may  order  different  counts 
tried  together  or  compel  prosecution  to  elect  between  them. 

Approved  in  Powers  v.  United  States,  223  U.  S.  312,  56  L.  Ed.  452, 
32  Sup.  Ct.  281,  holding  one  good  count  in  indictment  containing  sev- 
eral counts  will  support  general  conviction;  Ryan  v.  United  States,  216 
Fed.  38,  132  C.  C.  A.  257,  upholding  indictment  alleging  carrying  of 
explosives  on  passenger  train;  Rooney  v.  United  States,  203  Fed.  931, 
122  C.  C.  A.  230,  holding  denial  of  motion  to  compel  government  to 
elect  between  counts  is  not  reviewable  error;  United  States  v.  Patter- 
son, 201  Fed.  726,  holding  several  counts  may  be  joined  in  one  indict- 
XVI— 50 
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ment;  Brimie  v.  United  States,  200  Fed.  729,  119  C.  C.  A.  170,  holding 
where  indictment  against  two  individuals  charged  joint  violation  of 
statute,  conviction  could  be  had  only  where  joint  liability  was  proved; 
Carlisle  v.  United  States,  194  Fed.  829,  114  C.  C.  A.  531,  holding  denial 
of  motion  to  quash  indictment  is  not  reviewable  error;  Etheredge  v. 
United  States,  186  Fed.  437,  108  C.  C.  A.  356,  holding  court  may  direct 
State  attorney  to  nolle  prosequi  all  counts  in  indictment  in  excess  of 
three ;  Krause  v.  United  States,  147  Fed.  444,  78  C.  C.  A.  642,  upholding 
consolidation  of  indictments  for  inclosing  government  land;  United 
States  V.  Cardish,  145  Fed.  244,  refusing  to  quash  indictment  for  arson 
containing  separate  counts  burning  different  buildings ;  Brown  v.  United 
States,  143  Fed.  67,  74  C.  C.  A.  214,  upholding  joint  trial  of  separate 
indictments  charging  more  than  three  offenses  covering  period  of  more 
than  six  months ;  Chadwick  v.  United  States,  141  Fed.  237,  72  C.  C.  A 
343,  upholding:  joinder  of  counts  charging  separate  conspiracies  with  na- 
tional bank  officials  by  certifying  checks;  McGregor  v.  United  States, 
134  Fed.  194,  69  C.  C.  A.  477,  upholding  refusal  to  compel  election  of 
counts,  of  indictment  for  conspiracy  to  defraud  government;  Olson 
V.  United  States,  133  Fed.  852,  67  C.  C.  A.  21,  upholding  consolidation 
for  trial  of  indictments  against  same  person  for  conspiracy  to  defraud 
p^ovemment  of  public  lands;  Dolan  v.  United  States,  133  Fed.  446, 
69  C.  C.  A.  274,  upholding  consolidation  of  indictments  for  aiding  dif- 
ferent persons  in  using  false  certificate  of  citizenship  as  evidence  of 
right  to  vote ;  United  States  v.  Eastman,  132  Fed.  554,  upholding  indict- 
ment charging  defendant  in  different  counts  with  offenses  against  two 
national  banks  of  each  of  which  he  was  officer;  People  v.  Piner,  11 
Cal.  App.  548,  105  Pae.  782,  holding  count  charging  burglary  and  count 
charging  grand  larceny  might  be  joined  in  same  indictment;  Lee  v. 
United  States,  37  App.  D.  C.  445,  holding  court  need  not  require  elec- 
tion until  it  is  shown  rights  of  accused  are  prejudiced;  Hyde  v.  United 
States,  27  App.  D.  C.  372,  373,  upholding  indictment  containing  forty- 
two  different  charges  of  conspiracy;  Benson  v.  United  States,  27  App. 
D.  C.  344,  holding  indictment  may  charge  eight  counts  of  bribery; 
Lorenz  v.  United  States,  24  App.  D.  C.  368,  holding  right  rests  in 
sound  discretion  of  court;  Davis  v.  United  States,  18  App.  D.  C.  487, 
holding  count  for  theft  may  be  joined  with  count  for  embezzlement; 
Gaines  v.  United  States,  1  Ind.  Ter.  302,  37  S.  W.  100,  holding  accused 
may  waive  right  of  being  arraigned;  Miller  v.  State,  78  Neb.  649, 
111  N.  W.  638,  holding  misdemeanor  and  felony  cases  cannot  be  joined 
in  same  indictment;  State  v.  Barr,  78  Vt.  101,  62  Atl.  44,  error  to 
refuse  to  compel  election  in  prosecution  or  information  containing  sev- 
eral counts  charging  illegal  sale  of  liquor;  State  v.  Darling,  77  Vt.  70, 
58  Atl.  975,  upholding  refusal,  in  prosecution  under  information  charg- 
ing two  offenses  of  same  nature,  to  require  prosecution  to  elect;  In- 
graham  v.  United  States,  155  U.  S.  437,  39  L.  Ed.  214,  15  Sup.  Ct.  149, 
and  Pierce  v.  United  States,  160  U.  S.  356,  40  L.  Ed.  455,  16  Sup.  Gt 
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321,  following  rule;  McElroy  v.  United  States,  164  U.  S.  77,  80,  41 
L-  Ed.  356,  S57,  17  Sup.  Ct.  31,  33,  indictments  against  different  persons, 
charging  separate  and  distinct  offenses,  cannot  be  joined;  Williams 
V.  United  States,  168  U.  S.  390,  42  L.  Ed.  512,  18  Sup.  Ct.  95,  upholding 
indictment  containing  two  county  of  extortion ;  United  States  v.  Howell, 
65  Fed.  403,  405,  indictment  may  charge  offense  in  several  counts,  each 
alleging  possession  of  different  coin;  United  States  v.  Jones,  69  Fed. 
980,  indictment  may  contain  count  under  Rev.  Stats.,  §  5456,  and  other 
under  section  5460 ;  United  States  v.  Scott,  74  Fed.  216,  single  act  may 
be  charged  in  sii^le  count  as  single  offense,  though  it  involves  several 
oiienses  with  respect  to  different  persons;  Korth  v.  State,  46  Neb.  640, 
65  N.  W.  795,  compulsion  of  election  by  State,  where  information  con- 
tains several  counts,  is  discretionary  with  court;  Jackson  v.  State,  91 
Wis.  263,  64  N.  W.  841,  State  cannot  be  compelled  to  elect  between 
counts  properly  joined  in  information;  Howard  v.  United  States,  75 
Fed.  992,  84  L.  B.  A.  515,  21  C.  C.  A.  586,  arguendo. 

Distinguished  in  United  States  v.  Davis,  103  Fed.  471,  holding  one 
charged  with  conspiracy  under  United  States  Rev.  Stats.,  §  5508,  and 
with  murder  in  connection  therewith,  may  be  acquitted  of  murder  and 
convicted  of  conspiracy. 

State  laws  control  as  respects  quallflcatlons  and  exemptions  of  Jurors 
In  Federal  courts;  alitor  as  to  impaneling. 

Approved  in  St.  Clair  v.  United  States,  154  U.  S.  147,  38  L.  Ed.  941, 
14  Sup.  Ct.  1007,  following  rule;  Morris  v.  United  States,  161  Fed. 
674,  676,  88  C.  C.  A.  532,  holding  to  sustain  challenge  of  juror,  he  must 
have  served  in  same  court  within  year;  Browne  v.  United  States,  145 
Fed.  7,  76  C.  C.  A.  31,  order  of  peremptory  challenges  not  controlled 
by  State  law;  United  States  v.  Davis,  103  Fed.  465,  holding  Federal 
courts  are  not  bound  to  follow  practice  of  State  courts  in  respect  to 
challenges  in  criminal  cases. 

Peremptory  challenge  is  one  of  accused's  most  important  rights. 

Approved  in  St.  Clair  v.  United  States,  154  U.  S.  148,  38  L.  Ed.  942, 
14  Sup.  Ct.  1008,  upholding  rule  of  court  with  reference  to  impanel- 
ment. 

Nature  of  right  of  peremptory  challenge  and  order  of  its  exercise  stated. 

Approved  in  Emanuel  v.  United  States,  196  Fed.  321,  116  C.  C.  A. 
137,  holding  where  indictments  against  several  defendants  consolidated 
for  trial,  defendants  entitled  to  three  peremptory  challenges  jointly; 
Nicholson  v.  People,  31  Colo.  57,  71  Pac.  379,  where,  on  box  being  Riled, 
defendant  refused  to  challens:e,  and  State  challenged  one  juror,  and 
on  panel  being  again  filled  refusal  to  permit  challenge  to  other  than  last 
juror  not  error. 
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Facts  constitnting  murder  being  clearly  found,  absence  of  apparent 
motive  immaterial. 

Approved  in  People  v.  Durrani,  116  Cal.  208,  48  Pac.  82,  and  Cupps 
V.  State,  120  Wis.  517,  102  Am.  St.  Eep.  996,  97  N.  W.  215,  both  follow- 
ing: rule;  Dimmick  v.  United  States,  135  Fed.  266,  70  C.  C.  A.  141, 
upholding  admission  of  evidence  that  defendant  was  in  debt  at  time 
of  larceny;  Lanckton  v.  United  States,  18  App.  D.  C.  363,  368,  holding 
absence  of  proof  of  motive  may  be  resolved  in  favor  of  accused;  State 
V.  Lucey,  24  Mont.  300,  61  Pac.  996,  holding  where  State's  theory  was 
that  homicide  was  committed  for  purpose  of  robbingr  deceased  of  money, 
which  defendant  knew  to  be  in  bank,  amount  of  deposit  was  admissible 
to  show  motive;  Weisenbach  v.  State,  138  Wis.  168,  119  N.  W.  849, 
holding  jury  may  infer  intent  from  deliberate  act.     • 

Presumption  of  malice  from  kiHing.    Note,  4  L.  B.  A.  (N.  S.)  935. 

Allusion  to  details  of  another  case  in  charge  to  Jnry  is  not  necessarily 
error. 

Approved  in  Porter  v.  State,  173  Ind.  702,  705,  91  N.  E.  343,  344, 
holding  in  prosecution  for  murder  of  wife,  State  may  show  husband's 
illicit  relations  with  other  women. 

■ 

If  trial  journal  and  exceptions  show  verdict  of  guilty  rendered,  absence 
of  other  statement  in  record  is  immaterial. 

Approved  in  White  v.  United  States,  164  U.  S.  102,  41  L.  Ed.  865, 
17  Sup.  Ct.  38,  applying  principle  in  judgment  for  presenting  fraudu- 
lent  claim. 

It  is  not  material  that  sentence  does  not  name  crime  if  record  shows 
it  otherwise. 

Approved  in  Demolli  v.  United  States,  144  Fed.  367,  7  Ann.  Oas.  121, 
6  L.  R.  A.  (N.  S.)  424,  75  C.  C.  A.  365,  and  St.  Clair  v.  United  States, 
154  U.  S.  154,  38  L.  Ed.  948,  14  Sup.  Ct.  1010,  both  following  rule; 
Crain  v.  United  States,  162  U.  S.  637,  40  L.  Ed.  1100,  16  Sup.  Ct.  956, 
setting  aside  conviction  where  record  does  not  show  arraignment  or 
plea;  Ex  parte  Thurston,  233  Fed.  848,  applying  principle;  United 
States  V.  Howard,  132  Fed.  334,  determining  sufficiency  of  indictments 
for  subornation  of  perjury;  Long  v.  United  States,  42  Fla.  516,  28 
South.  777,  holding,  under  section  2893,  Fla.  Rev.  Stats.,  it  is  not  error 
to  refuse  to  quash  indictment  upon  ground  that  it  charges  several 
distinct  felonies  in  several  counts;  People  v.  Murphy,  188  111.  148,  58 
N.  E.  985,  holding  verdict  in  murder  case  which  read,  **We  the  jury 
find  the  defendant  guilty  in  manner  charged  in  the  indictment,"  is 
sufficient;  Territory  v.  Herrara,  11  N.  M.  141,  66  Pac.  524,  reversing 
sentence  where  record  does  not  show  murderer  asked  whether  he  had 
anything  to  say  why  sentence  should  not  be  pronounced;  State  v. 
Abbott,  87  S.  C.  468,  Ann.  Cas.  1912B,  1189,  88  L.  B.  A.  (K.  S.)  112, 
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70  S.  E.  7,  holding  where  sentence  was  for  fine  and  imprisonment,  court 
cannot  suspend  sentence  of  imprisonment. 

Right  of  accused  to  full  panel.    Note,  L.  B.  A.  1916A,  828. 

Miscellaneous.  Cited  in  United  States  v.  Dietrich,  126  Fed.  670,  hold- 
ing two  persons  cannot  be  severally  charged  in  same  indictment  under 
n.  S.  Comp.  Stats.  1901,  p.  1212,  one  with  agreeing  to  receive  and  the 
other  to  give  bribe. 

151  XT.  8.  420-436,  38  L.  Ed.  218, -li  Sup.  Ct.  390,  QABNEB  ▼.  SECOND 
NAT.  BANK. 

Wife  may  be  preferred  to  another  creditor  equally  meritorious. 

Approved  in  Davis  v.  Schwartz,  155  U.  S.  638,  89  L.  Ed.  298,  15  Sup. 
Ct.  240,  upholding  preference  to  relative  in  absence  of  :^aud;  English 
V.  Brown,  219  Fed.  258,  holding  transfer  of  property  by  husband  to 
wife  will  be  enforced  in  equity;  In  re  Neiman,  109  Fed.  116,  holding 
where  wife  places  marriage  portion  received  from  her  father  in  the 
hands  of  her  husband  shortly  before  his  insolvency,  he  holds  the  same 
in  trust  for  his  wife ;  Blair  State  Bank  v.  Bunn,  61  Neb.  469,  85  N.  W. 
529,  holding  where  debtor  sold  land  to  one  of  his  creditors  for  value, 
subsequent  sale  to  debtor's  wife  is  valid. 

Property  purchased  with  wife's  money  may   validly  be  deeded  to  her 
before  lien  attaches. 

Approved  in  Bynum  v.  Johnston,  222  Fed.  662,  138  C.  C.  A.  183, 
holding  furniture  ordered  by  wife  and  paid  for  by  husband  may  be 
seized  for  his  debts;  Carey  v.  Wimpee,  217  Fed.  157,  holding  where 
wife  purchased  farm  with  her  own  money,  she  is  entitled  to  prevail 
over  creditors  of  husband ;  Briggs  v.  Sanf ord,  219  Mass.  575,  107  N.  E. 
438,  holding  where  husband  conveys  trust  property  to  wife,  same  will 
not  be  considered  fraudulent;  Seay  v.  Hesse,  123  Mo.  464,  27  S.  W.  635, 
property  purchased  by  husband  with  wife's  money  and  put  in  her  name 
not  subject  to  his  debts. 

Distinguished  in  Owens  v.  Daniel,  230  Fed.  104,  holding  when  husband 
held  himself  out  to  be  owner  of  wife's  land,  he  could  not  convey  it  to 
her  when  insolvent. 

Wife  is  not  estopped  from  claiminir  her  lands  in  husband's  name  with- 
out her  knowledge. 

Approved  in  In  re  Remmerde,  206  Fed.  830,  upholding  right  of  wife 
as  against  other  creditors  of  bankrupt;  In  re  Garner,  110  Fed.  125, 
holding  where  wife  furnished  one-half  the  money  with  which  husband 
purchased  farm,  and  bond  for  deed  was  assigned  to  husband,  upon 
insolvency  of  husband  wife  is  not  estopped  from  establishing  her  claim 
to  half;  Woodard  v.  Woodard,  216  Mass.  4,  102  N.  E.  922,  holding 
wife  can  sue  in  equity  for  her  share  of  proceeds  from  sale  of  joint 
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property ;  Lane  y.  Myers,  70  Or.  379,  Ann.  Gas.  1915D,  649,  141  Pae. 
1023,  holding  husband  purchasing  property  with  wife's  money  will  be 
deemed  trustee  for  her;  Voorhees  v.  Blanton,  83  Fed.  238,  and  Voor- 
heis  V.  Blanton,  89  Fed.  889,  32  C.  C.  A.  384,  husband  purchasing  land 
with  wife's  money  is  trustee,  and  this  is  sufficient  consideration  to  sup- 
port conveyance  of  other  property  to  her;  Stramann  v.  Scheeren,  7 
Colo.  App.  15,  42  Pac.  196,  following  rule;  Skaggs  v.  Mann,  46  W.  Vs. 
223,  33  S.  E.  116,  party  acquiring  legal  title  to  property  to  which  other 
has  better  right  is  trustee  in  equity. 

Distinguished  in  H.  C.  &  W.  B.  Reynolds  Co.  v.  Reynolds,  190  Ala. 
482,  67  South.  298,  holding  where  corporation  allowed  treasurer  to  pur- 
chase property  in  his  own  name,  it  cannot  set  up  trust  as  against  those 
dealing  with  treasurer  as  owner;  Holter  v.  Wassweiler,  19  Mont.  175, 
47  Pac.  808,  subsequent  conveyance  to  wife  of  lands  verbally  given  to 
wifcf  subject  to  debts  incurred  for  improvements. 

Estoppel  of  wife  who  permits  husband  to  retain  record  title  to 
her  realty  to  deny  such  title  as  against  one  extending  credit  to 
husband.    Note,  Ann.  Oas.  19140,  1068. 

Resulting  trust  as  arising  from  purchase  by  husband  in  his  own 
name  with  wife's  money.    Note,  Ann.  Oas.  1915D,  626,  684. 

Resulting  trust  arising  from  purchase  of  land  by  agent  in  his  own 
name.    Note,  6  Ann.  Gas.  256. 

Trust  by  husband's  investing  wife's  separate  property  in  realty  in 
own  name.    Note,  6  L.  R.  A.  (N.  S.)  383. 

Burden  of  proof  of  husband's  debt  to  wife  for  property  received 
from  her.    Note,  56  L.  R.  A.  8S6. 

Enforceability  of  contract  to  make  settlement.  Note,  24  £.  R.  0. 
187. 

151  T7.  8.  436-443,  38  L.  Ed.  224,  14  Sup.  Ct.  387,  UNOOLN*  v.  POWEB. 

Supreme   Court  cannot  notice   assignment  of  error,   that  verdict  la 
excessive. 

Approved  in  Illinois  Cent.  Ry.  Co.  v.  Davies,  146  Fed.  248,  76  C.  C.  A. 
613,  and  Walker  Mfg.  Co.  v.  Knox,  136  Fed.  339,  69  C.  C.  A.  160,  both 
following  rule;  Homestake  Min.  Co.  v.  FuUerton,  69  Fed.  931, 16  C.  C.  A. 
545,  applying  rule  in  Circuit  Court  of  Appeals;  dissenting  opinion  in 
Texas  etc.  Ry.  Co.  v.  Patton,  61  Fed.  270,  9  C.  C.  A.  487,  majority  re- 
versing judgment  where  all  evidence  comes  xxp  and  no  evidence  of  neg- 
ligence. 

Power  of  appellate  court  over  excessive  verdict.  Note,  26  L.  R.  A. 
S85. 

Excessive  verdict  is  to  be  redressed  on  motion  for  new  trial. 
Approved  in  Waters-Pierce  Oil  Co.  v.  Deselms,  212  U.  S.  181,  58 
L.  Ed.  464,  29  Sup.  Ct.  270,  holding  court  may  instruct  jury  that  dam- 
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ages  must  be  result  of  their  own  judgment ;  Alpha  Portland  Cement  Co. 
V.  Cnrzi,  211  Fed.  587,  128  C.  C.  A.  180,  Southern  Ry.  Co.  v.  Bennett, 
233  U.  S.  87,  58  L.  Ed.  863.  34  Sup.  Ct.  566,  10  N.  C.  C.  A.  860,  and 
Herencia  v.  Guzman,  219  U.  S.  45,  55  L.  Ed.  82,  31  Sup.  Ct.  135,  all 
refusing  to  consider  excessive  damages  on  writ  of  error;  Suravitz  v. 
Pristasz,  201  Fed.  337,  119  C.  C.  A.  573,  holding  judgment  will  not  be 
reversed  on  appeal  on  account  of  excessive  verdict;  Toledo  etc.  R.  Co. 
V.  Howe,  191  Fed.  780,  112  C.  C.  A.  262,  holding  appellate  court  cannot 
weigh  evidence  to  determine  whether  it  supports  verdict;  Chicago  etc. 
R.  Co.  V.  Ponn,  191  Fed.  691,  112  C.  C.  A.  228,  applying  rule  in  action 
for  death  of  railroad  employee;  Burke  v.  Wood,  162  Fed.  541,  granting 
new  trial  where  evidence  did  not  support  verdict;  Mutual  etc.  Life 
Ins.  Co.  V.  Heidel,  161  Fed.  538,  88  C.  C.  A.  477,  holding  appellate 
court  must  reverse  judgment  for  prejudicial  error  as  it  cannot  render 
judgment  which  it  deems  to  be  right ;  Chicago  M.  &  St.  P.  Ry.  Co.  v.  Heil, 
154  Fed.  629,  83  C.  C.  A.  400,  refusing  to  review  order  denying  new  trial ; 
Carroll  v.  United  States,  154  Fed.  430,  83  C.  C.  A.  245,  holding  remark  by 
prosecuting  attorney  that  defendant  was  attempting  to  influence  jury 
was  not  ground  of  error  where  judge  admonished  and  instructed  jury  to 
disregard  same;  Graves  v.  Sanders,  125  Fed.  693,  60  C.  C.  A.  422, 
holding  denial  of  motion  for  new  trial  by  Circuit  Court  cannot  be 
reviewed  by  Circuit  Court  of  Appeals;  Louisville  etc.  R.  Co.  v.  Hollo- 
way's  Admr.,  168  Ky.  273,  181  S.  W.  1131,  upholding  verdict  for 
twenty-five  thousand  dollars  for  death  of  husband;  Bennett  v.  South- 
ern Ry.  Co.,  98  S.  C.  62,  79  S.  E.  710,  applying  rule  in  action  under 
Employers'  Liability  Act;  Yarborough  v.  Columbia  Ry.  etc.  Co.,  100 
S.  C.  39,  84  S.  E.  310,  applying  principle;  Capital  Traction  Co.  v.  Hof, 
174  U.  S.  9,  43  L,  Ed.  876,  19  Sup.  Ct.  584,  following  rule;  Shauer  v. 
Alterton,  151  U.  S.  626,  38  L.  Ed.  292,  14  Sup.  Ct.  1010,  Grayson  v. 
Lynch,  163  U.  S.  475,  41  L.  Ed.  233,  16  Sup.  Ct.  1067,  and  Great  North- 
em  Ry.  V.  McLaughlin,  70  Fed.  677,  17  C.  C.  A.  330,  appellate  court 
will  not  review  evidence  to  determine  weight  thereof;  dissenting  opin- 
ion in  Texas  etc.  Ry.  Co.  v.  Patton,  61  Fed.  271,  9  C.  C.  A.  487,  majority 
reversing  judgment  where  all  evidence  comes  up  and  no  evidence  of 
negligence. 

Distinguished  in  dissenting  opinion  in  Aetna  Indemnity  Co.  v. 
J.  R.  Crowe  Coal  &  Min.  Co.,  154  Fed.  565,  83  C.  C.  A.  431,  majority 
holding  appellate  court  cannot  reverse  cause  on  account  of  ambiguous 
instruction. 

Oase  must  he  Indisputable  to  warrant  peremptory  instruction. 
Approved  in  Peltomaa  v.  Eatahdin  etc.  Paper  Co.,  149  Fed.  283,  fol- 
lowing rule;  Stephens  v.  Elliott,  36  Mont.  100,  92  Pac.  46,  holding  in- 
struction cannot  assume  fact  in  issue;  Kroeger  v.  Passmore,  36  Mont. 
508,  14  L.  E.  A.  (N.  S.)  988,  93  Pac.  807,  applying  rule  in  action  for 
false  imprisonment ;  Great  Northern  Ry.  Co.  v.  McLaughlin,  70  Fed.  676, 
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17  C.  C.  A.  330,  negligence  question  for  jury ;  Beatty  v.  Mutual  Reserve 
Fund  Life  Assn.,  75  Fed.  68,  21  C.  C.  A.  227,  error  to  direct  verdict 
in  case  involving  waiver  of  forfeiture  of  insurance. 

Admitting  sections  of  city  ordinance,  stating  its  sidewalk  liability, 
in  damage  case,  is  not  error. 

Approved  in  Jackson  v.  City  of  Grand  Forks,  24  N.  D.  622,  45 
L.  R.  A.  (N.  S.)  75,  140  N.  W.  725,  holding  ordinances  need  only  be 
pleaded  when  violation  of  them  is  foundation  of  action. 

Whether  it  is  negligent  to  walk  on  one  side  of  sidewalk  rather  than 
another  is  for  Jury. 

Approved  in  Alice  etc.  Telephone  Co.  v.  Bellingsley,  33  Tex.  Civ.  456, 
77  S.  W.  258,  holding  whether  it  was  negligence  to  drive  one  side  of 
road  between  fence  posts  and  telephone  pole  was  for  jury. 

Courts  can  JudidaUy  notice  OaiUale  tables  in   estimating  probable 
longevity. 

Approved  in  Marshall  v.  Marshall,  262  111.  572,  96  N.  E.  909,  apply- 
ing rule  in  determination  of  value  of  life  annuity ;  Mug  v.  Ostendorf ,  49 
Ind.  App.  80,  96  N.  E.  783,  Whaley  v.  Vidal,'27  S.  D.  649,  650,  132 
N.  W.  252,  and  Illinois  Cent.  R.  Co.  v.  Houchins,  121  Ky.  533,  128 
Am.  St.  Rep.  205,  1  L.  R.  A.  (N.  S.)  376,  89  S.  W.  533,  all  applying  rule 
to  American  mortality  tables;  Eichom  v.  New  Orleans  etc.  Power  Co., 
114  La.  720,  3  Ann.  Gas.  98,  38  South.  629,  arguendo. 

If  law  correctly  laid  down  and  evidence  left  to  Jury,  judge's  expression 
in  favor  of  one  party  is  not  error. 

Approved  in  Fulton  v.  Fletcher,  12  App.  D.  C.  22,  holding  court  may 
state  what  is  not  unusual  delay  in  securing  appointment  of  receiver; 
Washington  Gas  Light  Co.  v.  Poore,  3  App.  D.  C.  139,  holding  court 
.may  use  expression  "and  this  probably  made  it  a  dangerous  place." 

Federal  Judges  are  not  controlled  by  State  regulations  in  charging 
Juries. 

Approved  in  Spokane  etc.  R.  R.  Co.  v.  Campbell,  241  U.  S.  503,  60 
L.  Ed.  1133,  36  Sup.  Ct.  683,  holding  general  verdict  for  plaintiff  may 
be  based  on  special  findings ;  McDonald  v.  Pless,  238  U.  S.  266,  69  L.  Ed. 
1302,  35  Sup.  Ct.  783,  refusing  to  allow  jurors  to  impeach  their  own 
verdict;  United  States  v.  Oppenheim,  228  Fed.  228,  holding  judge  may 
state  hypothetical  case  in  showing  how  fact  may  be  proved;  Knight 
v.  Illinois  Cent.  R.  Co.,  180  Fed.  372,  103  C.  C.  A.  514,  holding  plaintiff 
is  entitled  to  dismiss  before  submission  of  case  to  jury;  Toledo  etc. 
R.  Co.  V.  Reardon,  159  Fed.  368,  86  C.  C.  A.  366,  holding  Federal  pro- 
cedure does  not  require  submission  of  interrogatories  to  jury ;  Texas  etc. 
Pacific  Ry.  Co.  v.  Behymer,  189  U.  S.  469,  47  Tj.  Ed.  906,  23  Sup.  Ct. 
622,  holding  instruction  that  it  was  the  duty  of  injured  employee  to 
submit   to   all   treatment   that  a  reasonable  person  would  have  sab- 
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mitted  to  is  not  objeetijaable;  Williamson  v.  Liverpool  etc.  Ins.  Co.,  141 
Fed.  58,  5  Ann.  Gas.  402,  72  C.  C.  A.  542,  Missouri  practice  that  filing 
of  amended  petition  in  compliance  with  erroneous  order  striking  out 
parts  of  original  waives  error  is  not  binding  on  Federal  courts;  Mahr 
V.  Union  Pac.  R.  Co.,  140  Fed.  925,  upholding  rule  providing  that  unless 
paper  filed  states  that  -appearance  is  special,  appearance  is  deemed 
general;  Western  Union  Tel.  Co.  v.  Burgess,  108  Fed.  33,  47  C.  C.  A. 
168,  holding  Rev.  Stats.,  §  914,  requiring  practice  in  Federal  court 
to  conform  to  State  statutes,  does  not  make  statute  that  jury  shall  take 
on  its  retirement  all  written  instructions,  binding  on  Federal  court; 
McLeod  V.  Spokane,  26  Wash.  349,  67  Pac.  75,  holding  charge  that  if 
city  had  ordinance  providing  for  protection  of  cellars,  it  was  duty  of, 
owner  to  keep  same  protected,  is  not  objectionable;  St.  Clair  v.  United 
States,  154  U.  S.  154,  S8  L.  Ed.  943,  14  Sup.  Ct.  1010,  refusing  to  follow 
State  practice  relative  to  review  on  appeal  of  exceptions  to  charge  not 
taken  at  trial ;  Shepard  v.  Adams,  168  U.  S.  626,  42  L.  Ed.  605,  18  Sup. 
Ct.  217,  upholding  rule  of  District  Court,  relative  to  service  of  process, 
though  different  from  State  statute;  Consumers'  Cotton-Oil  Co.  v.  Ash- 
bum,  81  Fed.  334,  26  C.  C.  A.  436,  Federal  courts  will  not  follow  State 
statute  with  reference  to  charge  of  jury. 

151  U.  8.  445-446,  38  L.  Ed.  227,  14  Sup.  Ot.  386,  OHAPMAK  v.  HANDLEY. 

Appeal  does  not  lie  by  dlatribntaes  of  estate  each  claiming  less  tban 
five  thousand  dollars,  though  aggregate  exceeds  that. 

Approved  in  Wees  v.  Elbon,  61  W.  Va.  389,  56  S.  E.  614,  holding  liens 
on  property  cannot  be  joined  to  give  jurisdiction;  Davis  v.  Schwartz, 
155  U.  S.  647,  39  L.  £d.  296,  15  Sup.  Ct.  243,  where  different  mortgages, 
each  less  than  five  thousand  dollars,  assailed  by  creditors  of  insol- 
vent, court  has  no  jurisdiction ;  Wilson  v.  Kiesel,  164  U.  S.  251,  41  L.  Ed. 
423,  17  Sup.  Ct.  125,  dismissing  appeal  of  several  stockholders,  where 
each  subscription  less  than  jurisdictional  amount;  Putney  v.  Whitmire, 
66  Fed.  387,  Circuit  Court  has  no  jurisdiction  over  creditors'  bill  where 
each  demands  separate  and  less  than  two  thousand  dollars. 

151  T7.  S.  447-452,  38  L.  Ed.  229,  14  Sup.  Ot.  384,  MAMMOTH  BHN.  OO.  Y. 
SALT  LAKE  MACH.  OO. 

Supreme  Oourt  can  only  consider  if  finding  supports  decree  where 
territorial  Supreme  Oourt  decides  findings  supported  by  evidence. 

Approved  in  Gates  v.  United  States,  233  Fed.  205,  holding  where  in- 
competent evidence  admitted,  court  may  reverse  judgment  and  direct 
court  to  reconsider  proceedings;  Salina  Stock  Co.  v.  Salina  Creek  Co., 
163  U.  S.  118,  41  L.  Ed.  98,  16  Sup.  Ct.  1039,  following  rule ;  Harrison 
V.  Perea,  168  U.  S.  323,  42  L.  Ed.  482,  18  Sup.  Ct.  134,  following  rule 
in  accounting;  Haws  v.  Victoria  Copper  Min.  Co.,  160  U.  S.  313,  40 
L.  Ed.  439,  16  Sup.  Ct.  286,  following  rule  in  action  for  possession  of 
mining  claims;  Grayson  v.  Lynch,  163  U.  S.  473,  41  L.  Ed.  282,  16  Sup. 
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Ct.  1066,  following  rule  in  suit  for  damages  for  loss  of  cattle  by 
Texas  fever;  Bear  Lake  Irr.  Co.  v.  Garland,  164  U.  S.  18,  41  L.  Bd.  384, 
17  Sup.  Ct.  12,  following  rule  in  suit  to  enforce  mechanic's  lien; 
Naeglin  v.  De  Cordoba,  171  U.  S.  640,  43  L.  Ed.  316,  19  Sup.  Ct.  36, 
following  rule  in  bill  to  establish  rights  as  heirs;  Marshall  v.  Burtis, 
172  U.  S.  635,  43  L.  Ed.  581,  19  Sup.  Ct.  292,  upholding  judgment  wheie 
no  findings  of  fact  exist. 

Distinguished  in  De  La  Rama  v.  De  La  Rama,  201  U.  S.  309,  50  L.  Ed. 
767,  26  Sup.  Ct.  485,  examining  sufficiency  of  evidence  in  divorce  on 
appeal  from  Philippine  Supreme  Court. 

If  excluded  evidence  merely  cumulatiye,  it  la  not  reversible  error. 
Approved  in  Migeon  v.  Montana  Cent.  Ry.  Co.,  77  Fed.  252,  23  C.  C.  A. 
156,  following  rule. 

Mechanic's  lien  on  realty  for  improvements  made  with  consent  bnt 
not  at  expense  of  owner.    Note,  11  Ann.  Gas.  1087. 

Power  of  lessee  or  vendee  to  subject  owner's  interest  to  mechanics' 
liens.    Note,  23  L.  B.  A.  (N.  S.)  608. 

Miscellaneous.  Miscited  in  Clawson  v.  Wallace,  16  Utah,  305,  52 
Pac.  10. 

151  U.  S.  452H170,  38  L.  Ed.  231,  14  Bnp.  Ot.  370,  IMPEBIAI.  FIBB  IKS. 
00.  V.  COOS  00. 

Insurance  contract  Is  one  of  indemnity  npon  terms  spedfled. 
Approved  in  McKeman  v.  North  River  Ins.  Co.,  206  Fed.  988,  holding 
giving  of  chattel  mortgage  on  property  avoided  insurance  policy ;  Mary- 
land Casualty  Co.  v.  Edgar,  203  Fed.  658,  122  C.  C.  A.  52,  holding  bums 
resulting  from  explosion  that  fired  building  were  not  bums  received  in 
burning  building;  French  Mut.  Qeneral  Soc.  v.  United  States  Fidelity 
etc.  Co.,  203  Fed.  564,  holding  insurer  may  recover  from  reinsurer  before 
former  had  actually  paid  loss;  Royal  Ins.  Co.  v.  Kline  Bros.  &  Co.,  198 
Fed.  470,  117  C.  C.  A.  228,  holding  insurance  policy  void  where  in- 
ventory not  taken  within  thirty  days;  Whalen  v.  Western  Assur.  Co., 
185  Fed.  492,  107  C.  C.  A.  590,  holding  notice  of  loss  given  within  one 
month  after  sinking  of  boat  was  not  prompt;  San  Francisco  Savings 
Union  V.  Western  Assur.  Co.,  157  Fed.  697,  holding  complaint  must 
show  that  proof  of  loss  made  within  six  months;  Kentucky  Vermillion 
Mining  etc.  Co.  v.  Norwich  etc.  Ins.  Soc,  146  Fed.  700,  77  C.  C.  A.  121, 
where  policy  provided  that  it  should  be  void  if  property  vacant  for 
more  than  thirty  days  without  insurer's  consent  indorsed  thereon,  parol 
to  show  insurer's  knowledge  of  vacancy  inadmissible;  Atlas  Reduction 
Co.  V.  New  Zealand  Ins.  Co.,  138  Fed.  499,  9  L.  B.  A.  (N.  S.)  433,  71 
C.  C.  A.  21,  construing  "loss  payable"  indorsen^ent ;  Missouri  Pac.  Ry. 
Co.  V.  Western  Assur.  Co.,  129  Fed.  613,  forfeiture  for  failure  to  furnish 
proofs  for  loss  in  time-  required  by  policy  not  waived  by  acknowledg- 
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ment  of  notice  of  loss  and  negotiations  for  settlement  without  requiring 
proofs;  Delaware  Ins.  Co.  v.  Greer,  120  Fed.  921,  61  L.  R.  A.  187,  67 
C.  C.  A.  188,  holding  effect  of  clause  **loss  if  any  payable  to  mort- 
gagee as  his  interest  may  appear,"  is  to  make  mortgagee  appointee  of 
mortgagor;  Petit  v.  Qerman  Ins.  Co.,  98  Fed.  803,  holding  provision  of 
insurance  policy  by  which  insurer  warrants  to  keep  one  hundred  feet 
space  clear  round  building  is  not  waived  by  knowledge  that  condition 
is  not  complied  with;  Bastian  v.  British  American  Assur.  Co.,  143  Cal. 
291,  66  L.  R.  A.  255,  77  Pac.  65,  breach  of  policy  providing  for  its 
avoidance  if  dynamite  kept  on  premises  precludes  recovery  though 
dynamite  not  cause  of  fire;  Burton  v.  Columbian  Nat.  Life  Ins.  Co., 
20  Cal.  App.  25,  127  Pac.  1039,  allowing  forfeiture  of  policy  on  account 
of  nonpayment  of  premiums;  Hamburg-Bremen  Fire  Ins.  Co.  v.  Lewis, 
4  App.  D.  C.  86,  holding  plaintiff  cannot  recover  on  policy  in  his  own 
right  when  same  issued  to  him  as  attorney ;  North  British  etc.  Ins.  Co.  v. 
Tye,  1  Ga.  App.  390,  58  S.  E.  114,  holding  contract  of  insurance  will 
not  include  servant's  house  one  hundred  and  fifty  feet  from  premises; 
Richard  D'Aigle  Co.  v.  Western  Ins.  Co.,  136  La.  779,  67  South.  828, 
holding  return  of  false  inventory  avoids  policy;  Boyer  v.  Grand  Rapids 
Fire  Ins.  Co.,  124  Mich.  460,  83  N.  W.  126,  holding  provision  in  fire 
policy  against  keeping  gasoline  on  premises  is  void  if  used  in  gasoline 
stove;  Marcus  v.  Rhode  Island  Ins.  Co.,  187  Mo.  App.  139,  173  S.  W. 
31,  holding  sale  of  premises  will  avoid  fire  insurance  policy;  Shutts 
V.  Milwaukee  Mechanics'  Ins.  Co.,  159  Mo.  App.  439,  141  S.  W.  16, 
holding  insurance  company  may  waive  right  of  forfeiture  on  removal 
of  eroods;  Cottingham  v.  Maryland  Motor  Car  Ins.  Co.,  168  N.  C.  262, 
L.  R.  A.  1915D,  344,  84  S.  E.  275,  holding  chattel  mortgage  given  on 
automobile  only  suspends  insurance;  Shoucair  v.  North  British  etc.  Ins. 
Co.,  16  N.  M.  572,  573,  120  Pac.  329,  330,  holding  existence  of  chattel 
mortgage  will  avoid  policy;  Cilek  v.  New  York  Life  Ins.  Co.,  95  Neb. 
278,  145  N.  W.  695,  holding  failure  to  pay  premiums  works  a  forfeiture 
of  policy ;  St.  Paul  Fire  etc.  Ins.  Co.  v.  Peck,  37  Okl.  88,  130  Pac.  806, 
allowing  forfeiture  of  policy  where  property  had  been  encumbered  by 
chattel  mortgages;  Port  Blakely  Mill  Co.  v.  Springfield  Fire  etc.  Ins. 
Co.,  59  Wash.  518,  140  Am.  St.  Rep.  863,  28  L.  R.  A.  (N.  S.)  596,  110 
Pac.  42,  holding  warranty  to  keep  automatic  sprinkler  system  in  repair 
will  support  recovery  where  same  was  in  good  order  at  time  of  fire; 
Port  Blakeley  Mill  Co.  v.  Springfield  Fire  etc.  Ins.  Co.,  56  Wash.  687, 
28  L.  R.  A.  (N.  S.)  598,  106  Pac.  196,  holding  policy  rendered  void  on 
breach  of  warranty  to  keep  sprinkler  system  in  good  repair;  Jump  v. 
North  British  etc.  Ins.  Co.,  44  Wash.  598,  12  Ann.  Oas.  257,  87  Pac.  929, 
holding^  where  insured  conveyed  property,  policy  was  avoided;  Wis- 
consin Zinc  Co.  V.  Fidelity  etc.  Co.,  162  Wis.  47,  155  N.  W.  1085,  holding 
insurer  cannot  be  held  liable  for  greater  amount  than  that  contained 
in  policy;  Lozano  v.  Palatine  Ins.  Co.,  78  Fed.  280,  24  C.  C.  A.  85,  con- 
struing policy  containing  warranty  as  to  keeping  books  in  safe ;  Fischer 
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V.  London  etc.  Fire  Inis.  Co.,  83  Fed.  809,  following  rule  in  construction 
of  claase  avoiding  policy  of  gasoline  kept,  used  or  allowed  on  premises; 
Graham  v.  Fire  Ins.  Co.,  48  S.  C.  218,  69  Am.  St.  Eep.  712,  26  S.  E.  332, 
where  policy  payable  to  third  person,  evidence  of  terms  of  contract 
between  third  person  and  insured  admissible;  New  York  Life  Ins.  Co. 
V.  Smith  (Tex.  Civ.  App,),  41  S.  W.  683,  payment  of  premium  partly  in 
cash  and  balance  by  note  does  not  withdraw  policy  from  operation 
of  statute  requiring  notice  for  forfeiture;  dissenting  opinion  in  Jackson 
V.  Fidelity  &  Casualty  Co.,  75  Fed.  366,  21  C.  C.  A.  394,  majority  con- 
struing allegations  is  sufficient  to  avoid  effect  of  failure  to  bring  suit 
within  twelve  month  limitation  of  policy;  Western  Assur.  Co.  v.  Red- 
ding, 68  Fed.  714,  15  C.  C.  A.  619,  construing  warranty  as  to  keeping 
books. 

What  is  an  ''insurance  company"  or  ''contract  of  insurance." 
Notes,  Ann.  Oaa.  19160,  1022;  Ann.  Gas.  1912D,  1028. 

Insured  cannot  recover  if  contract  terminated  by  violation  of  its  terms, 
or  if  he  cannot  bring  himself  within  ^em. 

Approved  in  Kentucky  Vermillion  Mining  etc.  Co.  v.  Norwich  etc. 
Ins.  Soc,  146  Fed.  702,  77  C.  C.  A.  121,  burden  of  proof  is  on  insurer 
to  show  compliance  with  warranty  that  property  should  be  guarded 
by  watchman  when  idle;  Groton  Bridge  etc.  Co.  v.  Clark  etc.  Brick  Co., 
136  Fed.  33,  68  C.  C.  A..  577,  applying  principle  to  breaeh  of  contract 
for  sale  and  delivery  of  brick;  National  Surety  Co.  v.  Long,  125  Fed.  892, 
60  C.  C.  A.  623,  holding  he  who  commits  first  breach  of  contract  cannot 
maintain  action  against  other  party  for  subsequent  failure  to  perform; 
Union  Cent.  Life  Ins.  Co.  v.  Berlin,  101  Fed.  677,  41  C.  C.  A.  592,  holding: 
recovery  on  life  insurance  policy  cannot  be  had  when  insured  failed  to 
pay  premium  note  as  agreed;  Virginia  etc.  Ins.  Co.  v.  Morsran,  90  Va. 
293,  18  S.  E.  192,  affirmative  answer  to  question  whether  books  would 
be  kept  in  safe  is  warranty. 

Contract  cannot  be  made  for  parties  by  the  court;  it  can  only  enforce 
existing  one. 

Approved  in  Gross  v.  New  York  etc.  S.  S.  Co.,  107  Fed.  520,  holding 
court  has  no  power  to  substitute  "prior  in  day  of  date  to  date  of  entry 
or  report  under  this  policy,"  for  "prior  in  day  of  date  to  this  policy,** 
in  ic-surance  policy;  Georgia  Home  Ins.  Co.  v.  Rosenfield,  95  Fed.  360, 
37  C.  C.  A.  96,  clause  in  policy  avoiding  policy  if  other  insurance  taken 
without  consent  terminates  policy. 

Ambiguous  policy  will  be  construed  most  favorably  to  insured. 
Approved  in  Ferrenbach  v.  Mutual  Reserve  Fund  Life  Assn.,  121 
Fed.  949,  953,  59  C.  C.  A.  307,  holding  in  construing  insurance  policy 
word  "notice"  in  clause  that  assessment  should  be  payable  "within 
thirty  days  from  date  of  each  notice"  means  date  from  which  it  should 
have  been  received;  McMaster  v.  New  York  Life  Ins.  Co.,  99  Fed.  878, 
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40  C.  C.  A.  119,  holding  where  interpolated  clause  in  life  insurance 
policy  contradicts  stipulation  in  application  which  insured  never  saw, 
effect  will  he  given  to  provisions  most  favorahle  to  insured;  Dumas  v. 
Northwestern  National  Ins.  Co.,  12  App.  D.  C.  256,  holding  policy  will 
not  cover  property  heing  purchased  on  installment  plan;  Norwaysz  v. 
Thuringia  Ins.  Co.,  204  111.  341,  346,  68  N.  E.  553,  555,  holding  where 
policy  provided  that  it  should  he  void  if  gasoline  was  kept  on  premises, 
insurer  was  not  hound  to  show,  to  relieve  itself,  that  loss  resulted  from 
such  breach ;  Federal  Life  Ins.  Co.  v.  Kerr,  173  Ind.  619,  89  N.  E.  400, 
holding  rule  applies  to  contracts  of  reinsurance;  Hoover  v.  Mercantile 
Town  Mut.  Ins.  Co.,  93  Mo.  App.  118,  69  S.  W.  44,  holding  under  policy 
providing  that  it  should  he  void  if  huilding  should  be  vacant  for  ten 
days  without  agreement,  policy  was  void  where  building  was  vacant 
for  more  than  ten  days,  after  which  it  was  occupied ;  Gardner  v.  South- 
em  R.  R.  Co.,  127  N.  C.  297,  37  S.  E.  329,  holding  bill  of  lading  con- 
taining reduced  valuation  clause  in  action  for  loss  of  shipment  by 
carrier,  being  unreasonable,  is  void;  Hinkle  v.  Southern  Ry.  Co.,  126 
N.  C.  939,  78  Am.  St.  Rep.  689,  36  S.  E.  350,  holding  where  contract 
for  shipment  of  cattle  provides  that  shipper  will  give  notice  of  damage 
before  removal  from  destination,  failure  to  give  notice  where  he  signed 
receipt  at  destination  under  protest  will  not  preclude  recovery;  Grabbs  v. 
Fanners'  etc.  Ins.  Co.,  125  N.  C.  398,  34  S.  E.  596,  holdinir  in  constru- 
ing insurance  contract,  construction  most  favorable  to  insured  should 
be  given;  Guarantee  Co.  of  North  America  v.  Mechanics'  Sav.  Bank  etc. 
Co.,  80  Fed.  772,  26  C.  C.  A.  146,  construing  contract  of  fidelity  insur- 
ance; London  etc.  Fire  Ins.  Co.  v.  Fisher,  92  Fed.  502,  34  C.  C.  A.  503, 
provision  avoiding  policy  if  gasoline  used,  kept  or  allowed  on  premises 
not  violated  by  carrying  it  through  premises ;  Wilson  v.  Cooper,  95  Fed. 
628,  construing  ambiguous  contract  for  building  ice  plant  against  party 
preparing  it;  German- American  Ins.  Co.  v.  Humphrey,  62  Ark.  350, 
54  Am.  St.  Rep.  298,  35  S.  W.  429,  canceling  policy  containing  proviso 
against  mortgage,  thousrh  mortgage  paid  before  loss;  Aetna  Ins.  Co.  v. 
Strout,  16  Ind.  App.  162,  44  N.  E.  935,  holding  patterns  insured  with 
building  and  engine  need  not  be  contained  in  building;  dissenting 
opinion  in  Ohio  Farmers'  Ins.  Co.  v.  Burget,  65  Ohio  St.  126,  87 
Am.  St.  Rep.  596,  55  L.  R.  A.  825,  61  N.  E.  714,  majority  holding  stip- 
ulation in  policy  of  fire  insurance  that  it  shall  become  void  if  any 
change  takes  place  in  location  of  property  may  become  subject  of  con- 
struction over  word  "void." 

Insurance  policy  is  construed  by  plain  and  popular  sense  of  terms,  if 
imambignons. 

Approved  in  Canton  Ins.  Office  v.  Independent  Transp.  Co.,  217  Fed. 
214,  L.  R.  A.  19150,  408,  133  C.  C.  A.  207,  holding  policy  on  steamship 
naturally  intended  covering  same  while  in  use;  McKinney  v.  General 
Accident  Fire  etc.  Assur.  Co.,  211  Fed.  953,  128  C.  C.  A.  449,  holding 
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for  insured  to  obtain  maximum  indemnity,  he  must  have  been  per- 
manently disabled ;  Bogart  v.  Standard  Life  etc.  Ins.  Co.,  187  Fed.  852, 
holding  postal  mail  clerk  riding  in  mail-car  is  not  passenger;  Williams- 
^  burgh  City  Fire  Ins.  Co.  v.  Willard,  164  Fed.  406,  21  L.  E.  A.  (N.  S.) 
103,  90  C.  C.  A.  392,  holding  insurance  company  liable  for  loss 
occasioned  by  progress  of  fire,  although  original  fire  caused  by  earth- 
quake ;  Standard  Life  etc.  Ins.  Co.  v.  McNulty,  157  Fed.  226,  85  C.  C.  A. 
22,  holding  one  injured  while  attempting  to  board  moving  car  could 
not  recover  under  policy  exempting  accidents  arising  from  such  causes; 
Baker  &  Hamilton  v.  Williamsburgh  City  Fire  Ins.  Co.,  157  Fed.  283, 
holding  to  release  insurer,  fire  must  have  directly  resulted  from  earth- 
quake; Maryland  Casualty  Co.  v.  Finch,  147  Fed.  395,  8  L.  B.  A. 
(N.  S.)  308,  77  C.  C.  A.  566,  construing  word  "cyclone"  in  policy; 
Mitchell  V.  Potomac  Ins.  Co.,  16  App.  D.  C.  262,  270,  holding  policy 
avoided  by  keeping  of  gasoline  on  premises;  John  Church  Co.  v.  Aetna 
Indemnity  Co.,  13  Ga.  App.  835,  80  S.  E.  1097,  holding  receipts  for 
premiums  for  renewal  extend  only  time  of  liability;  Farmers'  Mutual 
V.  Reser,  43  Ind.  App.  641,  88  N.  E.  352,  holding  lightning  policy  on 
grain  stacks  covered  stacks  in  shed ;  Spring  Garden  Ins.  Co.  v.  Imperial 
Tobacco  Co.,  132  Ey.  24,  186  Am.  St.  Bep.  164,  20  L.  B.  A.  (N.  S.)  277, 
116  S.  W.  238,  holding  insurance  company  not  liable  where  property 
destroyec'  *:hrough  rfot ;  Oilman  v.  Commonwealth  Ins.  Co.,  112  Me.  535, 
L.  B.  A.  19160,  758,  92  Atl.  723,  holding  alteration  of  premises  after 
expiration  of  permit  would  not  avoid  policy;  Dolliver  v.  Granite  State 
Fire  Ins.  Co.,  Ill  Me.  282,  Aim.  Oas.  1916C,  765,  50  L.  B.  A.  (N.  8.) 
1106,  89  Atl.  10,  holding  vacation  of  premises  worked  forfmtnrc  of 
policy ;  Dunning  v.  Massachusetts  Mut.  Accident  Assn.,  99  Me.  394,  59 
Atl.  5.36,  construing  accident  policy  making  liability  dependent  on  "ab- 
solute and  necessary  confinement  to  the  house";  Blankenship  v.  Decker, 
34  Mont.  302,  85  Pac.  1038,  holdins:  promisor  in  contract  must  only  show 
how  he  understood  it;  Preston  v.  Aetna  Ins.  Co.,  193  N.  Y.  144,  19 
L.  B.  A.  (N.  S.)  188,  85  N.  E.  1007,  holding  fire  "within"  automobile  does 
not  include  fire  communicated  to  automobile  from  gasoline  fire;  Rye  v. 
New  York  Life  Ins.  Co.,  88  Neb.  712, 130  N.  W.  436,  holding  notice  of  for- 
feiture must  be  mailed  to  insured:  Green  v.  National  Casualty  Co..  87 
Wash.  244, 151  Pac.  512,  holding  one  injured  while  hunting  was  engaged 
in  hazardous  occupation ;  Bronson  v.  New  York  Fire  Ins.  Co.,  64  W.  Va. 
498.  63  S.  E.  284,  holding  appointment  of  receiver  over  property  will 
avoid  policy;  Kiesel  v.  Sun  Ins.  Office,  88  Fed.  246,  31  C.  C.  R.  515, 
construing  provision  avoiding  policy,  if  building  fall,  when  fall  not 
due  to  fire;  McGlother  v.  Provident  Mut.  Ace.  Co.,  89  Fed.  689,  32 
C.  C.  A.  318,  provision  avoiding  policy  for  death  resulting  from  poison 
applies  to  accidental  poisoning;  Brown  v.  United  States  Casualty  Co., 
95  Fed.  936,  construing  limitation  in  accident  policy  as  to  death  from 
injury  within  ninety  days  of  accident;  Mutual  Life  Ins.  Co.  v.  Simpson, 
88  Tex.  337,  58  Am.  St.  Bep.  760,  28  L.  B.  A.  767,  31  S.  W.  502,  as  to 
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broken  warranty  of  freedom  from  disease;  Melson  v.  Phenix  Ins.  Co., 
97  Qa.  727,  25  S.  E.  191,  upholding  limitation  in  policy  barring  action 
not  brought  within  twelve  months  of  loss;  Rumford  Falls  Paper  Co.  v. 
Fidelity  &  Casualty  Co.,  92  Me.  586,  43  Atl.  506,  construing  employer's 
liability  policy:  dissentin<r  opinion  in  Liverpool  etc.  Ins.  Co.  v.  Kearney, 
94  Fed.  319,  36  C.  C.  A.  265,  majority  holding  provision  to 'keep  in  safe 
and  produce  books  upon  trial  not  broken  unless  failure  to  do  so  due  to 
fraud  or  neglieence;  dissentine  opinion  in  J.  I.  Kelly  Co.  v.  St.  Paul 
Fire  etc.  Ins.  Co.,  56  Fla.  485,  16  Ann.  Oaa.  654,  47  South.  751,  majority 
holding  failure  of  insured  to  notify  company  of  foreclosure  proceedings 
will  void  policy. 

Insurance  policy  voidable  by  anything  Increasing  risk  without  notice, 
or  repairs  exceeding  five  days,  Is  reasonable. 

Approved  in  Jones  &  Pickett  v.  Michigan  Fire  etc.  Ins.  Co.,  132  La. 
850.  851,  61  South.  847,  holding  institution  of  foreclosure  proceedings 
will  avoid  policy. 

Revival  of  forfeited  insurance  by  discontinuance  of  cause  of  for- 
feiture before  loss.    Kote.  80  Am.  St.  Rep.  309. 

Provision  that  woridng  of  mechanics  shall  avoid  insurance.    Note, 
44  L.  R.  A.  (N.  S.)  149,  161. 

Ihsnranee  policy  voidable  by  repairs  exceeding  five  days  is  avoided 
by  rach,  regardless  of  increased  dsk. 

Approved  in  Georgia  Home  Ins.  Co.  v.  Rosenfield,  95  Fed.  366,  37 
C.  C.  A.  96,  requirement  of  proofs  of  loss  not  waiver  of  any  defense 
of  which  company  had  no  knowledge. 

Distinguished  in  Sumter  Tobacco  Warehouse  Co.  v.  Phoenix  Ins.  Co., 
76  S.  C.  80, 121  Am.  St.  Rep.  941, 11  Ann.  Oas.  780,  10  L.  R.  A.  (N.  S.) 
786,  56  S.  E.  655,  holding  where  increased  hazard  does  not  result  in 
loss,  policy  will  not  be  rendered  unenforceable. 

What  constitutes  an  increase  of  hazard  avoiding  a  policy  of  fire 
insurance.    Note,  66  Am.  St.  Rep.  695. 

Fidelity  insurance.    Note,  100  Am.  St.  Rep.  777. 

''Earthquake"  clause  in  policies  of  fire  insurance.    Note,  132  Am. 
St.  Rep.  438. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Phenix  Ins.  Co.  v. 
Guarantee  Co.  of  North  America,  116  Fed.  969,  53  C.  C.  A.  360,  ma- 
jority holding  answer  in  application  to  surety  company  for  bond  that 
cashier  would  be  indorsed  ''For  deposit,''  and  deposited  in  bank,  was 
complied  with  where  employer  exercised  reasonable  diligence  in  having 
them  done. 
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161  U.  8.  470-483,  38  L.  Ed.  238,  14  Sop.  Ot.  306,  OOLUMBUS  80UTHBBN 
BY.  GO.  V.  WBIOHT. 

flnpreiiM  Oonrt  cannot  review  State  eoiirf  s  constmctiOB  of  its  own 
Constitution  and  laws. 

Approved  in  dissenting  opinion  in  State  v.  Vandiver,  222  Mo.  264, 

121  S.  W.  63,  majority    upholding  law    ezelnding    foreign    insurance 

companies  paying  more  than  fifty  thousand  dollars  a  year  to  one  officer. 

Questions    considered    by    Federal    Supreme    Court   in    reviewing 

judgments  of  State  courts.    Note,  68  L.  B.  A.  576. 

legislature  may  give  corporate  property  a  different  situs  from  its  petal- 
clpal  office,  for  taxation. 

Approved  in  Commonwealth  v.  Chesapeake  etc.  Ry.  Co.,  118  Ya.  282, 
87  S.  E.  629,  upholding  law  providing  for  taxation  of  rolling  stock  of 
railroad. 

■ 

Situs,  for  tax  purposes,  of  tangible  personalty  of  domestic  cor- 
porations.   Note,  69  L.  B.  A.  441. 

State  may   apportion   railroad's  transitory  property   among   counties 
where  road  runs,  though  their  rates  different. 

Approved  in  American  Sugar  Refining  Co.  v.  Louisiana,  179  U.  S. 
95,  45  L.  Ed.  105,  21  Sup.  Ct.  46,  holding  manufacturer  engaged  in  re- 
fining sugar  is  not  denied  equal  protection  of  the  law  because  La. 
Const.  1879,  art.  206,  imposes  license  tax  on  him  and  exempts  those 
refining  products  of  their  own  plantations;  Fargo  v.  Powers,  220  Fed. 
710,  holding  State  tax  on  entire  property  of  railroad  may  be  deter- 
mined on  mileage  basis;  In  re  Arkansas  Rate  Cases,  187  Fed.  319,  hold- 
ing value  of  railroad  may  be  determined  by  its  bonds;  Michigan  R.  R. 
Tax  Cases,  138  Fed.  240,  upholding  Michigan  statute  of  1901,  taxing 
railroads;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  634,  denying  Fed- 
eral jurisdiction  where  State  board  assessed  railroad  at  higher  per- 
centage of  actual  value  than  property  of  other  classes  is  assessed  in 
violation  of  State  Constitution;  Kansas  City  etc.  R.  R.  Co.  v.  King, 
120  Fed.  623,  57  C.  C.  A.  278,  holding  where  assessment  of  railroad 
property  by  State  is  valid  on  its  face,  and  assessment  becomes  lien, 
Federal  court  has  jurisdiction  of  suit  to  inquire  into  validity  of  assess- 
ment; City  of  Bessemer  v.  Southern  Ry.  Co.,  157  Ala.  432,  48  South. 
105,  holding  rate  of  assessment  cannot  exceed  one-half  of  one  per  cent 
of  value  of  assessment  of  preceding  year;  State  v.  Canadian  Pac.  Ry. 
Co.,  100  Me.  207,  60  Atl.  903,  in  determining  railroad  tax  based  on 
mileage  basis,  steamboats  used  in  connection  with  road  excluded:  E.  R. 
Darlington  Lumber  Co.  v.  Missouri  Pac.  Ry.  Co.,  216  Mo.  676,  116  S.  W. 
536,  discussing  right  of  railroad  to  demurrage  charges;  State  ex  rel. 
Morton  v.  Back,  72  Neb.  424,  69  L.  R.  A.  447,  100  N.  W.  960,  holding 
distribution  may  be  made  according  to  mileage  in  each  district;  West 
Shore  R.  Co.  v.  State  Board  of  Assessors,  82  N.  J.  L.  38,  81  AU.  352, 
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holding  taxation  of  franchise  of  railroad  may  be  apportioned  accord- 
ing^ to  jnileage  in  State ;  Jackson  v.  Corporation  Commission,  130  N.  C. 
420,  42  S.  E.  136,  holding  under  Machinery  Act  (Pub.  Laws  1901,  c.  7), 
§§43,  60,  providing  for  assessment  of  railroad  property,  duty  of  cor- 
poration conunission  in  fixing  method  of  assessment  is  not  discretionary ; 
Oregon  etc.  R.  R.  Co.  v.  Jackson  Co.,  38  Or.  606,  64  Pac.  312,  holding 
ralue  of  railroad  track  for  taxation  can  only  be  determined  by  looking 
to  elements  on  which  financial  condition  of  company  depends;  Standard 
Oil  Co.  V.  Spartanburg,  66  S.  C.  44,  44  S.  E.  379,  holding  ordinance 
requiring  dealers  in  oils  to  pay  license,  but  exempting  dealers  handling 
oils  on  which  license  has  been  paid,  is  unconstitutional;  Nashville  etc. 
Ry.  Co.  V.  Patterson,  122  Tenn.  25,  122  S.  W.  473,  holding  State  can- 
not assess  switch  and  industrial  tracks  oflP.  right  of  way;  Chicago  etc. 
R.  Co.  V.  State,  128  Wis.  663,  108  N.  W.  688,  construing  Laws  1903, 
p.  491,  taxing  railroads;  Pittsburgh  etc.  Ry.  Co.  v.  Backus,  154  U.  S. 
429,  431,  S8  L.  Ed.  10S7,  1038,  14  Sup.  Ct.  1119,  upholding  Indiana 
statute  of  March  6,  1891,  apportioning  railroad  assessments;  Adams 
Express  Co.  v.  Ohio,  165  U.  S.  226,  41  L.  Ed.  697,  17  Sup.  Ct.  311, 
upholding  90  Laws  Ohio  330,  relative  to  apportionment  of  taxes  on 
express  companies;  Western  Union  Tel."  Co.  v.  Henderson,  68  Fed.  600, 
and  Western  Union  Tel.  Co.  v.  Ta^art,  163  U.  S.  21,  41  L.  Ed.  67,  16 
Sup.  Ct.  1061  (aflRnning  141  Ind.  292,  293,  40  N.  E.  1054),  both  up- 
holding Indiana  act  of  March  6,  1893,  providing  for  proportional  tax 
of  railroad  property  in  State ;  State  v.  Broadbelt,  89  Md.  579,  73  Am. 
St.  Rep.  206,  45  L.  R.  A.  436,  43  Atl.  773,  upholding  Maryland  Act  of 
1898,  c.  306,  for  regulation  of  dairymen,  as  exercise  of  police  power; 
State  V.  Call,  121  N.  C.  647,  28  S.  E.  518,  upholding  North  Carolina 
statute  regfulating  practice  of  medicine;  Knoxville  etc.  R.  R.  Co.  v. 
Harris,  99  Tenn.  706,  43  S.  W.  120,  upholding  Tennessee  Acts  of  1895, 
p.  592,  relative  to  tax  on  railroads. 

Distinguished  in  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  155,  41  L.  Ed. 
668,  17  Sup.  Ct.  257,  Texas  statute  of  April  5,  1889,  discriminates 
against  railroads. 

Propriety  of  using  mileage  basis  in  assessing  value  of  franchise 
of  common  carrier.    Note,  Ann.  Cas.  1914B,  199. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
S46,  848,  864,  37S. 

161  IT.  S.  483-496,  38  K  Ed.  244,  14  Sup.  Ct.  874,  DE  ASNAUD  v.  UNITED 
STATES. 

Receipt  to  government  in  full  of  account  Is  a  bar,  in  absence  of  igno- 
rance or  duress  in  signing. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Clark,  178  U.  S.  369,  44  L.  Ed. 
1107,  20  Sup.    Ct.  930,  holding   receipt  in    full  is    bar  to  any  further 
demand  in  absence  of  allegation  that  it  was  given  in  ignorance  of  its 
XVI— 61 
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purport;  MoKenzie  v.  Ray,  168  Cal.  623,  143  Pac.  1020,  holding  receipt 
in  fnll  of  all  demands  will  bar  suit  on  promissory  note  griven  before 
date  of  receipt;  United  States  v.  Garlinger,  169  U.  S.  322,  42  L.  Ed. 
764,  18  Sup.  Ct.  366,  following  rule ;  Newman  v.  United  States,  81  Fed. 
126,  following  rule  where  contractor  gave  receipt;  Paci6o  R.  R.  Co.  v. 
United  States,  158  U.  S.  122,  39  L.  Ed.  919,  15  Sup.  Ct.  767,  where  Con- 
gress makes  appropriation  of  full  payment  of  judgment,  and  it  is 
accepted  by  debtor,  interest  cannot  be  claimed. 

Part  payment  as  satisfaction  of  claim  against  government.  State, 
county  or  municipality.    Note,  Ann.  Oas.  1914D,  829. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  B.  A.  (N.  S.)  114. 

Claims  against  goyemmont,  cognisable  In  Court  of  Claims,  are  barrod 
In  six  years  after  accrual. 

Approved  in  United  States  v.  New  York,  160  U.  S.  617,  40  L.  Ed. 
667,  16  Sup.  Ct.  409,  presentation  of  claim  to  Treasury  Department 
before  statute  runs  is  good,  and  delay  by  department  in  disposing  of 
case  immaterial.  * 

Statute  Is  not  suspended  by  disability  arising  after  dalm  aecmed. 
Approved  in  McCutchen  v.  Currier,  94  Me.  363,  47  Atl.  923,  hold- 
ing when  party  was  not  insane  when  cause  of  action  accrued,  plain- 
tiff's action  is  not  taken  out  of  general  rule  of  limitations  by  Me.  Rev. 
Stats.,  c.  81,  §88. 

Interruption  of  running  of  statute  of  limitations  in  favor  of  insane 
plaintiff.    Note,  Ann.  Oas.  19120,  1014. 

Mental  incapacity  as  affecting  running  of  limitations.    Note,  51 
L.  R.  A.  (N.  S.)  886. 

151  U.  8.  496-520,  38  L.  Ed.  248,  14  Sup.  Ct.  401,  OAI.VE8TON  ETC.  BT. 
CO.  v.  aONZAI.E8. 

By  act  of  1889,  Supreme  Court  may  review  question  of  Circuit  Court's 
jurisdiction,  regardless  of  amount. 

Approved  in  Ricordi  v.  John  Church  Co.,  114  Fed.  1023,  reaffirming 
rule;  St.  Louis  etc.  R.  Co.  v.  Clark,  17  Okl.  565,  87  Pac.  431,  holding 
where  exception  is  taken  to  order  denying  motion  to  quash  service, 
same  may  be  reviewed  on  appeal. 

Texas  rule,  giving  special  appearance  force  of  general,  does  not  bind 
Federal  courts. 

Approved  in  Davidson  Bros.  Marble  Co.  v.  United  States,  213  tJ.  S. 
19,  58  L.  Ed.  679,  29  Sup.  Ct.  324,  refusing  to  uphold  statute  which 
construed  special  appearance  to  attack  jurisdiction  as  general  appear- 
ance; Chicago  Bldg.  etc.  Co.  v.  Pewthers,  10  Okl.  729,  63  Pae.  965. 
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filing  of  answer  after  overruling  of  exception  to  jurisdiction  of  cause 
and  of  person  made  on  special  appearance,  does  not  waive  exception. 
Contest  of  merits  after  special  appearance,  as  waiver  of  objec- 
tions to  jurisdiction  over  person.    Note,  16  L.  B.  A.  (N.  S.)  184. 

Oorporation  is  citizen  where  Incorporated;  bat  if  two  districts  in  State, 
it  is  only  inhabitant  of  that  where  it  has  headquarters. 

Approved  in  Grabsky  v.  Belmont  Coal  Min.  Co.,  210  Fed.  554,  555, 
refusing  to  allow  suit  against  corporation  in  northern  district  of  Ohio, 
where  corporation's  residence  was  in  southern  district;  Shawnee  Nat. 
Bank  v.  Missouri  etc.  Ry.  Co.,  175  Fed.  461,  refusing  to  remove  cause 
where  neither  party  resident  of  district;  Wange  v.  Public  Ser.  Ry.  Co., 
159  Fed.  190,  refusing  to  allow  suit  in  Federal  court  against  corpo- 
ration of  another  State  where  service  was  not  made  in  district  of  suit; 
Firestone  Tire  &  R.  Co.  v.  Vehicle  Equipment  Co.,  155  Fed.  678,  ap- 
plying principle;  Weller  v.  Pennsylvania  R.  R.  Co.,  113  Fed.  503,  hold- 
ing corporation  incorporated  in  Colorado  is  not  ''inhabitant"  of  dis- 
trict of  Colorado  within  Act  of  Congress  of  March  3,  1897,  relating 
to  suits  for  infringements  of  patents;  Piatt  v.  Massachusetts  Real 
Estate  Co.,  103  Fed.  707,  holding  corporation  which  has  complied  with 
law  of  another  State  by  appointing  person  therein  upon  whom  process 
may  be  served,  does  not  become  citizen  of  that  State  for  purpose  of 
jurisdiction;  Barbour  v.  Paige  Hotel  Co.,  2  App.  D.  C.  186,  holding  for- 
eign oorporation  doin|^  bnainesa  in  district  of  Columbia  is  subject  to 
atta^m^it  there;  Robinson  ▼.  Missouri  etc.  Ry.  Co.,  67  Kan.  281,  72 
Pac.  851,  railroad  that  only  maintains  depot  in  city  where  city  court 
created  does  not  reside  there  within  statute  depriving  justice  of  peace 
of  jurisdietion  when  defendant  resides  in  city  where  city  court  exists. 

Distinguished  in  Van  Patten  v.  Chicago  etc.  R.  Co.,  74  Fed.  981, 
suits  brought  under  Interstate  Commerce  Act,  §§8  and  9,  brought 
wherever  defendant  found. 

Ck>rporation  is  inhabitant  where  its  books  are  kept  and  corporate  busi- 
ness done,  though  most  important  business  elsewhere. 

Approved  in  Fairbanks  Steam  Shovel  Co.  v.  Wills,  240  U.  S.  648, 
60  L.  Ed.  846,  36  Sup.  Ct.  468,  holding  location  of  principal  office  of 
corporation  is  county  where  corporate  mortgage  must  be  recorded; 
In  re  Federal  Contracting  Co.,  212  Fed.  692,  129  C.  C.  A.  229,  holding 
corporate  mortgage  must  be  recorded  in  county  where  principal  place 
of  business  located;  Lyden  v.  Western  Life  Indemnity  Co.,  204  Fed. 
688,  holding  service  on  foreign  insurance  coAipanies  may  be  made  on 
insurance  commissioner;  Baldwin  v.  Pacific  Power  etc.  Co.,  199  Fed. 
294,  holding  right  to  be  sued  in  district  of  residence  may  be  waived; 
A.  L.  Wolff  &  Co.  V.  Choctaw  etc.  R.  Co.,  133  Fed.  603,  corporation  can 
only  be  sued  in  district  in  which  its  principal  place  of  business  is  lo- 
cated, though  it  has  appointed  process  agent  in  other  State;  Kimmerle 
V.  City  of  Topeka,  88  Kan.  374,  43  L.  B.  A.  (N.  8.)  272,  128  Pac.  368, 
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holding  railroad  is  resident  of  city  where  principal  place  of  business 
is  located;  Consolidated  Fastener  Co.  v.  Columbian  Fastener  Co.,  73 
Fed.  829,  applying  principle;  Tobin  v.  Chester  etc.  R.  R.  Co.,  47  S.  C. 
389,  58  Am.  St.  Rep.  891,  25  S.  £.  284,  residence  of  railroad  is  in 
county  in  which  it  has  agent  upon  whom  process  may  be  served. 

Corporation  can  be  sued  only  in  district  wbere  it  is  Inhabitant;  not 
in  another,  though  in  same  State. 

Approved  in  Arbetter  Felling  Mach.  Co.  v.  Lewis  Blind  Stitch  Mach. 
Co.,  230  Fed.  993,  holding  Circuit  Court  had  no  jurisdiction  of  suit 
where  defendant  was  not  resident  of  district;  Louisville  etc.  R.  Co.  v. 
Western  Union  Telegraph  Co.,  218  Fed.  92,  103,  holding  suit  between 
residents  of  different  States  may  be  removed,  although  not  instituted 
in  district  of  residence  of  plaintiff;  Adzenoska  v.  Erie  R.  Co.,  210  Fed. 
572,  holding  alien  cannot  sue  New  Yoric  corporation  in  Pennsylvania; 
Stone  V.  Chicago  etc.  R.  Co.,  195  Fed.  840,  holding  Federal  court  has 
no  jurisdiction  of  action  brought  by  citizen  of  another  State  against 
railroad  incorporated  in  third  State;  Kentucky  Coal  Lands  Co.  v. 
Mineral  Develop.  Co.,  191  Fed.  906,  909,  holding  action  of  ejectment 
must  be  brought  where  land  situated  regardless  of  residence  of  parties; 
Harding  v.  Standard  Oil  Co.,  182  Fed.  425,  discussing  difference  be- 
tween "citizen"  and  "resident" ;  Friboui^  v.  Pullman  Co.,  176  Fed.  984, 
985,  holding  citizen  of  France  could  not  sue  Illinois  corporation  in 
Federal  court  for  district  of  North  Carolina ;  Moyer  v.  Chicago  .etc.  Ry. 
Co.,  168  Fed.  106,  holding  failure  to  bring  suit  in  proper  jurisdiction 
may  be  waived;  Eddy  v.  Casas,  118  Fed.  364,  365,  holding  suit  by 
citizen  of  United  States  against  citizen  of  foreign  country,  residing 
in  State  of  suit,  is  not  removable  by  defendant  on  ground  of  alienage 
under  Judiciary  Act  of  1887  (24  Stat.  552) ;  Pacific  etc.  Ins.  Co.  v. 
Tompkins,  101  Fed.  544,  41  C.  C.  A.  488,  holding  plaintiff  who  bad 
previously  resided  in  West  Virginia  but  who  subsequently  moved  to 
Virginia  and  afterward  determined  to  return  to  West  Virginia,  but 
before  his  removal  commenced  an  action  in  Circuit  Court  of  United 
States-  in  West  Virginia  against  California  corporation,  was  not  a 
resident  of  West  Virginia ;  Boyd  v.  Blue  Ridge  Ry.  Co.,  65  S.  C.  328, 
43  S.  E.  818,  holding  railroad  company  may  be  sued  in  county  in  which 
president  and  auditor  have  their  offices  in  absence  of  evidence  that 
principal  place  of  business  is  elsewhere;  United  States  v.  Southern 
Pac.  R.  R.  Co.,  63  Fed.  482,  suit  to  quiet  title  may  be  brought  in  district 
where  land  lies,  though  defendants  reside  in  other  district;  Ashley  v. 
Quintard,  90  Fed.  87,  statutes  subjecting  foreign  corporation  to  suit 
in  State  court  give  no  right  of  garnishment  of  shares  of  nonresident 
by  publication. 

Distinguished  in  Kentucky  Coal  Lands  Co.  v.  Mineral  Development 
Co.,  219  Fed.  48,  133  C.  C.  A.  151,  holding  residence  of  parties  will 
not  affect  suit  to  fix  location  of  lines  of  survey;  Lewis  Blind  Stitch  Co. 
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y.  Arbetter  Felling  Maeh.  Co.,  181  Fed.  979,  holding  in  suit  affecting 
patent,  Fedend  court  has  jurisdiction  regardless  of  citizenship. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Rep.  923. 

Allen  plaintiff  can  only  sue  In  Federal  conrt,  In  district  of  defendant's 
domicile. 

Approved  in  Vitkus  v.  Clyde  S.  S.  Co.,  232  Fed.  291,  and  Kuzma  v. 
Witherbee,  Sherman  &  Co.,  232  Fed.  287,  both  applying  principle;  Hall 
V.  Great  Northern  Ry.  Co.,  197  Fed.  490,  491,  refusing  to  remove  suit 
by  alien  against  citizen  of  another  State;  Sagara  v.  Chicago  etc.  Ry. 
Co.,  189  Fed.  221,  holding  Federal  court  of  Colorado  has  no  jurisdic- 
tion of  suit  by  alien  against  Illinois  corporation;  Barlow  v.  Chicago 
&  N.  W.  Ry.  Co.,  172  Fed.  616,  618,  519,  holding  action  brought  by 
alien  against  citizen  of  another  State  is  removable;  Mahopoulus  v. 
Chicago  etc.  Ry.  Co.,  167  Fed.  169,  170,  172,  holding  suit  brought  by 
alien  in  State  court  cannot  be  removed  without  his  consent;  dissenting 
opinion  in  Lehigh  Valley  Coal  Co.  v.  Yensavage,  218  Fed.  555,  134 
C.  C.  A.  275,  majority  holding  defendant  going  to  trial  without  objec- 
tion waives  right  of  being  sued  in  district  of  residence. 

Allen  may  be  sued  in  Federal  conrt  in  any  district  where  found. 

Appro ve.d  in  Ivanoff  v.  Mechanical  Rubber  Co.,  232  Fed.  174,  refusing 
to  allow  removal  of  suit  instituted  by  alien  in  State  court;  H.  G.  Baker 
&  Bro.  V.  Pinkham,  211  Fed.  730,  holding  fact  that  certain  defendants 
were  aliens  will  not  defeat  jurisdiction ;  Smellie  v.  Southern  Pac.  Co., 
197  Fed.  645,  646,  holding  alien  cannot  object  to  removal  of  cause  by 
one  who  is  neither  citizen  nor  resident  of  State;  Carp  v.  Queen  Ins. 
Co.,  168  Fed.  784,  holding  suit  againsf  alien  and  nonresident  corpora- 
tions not  removable  to  Federal  courts;  Tierney  v.  Helvetia  Swiss  Fire 
Ins.  Co.,  163  Fed.  85,  86,  holding  fact  that  alien  corporation  is  author- 
ized to  do  business  in  State  is  not  sufificient  to  sustain  service  of  pro- 
cess; Baumgarten  v.  Alliance  Assur.  Co.,  153  Fed.  304,  holding  alien 
insurance  company  was  nonresident  of  California;  Barrow  S.  S.  Co. 
V.  Kane,  170  U.  S.  112,  42  L.  Ed.  969,  18  Sup.  Ct.  530,  foreign  cor- 
poration doing  business  in  State  may  be  sued  by  nonresident  in  Fed- 
eral court  therein;  Lederer  v.  Rankin,  90  Fed.  450,  suit  for  infringe- 
ment of  copyright  may  be  brought  wherever  defendant  found;  Union 
Switch  etc.  Co.  v.  Hall  Signal  Co.,  65  Fed.  627,  In  re  Keasbey  &  Mat- 
tison  Co.,  160  U.  S.  230,  40  L.  Ed.  406,  16  Sup.  Ct.  275,  and  Ryder  v. 
Bateman,  93  Fed.  21,  arguendo. 

Distinguished  in  United  States  v.  Gronich,  211  Fed.  550,  holding 
Federal  court  of  district  where  alien  is  incarcerated  has  no  jurisdiction 
to  cancel  naturalization  certificate;  Donnelly  v.  United  States,  66  Fed. 
615j  arguendo. 
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161  TT.  8.  620-627,  38  L.  Ed.  267»  14  Sup.  Ot.  434,  HEDDEK  ▼.  BOBEBT- 
SON. 

Madras  mnU  on  a  cotton  gronnd  hold  dutiable  by  tlireada  per  aqnare 
inch,  not  as  nnenumerated  cotton  mannf actnres. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  93,  44  L.  Ed.  990,  20 
Sup.  Ct.  768,  holding  progressive  rate  features  of  War  Revenue  Act 
of  June,  1898,  §§  29,  30,  is  not  unconstitutional;  United  States  v. 
Rusch  &  Co.,  167  Fed.  625,  93  C.  C.  A.  159,  diseussii^  duty  to  be 
charged  on  fabric  colored  by  means  of  threads;  Wilfred  Schade  &  Co. 
V.  United  States,  147  Fed.  894,  holding  drawn  work  dutiable  under 
Tariff  Act  1897,  c.  11,  §  1,  sched.  J,  par.  305;  Wimpfheimcr  v.  United 
States,  142  Fed.  852,  two-colored  fabric  made  by  threads  introduced  by 
swivel  process  to  form  figures  not  within  Tariff  Act  1897,  c.  11,  §  1, 
sched.  L,  par.  391;  United  States  v.  B.  Ulmann  k  Co.,  139  Fed.  4,  71 
C.  C.  A.  415,  affirming  Simon  v.  United  States,  131  Fed.  650,  flax 
drawn  work  not  imitation  lace;  United  States  v.  Albert,  60  Fed.  1014, 
9  C.  C.  A.  332,  "dotted  Swisses''  dutiable  under  paragraph  346,  Act 
of  October  1,  1890. 

Distinguished  in  Lahey  v.  United  States,  71  Fed.  873,  18  C.  C.  A 
341,  classifying  tamboured  pillow-shams  under  paragraph  373,  Act  of 
October  1,  1890;  United  States  v.  Einstein,  78  Fed.  798,  799,  24  C.  C.*A 
346,  "dotted  Swisses"  dutiable  as  articles  embroidered,  under  para- 
graph 276,  Act  of  August  28,  1894. 

161  U.  8.  627-642,  38  L.  Ed.  269,  14  Sup.  Ot.  429,  NEWPOBT  UGHT  CO.  T. 
NEWPOBT. 

Supreme  Court,  not  the  State  court,  by  its  certiflcate,  detominae 
whether  Federal  question  involved. 

Approved  in  Home  for  Incurables  v.  New  York,  187  U.  S.  158,  47 
L.  Ed.  119,  23  Sup.  Ct.  86,  holding  certificate  of  chief  justice  of  Stote 
couii  that  Federal  question  is  involved  is  insufficient  to  confer  juris- 
diction on  United  States  Supreme  Court. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  382. 

What  record  must  show  as  to  presentation  and  decision  of  Fed- 
eral question  in  State  court  to  confer  jurisdiction  on  Federal 
Supreme  Court.    Note,  63  L.  B.  A.  477. 

Quaere,  whether  State  decision  discharging  rule  for  contempt,  for 
violating  injunction,  is  final. 

Cited  in  Tinsley  v.  Anderson,  171  U.  S.  106,  43  L.  Ed.  96,  18  Sup. 
Ct.  807,  arguendo. 

State  decision  construing  injunction  that  party  was  not  in  contempt 
raises  no  Federal  question. 

Approved  in  Stallcup  v.  Tacoma,  165  U.  S.  719,  41  L.  Ed.  1185,  17 
Sup.  Ct.  998,  following  rule;  Vandalia  R.  R.  Co.  v.  Indiana,  207  U.  S. 
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367,  52  L.  Ed.  248,  28  Sup.  Ct.  130,  applying  role  to  mandamus  pro- 
ceeding. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  516,  629. 

Miscellaneous.  Cited  in  Hibben  v. 'Smith,  191  U.  S.  325,  48  L.  Ed. 
201,  24  Sup.  Ct.  88,  holding  finding  of  State  Supreme  Court  that  assess* 
ment  is  voidable  is  conclusive  on  United  States  Supreme  Court;  Rose 
V.  Kansas,  203  U.  S.  580,  61  L.  Ed.  826,  27  Sup.  Ct.  779,  without  opinion. 

151  U.  8.  542-546,  S8  L.  Ed.  264,  14  Sup.  Ot.  421,  UNITED  STATES  ▼. 
UUTCHINS. 

Not  cited. 

151  U.  8.  546-660,  38  L.  Ed.  266,  14  Sup.  Ot.  424,  LEWIS  ▼.  MONSON. 

Federal  follow  State  courts  on  tax  proceedings,  unless  violation  of 
Federal  right  is  claimed. 

Approved  in  Forsyth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17 
Sup.  Ct.  670,  applying  principle;  Bardon  v.  Land  etc.  Imp.  Co.,  157 
U.  S.  331,  39  L.  Ed.  721,  15  Sup.  Ct.  652,  construction  of  validity  of 
tax  deed  is  for  State  courts;  Merchants'  Bank  v.  Pennsylvania,  167 
U.  S.  463,  42  L.  Ed.  237,  17  Sup.  Ct.  830,  following  Pennsylvania  de- 
cision in  respect  to  constitutionality  of  national  bank  tax. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  444,  447. 

Tax  sale  of  part  of  land  described  by  new  maps,  owner  having,  in 
good  faith,  paid,  as  he  thought,  all  according  to  old  maps,  is  void  if  he 
had  no  notice  of  new  maps. 

Approved  in  Bray  etc.  Land  Co.  v.  Newman,  92  Wis.  274,  65  N.  W. 
495,  delinquent  tax  sale  invalid  where  owner  applies,  in  good  faith, 
to  treasurer,  and  gets  statement  and  pays  accordingly. 

Effect  of  attempt  to  pay  taxes  frustrated  by  officer.  Note,  17  Ann. 
Oas.  820. 

Validity  of  tax  sales  where  nonpayment  due  to  mistake  or  negli- 
gence of  officials.    Note,  L.  R.  A.  19160,  164. 

Miscellaneous.  Cited  in  Kent  v.  Auditor  General,  138  Mich.  607, 
101  N.  W.  805,  where  township  treasurer  misapplied  moneys  sent  him 
to  pay  taxes  and  land  sold  for  taxes,  tax  deed  canceled  without  pay- 
ment of  original  taxes. 

151  U.  8.  651-665,  38  L.  Ed.  267,  14  8up.  Ot.  419,  LEWIS  v.  WILSON. 

Party  may  orally  consent  to  reduction  of  damages  in  open  court;  clerk's 
entry  of  judgment  unimpeachable. 
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Approved  in  McCoy  v.  McCoy,  74  W.  Va.  66,  81  S.  E.  562,  holding 
husband's  assent  to  wife's  separation  exonerates  her  of  chaiige  of 
desertion ;  dissenting  opinion  in  Gnaranteed  Inv.  Co.  v.  Van  Metre,  158 
Wis.  267,  Ann.  Oas.  1916E,  584,  149  N.  W.  32,  majority  holding  oral 
stipulation  not  binding  on  second  trial. 

Validity  and  enforceability  of  oral  stipulations.    Note,  Ann.  Gas. 
1913B,  166. 

161  U.  8.  666-571,  38  L.  Ed.  269,  14  8np.  Ot.  487,  NEW  TOBK  ETC.  S.  B. 
00.  ▼.  BRISTOL. 

Abolition  of  railroad  grade  crossings  Is  within  State's  police  power. 
Approved  in  New  York  etc.  R.  R.  Co.  v.  MeKeon,  189  U.  S.  509, 
47  L.  Ed.  922,  23  Sup.  Ct.  853,  reaffirming  rale ;  Wheeler  v.  New  Tork 
etc.  R.  R.  Co.,  178  U.  S.  324,  44  L.  Ed.  1087,  20  Sup.  Ct.  950,  holding 
condemnation  of  property  under  special  statute  for  abolition  of  grade 
crossings  is  not  taking  of  property  without  due  process  of  laws  because 
city  must  pay  part  of  the  expense  and  number  of  tracks  is  increased 
by  the  statute ;  Morris  v.  City  of  Indianapolis,  177  Ind.  395,  396,  Ann. 
Oas.  1916A,  66,  94  N.  E.  714,  and  City  of  Spokane  v.  Spokane  etc. 
R.  Co.,  76  Wash.  659,  135  Pac.  639,  both  applying  principle ;  New  York 
etc.  R.  R.  Co.  V.  Wheeler,  72  Conn.  488,  46  Atl.  17,  holding  legislature 
has  power  to  compel  removal  of  grade  railroad  crossings,  and  the  power 
to  compel  the  payment  of  the  expense  of  the  removal  either  by  the 
railroad  or  the  city ;  Fair  Haven  etc.  R.  R.  Co.  v.  Fair  Haven,  75  Conn. 
453,  63  Atl.  965,  holding  Conn.  Spec.  Acts  1895,  p.  565,  requiring  street 
railroad  company  to  pave  nine  feet  of  width  of  street,  is  within  power 
of  State  to  amend  its  charter;  Grand  Trunk  etc.  Ry.  Co.  v.  City  of 
South  Bend,  174  Ind.  213,  216,  89  N.  E.  889,  890,  holding  city  could 
revoke  privilege  of  constructing  railroad  on  street;  Chicago  v.  Jackson, 
196  III.  502,  63  N.  E.  1015,  1135,  holding  municipality  has  right  to 
require  railroad  to  elevate  its  tracks  so  as  to  avoid  grade  crossings  on 
streets;  Ka^  Valley  Drainage  Dist.  v.  Kansas  City  etc.  Ry.  Co.,  87 
Kan.  280,  123  Pac.  994,  holding  State  could  prescribe  height  of  rail- 
road bridges  over  stream;  Providence  etc.  S.  S.  Co..  v.  Fall  River,  183 
Mass.  542,  67  N.  E.  648,  holding  Stats.  1890,  p.  463,  c.  428,  relating  to 
railroad  grade  crossings,  is  constitutional;  Detroit  etc.  R.  R.  Co.  v. 
Commissioner,  127  Mich.  234,  86  N.  W.  846,  holding,  under  Mich.  Act 
1893,  No.  171,  §  5,  authorizing  railroad  commissioner  to  provide  safe- 
guards at  railroad  crossings,  where  steam  railroad  crossed  an  existing 
street  railroad,  commissioner  may  require  street  railroad  to  pay  portion 
of  expense  of  building  safeguard ;  State  ex  rel.  City  of  Minneapolis  v. 
St.  Paul  etc.  Ry.  Co.,  98  Minn.  391,  120  Am.  St.  Rep.  681,  8  Ann.  Gas. 
1047,  28  L,  R.  A.  (N.  S.)  298,  108  N.  W.  264,  holding  State  could 
compel  railroad  to  construct  bridge  over  crossing;  State  ex  rel.  City  of 
Omaha  v.  Union  Pac.  R.  Co.,  94  Neb.  558,  143  N.  W.  919,  upholding 
right  of  city  to  compel  municipality  to  construct  railroad  over  streets; 
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Missouri  Pac.  Ry.  Co.  v.  Cass  County,  76  Neb.  399,  107  N.  W.  774, 
holding  railroad  cannot  recover  expense  of  putting  in  cattle-guards 
and  sign-posts;  Atlantic  CoJist  Line  R.  Co.  v.  City  of  Qoldsboro,  155 
N.  C.  359,  71  S.  E.  515,  upholding  law  prohibiting  railroad  shifting 
cars  in  daytime;  Qoforth  v.  Southern  Ry.  Co.,  144  N.  C.  571,  57  S.  E. 
210,  holding  railroad  must  maintain  crossing  of  mill  road;  Wilson  v. 
Atlantic  Coast  Line  R.  Co.,  142  N.  C.  349,  55  S.  E.  262,  holding  railroad 
negligent  in  failing  to  have  man  on  end  of  car  when  approaching  cross- 
ing; Corporation  Commission  v.  Atlantic  Coast  Line  R.  R.  Co.,  137 
N.  C.  18,  49  S.  E.  198,  upholding  statute  giving  corporation  commis- 
sion power  to  compel  railroads  to  make  reasonable  connection  with 
trains  of  other  roads ;  Atlantic  Coast  Line  R.  Co.  v.  Caughman,  89  S.  C. 
478,  72  S.  E.  20,  holding  railroad  commission  has  right  to  grant  per- 
mission for  one  railroad  to  intersect  with  another;  Houston  etc.  Ry. 
Co.  V.  Dallas,  98  Tex.  413,  418,  84  S.  W.  652,  655,  upholding  city  ordin- 
ance requiring  railroads  to  reduce  crossings  to  grade ;  City  of  Spokane 
V.  Thompson,  69  Wash.  658,  126  Pac.  50,  holding  city  may  -chant^e 
grade  of  streets  over  railroad  crossings;  .Town  of  Polk  v.  Railroad 
Commission,  154  Wis.  527,  143  N.  W.  192,  upholding  right  of  railroad 
commission  to  order  substitution  for  grade  crossing;  Schmidt  v.  City 
of  Milwaukee,  149  Wis.  382,  135  N.  W.  888,  holding  railroad  might  be 
required  to  share  expense  of ' constructing  viaduct  over  street;  Mooney 
V.  Clark,  69  Conn.  254,  37  Atl.  509,  following  rule;  Newton  v.  New 
York  etc.  R.  R.  Co.,  72  Conn.  429,  44  Atl.  816,  railroad  closing  street 
to  remove  grade  crossing,  per  order  of  commissioners,  not  liable  to 
owner  of  abutting  lot;  Norwood  v.  New  York  etc.  R.  R.  Co.,  161  Mass. 
265,  37  N.  E.  201,  upholding  statute  requiring  abolition  of  grade  cross- 
ings, and  apportioning  expense;  Louisville  etc.  R.  R.  Co.  v.  Kentucky, 
161  IT.  S.  696,  40  L.  Ed.  858,  16  Sup.  Ct.  722,  collecting  cases  upon 
State  regulation;  Chicago  etc.  Ry.  Co.  v.  Milwaukee,  97  Wis.  430,  72 
N.  W.  1122,  and  dissenting  opinion  in  Cooper  v.  North  Carolina  R.  Co., 
140  N.  C.  229,  52  S.  E.  939,  both  arguendo. 

Distinguished  in  American  Tobacco  Co.  v.  Missouri  Pac.  Ry.  Co.,  247 
Mo.  452,  471,  157  S.  W.  523,  530,  holding  law  requiring  railroads  to 
depress  tracks  through  certain  portions  of  city  was  unreasonable  and 
void;  New  York  etc.  R.  R.  Co.  v.  Bridgeport  Traction  Co.,  65  Conn. 
431,  29  L.  R.  A.  372,  32  Atl.  956,  upholding  Conn.  Special  Acts  1893, 
c.  877,  §  19,  relative  to  electric  lines  crossing  steam  lines. 

Protection   of   corporations   from   special   and   hostile   legislation. 
Note,  62  Am.  St.  Bep.  169,  171. 

Power  to  compel  railroad  to  establish  or  maintain  overhead  or  un- 
derground crossing.    Note,  L.  B.  A.  1915E,  758. 

Federal  limitations  are  not  violated  by  State  laws  securing  pubLc 
safety,  health  and  morals. 

Approved  in  Erie  R.  R.  Co.  v.  Williams,  233  U.  S.  700,  702,  51  L.  R. 
A.  (N.  S.)  1097,  58  L.  Ed.  1161,  1162,  34  Sup.  Ct.  761,  upholding  law 
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requiring  railroads  to  pay  employees  semi-monthly ;  Atlantic  Coast  Line 
R.  R.  Co.  V.  Georgia,  234  U.  S.  288,  58  L.  Ed.  1317,  34  Sup.  Ct.  829, 
upholding  law  prescribing  size  of  headlights  on  engines;  Grand  Trunk 
Western  Ry.  Co.  v.  Railroad  Commission,  221  U.  S.  404,  56  L.  Ed.  787, 
31  Snp.  Ct.  537,  holding  State  could  compel  two  intersecting  railroads 
to  install  interlocking  plant  at  such  crossing;  Ritter  v.  Drainage  Dist. 
No.  1,  78  Ark.  584,  94  S.  W,  712,  upholding  act  of  1903,  relating  to 
establishment  of  drainage  districts ;  Washington  v.  Atlantic  Coast  Line 
R.  Co.,  136  Ga.  646,  S8  L.  R.  A.  (N.  S.)  867,  71  S.  E.  1069,  holding 
railroad  employee  accepting  benefits  under  mutual  insurance  plan  was 
not  precluded  from  suing  railroad  for  negligence;  People  v.  Chicago 
etc.  Ry.  Co.,  223  111.  592,  79  N.  E.  147,  upholding  Hurd's  Rev.  Stats. 
1905,  e.  114,  §  6,  requiring  railroad  to  make  yearly  report  on  designated 
subjects ;  Lake  Erie  etc.  R.  R.  Co.  v.  Shelley,  163  Ind.  43,  71  N.  E.  154, 
under  statute  requiring  railroad  crossing  road  to  restore  road  to  former 
state,  railroad,  on  construction  of  road  across  traoks,  oauiot  recover 
expense  of  crossings;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  350, 
367,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  906,  911,  upholding  law  making 
railroads  liable  for  injuries  to  employees;  State  v.  Chicago  etc.  R.  Co., 
239  Mo.  233,  234,  295,  143  S.  W.  794,  815,  upholding  law  requiring 
railroad  to  run  train  on  Sunday;  State  ex  rel.  City  of  Duluth  v. 
Northern  Pac.  Ry.  Co.,  98  Minn.  432,  108  N.  W.  271,  upholding  statute 
requiring  railroad  to  repair  crossings;  Ex  parte  Ah  Pah,  34  Nev.  289, 
119  Pac.  773,  upholding  law  prohibiting  houses  of  ill  fame  within  eight 
hundred  yards  of  school;  Lehigh  Valley  R.  Co.  v.  Canal  Board,  204 
N.  Y.  475,  Ann.  Oas.  19130,  1228,  97  N.  E.  965,  holding  State  might 
raise  railroad  bridge  so  as  to  facilitate  navigation  on  stream;  Stine  v. 
Lewis,  33  Okl.  620,  127  Pac.  401,  upholding, right  of  board  of  health 
to  proclaim  quarantine  lines;  Noble  State  Bank  v.  Haskell,  22  OkL 
70,  97  Pac.  600,  upholding  bank  guaranty  law  of  Oklahoma;  Bacon  v. 
Boston  etc.  R.  R.,  83  Vt.  453,  76  Atl.  142,  and  Sabre  v.  Rutland  R.  Co., 
86  Vt.  364,  Ann.  Oas.  19150,  1269,  85  Atl.  700,  both  upholding  right  of 
State  to  appoint  railroad  commission ;  El  Paso  etc.  R.  Co.  v.  Foth,  101 
Tex.  140,  100  S.  W.  175,  upholding  law  requiring  guards  for  steam 
gauges ;  El  Paso  etc.  R.  Co.  v.  Foth,  45  Tex.  Civ.  283,  100  S.  W.  175, 
holding  legislature  can  abolish  fellow-servant  doctrine  as  to  injuries 
received  by  railroad  employees;  United  States  v.  Union  Pac.  Ry.  Co., 
160  U.  S.  37,  40  L.  Ed.  832,  16  Sup.  Ct.  204;,  upholding  25  Stat.  382, 
requiring  subsidy  railroads  to  maintain  telegraph  lines;  Baltimore  v. 
Baltimore  Trust  Co.,  166  U.  S.  685,  41  L.  Ed.  1164,  17  Sup.  Ct.  701, 
upholding  direction  of  city  to  railroad  to  maintain  but  one  track  on 
certain  street;  Chicago  etc.  R.  R.  Co.  v.  Nebraska,  170  U.  S.  74,  42 
L.  Ed.  954,  18  Sup.  Ct.  520,  upholding  contract  between  city  and  two 
railroads,  providing  for  building  of  viaduct  at  expense  of  roads;  Mich- 
igan Tel.  Co.  V.  Charlotte,  93  Fed.  15,  upholding  ordinances  regulating 
telegraph  wires;  Mayor  etc.  of  Baltimore  v.  President  etc.  of  Turn- 
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pike  Co.,  80  Md.  546,  31  Atl.  422, .  tnmpike  company  having  right  to 
grade  roads  must  bear  expense  of  grading  intersecting  streets  within 
city  limits;  Chesapeake  etc.  Tel.  Co.  v.  Mayor  etc.  of  Baltimore,  89 
Md.  711,  43  Atl.  787,  contract  granting  use  of  streets  for  underground 
conduits,  under  ordinance,  can  only  be  rescinded  on  ground  of  danger 
to  public  health  or  safety;  Virginia  Development  Co.  v.  Crozer  Iron 
Co.,  90  Va.  133,  44  Am.  St.  Bep.  899  (see  17  S.  E.  808),  upholding  stat- 
ute giving  prior  liens  on  property  of  mining  corporations  for  supplies 
famished;  Southern  Kansas  Ry.  Ca  v.  Oklahoma  City,  12  Okl.  103,  69 
Pac.  1067,  arguendo. 

Distinguished  in  Missouri  Pac.  Ry.  Co.  v.  City  of.  Omaha,  197  Fed. 
518,  117  C.  C.  A.  12,  holding  railroad  cannot  be  compelled  to  build 
viaduct  sufficient  to  also  carry  street  railroad;  First  State  Bank  v. 
Shallenberger,  172  Fed.  1004,  holding  State  could  not  prohibit  indi- 
viduals from  engaging  in  banking  business ;  Ex  parte  Gardner,  84  Kan. 
270,  83  L.  R.  A.  (N.  8.)  956,  113  Pac.  1056,  holding  State  cannot  re- 
quire railroad  to  transport  national  guard  at  rate  of  one  cent  per 
mile. 

OoTemmental  power  of  self -protection  cannot  be  contracted  away,  nor 
protection  of  community  from  injury. 

Approved  in  Atlantic  Coast  Line  R.  R.  Co.  v.  City  of  Goldsboro,  232 
U.  S.  558,  560,  58  L.  Ed.  726,  727,  34  Sup.  Ct.  364,  holding  munici- 
pality might  specify  certain  hours  for  shifting  of  cars  by  railroad; 
New  Orleans  Gaslight  Co.  v.  Drainage  Commission,  197  U.  S.  460,  49 
L.  Ed.  835,  25  Sup.  Ct.  491,  upholding  imposition  on  gas  company  of 
cost  of  changing  location  of  pipes  necessitated  by  construction  of 
sewer  system;  Southern  Pac.  Co.  v.  City  of  Portland,  177  Fed.  962, 
refusing  to  allow  railroad  to  operate  steam  locomotives  on  streets; 
Macon  St.  R.  R.  Co.  v.  Macon,  112  Ga.  787,  38  S.  E.  62,  holding  city 
has  power  to  compel  street- railroad  company  to  remove  its  tracks  from 
the  side  to  the  center  of  the  street;  Chicago  etc.  R.  R.  Co.  v.  Chicago, 
166  U.  S.  252,  41 L.  Ed.  999,  17  Sup.  Ct.  591,  city  opening  streets  across 
railroad  track  not  bound  to  compensate  railway  for  expense  of  gates; 
Wabash  R.  R.  Co.  v.  Defiance,  167  U.  S.  99,  42  L.  Ed.  92,  17  Sup.  Ct. 
752,  upholding  ordinance  changing  street  grade  at  railroad  crossing; 
Morris  etc.  R.  R.  Co.  v.  Orange,  63  N.  J.  L.  263,  264,  43  Atl.  734,  rail- 
road is  not  entitled  to  compensation  for  gates  put  at  crossing  where 
highway  built  across  track;  Chicago  etc.  Ry.  Co.  v.  Milwaukee,  97 
Wis.  431,  72  N.  W.  1122,  allowing  compensation  to  railroad  where 
highway  laid  out  across  track  not  under  police  power. 

Besenre  power  to  alter  charter  authorizes  changes  not  impairing  objects 
of  grant  or  vested  rights. 

Approved  in  Stanislaus  County  v.  San  Joaquin  etc.  Irr.  Co.,  192  U.  S. 
212,  48  L.  Ed.  412,  24  Sup.  Ct.  245,  holding  reduction  of  water  rates 
so  as  to  give  annual  income  of  six  per  cent  on  then  value  of  property 
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does  not  amount  to  a  taking  of  property  without  due  process  of  law; 
Looker  v.  Maynard,  179  U.  S.  52,  45  L.  Ed.  82,  21  Sup.  Ct.  23,  holding 
statute  permitting  each  stockholder  of  corporation  to  cumulate  his 
votes  upon  one  or  more  candidates  for  directors  (Mich.  Pub.  Act^  1885, 
p.  116),  is  within  power  reserved  by  State  Constitution  to  amend  or 
repeal  future  acts  of  incorporation;  Union  Pac.  Ry.  Co.  v.  Mason  City 
etc.  Ry.  Co.,  128  Fed.  238,  64  C.  C.  A.  348,  holding  reservation  of  power 
to  change  charter  authorizes  legislature  to  make  any  change  which  does 
not  impair  vested  rights;  Newburyport  Water  Co.  v.  Newbuiyport,  103 
Fed.  587,  holding  where  franchise  to  private  corporation  to  erect  water- 
works to  supply  city  with  water  is  not  exclusive,  subsequent  grant  to 
city  of  right  to  build  competing  works  is  not  taking  property  without 
due  process  of  law;  Matthews  v.  Board  of  Corporation  Commrs.,  97 
Fed.  404,  holding  North  Carolina  act  of  1899,  creating  State  corpora- 
tion commission,  giving  it  the  right  to  regulate  railroad  rates,  operates 
as  a  repeal  of  charter  pro  tan  to  which  vests  company  with  exchisive 
power  to  fix  its  rates;  Ozan  Lumber  Co.  v.  Biddie,  87  Ark.  592,  113 
S.  W.  798,  upholding  law  making  corporations  liable  for  injuries  to 
employees ;  Town  of  New  Decatur  v.  American  Telephone  etc.  Co.,^  176 
Ala.  559,  Ann.  Oas.  1915A,  876,  58  South.  634,  refusing  to  uphold  law 
requiring  telegraph  company  to  remove  poles ;  Wilmington  City  Ry.  Co. 
V.  Wilmington  &  B.  S.  Ry.  Co.,  8  Del.  Ch.  492,  496,  46  Atl.  15,  16,  hold- 
ing legislature  may  revoke  franchise  to  use  streets;  New  York  Cent. 
etc.  R.  Co.  V.  City  of  New  York,  202  N.  Y.  225,  95  N.  E.  642,  holding 
grant  to  railroad  to  use  streets  was  for  life  of  corporation;  dissenting 
opinion  in  State  v.  Haun,  61  Kan.  166,  59  Pac.  347,  majority  holding 
chapter  145,  Kan.  Laws  1897,  relating  to  payment  of  wages  of  laborers, 
is  not  exercise  by  legislature  of  power  to  alter  corporate  charters; 
dissenting  opinion  in  Lankford  v.  Menefee,  45  Okl.  251,  145  Pac.  383, 
majority  refusing  to  allow  suit  by  bank  commissioner  against  stock- 
holder of  insolvent  trust  company. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St 
Bep.  291. 

Ballroads  are  quasi-public  and  subject  to  legislation  to  protect  pvUic 
against  danger,  injustice  or  oppression. 

Approved  in  Virginia  t)evelopment  Co.  v.  Crozer  Iron  Co.,  90  Va. 
131,  44  Am.  St.  Rep.  898  (see  17  S.  E.  808),  upholding  statute  giving 
prior  lien  on  property  of  mining  corporations  for  supplies  furnished. 

Constitutional  guaranty  of  equal  protection  is  not  Tlolated  by  compel- 
ling railroads  to  pay  expense  of  change  of  crossing  grades. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Minneapolis,  232  U.  S.  438,  58 
L.  Ed.  674,  34  Sup.  Ct.  400,  and  Cincinnati  etc.  Ry.  Co.  v.  Conners- 
ville,  218  U.  S.  343,  20  Ann.  Oas.  1206,  54  L.  Ed.  1064,  31  Sup.  Ct. 
93,  both  holding  railroad  company  not  entitled  to  expense  of  constme- 
tion  of    bridge  where    highway  is   cut  through  embankment;    West 
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Chicago  St.  R.  R.  Co.  v.  Illinois,  201  U.  S.  526,  50  L.  Ed.  853,  26  Sup. 
Ct.  518,  upholding  ordinance  requiring  street  railroad  to  remove  or 
lower  tunnel  across  river  made  necessary  by  increased  size  of.  vessels 
navigating  river;  Chicago  etc.  Ry.  Co.  v.  Illinois,  200  U.  S.  583,  50 
L.  Ed.  605,  26  Sup.  Ct.  341,  upholding  imposition  on  railroad  of  cost  of 
rebuilding  bridge  made  necessary  by  changing  channel  of  creek  by 
drainage  commissioners;  Chicago  etc.  R.  Co.  v.  Board  of  Supervisors, 
170  Fed.  669,  and  Chicago  etc.  R.  Co.  v.  Board  of  Supervisors,  182 
Fed.  296,  31  L.  R.  A.  (N.  S.)  1117,  104  C.  C.  A.  673,  both  holding  rail- 
road not  entitled  to  expense  of  building  bridge  over  public  drainage 
ditch;  Grainger  v.  Douglas  Park  Jockey  Club,  148  Fed.  521,  522,  523, 
8  Ann.  Oas.  997,  78  C.  C.  A.  199,  upholding  Kentucky  act  creating 
racing  commission  and  regulating  racing  of  running  horses;  Camden 
etc.  Ry.  Co.  v.  Catlettsbnrg,  129  Fed.  432,  upholding  ordinance  requiring 
flagmen  at  street  crossings;  Yazoo  etc.  R.  R.  Co.  v.  Harrington,  85 
Miss.  375,  37  South.  1017,  upholding  statute  requiring  railroads  to 
maintain  cattle-guards  where  tracks  pass  through  inclosed  land;  Chi- 
cago etc.  R.  R.  Co.  V.  State,  47  Neb.  570,  53  Am.  St.  Bep.  568,  41 L.  R.  A. 
485,  66  N.  W.  629,  upholdii^  ordinance  requiring  railroad  to  keep  via- 
ducts in  repair. 

Distinguished  in  dissenting  opinion  in  People  v.  Bradley,  207  N.  Y. 
622,  101  N.  E.  776,  majority  upholding  powers  of  railway  terminal 
station  commission. 

Liability  for  cost  of  grade  crossings.    Note,  26  L.  R.  A.  93. 

State  dedfllon,  in  proper  ezerclse  of  police  power,  infklngea  no  Federal 
Umitationa. 

Approved  in  New  York  etc.  R.  R.  Co.  v.  Plymouth,  193  U.  S.  668, 
48  L.  Ed.  839,  24  Sup.  Ct.  854,  and  Connecticut  v.  Woodruff,  153  U.  S. 
691,  38  L.  Ed.  871,  14  Sup.  Ct.  976,  both  following  rule ;  Attorney  Gen- 
eral V.  Jochim,  99  Mich.  372,  41  Am.  St.  Rep.  617,  28  L.  B.  A.  704, 
58  N.  W.  615,  arguendo. 

Duty  of  railroad  to  light  space  below  elevated  tracks.    Note,  36 
L.  R.  A.  (N.  S.)  1081. 

151  n.  S.  572-576,  38  I..  Ed.  274,  14  Sup.  Ot.  422,  XTNITED  STATES  ▼. 
LA  TOUBBETTE. 

Not  cited. 

151  U.  S.  577-586,  38  L.  Ed.  276,  14  Snp.  Ot.  426,  UNITED  STATES  ▼. 
THOMAS. 

Title  of  school  lands  vests  in  State,  subject  to  prior  recognized  right  of 
occnpatlon  in  Indians,  etc. 

Approved  in  Wisconsin  v.  Hitchcock,  201  U.  S.  212,  214,  215,  50 
L.  Ed.  731,  732,  26  Sup.  Ct.  498,  denying  jurisdiction  of  Wisconsin 
over  every  sixteenth  section  of  Chippewa  lands,  where  Indians  have  not 
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surrendered  occupancy;  Minnesota  v.  Hitchcock,  185  U.  S.  392,  46 
L.  Ed.  965,  22  Sap.  Ct.  658,  holding  State  of  Minnesota  has  no  interest 
in  any  of  the  lands  included  in  the  cession  by  Chippewa  Indians  in 
Minnesota,  of  all  their  title  and  interest  in  nnsurveyed  and  unallotted 
Unds;  Morrison  v.  United  States,  212  Fed.  36,  128  C.  C.  A.  485,  Md- 
ing  title  to  school  lands  did  not  vest  in  State  of  Oregon  until  after 
approvalof  survey  by  general  land  office;  United  States  v.  Tolly,  140 
Fed.  905,  determining  judsdiction  ever  erine  wminiitted  on  Fort  Mis- 
soula Military  Reservation;  State  v.  Columbia  George,  39  Or.  136, 137, 
65  Pac.  607,  holding  under  act  of  Congress  of  March  3, 1885,  providing 
for  trial  of  Indians  committing  mui'dw  within  iimxts  -vt  -any  Indian 
reservation  in  Federal  courts,  an  allottee  of  Umatilla  reservation 
charged  with  murder  could  only  be  tried  in  Federal  courts;  United 
States  V.  Mullin,  71  Fed.  686,  executive  department  treaty  chaiged 
with  duty  of  protecting  Winnebago  Indians  in  use  and  occupancy  of 
reservation. 

Distinguished  in  United  States  v.  Morrison,  240  U.  S.  207,  209,  60 
L.  Ed.  606,  607,  36  Sup.  Ct.  332,  holding  school  lands  did  not  pass  to 
Oregon  until  survey  had  been  approved  by  general  l,and  office. 

Congress  may  pass  laws  to  protect  Indiaiu  on  reservation,  witbln  State, 
and  punish  crimes  thereon. 

Approved  in  Ex  parte  Moore,  28  S..D.  344,  Ann.  Oas.  1914B,  648, 
133  N.  W.  819,  holding  United  States  courts  have  no  jurisdiction  of 
crime  committed  outside  reservation;  Truscott  v.  Hurlbut  Land  etc. 
Co.,  73  Fed.  65,  19  C.  C.  A.  374,  and  United  States  v.  King,  81  Fed. 
625,  arguendo. 

Indians  as  subject  to  State  regulation.    Note,  Ann.  Oaa.  1914B, 
664. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  L.  B.  A 
1916F,  590. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  R.  A.  895. 

Miscellaneous.  Cited  in  Oregon  v.  Hitchcock,  202  U.  S.  70,  50  L.  Ed. 
939,  26  Sup.  Ct.  568,  courts  cannot  interfere  with  Land  Department's 
allotment  of  swamp-lands  on  Indian  reservation  while  legal  title  still 
in  government. 

151  U.  S.  586-607,  38  L.  Ed.  279,  14  Sup.  Ot.  458,  MAXWELL  LAKD-GRANT 
CO.  ▼.  DAWSON. 

Error  in  excluding  deed  is  not  cured  by  adminions  of  counsel  as  to 
contents,  to  enable  appellate  court  to  pass  thereon. 

Approved  in  Francisco  v.  Chicago  etc.  R.  Co.,  149  Fed.  355,  9  Ann. 
Oas.  628,  79  C.  C.  A.  292,  where  at  close  of  trial  defendant  moved  for 
instructed  verdict  in  its  favor,  and  motion  granted,  but  before  instruc- 
tion plaintiff  took  involuntary  nonsuit,  latter  cannot  be  reviewed. 


815    MAXWELL  LAND-GRANT  CO.  v.  DAWSON.    151 U.  S.  586-607 

Adyene  poaeflBion  li  qnestton  of  ftctnality  and  eontinnity,  rather  than 
good  f  aitlL 

Approved  in  Chambers  v.  Bessent,  17  N.  M.  497,  501,  134  Pac.  240, 
242,  holding  where  one  in  possession  admits  title  in  another,  continuity 
of  adverse  possession  is  broken. 

Oeneral  repute  that  land  claimed  was  claimant's  is  admissible  to  show 
notoriety. 

Approved  in  Johnson  v.  Thomas,  23  App.  D.  C.  151,  holding  culti- 
vation of  land  is  sufficient  to  give  notice  of  title  by  adverse  possession ; 
Johnson  v.  Rhodes,  62  Fla.  230,  56  South.  442,  holding  party  cannot 
be  compelled  to  explain  why  he  kept  his  deed  off  record;  Kruse  v. 
Fredlum,  96  Kan.  458,  152  Pac.  618,  holding  reputation  cannot  estab- 
lish title  in  land;  International  Harvester  Co.  v.  Myers,  86  Kan.  509, 
S9  L.  B.  A.  (N.  S.)  628,  121  Pac.  505,  holding  neighborhood  notoriety 
may  be  used  as  proof;  Spicer  v.  Spicer,  249  Mo.  594,  Ann.  Oaa.  1914D, 
288,  155  S.  W.  835,  applying  principle  where  defendant  in  suit  to 
quiet  title  sets  up  adverse  possession ;  Gardner  *v.  Wright,  49  Or.  626, 
91  Pac.  293,  holding  one  using  water  under  adverse  notices  may  estab- 
lish adverse  possession  to  same;  Lush  v.  Pelter,  101  Ya.  794,  45  S.  £. 
334,  holding  party  claiming  by  adverse  possession  may  show  that  land 
was  generally  reputed  to  belong  to  him;  Knight  v.  Knight,  178  111.  556, 
53  N.  E.  307,  following  rule ;  Eastern  Or^on  Land  Co.  v.  Cole,  92  Fed. 
951,  35  C.  C.  A.  100,  admitting  evidence  of  notorious  ownership  in 
grantor. 

Admissibility  of  evidence  of  reputed  title  in  action  involving  ad- 
verse possession.    Note,  Ann.  Oas.  1914D,  248. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.  Note.  15  L.  B,  A.  (N.  S.)  1201, 
1256,  1257. 

Plaintiff  claiming  under  grant  with  many  exceptions  must  show  txtjct 
not  within  exception. 

Approved  in  Davis  v.  Commonwealth  Land  etc.  Co.,  141  Fed.  733, 
following  rule ;  Smith  v.  United  States,  157  Fed.  727,  85  C.  C.  A.  353, 
holding  one  seeking  to  avoid  indictment  by  claiming  exception  must 
show  such  exception;  Green  v.  Davis,  156  Fed.  356,  84  C.  C.  A.  248, 
holding  action  in  ejectment  may  describe  land  as  certain  tract  with 
some  exceptions,  but  exceptions  must  be  accurately  described;  Lummer 
V.  Unruh,  25  Cal.  App.  106,  142  Pac.  917,  holding  proof  of  payment  of 
taxes  for  thirty  years  raises  presumption  land  not  within  exception; 
Hill  V.  Barner,  8  Cal.  App.  64,  96  Pac.  114,  holding  one  deraigning 
title  from  sheriff's  sale,  where  certain  portion  reserved,  has  burden  of 
showing  land  not  within  exception;  Waggoner  v.  Dodson,  96  Tex.  421, 
73  S.  W.  518,  holding  where  subsequent  deed  recited  loss  of  former 
deed,  it  cannot  be  presumed  that  prior  deed  was  to  grantee  in  subse- 
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quent  deed;  Virginia  Coal  etc.  Co.  v.  Keystone  Coal  etc.  Co.,  101  Va. 
730,  45  S.  E.  293,  294,  holding  where  plaintiff  in  ejectment  claims 
under  jnnior  patent  from  State  and  defendant  claims  .under  senior 
patent  including  excepted  lands,  burden  is  on  plaintiff  to  locate  ex- 
cepted lands;  Pennington  v.  Underwood,  59  W.  Va.  342,  53  S.  E.  465, 
holding  plaintiff  in  ejectment  must  prove  boundaries  of  his  land; 
Corinne  Co.  v.  Johnson,  156  U.  S.  576,  39  L.  Ed.  538,  15  Sup.  Ct.  410, 
applying  principle  where  land  claimed  under  railroad  grant;  Reusens 
V.  Lawson,  91  Va.  254,  21  S.  E.  356,  following  rule  in  ejectment;  Webb 
V.  Phillips,  80  Fed.  959,  26  C.  C.  A.  272,  applying  principle  in  suit  for 
replevin  of  timber  cut  on  plaintiff's  land. 

Whether  claimant  must  show  land  not  included  within  exceptions 
from  conveyance  relied  on.    Note,  5  L.  B.  A.  (N.  S.)  156. 

Where  granting  clause  of  conveyaace  or  statute  contains  exception, 
claimant  must  plead  botb. 

Approved  in  Patton  v.  Cincinnati  etc.  Ry,  Co.,  208  Fed.  33,  holding 
to  obtain  removal  of  cause  defendant  must  show  action  one  not  ex- 
cepted from  statute  allowing  removal ;  United  States  v.  Wood,  159  Fed. 
188,  holding  where  statute  defining  offenses  states  an  exception,  indict- 
ment must  show  accused  not  within  exception;  Ball  v.  Carroll,  42  Tex. 
Civ.  329,  92  S.  W.  1025,  holding  one  claiming  under  deed  conveying 
portion  of  grant  not  previously  conveyed  must  prove  land  in  contro- 
versy not  included  in  that  previously  conveyed;  Ledbetter  v.  United 
States,  170  U.  S.  611,  42  L.  Ed.  1168,  18  Sup.  Ct.  776,  applying  prin- 
ciple to  indictment  under  Act  of  February  8,  1875,  e.  36,  §  16;  Reusens 
V.  Lawson,  91  Va.  253,  21  S.  E.  355,  following  rule  in  ejectment. 

Exception  wiflidraws  part  of  thing  granted,  which  would  otherwise 
have  passed. 

Approved  in  Higgins  Oil  etc.  Co.  v.  Victory  Co.,  230  Fed.  422,  holding 
conveyance  of  land  did  npt  include  that  previously  dedicated  as  public 
road;  Cox  v.  McClure,  71  Conn.  733,  43  Atl.  312,  applying  principle  to 
deed  claimed  to  convey  riparian  rights;  Reusens  v.  Lawson,  91  Va. 
256,  257,  21  S.  E.  356,  357,  plaintiff  in  ejectment,  introducing  deed  con- 
taining exception,  has  burden  of  proving  land  in  question  not  within 
exception;  Harman  v.  Steams,  95  Va.  71,  27  S.  E.  605,  deed  reciting 
that  nothing  conveyed  which  grantor  had  sold  creates  reservation; 
Stockton  v.  Morris,  39  W.  Va.  442,  19  S.  E.  534,  grant  upon  inclusive 
survey,  including  within  lands  prior  claims  therein  reserved,  passes  no 
title  to  such  claims. 

Effect  of  bar  of  statute  of  limitations.    Note,  95  Am.  St.  Rep.  672. 

Miscellaneous.  Cited  in  Surghenor  v.  Ranger,  133  Fed.  461,  66 
C.  C.  A.  327,  Mexican  government  recognized  verbal  grants  of  land; 
In  re  Taylor,  102  Fed.  730,  42  C.  C.  A.  1,  holding  where  answer  to 
petition  in  proceedings  in  involuntary  bankruptcy  alleges  bankrupt  is 
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not  insolvent  and  ease  is  submitted  on  pleadings,  adjudication  of  bank- 
raptey  is  error. 

m 

151  U.  8.  607-e26,  38  L.  Ed.  286,  14  8ap.  Ot.  442,  SHATTER  ▼.  ALTERTON. 

Assignment  of  error  for  excluding  answer  in  deposition  will  not  be 
be  regarded  if  answer  not  in  record. 

Approved  in  Whitney  v.  Fox,  166  U.  S.  645,  41  L.  Ed.  1148,  17  Sup. 
Ct.  716,  applying  principle  where  deposition  not  part  of  record;  South- 
em  Ry.  Co.  V.  Lester,  151  Fed.  575,  81  C.  C.  A.  53,  holding  appellant 
must  show  that  exclusion  of  testimony  was  harmful;  Atchison  etc.  Ry. 
Co.  V.  Phipps,  125  Fed.  480,  60  C.  C.  A.  314,  holding  in  order  to  re- 
verse judgment  for  rejecting  evidence,  it  must  be  shown  that  ruling 
was  injurious;  Morimura  v.  Samaha,  25  App.  D.  C.  196,  applying  rule 
where  counsel  was  not  allowed  to  furnish  question;  O'Keefe  v.  Dillen- 
beck,  15  Okl.  440,  83  Pac.  541,  applying  rule  where  certain  records  ex- 
cluded from  evidence. 

Distinguished  in  Buckstaff  v.  Russell,  151  U.  S.  636,  38  L.  Ed.  296,  14 
Sup.  Ct.  461,  where  witness  testifies  in  person,  error  to  reject  answer 
if  question  imports  answer  favorable  to  party  propounding. 

That  debt  was  not  in  grantor's  statement  to  Bradstreet  is  competent 
to  prove  its  nonexistence. 

9 

Approved  in  Wilson  v.  Harris,  21  Mont.  418,  54  Pac.  61,  in  attack- 
ing sale  by  mother  to  daughtet,  proof  of  indebtedness  not  overcome 
by  statements  of  mother's  agents  to  mercantile  agency  omitting  mention 
of  indebtedness. 

Information  communicated  in  contract,  fiduciary  or  similar  rela- 
tion as  privileged  from  disclosure.  Note,  Ann.  Oas.  19160, 
702. 

Communications  in  confidence  as  privileged.  Note,  85  L.  R.  A. 
(N.  S.)  585. 

If  grantee  has  sulBcient  notice  of  ftaud  to  put  him  on  inquiry,  deed 
may  be  set  aside. 

Approved  in  Stonebraker-Zea  Cattle  Co.  v.  United  States,  220  Fed. 
101,  135  C.  C.  A.  96,  holding  defendant  in  suit  to  cancel  government 
patent  must  show  want  of  knowledge  of  defects;  Lumpkin  v.  Foley,  204 
Fed.  381,  122  C.  C.  A.  542,  where  insolvent  corporation  applied  to 
claimant  for  loan  to  be  secured^  by  mortgage  of  all  its  assets,  and  he 
could  have,  by  investigation,  learned  that  corporation  was  insolvent, 
he  was  not  a  bona  fide  purchaser  within  Bankruptcy  Act,  §  67e,  and 
mortgage  was  void;  Rexford  v.  Brunswick-Balke-CoUender  Co.,  181 
Fed.  473,  104  C.  C.  A.  210,  holding  heirs  of  lunatic  concluded  by  judg- 
ment confirming  sale  of  his  land;  Houck  v.  Christy,  152  Fed.  615,  81 
C.  C.  A.  602,  applying  rule  to  fraudulent  conveyance  by  bankrupt; 
XVI— 52 
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Sonthem  Bldg.  etc.  Assn.  v.  Miller,  110  Fed.  39,  49  C.  C.  A.  21,  holding 
where  mortgagee  insnred  property  upon  failure  of  mortgagor  to  do  so, 
and  there  was  lose  by  fire  and  insolvency  of  company,  the  facts  con- 
stituted no  defense  to  a  foreclosure;  Columbus,  S.  &  H.  R.  R.  Co.  Ap- 
peals, 109  Fed.  206,  48  C.  C.  A.  275,  holding  under  facts  of  this  case 
purchaser  was  put  upon  his  inquiry  as  to  title  of  vendor;  Scott  v. 
Hants,  35  S.  D.  638,  153  N.  W.  896,  holding  sale  of  furniture  by  tenant 
to  landlord  is  presumptively  fraudulent  where  no  change  of  possession; 
Jackson  v.  Glaze,  3  Okl.  147,  41  Pac.  80,  party  purchasing  goods  in  good 
faith  acquires  title,  ^  though  vendor  intended  to  defraud  creditors; 
Kansas  etc.  Plow  Co.  v.  Sherman,  3  Okl.  214,  S2  L.  R.  A.  62,  41  Pac. 
626,  not  necessary  to  show  actual  notice  of  or  participation  in  fraud  by 
transferee. 

Participation  in    vendor's  fraud    invalidating    transfer  for  good 
consideration.    Note,  82  L.  R.  A.  47. 

Jury  may  be  told  that  grantor  and  grantee,  being  brothezs,  renden 
careful  scrutiny  necessary. 

Approved  in  Vansickle  v.  Wells,  Fargo  &  Co.,  105  Fed,  24,  holding 
debtor  may  give  preference  to  member  of  his  family  to  whom  he  is 
justly  indebted  by  conveying  property  to  him,  although  insolvent; 
Studebaker  Bros.  Mfg.  Co.  v.  ZoUars,  12  S.  D.  304,  81  N.  W.  293, 
holding  chattel  mortgage  given  to  relative  for  bona  fide  indebtedness  is 
valid  as  against  judgment  creditor. 

Supreme  Court,  on  error  to  State  court,  cannot  set  aside  Terdict  not 
Justified  by  evidence. 

Approved  in  Texas  etc.  Ry.  Co.  v.  Patton,  61  Fed.  271,  9  C.  C.  A. 
487,  following  rule;  Chicago  etc.  R.  Co.  v.  Ponn,  191  Fed.  691,  U2 
C.  C.  A.  228,  holding  appellate  court  will  follow  trial  court's  ruling  as 
to  excessive  verdict;  Tdedo  etc.  R.  Co.  v.  Howe,  191  Fed.  780,  112 
C.  C.  A.  262,  holding  appellate  court  cannot  weigh  evidence;  Illinois 
Cent.  Ry.  Co.  v.  Davies,  146  Fed.  248,  76  C.  C.  A.  613,  excessiveness 
of  verdict  is  not  reviewable. 

161  U.  S.  626-638,  38  I..  Ed.  292,  14  Sup.  Ot  448,  BUOKSTAFP  ▼.  BTTB- 
SELL. 

If   plaintiif   in   error's    counterclaim   exceeds   five   thousand   doOan, 
Supreme  Court  baa  Jurisdiction,  though  plaintiff's  claim  leas. 

Approved  in  Export  etc.  Lumber  Co',  v.  Port  Banga  Lumber  Co.,  237 
U.  S.  391,  69  L.  Ed.  1011,  35  Sup.  Ct.  604,  holding  Supreme  Court  had 
no  jurisdiction  where  greatest  sum  recoverable  on  counterclaim  did 
not  reach  jurisdictional  amount;  Harten  v.  Loffler,  212  U.  S.  404,  58 
L.  Ed.  573,  29  Sup.  Ct.  351,  applying  rule  where  setoff  for  unpaid  pur- 
chase price  excluded  jurisdictional  amount;  Henk  v.  Baumann,  100 
Wis.  31,  75  N.  W.  314,  under  Wisconsin  Laws  of  1897,  c.  183,  juris- 
dictional amount  is  amount  as  case  stands  on  appeaL 
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Aznonnt  in  controversy  for  purpose  of  appeal  where  defendant  has 
filed  connterclaim.    Note,  Aim.  Om.  1914A,  1042. 

Defendants,  mnst  prove  that  engine  sold  was  not  as  guaranteed,  in  sup- 
port of  connterclaim. 

Approved  in  Sanderson  v.  Trump  Mfg.  Co.,  180  Ind.  218,  102  N.  E. 
10,  holding  sellers  of  maehinery  need  not  show  that  they  satisfied  test; 
Fifth  Ave.  Library  Society  v.  Phillips,  39  Okl.  802,  136  Pac.  1077, 
holding  plaiHiiif  need  not  show  that  books  sold  were  as  warranted. 

^ma  tar  exdnsion  or  admission  of  answer  in  deposition  Is  disregarded 
unless  set  out  in  record. 

Approved  in  Whitney  v.  Fox,  166  U.  S.  646,  41  L.  Ed.  1148,  17  Sup. 
Ct.  716,  following  rule;  Southern  Ry.  Co.  v.  Lester,  151  Fed.  575,  81 
C.  C.  A.  53,  holding  appellant  must  show  ezelusion  of  testimony  was 
harmful. 

Exclusion  of  answer  of  witness  testifying  in  person  is  error,  if  ques- 
tion proper,  admitting  of  answer  favoring  questioner. 

Approved  in  Resurrection  Gk>ld  Min.  Co.  v.  Fortune  Gold  Min.  Co., 
129  Fed.  677,  64  C.  C.  A.  180,  following  rule;  Kansas  City  Southern 
Ry.  Co.  V.  Jones,  241  U.  S.  182,  60  L.  Ed.  945,  36  Sup.  Ct.  513,  11 
N.  C.  C.  A.  43,  holding  counsel  need  not  state  purpose  of  question; 
Himrod  v.  Ft.  Pitt  Min.  etc.  Co.,  202  Fed.  727,  121  C.  C.  A.  186,  ap- 
plying rule  in  action  of  trespass;  Harris  v.  Brown,  187  Fed.  7,  109 
C.  C.  A.  60,  holding  wife  competent  witness  for  husband  in  action 
for  alienation  of  her  affections;  Prettyman  v.  United  States,  180  Fed. 
38,  103  C.  C.  A.  384,  holding  in  prosecution  for  misappropriation  of 
funds  of  bank,  witness  may  be  asked  as  to  agreement  to  divert  funds; 
Stanley  v.  Beckham,  153  Fed.  155,  82  C.  C.  A.  304,  holding  party 
should  be  allowed  to  explain  his  understanding  as  to  agreement  to 
accept  stock  in  payment  of  wages;  Hartnett  v.  Boston  Store  of  Chicago, 
265  lU.  337,  L.  R.  A.  19160,  460,  106  N.  E.  840,  holding  party  need  not 
show  purpose  of  question:  Origet  v.  Hedden,  155  U.  S.  235,  39  L.  Ed. 
183,  15  Sup.  Ct.  94,  and  Hoffmann  v.  Mayaud,  93  Fed.  177,  35  C.  C.  A. 
256,  both  following  rule ;  United  States  v.  Indian  Grave  Drainage  Dist., 
85  Fed.  931,  2j9  C.  C.  A.  578,  where  witness  not  permitted  to  answer 
question,  substance  of  answer  should  be  set  out  in  exceptions;  Markey 
V,  State,  47  Fla.  59,  37  South.  60,  arguendo. 

Distinguished  in  Farwell  Co.  v.  McGraw,  13  Colo.  App.  472,  59  Pac. 
233,  holding  in  attachment  action  on  issue  as  to  truth  of  attachment 
affidavit  that  defendant  had  fraudulently  disposed  of  his  property, 
it  is  not  error  to' sustain  objection  to  question  as  to  whether  defend- 
ant had  made  sales  for  less  than  cost  from  stock  owned  by  him  prior 
to  purchase  from  plaintiff* 
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151  XT.  8.  639-^8,  38  L.  Ed.  297,  14  Sup.  Ot.  465,  BBYAN  v,  BOARD  OF 
EDUOATIOH  OF  KENTUCKT  CONFEBENOB  OF  M.  £.  CHX7BCH, 
SOUTH. 

Supreme  Court  adjudges  existence  or  impairment  of  contract  in  State 
law,  independently  of  State  decision. 

Approved  in  J.  W.  Perry  Co.  v.  City  of  Norfolk,  220  U.  S.  479,  55 
L,  Ed.  561,  31  Sup.  Ct.  465,  holding  Supreme  Court  will  review  ques- 
tion whether  municipal  lessee  exempted  from  tax;  Steams  v.  Minne- 
sota, 179  U.  S.  233,  46  L.  Ed.  170,  21  Sup.  Ct.  77,  holding  competency 
of  legislature  to  make  contract  and  meaning  thereof  are  matters  which 
United  States  Supreme  Court  must  determine  for  itself  on  writ  of  error 
to  State  court;  Mobile  etc.  R.  R.  Co.  v.  Tennessee,  153  U.  S.  495,  38 
L.  Ed.  797,  14  Sup.  Ct.  971,  construing  Tennessee  act  of  1848  exempting 
railroad  from  taxation;  Douglas  v.  Kentucky,  168  U.  S.  502,  42  L.  Ed. 
668,  18  Sup.  Ct.  204,  construing  provision  of  Kentucky  Constitution 
of  1891  with  respect  to  revocation  of  lottery  charters. 

Distinguished  in  Bank  of  Kentucky  v.  Stone,  88  Fed.  397,  principle 
not  applicable  where  prior  judgment  set  up  as  res  adjudicata. 

Parties'  belief  in  subscribing  for  college  that  it  will  not  b^  moved  is 
not  a  contract  preventing  removU. 

Approved  in  State  v.  Bryan,  50  Fla.  363,  39  South.  951,  upholding 
power  of  legislature  to  remove  Florida  Agricultural  College. 

Right  to  operate  lottery.    Note,  66  Am.  St.  Rep.  3S6« 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  R.  A.  42. 

151  XT.  S.  668-e72,  38  L.  Ed.  305,  14  Snp.  Ot.  452,  DOWEB  ▼.  BICHABDS. 

Minerals  are  excepted  ftom  town-site  patent  only  if  known  at  tbe  time 
to  exist  in  paying  quantities. 

Approved  in  Diamond  Coal  etc.  Co.  v.  United  States,  233  U.  S. 
240,  58  L.  Ed.  940,  34  Sup.  Ct.  507,  holding  fact  that  patentee  knew 
of  coal  on  adjoining  lands  is  sufficient  knowledge  as  to  character  of 
patented  land;  Lamed  v.  Jenkins,  113  Fed.  637,  51  C.  C.  A.  344,  hold- 
ing one  who  discovers  and  locates  lode  mining  claim,  under  act  of  1866, 
thereby  renounces  all  rights  to  follow  his  lode  on  its  course  beyond 
exterior  lines  of  patented  claim  when  he  locates  upon  surface;  Callahan 
V.  James,  7  Cal.  Unrep.  86,  71  Pac.  105,  holding  where  locators  of  mine 
failed  to  do  requisite  work,  same  might  be  patented  as  town  site ;  Cleary 
V.  Skiffich,  28  Colo.  368,  89  Am.  St.  Rep.  211,  65  Pac.  61,  holding,  under 
section  2333,  Rev.  Stats.,  describing  "known  lodes,"  it  must  appear 
that  lands  embrace  veins  known  at  the  time  of  grant  to  be  sufficiently 
valuable  for  minerals  to  justify  expenditures  for  extraction;  (Jolden 
V.  Murphy,  31  Nev.  408,  418,  103  Pac.  398,  402,  applying  principle; 
Bonner  v.  Meikle,  82  Fed.  704,  following  rule;  Brownfield  v.  Bier,  15 
Mont.  414,  415,  39  Pac.  465,  admitting  testimony  that  at  time  of  placer 
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elaim  land  more  valuable  for  placer  than  quartz  mining;  Migeon  v. 
Montana  Cent.  Ry.  Co.,  77  Fed.  257,  23  C.  C.  A.  156  (affirming  68  Fed. 
816),  and  Casey  v.  Thieviege,  19  Mont.  353,  61  Ant  St.  Rep.  618,  48 
Pac.  398,  where  quartz  claim  located  within  placer  claim  in  town  site, 
presumption  is  in  favor  of  placer. 

Distinguished  in  Horsky  v.  Moran,  21  Mont.  364,  53  Pac.  1070,  town- 
site  patent  only  voidable  and  not  subject  to  collateral  attack  by  owner 
of  nonperfected  placer  claim. 

Determination  of  mineral  or  nonmineral  character  of  public  lands. 
Note,  Ann.  Oas.  1912A,  1309,  1316. 

Sufficiency  of  discovery  of  mineral  to  support  location  of  mining 
claim.    Note,  16  Ann.  Oas.  630. 

Location  of  mining  claim.    Note,  7  L.  B.  A.  (N.  S.)  798. 

Supreme  Court  cannot  review  State  deciiiion  of  fact,  thougb  existence 
of  Federal  question  depends  thereon.  ' 

Approved  in  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S.  222,  48 
K  Ed.  948,  24  Sup.  Ct.  632,  Adams  v.  Church,  193  U.  S.  513,  48  L.  Ed. 
770,  24  Sup.  Ct.  512,  and  Minneapolis  etc.  R.  R.  Co.  v.  Minnesota,  193 
U.  S.  65,  48  L.  Ed.  619,  24  Sup.  Ct.  396,  all  following  rule ;  Gulf  etc. 
Ry.  Co.  V.  Texas,  204  U.  S.  411,  61  L.  Ed.  646,  27  Sup.  Ct.  360,  holding 
forwarding  of  intrastate  shipment  of  grain  from  original  terminal 
to  another  point  in  State  does  not  make  latter  run  an  interstate  ship- 
ment; Nashua  Savings  Bank  v.  Anglo-American  Land  etc.  Co.,  189 
U.  S.  232,  47  L.  Ed.  787,  23  Sup.  Ct.  519,  holding  where  bill  of  ex- 
ceptions does  not  show  that  it  contains  all  the  evidence,  presumption 
is  that  there  was  evidence  to  supply  any  defect  in  respect  to  point 
involved ;  Elliott  v.  Treppner,  187  U.  S.  334,  47  L.  Ed.  203,  23  Sup.  Ct. 
136,  holding  judgment  that  person  is  not  a  bankrupt  entered  on  ver- 
dict of  not  guilty  under  30  Stats,  at  Large,  551,  c.  541,  U.  S.  Comp. 
Stats.  1901,  p.  3429,  is  reviewable  only  by  writ  of  error;  Bement  v. 
National  Harrow  Co.,  186  U.  S.  83,  46  L.  Ed.  1066,  22  Sup.  Ct.  752, 
holding  findings  of  fact  in  suit  in  equity  in  State  court  are  conclusive 
upon  Supreme  Court  on  writ  of  error  to  that  court;  Western  Union 
Tel.  Co.  V.  Call  Publishing  Co.,  181  U.  S.  103,  46  L.  Ed.  771,  21  Sup.  Ct. 
565,  holding  questions  of  fact  once  settled  in  State  court  are  not 
subject  to  review  in  United  States  Supreme  Court  on  writ  of  error. 

Appeal  brings  up  law  and  fact;  writ  of  error  only  law. 
Approved  in  Waters-Pierce  Oil  Co.  v.  Texas,  212  U.  S.  97,  63  L.  Ed. 
425,  29  Sup.  Ct.  220,  applying  rule  in  suit  to  determine  legality  of  tax; 
Behn,  Meyer  &  Co.  v.  Campbell  &  Go  Tauco,  205  U.  S.  407,  61  L.  Ed. 
869,  27  Sup.  Ct.  502,  holding  whether  Supreme  Court  erred  in  setting 
aside  conclusion  of  court  of  first  instance  cannot  be  reviewed  on  ^rit 
of  error;  Nashville  Ry.  etc.  Co.  v.  Bunn,  168  Fed.  865,  94  C.  C.  A.  274, 
holding   judgment   allowing   damages   against   receiver  was   reviewable 
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on  appeal;  St.  Louis  etc.  R.  Co.  v.  Hadley,  168  Fed.  340,  holding  Fed> 
eral  court  should  take  jurisdiction  of  suit,  determination  of  which  de- 
pends on  question  of  fact;  Simonson  v.  Sinsheimer,  100  Fed.  429,  40 
C.  C.  A.  474,  holding  on  appeal  from  order  adjudging  defendant  a 
hankrupt,  appellate  court  may  review  law  and  facts;  Liewis  v.  Little, 
7  Ind.  Ter.  606,  104  S.  W.  852,  holding  all  defendants  should  join 
in  writ  of  error;  Wingfield  v.  Neal,  60  W.  Va.  113,  116  Am.  St.  Bep. 
882,  9  Ann.  Oas.  982,  10  L.  B.  A.  (N.  8.)  443,  54  S.  E.  49,  holding  one 
purchasing  property  in  litigation  after  final  decree  and  before  appeal 
will  be  protected  in  such  purchase;  Israel  v.  Arthur,  152  U.  S.  362,  88 
L.  Ed.  478,  14  Sup.  Ct.  586,  and  Hedrick  v.  Atchison  etc.  R.  R.  Co.,' 
167  U.  S.  677,  42  L.  Ed.  822,  17  Sup.  Ct.  924,  both  following  rule; 
Stanley  v.  Schwalby,  162  U.  S.  278,  40  L.  Ed.  968,  16  Sup.  Ct.  764, 
declining  to  review  conclusions  as  to  delivery  of  deed;  Noble  v. 
Mitchell,  164  U.  S.  373,  41  L.  Ed.  474,  17  Sup.  Ct.  112,  applying  prin- 
ciple upon  question  of  issuance  of  .policy  by  foreign  corporation;  Turner 
V.  New  York,  168  U.  S.  95,  42  L.  Ed.  894,  18  Sup.  Ct.  40,  decision  that 
party  is  in  possession  is  inference  of  fact;  Capital  Traction  Co.  v. 
Hof ,  174  U.  S.  37,  43  L.  Ed.  886,  19  Sup.  Ct.  594,  appeal  authorized  by 
act  of  Congress  of  1823  includes  cases  of  judgments  upon  verdict. 

Oircult  Court  Judgments  In  actions  at  law  are  reviewable  only  by  writ 
of  error. 

Approved  in  Dennison  v.  Christian,  196  U.  S.  637,  49  L.  Ed.  680,  25 
Sup.  Ct.  795,  applying  rule  in  error  to  State  court;  Egan  v.  Hart,  165 
U.  S.  189,  41  L.  Ed.  681,  17  Sup.  Ct.  300,  following  rule  in  chancery 
on  error  to  State  court;  Madison  Coal  Corp.  v.  Stullken,  228  Fed.  310, 
holding  appellate  court  cannot  weigh  evidence  in  injury  case. 

On  error  facts  not  reviewable,  though  by  local  practice  Judge  tries 
both  law  and  fact. 

Approved  in  Yosemite  Gold  Min.  etc.  Co.  v.  Emeraon,  208  U.  S.  32, 
52  L.  Ed.  376,  28  Sup.  Ct.  196,  refusing  to  review  finding  as  to  amount 
of  work  done  on  mining  claim;  Chapman  etc.  Land  Co.  v.  Bigelow,  206 
U.  S.  45,  51  L.  Ed.  956,  27  Sup.  Ct.  679,  holdin^r  exclusion  of  letter 
from  Secretary  of  Interior  in  suit  to  quiet  title  does  not  raise  Federal 
question;  Gardner  v.  Bonestell,  180  U.  S.  370,  45  L.  Ed.  577,  21  Sup. 
Ct.  402,  holding  Supreme  Court  of  United  States  will  not  review  deci- 
sion of  State  court  on  questions  of  fact;  In  re  Buchanan,  158  U.  S. 
36,  39  L.  Ed.  887,  15  Sup.  Ct.  725,  Bartlett.  v.  Lockwood,  160  U.  S.  368, 
40  L.  Ed.  459,  16  Sup.  Ct.  338,  and  Central  Pac.  R.  R.  Co.  v.  California, 
162  U.  S.  115,  40  L.  Ed.  911,  16  Sup.  Ct.  775,  all  following  rule;  dis- 
senting opinion  in  Rhodes  v.  Iowa,  170  U.  S.  437,  42  L.  Ed.  1100,  18 
Sup.  Ct.  673,  majority  holding  Iowa  Code,  §  1553,  does  not  apply  to 
goods  shipped  from  other  State  while  in  transit;  Grand  Rapids  etc. 
R.  R.  Co.  V.  Butler,  159  U.  S.  91,  40  L.  Ed.  87,  15  Sup.  Ct.  992,  arguendo. 
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Questions. ecnsidered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  577. 

State  judgments  at  law  or  In  equity  are  reviewable  by  Supreme  Court 
only  on  error. 

Approved  in  Cedar  Rapids  Gas  Light  Co.  v.  City  of  Cedar  Rapids, 
223  U.  S.  668,  56  L.  Ed.  604,  32  Sup.  Ct.  389,  reviewing  finding  of  State 
court  as  to  reasonableness  of  rates  charged  for  gas. 

State  decision  is  reviewable  only  if  against  Federal  right  claimed. 
Approved  in  Graham  v.  Gill,  223  U.  S.  646,  56  L.  Ed.  688,  32  Sup.  Ct. 
396y  holding  ejectment  as  to  lands  derived  from  United  States  raises 
Federal  question;  Kansas  City  Southern  Ry.  Co.  v.  C.  H.  Albers  Com- 
mission Co.,  223  U.  S.  591,  56  L.  Ed.  566,  32  Sup.  Ct.  316,  applying  rule 
where  validity  of  rates  under  Interstate  Commerce  Act  were  in  issue; 
De  Lamar's  Nevada  Gold  Min.  Co.  v.  Nesbitt,  177  U.  S.  629,  44  L.  Ed. 
874,  20  Sup.  Ct.  718,  holding  mere  fact  that  defendant  in  suit  to  quiet 
title  to  mining  claim  claims  title,  under  location  made  under  general 
mining  laws  of  United  States,  is  not  sufficient  to  raise  Federal  ques- 
tion which  will  sustain  writ  of  error;  Nashville  etc.  Ry.  Co.  v.  Taylor, 
86  Fed.  175,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court. '  Note,  63  L.  B.  A. 
48,  54. 

Supreme  Ckmrt  cannot  review  State  decision  resting  on  non-Federal 
ground. 

Approved  in  Farmers'  Bank  v.  Roselle,  172  U.  S.  641,  43  L.  Ed.  1180, 
19  Sup.  Ct.  876,  following  rule ;  Giles  v.  Teasley,  193  U.  S.  160,  48  L.  Ed. 
659,  24  Sup.  Ct.  369,  refusing  to  review  State  decision  sustaining  de- 
murrer to  complaint  for  damages  against  registrar  for  refusal  to  reg- 
ister negro;  Mathew  v.  Wabash  Ry.  Co.,  115  Mo.  App.  481,  81  S.  W. 
648,  upholding  writ  of  error  to  Federal  Supreme  Court  where  in  action 
for  personal  injuries  defendant  railroad  claimed  cars  equipped  with 
automatic  couplers  as  required  by  interstate  commission,  and  that 
equipment  increased  hazard. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  641. 

Supreme  Court  may  review  State  decision  on  competency  and  effect  of 
fact,  as  bearing  on  existence  of  Federal  question. 

Approved  in  Jones  Nat.  Bank  v.  Yates,  240  U.  S.  653,  60  L.  Ed.  798, 
36  Sup.  Ct.  434,  applying  rule  in  prosecution  against  officers  of  bank 
for  falsely  representing  condition  of  bank. 

Miscellaneous.  Cited  in  Oregon  Short  Line  R.  R.  Co.  v.  McManus, 
207  U.  S.  583,  52  L.  Ed.  851,  28  Sup.  Ct.  260,  and  James  McCrecry 
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Realty  Corp.  v.  Equitable  Nat.  Bank,  203  U.  S.  584,  51  L.  Ed.  328,  27 
Sap.  Ct.  782,  both  without  opinion. 

151  n.  8.  67a-710,  38  L.  Ed.  311,  14  Sup.  Ot.  533,  MABTIN  v.  BALTIMOBE 
ETC.  B.  B.  CO. 

Nonresident,  as  used  In  act  of  1887,  means  a  corporation  created  by 
or  a  citizen  of  another  State. 

Approved  in  Madisonville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  130 
Fed.  791,  following  rule;  0 'Conor  v.  Texas,  202  U.  S.  507,  50  L.  Ed. 
1126,  26  Sup.  Ct.  726,  alien  nonresident  cannot  remove  cause;  Stone 
V.  Chicago  etc.  R.  Co.,  195  Fed.  836,  holding  action  by  nonresident 
citizen  against  corporation  of  another  State  is  not  removable;  Burch 
V.  Southern  Pac.  Co.,  139  Fed.  352,  upholding  Circuit  Court's  jurisdic- 
tion over  controversy  between  diverse  citizens  though  neither  resident 
of  district  to  which  cause  removed;  Parker  v.  Vanderbilt,  136  Fed. 
249,  upholding  sufficiency  of  allegation  in  removal  petition  that  defend- 
ant is  citizen  of  State  other  than  that  where  suit  commenced;  Winkler 
V.  Chicago  etc.  R.  R.  Co.,  108  Fed.  309,  holding,  under  act  of  March 
13,  1887,  ** nonresident  of  that  State"  for  purpose  of  removal  must  be 
citizen  and  resident  of  another  State;  Koshland  v.  National  Ins.  Co., 
31  Or.  219,  49  Pac.  849,  following  rule;  Postal  Tel.  Cable  Co.  v.  South- 
ern Ry.,  88  Fed.  804,  and  Mathis  v.  Southern  Ry.  Co.,  63  S.  C.  258, 
31  S.  E.  244,  arguendo. 

Corporation  of  one  State  may  do  business  in  another  by  creation  there 
or  by  license. 

Approved  in  Russell  v.  St.  Louis  etc.  Ry.  Co.,  71  Ark.  457,  75  S.  W. 
728,  foreign  corporation  complying  with  Acts  1889,  p.  43,  may  exereise 
right  of  eminent  domain;  Carolina  Coal  etc.  Co.  v.  Southern  Ry.  Co., 
144  N.  C.  742,  745,  756,  57  S.  E...447,  448,  452,  holding  under  Code 
1883,  §  697,  where  foreign  corporation  bought  in  railroad  property, 
franchises,  etc.,  at  mortgage  sale,  it  thereby  became  a  new  domestic 
corporation,  subject  to  jurisdiction  of  State  courts;  Stonega  Coke  etc. 
Co.  V.  Southern  Steel  Co.,  123  Tenn.  447,  31  L.  R.  A.  (N.  S.)  278, 131 
S.  W.  993,  holding  attachment  will  lie  against  foreign  corporation; 
Western  etc.  R.  R.  Co.  v.  Roberson,  61  Fed.  596,  9  C.  C.  A.  646,  apply- 
ins:  principle ;  Louisville  etc.  Ry.  Co.  v.  Louisville  Trust  Co.,  174  U.  S. 
562,  48  L.  Ed.  1087,  19  Sup.  Ct.  821,  upholding  jurisdiction  of  Circuit 
Court  where  corporation  afterward  made  citizen  of  State  of  defendant; 
Markwood  v.  Southern  Ry.  Co.,  65  Fed.  823,  Act  of  Tennessee  of  1877, 
c.  31,  does  not  make  foreign  corporation  Tennessee  corporation;  dis- 
senting opinion  in  Hurst  v.  Southern  Ry.  Co.,  162  N.  C.  373,  78  S.  E. 
436,  majority  holding  foreign  corporation  purchasing  assets  of  domestic 
company  thereby  becomes  domestic  corporation. 

Jurisdiction  of  foreign  corporations.    Note,  85  Am.  St.  Bop.  921. 
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BamoTfti  eaimat  be  had  by  corporation  of  one  itate,  incorporated  alio 
in  State  where  removal  8ong!ht. 

Approved  in  Duncan  v.  St.  Louis  etc.  Ry.  Co.,  49  La.  Ann.  1703,  22 
South.  925,  denying  removal  under  such  circumstances;  Moody  v.  Shaw, 
173  Mass.  378,  53  N.  E.  891,  legatee  of  stock  of  corporation  chartered 
by  two  States  required  to  pay  inheritance  tax  as  condition  to  succession 
to  stock  of  corporation  of  that  State. 

Bemoval  may  be  had  by  corporation  in  State  where  it  ia  licensed,  and 
cannot  be  deprived  of  right  by  State  law. 

Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  36,  54 
L.  Ed.  370,  30  Sup.  Ct.  190,  annulling  law  exacting  charter  fee  from 
foreign  corporation;  J.  J.  McCaskill  Co.  v.  Dickson,  15^  Fed.  705, 
86  C.  C.  A.  572,  holding  petition  must  allege  citizenship  of  corpora- 
tion, not  principal  place  of  business;  Chicago  etc.  Ry.  Co.  v.  Ludwig, 
156  Fed.  160,  annulling  State  law  which  forfeits  rights  of  corporation 
seeking  removal;  Knight  v.  Shelton,  134  Fed.  440,  upholding  Federal 
jarisdietion  to  determine  legality  of  adoption  of  State  constitutional 
amendment ;  Goodwin  v.  New  York,  N.  H.  &  H.  R.  R.  Co.,  124  Fed.  358, 
361,  holding  corporation  incorporated  in  Massachusetts  and  Connecticut 
cannot  be  sued  in  Massachusetts  by  a  citizen  thereof;  Seattle  Gas 
and  Electric  Co.  v.  Citizens'  Light  etc.  Power  Co.,  123  Fed.  594,  hold- 
ing New  Jersey  corporation  having  no  charter  to  engage  in  manufacture 
of  gas  has  no  power  to  engage  in  such  business  in  another  State ;  How- 
ard V.  Gold  Reefs  of  Georgia,  102  Fed.  658,  holding  fact  that  cor- 
poration is  corporation  of  a  particular  State  and  that  it  carries  on 
business  there  does  not  overcome  presumption  that  it  is  nonresident 
thereof  apd  entitled  to  remove  suit  against  it  by  citizen  of  the  State; 
Sidway  v.  Missouri  Land  etc.  Co.,  101  Fed.  488,  holding  court  of  equity 
in  jurisdiction  where  foreign  corporation  has  situs  for  transaction  of 
business  is  without  jurisdiction  to  appoint  receiver;  Willson  v.  Win- 
chester etc.  Ry.  Co.,  99  Fed.  644,  holding  action  between  citizen  of 
West  Virginia  and  railroad  company  citizen  of  Maryland,  brought  in 
West  Virginia,  is  removable  to  United  States  courts;  Debnam  v. 
Southern  etc.  Tel.  Co.,  126  N.  C.  846,  36  S.  E.  274,  275,  holding  foreign 
corporation  which  has  become  domestic  corporation  by  compliance 
with  N.  C.  Pub.  Laws  1899  cannot  remove  cause  to  United  States  Cir- 
cuit Court  when  sued  by  resident  of  North  Carolina;  dissenting  opinion 
in  Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  263,  50  L.  Ed.  1020,  26 
Sup.  Ct.  619,  majority  upholding  Kentucky  statute  providing  that 
foreign  insurance  company  removing  suit  shall  have  license  revoked; 
dissenting  opinion  in  Calvert  v.  Southern  Ry.  Co.,  64  S.  C.  154,  41 
S.  E.  968,  majority  holding  corporation  incorporated  under  laws  of 
another  State  is  nonresident  of  South  Carolina  for  purpose  of  re- 
moval, although  it  has  complied  with  act  of  March  19,  1896;  Koshland 
V.  National  Ins.  Co.,  31  Or.  221,  49  Pac.  849,  following  rule ;  Mark  wood 
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y.  Southern  Ry.  Co.,  65  Fed.  825,  Act  of  Tennessee  of  1877,  c.  31,  does 
not  make  foreign  eorporation  Tennessee  corporation ;  Commonwealth  v. 
East  Tennessee  Coal  Co.,  97  Ky.  245,  30  S.  W.  610,  annulling  State 
law  penalizing  removal  by  foreign  corporations;  Postal  TeL  Cable  Co. 
V.  Cleveland  etc.  Ry.  Co.,  94  Fed.  236,  arguendo. 

When  defendant  corporation  is  entitled  to  remove  action  to  Fed- 
eral court  on  ground  of  diverse  citizenship.  Notes,  12  Ann.  Gas. 
520,  521. 

Statutes  noticed  by  State  court  wUl  be  noticed  also  by  Oircult  Comt 
there  and  Supreme  Court  on  error. 

Approved  in  Mills  v.  Green,  159  U.  S.  657,  40  L.  Ed.  295,  16  Sup. 
Ct.  134,  taking  judicial  notice  of  days  of  public  general  election  o£ 
members  of  legislature;  Lane  v.  Sargent,  217  Fed.  239,  133  C.  C.  A. 
231,  holding  Federal  court  of  New  Hampshire  will  notice  law  of  road 
of  Massachusetts. 

Bemoval  petition  must  be  filed  as  soon  as  defendant  is  required  to 
make  any  defense. 

Approved  in  First  Nat.  Bank  v.  A.  E.  Appleyard  &  Co.,  138  Fed. 
940,  following  rule;  Mutual  Reserve  Fund  Life  Assn.  v.  Phelps,  190 
U.  S.  159,  47  L.  Ed.  995,  23  Sup.  Ct.  710,  holding  Federal  court  is  with- 
out jurisdiction  to  enjoin  State  court  in  removal  proceedings  where 
such  proceedings  are  regarded  by  State  court  as  supplemental  to  exe- 
cution; Central  Trust  Co.  v.  Chicago  etc.  R.  Co.,  224  Fed.  708,  140 
C.  C.  A.  246,  holding  suit  for  appointment  of  receiver  is  independent 
of  suit  to  foreclose  mortgage ;  Hansford  v.  Stone-Ordean- Wells  Co., 
201  Fed.  187,  holding  extension  of  time  to  answer  extends  time  to  file 
petition  and  bond;  Adams  v.  Puget  Sound  Traction  Light  ett.  Co.,  207 
Fed.  207,  and  Wayt  v.  Standard  Nitrogen  Co.,  189  Fed.  233,  both  hold- 
ing extension  of  time  to  file  answer  does  not  ipso  facto  extend  time 
to  petition  for  removal;  Heller  v.  Ilwaco  Mill  etc.  Co.,  178  Fed.  112, 
holding  special  appearance  to  quash  service  does  not  extend  time;  Lantz 
v.  Fretts,  173  Fed.  1008,  holding  cause  cannot  be  removed  after  hearing 
of  demurrer;  Holton  v.  Helvetia-Swiss  Fire  Ins.  Co.,  163  Fed.  661, 
holding  allegations  of  citizenship  in  petition  may  be  based  on  informa- 
tion and  belief;  Quilhot  v.  Hamer,  158  Fed.  192,  holding  opening  of 
default  does  not  renew  right  to  removal;  A.  Overholt  &  Co.  v.  German- 
American  Ins.  Co.,  155  Fed.  490,  holding  petition  must  be  filed  within 
time  required  for  affidavit  of  defense;  Atlanta  etc.  Ry.  Co.  v.  South- 
ern Ry.  Co.,  131  Fed.  660,  66  C.  C.  A.  601,  filing  of  answer  and  motion 
to  dissolve  preliminary  injunction  does  not  preclude  removal  when  peti- 
tion presented  before  time  law  requires  plea;  Hodge  v.  Chicago  etc 
Ry.  Co.,  121  Fed.  51,  57  C.  C.  A.  388,  holding  designation  of  district 
as  southern  instead  of  eastern  in  petition  for  removal  is  immaterial; 
Dinet  v.  Dclavan,  117  Fed.  979,  holding  petition  for  removal  cannot 
be  amended  where  record  does  not  show  ground  for  removal;  Fidelity 
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&  Casualty  Co.  v.  Hubbard,  117  Fed.  951,  952,  holding,  under  24  Stat. 
554  and  25  Stat.  435,  regulating  removal  of  causes,  and  Code  Va.  1887, 
§§  3260  and  3284,  providing  for  filing  plea  in  abatement,  etc.,  petition 
for  removal  after  nisi  judgment  is  too  late;  Head  v.  Selleck,  110  Fed. 
786,  holding,  under  decisions  of  Supreme  Court  of  Connecticut,  peti- 
tion for  removal  must  be  filed  on  or  before  opening  of  court  on  day 
following  return  day  of  writ ;  Winkler  v.  Chicago  etc.  Ry.  Co.,  108  Fed. 
307,  holding,  under  Laws  of  Indiana,  petition  for  removal  after  demur- 
rer overruled  is  too  late;  Case  v.  Olney,  106  Fed.  434,  holding,  under 
act  of  Congress  of  August  13,  1888,  declaring  when  petition  for  re- 
moval must  be  filed,  and  section  416,  Cal.  Code  Civ.  Proc,  declaring 
voluntary  appearance  equivalent  to  service,  after  demurrer  filed  petition 
for  removal  is  too  late;  Pennsylvania  Co.  v.  Leeman,  160  Ind.  21,  66 
N*.  E.  50,  holding  petition  for  removal,  under  Indiana  laws,  must  be 
filed  at  or  before  time  to  plead;  Olds  v.  City  Trust  Safe  Deposit  etc. 
Co.,  180  Mass.  2,  61  N.  E.  223,  holding,  under  U.  S.  Stats.  1888,  c.  866, 
§  1,  petition  for  removal  filed  more  than  thirty  days  from  return  day  is 
too  late;  Springs  v.  Southern  Ry.  Co.,  130  N.  C.  200,  41  S.  E.  i05, 
holding  where  petition  for  removal  did  not  contain  necessary  jurisdic- 
tional averments  for  removal,  amendment  thereto  in  Federal  court  will 
not  operate  as  a  retention  there;  Muir  v.  Preferred  etc.  Ins.  Co.,  203 
Pa.  St.  341,  53  Atl.  159,  holding  where  State  court  makes  order  re- 
moving cause  before  expiration  of  time  within  which  defendant  is 
bound  to  file  affidavit  of  defense  and  after  expiration  of  such  time 
rescinds  order,  it  cannot  render  judgment  for  failure  to  file  aflBdavit; 
Stockley  v.  Cissna,  119  Tenn.  142,  104  S.  W.  793,  holding  filing  certi- 
fied copy  of  record  in  Federal  court  acts  as  petition  for  removal; 
Southern  Express  Co.  v.  Jacobs,  109  Va.  30,  63  S.  E.  18,  applying  prin- 
ciple; First  Littleton  Bridge  Corp.  v.  Connecticut  River  Lumber  Co., 
71  Fed,  225,  Frink  v.  Blackinton  Co.,  80  Fed.  307,  Gregory  v.  Boston 
Safe  Deposit  etc.  Co.,  88  Fed.  4,  and  Maher  v.  Tower  Hotel  Co.,  94 
Fed.  226,  all  following  rule;  Goldey  v.  Morning  News,  156  U.  S.  525, 
89  L.  Ed,  519,  15  Sup.  Ct.  562,  and  Wabash  etc.  Ry.  Co.  v.  Brow,  164 
U.  S.  276,  277,  278,  41  L.  Ed.  433,  17  Sup.  Ct.  127,  filing  of  petition 
for  removal  does  not  prevent  defendant  from  moving  in  Federal  court 
to  dismiss  for  want  of  jurisdiction;  Wilcox  &  Gibbs  Guano  Co.  v. 
Phoenix  Ins.  Co.,  60  Fed.  930,  931,  order  of  court  extending  time  to 
answer  extends  time  for  removal;  Powers  v.  Chesapeake  etc.  Ry.  Co., 
65  Fed.  135,  permitting  amendment  in  Federal  court  of  removal  peti- 
tion which  correctly  states  ultimate  jurisdictional  facts;  Fidelity  Trust 
etc.  Co.  V.  Newport  News  etc.  Co.,  70  Fed.  407,  408,  where  statute  gives 
twenty  days  after  service  to  answer  and  there  is  no  service,  but  de- 
fendant appears  specially,  he  has  only  twenty  days  thereafter  to  re- 
move; La  Page  v.  Day,  74  Fed.  977,  cause  immediately  removed  when 
petition  and  bond  filed  within  time,  though  order  made  later;  Garrard 
V.  Silver  Peak  Mines,  76  Fed.  2,  motion  for  dissolution  of  injunction 
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not  plea  or  answer;  Whiteley  etc.  Castings  Co.  y.  Sterlingworth  Ry. 
etc.  Co.,  83  Fed.  865,  filing  demurrer  in  State  court  not  waiver  of  right 
to  remove  when  no  action  taken  on  demurrer;  Security  Co.  v.  Pratt, 
65  Conn.  178,  32  Atl.  398,  substantial  amendment  to  petition  for  re- 
moval cannot  be  filed  after  expiration  of  time  for  filing  original;  Fox 
V.  Southern  Ry.  Co.,  80  Fed.  947,  and  Howard  v.  Southern  Ry.,  122 
N.  C.  950;  29  S.  E.  780,  act  of  1888,  requiring  petition  for  removal 
to  be  filed  within  time  required  to  plead,  is  mandatory,  and  cannot  be 
extended  by  stipulation;  State  v.  Barnes,  5  N.  D.  357,  65  N.  W.  691, 
nonresident  waiting  more  than  thirty  days  after  service  -before  peti- 
tioning for  removal  waives  right. 

Distinguished  in  Groton  Bridge  etc.  Co.  v.  American  Bridge  Co.,  137 
Fed.  293,  296,  removal  petition  filed  before  expiration  of  time  to 
demur  or  answer  is  in  time  though  after  time  prescribed  by  State  court 
rules  for  attacking  complaint  by  motion  expired;  Dalton  v.  Milwaukee 
Mechanics'  Ins.  Co.,  118  Fed.  882,  883,  holding  where  petition  for  re- 
moval fails  to  show  facts  necessary  to  divest  State  court  of  jurisdiction, 
amendment  in  Federal  court  is  not  allowed;  Boatmen's  Bank  v.  Fritz- 
len,  75  Kan.  491,  22  L.  B.  A.  (N.  S.)  1235,  89  Pac.  919,  holding  where 
removal  is  prevented  by  fraudulent  joinder,  statutory  time  does  not 
run  against  defendant;  Mahoney  v.  New  South  Bldg.  etc.  Assn.^  70 
Fed.  514,  petition  and  bond  for  removal  filed  on  second  rule  day,  at 
which  plea  to  merits  is  due,  is  seasonable  in  Virginia;  Wilson  v.  Win- 
chester etc.  R.  Co.,  82  Fed.  16,  24  Stat.  554,  has  reference  to  time 
when  complainant  required  to  plead  to  merits. 

Practice  and  procedure  governing  transfer  of    causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  857. 

Tendency  of  recent  laws  is  to  restrict  Federal  Jurisdiction  more  nearly  , 
within  earlier  limits. 

Approved  in  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  356,  Circuit 
Court  has  no  jurisdiction  over  suit  between  State  and  citizen  of  an- 
other State;  Tennessee  v.  Union  &  Plantc^rs'  Bank,  152  U.  S.  462,  88 
L.  Ed.  514,  14  Sup.  Ct.  657,  and  State  v.  Port  Royal  etc.  Ry.  Co.,  45 
S.  C.  432,  23  S.  E.  372,  facts  justifying  removal  must  appear  from 
plaintiff's  statement  of  claim;  Wise  v.  Nixon,  78  Fed.  204,  arguendo. 

» 

Jurisdictional  defects  cannot  be  waived,  and  may  be  raised  any  tinifl, 
even  by  party  causing  defect. 

Approved  in  Thomas  v.  Board  of  Trustees,  195  U.  S.  211,  49  K  Ed. 
164,  25  Sup.  Ct.  24,  and  Virginia  etc.  Chemical  Co.  v.  Sundry  Ins.  Cos., 
108  Fed.  453,  both  following  rule;  Great  Southern  Fire-Proof  Hotel 
Co.  v.  Jones,  177  U.  S.  454,  44  L.  Ed.  844,  20  Sup.  Ct.  692,  holding 
limited  partnership  association  created  under  Pa.  Laws  1874,  p.  271,  is 
not  deemed  citizen  of  that  State  under  Federal  Constitution,  which 
extends  Federal  jurisdiction  to  controversies  between  citizens  of  dif- 
ferent States ;  Chicago  etc.  Ry .  Co.  v.  Willard,  220  U.  S.  420,  56  L.  Ed. 
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584,  31  Sup.  Ct.  460,  holding  suit  against  resident  and  nonresident  joint 
tort-feasors  is  not  removable;  United  States  Envelope  Co.  v.  Transo 
Paper  Co.,  229  Fed.  579,  holding  submission  of  cause  to  master  is  not 
waiver  of  jurisdictional  defect;  People's  United  States  Bank  v.  Gk>od- 
win,  160  Fed.  733,  holding  removal  cannot  be  based  on  plaintiff's  an- 
ticipatory allegations  of  defense;  Fred  Maeey  Co.  v.  Macey,  135  Fed. 
730,  68  C.  C.  A.  363,  refusing  to  permit  amendment  of  petition  to 
show  citizenship  of  members  of  partnership  after  removal;  Empire 
Min.  Co.  V.  Propeller  Tow  Boat  Co.,  108  Fed.  902,  holding  right  of 
defendant  by  Judiciary  Act  of  1887-88,  to  be  sued  in  district  where 
he  or  plaintiff  resides,  is  personal  privilege  which  he  may  waive;  Had- 
field  V.  Northwestern  Life  Assur.  Co.,  105  Fed.  532,  holding  removal 
from  State  to  Circuit  Court  is  not  defeated  by  naming  District  Court 
in  bond  and  petition  and  securing  order  to  District  Court;  Tod  v. 
Cleveland  etc.  Ry.  Co.,  65  Fed.  147,  plaintiff  failing  to  prosecute  motion 
to  remand  waives  objection  to  removal;  Wabash  R.  R.  Co.  v.  Barbour, 
73  Fed.  516, 19  C.  C.  A.  546,  second  removal  on  same  ground  not  allowed 
when  cause  remanded  for  failure  of  petition  to  all^e  diversity  of  citi- 
zenship; Tremper  v.  Schwabacher,  84  Fed.  414,  allowing  amendment 
to  removal  petition  where  jurisdictional  facts  sufficiently  appear. 

Waiver  of  want  of  jurisdiction  of  particular  Federal  court  to 
which  case  is  removed  from  State  court.  Note,  14  Ann.  Oas. 
1174. 

That  petitionrifl  too  lata  may  be  waived,  and  cannot  be  first  raised  on 
appeal. 

Approved  in  United  States  v.  Hooslef,  "237  U.  S.  12,  Ann.  Oas.  1916A, 
286,  69  L.  Ed.  818,  35  Sup.  Ct.  459,  holding  pleading  to  merits  is  waiver 
of  objection  that  suit  brought  in  wrong  district;  United  States  v. 
Mayer,  236  U.  S.  70,  59  L.  Ed.  136,  35  Sup.  Ct.  16,  holding  United  States 
attorney  may  consent  to  motion  to  vacate  judgment,  made  after  term; 
Matter  of  Moore,  209  U.  S.  504,  14  Ann.  Oas.  1164,  52  L.  Ed.  910,  28 
Sup.  Ct.  685,  706,  holding  parties  may  waive  absence  of  Federal  jur- 
isdiction by  reason  of  nonresidence  of  parties;  In  re  Effinger,  184  Fed. 
726,  applying  rule  to  objection  to  payment  of  claim  of  bankrupt; 
McPhee  &  McGinnity  v.  Union  Pac.  R.  Co.,  158  Fed.  8,  87  C.  C.  A.  619, 
holding  general  demurrer  waives  objection;  Proctor  Coal  Co.  v.  United 
States  Fidelity  etc.  Co.,  158  Fed.  212,  holding  allowing  cause  to  remain 
in  Federal  court  for  five  years  is  waiver  of  objection;  Corwin  Mfg. 
Co.  V.  Henrici  Washer  Co.,  151  Fed.  939,  holding  objection  to  removal 
is  waived  by  filing  of  general  appearance  in  Federal  courts;  Groton 
Bridge  etc.  Co.  v.  American  Bridge  Co.,  137  Fed.  297,  extension  of  time 
to  plead  extends  time  to  file  removal  petition;  Atlanta  etc.  Ry.  Co.  v. 
Southern  Ry.  Co.,  131  Fed.  661,  66  C.  C.  A.  601,  filing  of  answer 
and  motion  to  dissolve  preliminary  injunction  does  not  preclude  re- 
moval where  petition  presented  within  time  law  requires  plea ;  Guarantee 
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Co.  of  North  Dakota  v.  Hanway,  104  Fed.  374,  44  C.  C.  A.  312,  holding 
time  and  manner  of  removal  of  suit  from  State  to  Federal  court  are 
waived  hy  proceeding  to  trial  on  the  merits;  Fowden  v.  Pacific  Coast 
S.  S.  Co.,  149  Cal.  155,  86  Pac.  179,  holding  by  consenting  to  report 
of  referee,  party  waives  objection  to  refusal  to  take  additional  testi- 
mony; Murphy  v.  Stone  &  Webster  Engineering  Corporation,  44  Mont. 
149,  Ann.  Gas.  1913A,  1334,  119  Pac.  719,  holding  stipulation  as  to 
setting  of  cause  is  not  waiver  of  right  of  removal;  Tomson  v.  Iowa 
State  Traveling  Men's  Assn.,  78  Neb.  403,  110  N.  W.  998,  holding  by 
appearing  to  move  to  remand,  party  waives  defects  in  petition;  Bilby 
V.  Hancock,  58  Tex.  Civ.  368,  125  S.  W.  371,  holding  petition  for  re- 
moval not  invalid  because  sworn  to  on  Sunday;  Knight  v.  International 
etc.  Ry.  Co.,  61  Fed.  90,  9  C.  C.  A.  376,  Newman  v.  Schwerin,  61  Fed. 
870,  10  C.  C.  A.  129,  and  Collins  v.  Stott,  76  Fed.  614,  all  applying 
principle ;  Connell  v.  Smiley,  156  U.  S.  339,  89  L.  Ed.  444,  15  Sup.  Ct. 
354,  party  consenting  to  removal  cannot  afterward  object  that  it  was 
not  asked  for  in  time;  Powers  v.  Chesapeake  etc.  Ry.  Co.,  169  U.  S.  98, 
101, 42  L.  Ed.  675.  676,  18  Sup.  Ct.  266,  267  (aflRrming  65  Fed.  132, 134), 
permitting  amendment  in  Federal  court  of  removal  petition  which  cor- 
rectly states  ultimate  jurisdictional  facts;  Guarantee  Co.  of  North 
America  v.  Mechanics'  Sav.  Bank  etc.  Co.,  80  Fed.  771,  26  C.  C.  A.  146, 
following  rule,  in  accounting;  dissentipg  opinion  in  Less  v.  English,  85 
Fed.  477,  29  C.  C.  A.  275,  majority  dismissing  foreclosure  suit  because 
jurisdictional  amount  not  pleaded. 

Distinguished  in  Shane  v.  Butte  Elee.  Ry.  Co.,  150  Fed.  814,  815, 
where  removal  petition  and  record  fail  to  disclose  ground  for  removal, 
Circuit  Court  after  removal  cannot  permit  amendment  of  petition  to 
show  grounds  of  removal  inconsistent  with  original  petition. 

Snnriyor  of  cause  of  action  la  matter  of  right  not  procedure;  henee  is 
governed  by  State  law. 

Approved  in  Michigan  Central  R.  R.  Co.  v.  Vreeland,  227  U.  S.  67, 
Ann.  Oas.  19140,  176,  57  L.  Ed.  420,  33  Sup.  Ct.  192,  holding  right  of 
action  under  Federal  Liability  Act  of  1908,  abates  with  death  of  party; 
In  re  Connway,  178  U.  S.  426,  44  L.  Ed.  1136,  20  Sup.  Ct.  953,  holding 
where  defendant  dies  after  filing  complaint  executor  may  be  made 
party  by  scire  facias  under  U.  S.  Rev.  Stats.,  §  955 ;  Spring  v.  Webb, 
227  Fed.  485,  holding  suit  by  stockholder  survives  in  favor  of  another 
shareholder;  Martin  v.  Wabash  R.  Co.,  142  Fed.  651,  6  Ann.  Gas.  582, 
73  C.  C.  A.  646,  under  Illinois  statute,  action  for  personal  injury  sur- 
vives plaintiff's  death;  Sanbo  v.  Union  Pac.  Coal  Co.,  130  Fed.  55, 
Colorado  administrator  cannot  sue  in  Colorado,  under  Wyoming  statute, 
for  wrongful  killing  of  servant  in  Wyoming;  Sanders'  Admx.  v.  Louis- 
ville etc.  R.  R.  Co.,  Ill  Fed.  710,  49  C.  C.  A.  565,  holding,  under  Shan- 
non's Code,  §§4025,  4026,  Tenn.,  giving  right  of  action  for  wrongful 
death,  action  abates  upon  death  of  statutory  beneficiary;  Y-Ta-Tah-Wah 
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▼.  Rebock,  105  Fed.  265,  holding  under  Iowa  Code,  §§  3443-^3445,  all 
eaiises  of  action  survive;  Webber  v.  St.  Paul  City  Ry.  Co.,  97  Fed.  142, 
145,  38  C.  C.  A.  79,  holding  Minn.  Gen.  Stats.  1894,  §  5912,  applies  to 
cause  of  action  arising  on  contract  or  tort;  State  ex  rel.  Brumley  v. 
Jessup  &  Moore  Paper  Co.,  3  Boyce  (Del.),  124,  80  Atl.  352,  holding 
right  to  examine  corporate  books  survives;  Gordon  v.  Chicago  etc.  Ry. 
Co.,  154  Iowa,  451,  Ann.  Oas.  1914B,  113,  134  N.  W.  1057,  holding  right 
of  survivor  is  determined  by  law  of  forum;  Melzner  v.  Northern  Pac. 
Ry.  Co.,  46  Mont.  177,  178,  127  Pac.  149,  holding  action  for  negligent 
injuries  survives;  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  269,  48 
L.  R.  A.  (N.  S.)  1,  134  Pac.  758,  holding  right  of  action  for  unlawful 
ejection  survives;  Baltimore  etc.  R.  R.  Co.  v.  Joy,  173  U.  S.  230,  43 
L.  Ed.  679,  19  Sup.  Ct.  389,  revivor  of  pending  action  in  Federal  court 
after  death  of  party  depends  on  law  of  State  where  action  commenced ; 
Cooper  V.  Shore  Elec.  Co.,  63  N.  J.  L.  559,  44  Atl.  633,  under  act  of 
March  3,  1848,  suit  for  damages  by  persoi^al  representative  does  not 
abate  by  death  of  beneficiary;  dissenting  opinion  in  In  re  Estate  of 
Mayo,  60  S.  C.  425,  38  S.  E.  642,  majority  holding,  under  Laws  of  South 
Carolina,  cause  of  action  for  death  caused  by  wrongful  act  is  not  sur- 
vival of  action  which  decedent  might  have  brought,  and  proceeds  are 
distributable  as  part  of  his  estate. 

Law  governing  survival  of  actions.    Note,  6  Ann.  Oas.  584. 

Law  governing  survival  or  revival  of  action  for  personal  injuries. 
Note,  5  L.  B.  A.  (N.  8.)  758. 

Abatement  and  revival  of  actions  for  personal  injury  upon  plain- 
tiff's death.    Note,  L.  R.  A.  1915E,  1105,  1117. 

In  Virginia  and  West  Virginia,  tort  actions  do  not  surrlve,  except  as 
ipeelfled.    Tort  for  personal  Injury  does  not  sonrlYe. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  655,  59  L.  Ed. 
1162,  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  757,  holding  amendment  to  Federal 
Liability  Act  allowed  representatives  of  deceased  to  recover  for  pain  and 
suffering;  Parton  v.  Brady,  184  U.  S.  612,  46  L.  Ed.  716,  22  Sup.  Ct.  494, 
holding  cause  of  action  to  recover  from  collector  of  internal  revenue 
sum  paid  him  under  protest,  to  protect  property  from  unlawful  seizure, 
survives  death  of  defendant  under  Va.  Code  1887,  §  2655  ;Woodford  v. 
McDaniels,  73  W.  Va.  738,  62  L.  R.  A.  (N.  S.)  1215,  81  S.  E.  545,  hold- 
ing action  for  malicious  prosecution  does  not  survive;  Chivers  v.  Roger, 
50  La.  Ann.  64,  23  South.  103,  construing  right  of  survivorship  under 
Louisiana  code;  Anderson  v.  Hygeia  Hotel  Co.,  92  Va.  691,  24  S.  E.  271, ' 
under  Code,  §  2927,  personal  actions  which  do  not  survive  must  be 
brought  within  one  year  of  injury. 

At  common  law  personal  actions  die  with  the  person. 
Approved  in  dissenting  opinion  in  Southern  Bell  Tel.  Co.  v.  Cassin, 
111  Ga.  616,  36  S.  E.  898,  majority  holding  receipt  of  compensation  by 
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husband  for  injuries  from  which  he  died  does  not  defeat  right  of  action 
by  wife  for  death ;  Adams  v.  Northern  Pac.  Ry.  Co.,  95  Fed.  940,  under 
Washington  statutes,  personal  representatives  have  cause  of  action  in- 
dependent of  right  of  deceased,  any  contract  of  exemption  by  latter 
notwithstanding;  Anderson  v.  Hygeia  Hotel  Co.,  92  Va.  694,  24  S.  £. 
272,  under  <Code,  §  2927,  personal  actions  which  do  not  survive  must  be 
brought  within  one  year  of  injury. 

When  action  abates  by  plaintiirs  deatb,  writ  of  error  will  be  dismissed. 
Approved  in  Bank  of  Iron  Gate  v.  Brady,  184  U.  S.  668,  46  L.  Ed.  740, 
22  Sup.  Ct.  530,  holding  judgment  in  action  in  tort  on  appeal  will  be 
reversed  when  defendant  dies  after  cause  has  reached  appellate  court; 
Mills  _v.  Green,  159  U.  S.  655,  40  L,  Ed.  294,  16  Sup.  Ct.  133,  where, 
pending  appeal  as  to  right  to  vote,  election  takes  place,  appeal  will 
be  dismissed. 

Miscellaneous.  Cited  in  Continental  Nat.  Bank  v.  Buford,  191  U.  S. 
120,  48  L.  Ed.  119,  24  Sup.  Ct.  54,  holding  judgment  of  Circuit  Court 
of  Appeals  is  final  and  not  subject  to  review  by  United  States  Supreme 
Court  in  action  by  national  bank  against  corporation  of  another  State; 
Murphy  v.  Payette  Alluvial  Gold  Co.,  98  Fed.  322,  holding  where  peti- 
tion for  removal  of  cause  from  State  to  Federal  court  does  not  dis- 
close ground  for  removal,  after  docketing  in  Federal  court,  that  court 
has  no  power  to  grant  leave  to  amend  petition  by  stating  facts  showing 
Hght  to  remove;  Mayor  etc.  of  Baltimore  v.  Thomas,  115  Md.  219,  80 
Atl.  729,  holding  demurrer  admits  truth  of  facts  properly  pleaded. 
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Sapreme  Oonrt  will  r«Yiew  Bute  dediion  denying  Talldity  of  Federal 
gnat. 

Approved  in  Seattle  Dock  Co.  v.  Seattle  etc.  Waterway  Co.,  195  U.  S. 
625,  40  L.  Ed.  860,  25  Sup.  Ct.  789,  reaffirming  rule ;  Ferris  v.  Frohman, 
223  U.  S.  431,  56  L.  Ed.  495,  32  Sup.  Ct.  263,  where  owner  of  original 
play  alleges  that  infringer  obtained  copyright  of  adopted  play  and  su^h 
infringer  is  enjoined.  Federal  right  is  set  up  and  denied,  giving  Su- 
preme Court  jurisdiction  to  review  judgment;  Hardin  v.  Shedd,  190 
U.  S.  518,  47  L.  Ed.  1157,  23  Sup.  Ct.  685,  reviewing  decision  of  State 
court  denying  claim  of  United  States  patentee  to  lands  originally  under 
non-navigable  lake;  King  v.  St.  Louis,  98  Fed.  642,  entertaining  jur-^ 
isdiction  where  action  involved  right  to  accretion,  patent  describing 
lands  as  lying  on  west  bank  of  Mississippi ;  Vane  v.  Jones,  13  Idaho,  24, 
88  Pac.  1058,  denying  motion  to  vacate  judgment  on  ground  that  court, 
not  having  acquired  jurisdiction  of  State  of  Idaho,  which  was  owner  of 
bed  of  river,  had  no  jurisdiction;  Washougal  Transp.  Co.  v.  Dalles  etc. 
Nav.  Co.,  27  Wash.  496,  68  Pac.  76,  holding  Federal  decisions  binding 
upon  State  court  as  to  title  or  right  passing  under  United  States  grant. 

Distinguished  in  Sweringen  v.  St.  Louis,  185  U.  S.  41,  46  L.  Ed.  799, 
22  Sup.  Ct.  570,  571,  dismissing  for  lack  of  jurisdiction  title  to  alluvion 
formed  outside  boundary  only  question  involved;  Crystal  Springs  Land 
etc.  Co.  V.  Los  Angeles,  82  Fed.  119,  holding  Federal  court  has  no  jur- 
isdiction when  both  parties  claim  title  to  land  under  Mexican  grants. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  532. 

■ 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A. 
50. 
XVI— 53  (833) 
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Tide  waters  and  all  land  below  high-water  mark  belong  to  sovereign. 
Approved  in  Sutter  v.  Heckman,  1  Alaska,  87,  owner  of  uplands 
bordering  on  sea  has  no  title  to  tide-lands  in  front  of  property,  but  has 
mere  right  of  ingress  and  egress  over  tide-lands;  Cobb  v.  Commissioners 
of  Lincoln  Park,  202  111.  431,  432,  67  N.  E.  6,  denying  lake  shore  owner's 
right  to  build  wharf  upon  submerged  lands  unless  owning  same  or  hav- 
ing permission  from  one  having  title  thereto;  Potomac  Dredging  Co.  v. 
Smoot,  108  Md.  60,  69  Atl.  509,  lease  giving  privilege  of  taking  sand 
and  gravel  from  shores  of  certain  farm  limited  lessee's  rights  to  toking 
of  sand  and  gravel  between  high  and  low  water  mark ;  Revell  v.  People, 
177  m.  484,  69  Am.  St.  Rep.  265,  48  L.  R.  A.  795,  52  N.  E.  1057,  holding 
State  has  title  to  tide-lands  in  Lake  Michigan. 

Title  to  land  between  high  and  low  water  mark.    Note,  45  L.  R.  A 
888. 

Sovereign's  grants  of  land  bounded  by  navigable  tide  water  carry  only 
to  high  water. 

Approved  in  Scranton  v.  Wheeler,  179  U.  S.  167,  45  L.  Ed.  186,  21 
Sup.  Ct.  54,  denying  riparian  owner  compensation  where  access  to 
navigability  lost  by  construction  of  pier  upon  submerged  lands ;  Illinois 
Central  R.  R.  Co.  v.  Chicago,  176  U.  S.  660,  44  L.  Ed.  627,  20  Sup.  Ct. 
514,  den3n[ng  railroad  under  charter  the  right  to  take  possession  of 
submerged  lands  of  Lake  Michigan;  United  Thacker  Coal  Co.  v.  Red 
Jacket  Jr.  Coal  Co.,  232  Fed.  59,  construing  grant  by  State  strictly 
against  grantee  and  holding  evidence  was  insufficient  to  show  call  for 
survey  was  call  for  monument  which  would  control  courses  and  dis- 
tances and  give  to  defendants  lands  patented  to  complainant;  United 
States  V.  Mackey,  214  Ped.  144,  147,  grant  of  land  to  Creek  Indians 
did  not  vest  in  tribe  title  to  bed  of  Arkansas  River  between  high-water 
marks,  but  same  was  held  in  trust  for  future  State;  Stoekley  v.  Cissna, 
119  Fed.  836,  56  C.  C.  A.  324,  declaring  Land  Depaptment's  grant  of 
river-bed,  left  dry  by  change  of  course,  as  vacant  land  void;  Mobile 
Docks  Co.  V.  City  of  Mobile,  146  Ala.  207,  9  Ann.  Oas.  1229,  8  L.  R.  A 
(N.  S.)  822,  40  South.  208,  act  granting  city  riparian  rights  to  river 
front  and  shore  and  soil  under  Mobile  River  violates  provision  of  Con- 
stitution that  act  shall  embrace  but  one  subject;  District  of  Columbia 
V.  Cropley,  23  App.  D.  C.  245,  conveyance  of  lots  by  commissioners 
in  District  describing  land  as  extending  to  middle  of  channel  of  Potomac 
extends  only  to  high-water  mark ;  State  ex  rel.  Dawson  v.  Akers,  92  Kan. 
177,  181,  Ann.  Oas.  1916B,  548,  140  Pae.  641,  642,  holding  title  of  up- 
land owner  in  Kansas  extends  only  to  high-water  mark;  State  v.  Port- 
land General  Elec.  Co.,  52  Or.  520,  95  Pac.  729,  holding  upland  owner 
upon  navigable  stream  takes  only  to  high-water  mark;  State  v.  Port- 
land General  Elec.  Co.,  52  Or.  534,  98  Pac.  162,  owner  of  upland  on 
navigable  river  takes  only  to  high-water  mark;  Montgomery  v.  Shaver, 
40  Or.  247,  66  Pac.  924,  limiting  owner's  rights  to  wharf  privileges  to 
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lines  drawn  at  right  angles  to  thread  of  stream  and  intersecting 
boundary  lines  at  high-water  mark';  Bleakley  v.  Lake  Washington  Mill 
Co.,  65  Wash.  222,  118  Pac.  8,  where  overflowed  lands  located  below 
high-water  mark  w^re  patented  prior  to  adoption  of  Constitution,  sec- 
tion 6750,  did  not  invariably  confer  on  owner  of  upland  above  high- 
water  mark  exclusive  right  to  purchase  shore  land  to  exclusion  of  owner 
of  overflowed  lands ;  Washougtd  Transp.  Co.  v.  Dalles  etc.  Nav.  Co.,  27 
Wash.  497,  68  Pac.  77,  holding  governmental  grants  carry  only  to  high- 
water  mark,  though  tract  described  as  bounded  by  meander  line  of 
navigable  water;  Lowndes  v.  Huntington,  153  U.  S.  19,  38  L.  Ed.  618, 
14  Sup.  Ct.  760,  holding  title  to  submerged  tide-lands,  originally  ob- 
tained by  English  grant,  was  ceded  by  State  to  town  herein;  Mann  v. 
Tacoma  Land  Co.,  153  U.  S.  286,  38  L.  Ed.  718,  14  Sup.  Ct.  823,  holding 
certificate  for  public  land  cannot  be  located  on  tide-lands;  Morris  v. 
United  States,  174  U.  S.  236,  43  L.  Ed.  960,  19  Sup.  Ct.  666,  holding 
title  to  submerged  soil  in  Potomac  River  passed  by  English  grant  and 
by  cession  of  Maryland  to  United  States;  dissenting  opinion  in  Lattig 
V.  Scott,  17  Idaho,  533,  107  Pac.  58,  majority  holding  owners  of  frac- 
tional subdivision  of  shore  land  took  title  to  respective  portions  of  Poole 
Island  between  meander  line  and  thread  of  Snake  River,  which  is  a 
navigable  stream;  dissenting  opinion  in  Johnson  v.  Johnson,  14  Idaho, 
592,  24  L.  R.  A.  (N.  S.)  1240,  95  Pac.  510,  majority  holding  riparian 
owner  upon  streams,  navigable  or  non-navigable,  takes  to  thread  of 
stream. 

Validity  of  legislative  grant  of  exclusive  eontrol  over  navigable 
stream^    Note,  Aim.  Oaa.  1916D,  09. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  B.  0. 
184,   186,   188. 

Right  of  crown  to  grant  part  of  seashore  so  as  to  obstruct  access. 
Note,  23  E.  R.  C.  696. 

Building  or  wliarf  erected  below  higb-water  mark  is  purpresture. 
Approved  in  Scranton  v.  Wheeler,  179  U.  S.  158,  46  L.  Ed.  135,  21 
Sup.  Ct.  55,  denying  riparian  owner  compensation  for  loss  of  access 
to  navigability  incidentally  resulting  from  construction  of  pier  by  Con- 
press;  Cobb  V.  Commissioners  of  Lincoln  Park,  202  111.  434,  67  N.  E.  8, 
denying  lake  shore  owner  right  to  construct  wharf  upon  submerged 
lands  granted  by  State  to  Lincoln  park  commissioners;  City  of 
Providence  v.  Comstock,  27  R.  I.  543,  65  Atl.  308,  title  to  land  along 
original  shore  of  non-navigable  river  in  which  tide  ebbs  and  flows,  to- 
gether with  title  to  filled  land  between  such  land  and  river  as  it  now 
exists,  does  not  give  owner  right  to  occupy  river-bed  as  against  State's 
assignees;  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  438,  holding  State  can 
dispose  of  tide-lands  free  from  easement  of  upland  owner;  Revell  v. 
People,  177  111.  487,  69  Am.  St.  Rep.  267,  43  L.  R.  A.  796,  52  N.  E.  1058. 
holding  pier  erected  into  Lake  Michigan  a  purpresture,  and  abatable  in 
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equity;  dissenting  opinion  in  Trustees  etc.  of  Town  of  Brookhaven  y. 
Smith,  188  N.  T.  99, 11  Ann.  Oas.  1,  9  L.  R.  A.  (K.  8.)  826,  80  N.  E.  674, 
majority  holding  wharf  built  by  upland  owner  over  submerged  lands 
of  town  to  gain  access  to  navigable  water,  was  not  nuisance. 

Distinguished  in  Sullivan  Timber  Co.  v.  City  of  Mobile,  110  Fed.  192, 
enjoining  ejectment  by  city  against  riparian  owner  to  recover  shore 
and  submerged  land  occupied  by  wharf,  city  acquiescing  in  use;  Trus- 
tees etc.  of  Town  of  Brookhaven  v.  Smith,  188  N.  T.  77,  11  Ann.  Oai.  1, 
9  L.  B.  A.  (N.  8.)  826,  80  N.  E.  666,  holding  wharf  built  by  upland 
owner  over  submerged  lands  of  town  to  gain  access  to  navigable  water 
was  not  nuisance. 

What  are  purprestures,  and  remedies  for  their  abatement.    Note, 
69  Am.  8t.  Rep.  272. 

Right  of  access  of  riparian  owner  as  including  right  to  eonstract 
wharf  or  pier.    Note,  11  Ann.  Oas.  18. 

Right  to  erect  wharves.    Note,  40  L.  B.  A.  642. 

Oommon  law  as  to  navigable  waters  at  time  of  emigration  Is  law  of 
America,  except  as  modified. 

Approved  in  Mitchell  v.  Hitchman  Coal  etc.  Co.,  214  Fed.  699,  131 
C.  C.  A.  425,  trade  union  to  secure,  by  peaceable  means,  reasonable 
wages  and  better  working  conditions  among  mine  workers,  is  valid 
under  West  Virginia  statute  or  at  common  law;  United  States  v. 
Mackey,  214  Fed.  150,  under  modified  common  law  borrowed  from 
Kansas,  i^parian  owner  on  navigable  river  in  Oklahoma  takes  to  high- 
water  mark  and  not  to  thread  of  stream ;  Hobart  v.  Hall,  174  Fed.  474, 
grantee  of  public  land  on  navigable  water  in  Minnesota  takes  absolute 
title  in  fee  to  high-water  mark,  and  right  to  land  under  water  to  thread 
of  stream  subject  to  right  of  navigation,  and  such  owner  has  right  to 
island,  between  shore  line  and  middle  thread,  formed  by  gradual  action 
of  waters;  Percy  Summer  Club  v.  Astle,  163  Fed.  6,  90  C.  C.  A.  527, 
following  decision  of  State  court  upholding  local  usage  of  free  fishery 
lakes  and  ponds  of  New  Hampshire  and  refusing  to  enjoin  members 
of  public  from  fishing  and  from  trespassing  on  shore  property  in- 
cidental to  such  fishing;  McCloskey  v.  Pacific  Coast  Co.,  160  Fed.  796, 
22  L.  E.  A.  (N.  8.)  678,  87  C.  C.  A.  568,  granting  injunction  to  prevent 
erection  of  structure  interfering  with  littoral  owner's  right  of  access 
to  navigable  waters  in  front  of  his  land;  Commissioners  of  Lincoln  Park 
V.  Fahmey,  250  111.  270,  271,  95  N.  E.  199,  200,  holding  legislature  had 
power  to  grant  title  to  submerged  lands  of  Lake  Michigan  to  park 
commissioners,  and  Lincoln  Park  Commissioners  could  enjoin  erection 
by  shore  owner  of  piers  on  such  lands ;  Butler  v.  Attorney  General,  195 
Mass.  82,  8  L.  R.  A.  1047,  80  N.  £.  689,  under  common  law  as  modified 
by  colonial  ordinance  of  1641-47,  littoral  owners  take  fee  to  their  por- 
tion of  land  between  high  and  low  water  mark,  subject  to  easement  of 
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public  "for  nav^ation,  free  fishing  and  fowling;  Rinkead  ▼.  Torgeon, 
74  Neb.  684,  13  Ann.  Oaa.  48,  109  N.  W.  745,  where  Missouri  River 
suddenly  changes  its  course,  riparian  owners  are  entitled  to  soil  to 
thread  of  stream,  and  may  maintain  ejectment  to  oust  squatters;  Kalez 
V.  Spokane  Valley  Land  etc.  Co.,  89  Wash.  518,  154  Pac.  1098,  State 
having  granted  right  to  appropriate  waters  of  navigable  lake  for  irriga- 
tion, subsequent  grantee  of  shorelands  took  subject  to  this  right;  State 
ex  rel.  Ham  v.  Superior  Court,  70  Wash.  453,  126  Pac.  949,  upland  owner 
on  navigable  lake  prior  to  admission  of  State  did  not  acquire  common- 
law  rights  which  could  not  be  lessened  by  State  Constitution  or  statutes 
asserting  title  on  part  of  State;  Revell  v.  People,  177  III.  488,  69  Am. 
St  Bap.  268,  43  L.  B.  A.  796,  52  N.  E.  1059,  holding  only  common-law 
rights  which  owner  of  land  bordering  on  Lake  Michigan  has  in  Illinois 
are  those  of  access  and  accretions;  dissenting  opinion  in  Trustees  etc. 
of  Town  of  Brookhaven  v.  Smith,  188  N.  Y.  90,  91,  94,  11  Ann.  Oas.  1, 
9  L.  B.  A.  OX.  S.)  826,  80  N.  E.  671,  672,  majority  holding  common-law 
rale  that  no  person  could  build  wharf  upon  submerged  land  below 
low- water  mark  did  not  apply,  and  town 's  ownership  of  submerged  lands 
was  subject  to  riparian  owner's  right  of  access  to  navigable  waters. 

Distinguished  in  Trustees  etc.  of  Town  of  Brookhaven  v.  Smith,  188 
N.  Y.  85,  11  Ann.  Oaa.  1,  9  L.  B.  A.  (N.  8.)  826,  80  N.  E.  669,  holding 
common-law  rule  that  no  person  could  build  wharf  upon  land  below 
low- water  mark  did  not  apply,  and  town's  ownership  of  submei^ed 
lands  was  subject  to  riparian  owner's  right  of  access  to  navigable 
waters. 

States  have  all  rights  of  c^own  except  so  far  as  surrendered  to  United 
States. 

Approved  in  Greenleaf-Johnson  Lumber  Co.  v.  Garrison,  237  U.  S. 
259,  263,  59  L.  Ed.  944,  945,  35  Sup.  Ct.  551,  holding  Federal  govern- 
ment need  not  comx>ensate  owner  of  wharf  erected  in  navigable  waters 
for  removal  of  structure  outside  of  new  harbor  lines,  although  wharf 
when  erected  was  within  State  and  Federal  harbor  lines;  Kansas  v. 
Colorado,  206  U.  S.  93,  51  L.  Ed.  978,  27  Sup.  Ct.  655,  Congress  cannot 
control  flow  of  water  of  stream  within  limits  of  State  except  to  improve 
navigability  and  intervening  petition  of  United  States  in  suit  by 
Kansas  to  restrain  Colorado  from  diverting  waters  of  Arkansas  River; 
Union  Bridge  Co.  y.  United  States,  204  U.  S.  390,  51  L.  Ed.  536,  27 
Sup.  Ct.  367,  provisions  of  River  and  Harbor  Act  of  1899,  providing 
for  alteration  of  bridges  obstructing  navigation,  is  not  invalid  as  taking 
of  property  for  public  use  without  compensation;  Garrison  v.  Green- 
leaf  Johnson  Lumber  Co.,  215  Fed.  578,  131  C.  C.  A.  644,  removal  by 
government  of  portion  of  wharf  extending  beyond  new  harbor  line  is 
not  such  taking  of  property  as  entitles  owner  to  compensation;  Hageria 
V.  Mississippi  River  Power  Co.,  202  Fed.  789,  foreign  corporations  com- 
plying with  provisions  of  Iowa  code  and  authorized  by  act  of  Congress 
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to  build  dam  across  Mississippi  at  rapids  in  aid  of  navigation,  and  to 
utilize  power  to  generate  electricity,  had  power  to  condemn  land  which 
would  necessarily  be  overflowed  by  its  dam;  Carver  v.  San  Pedro  etc. 
R.  Co.,  151  Fed.  336,  337,  granting  mandatory  injunction  for  removal 
of  bridge  obstructing  navigation  at  suit  of  riparian  owner  injured  in 
business  enterprise  dependent  upon  navigation;  Western  Pacific  Ry.  Co. 
V.  Southern  Pacific  Co.,  151  Fed.  400,  401,  80  C.  C.  A.  606,  grant  by 
California  to  town  of  Oakland  of  tide-lands  established  permanent 
boundary  at  line  of  low  tide,  and  such  boundary  cannot  be  extended 
into  waters  of  bay  outside  of  corporate  limits  of  town  by  accretion; 
Sutter  V.  Heckman,  1  Alaska,  88,  89,  owner  of  uplands  bordering  on 
ocean  has  no  title  to  tide-lands  in  front  of  property,  but  has  mere  ri^ht 
of  ingress  and  egress  over  tide-lands;  People  v.  California  Fish  Co., 
166  Cal.  585,  138  Pac.  82,  provisions  of  Political  Code  authorizing  sale 
of  swamp  and  tide  lands  construed  to  authorize  sale  of  such  land  sub- 
ject to  public  easements  of  navigation  and  fishery;  People  v.  Southern 
Pac.  R.  Co.,  166  Cal.  621,  138  Pac.  97,  holding  all  that  could  be  gained 
by  adverse  possession  as  to  tide-lands  situated  beyond  two-mile  limit 
was  title  to  soil  subject  to  public  easements  for  navigation  and  fishery; 
Messenger  v.  Kingsbury,  158  Cal.  613,  112  Pac.  66,  State  may  grant  to 
private  owners  such  tide-lands  as  are  capable  of  reclamation;  People 
ex  rel.  State  Board  of  Harbor  Com.  v.  Kerber,  152  Cal.  733,  125  Am. 
St.  Bep.  93,  93  Pac.  879,  private  persons  cannot  obtain  title  by  pre- 
scription to  tide-lands  fronting  on  navigable  bay;  San  Francisco  Sav. 
Union  v.  R.  G.  R.  Petroleum  etc.  Co.,  144  Cal.  135,  108  Am.  St  Bep. 
72,  66  L.  B.  A.  242,  77  Pac'  823,  littoral  proprietor  whose  right  of  access 
to  ocean  is  obstructed  may  enjoin  obstruction  as  nuisance;  Bliss  v. 
Ward,  198  HI.  113,  64  N.  E.  707,  upholding  lake  shore  owner's  right 
to  have  land  filled  in  in  front  of  lots  kept  free  from  structures;  Craw- 
ford Co.  v.  Hathaway,  67  Neb.  351,  108  Am.  St.  Bep.  068,  60  L.  B.  A. 
889,  93  N.  W.  789,  determining  rights  of  riparian  owners  to  use  of 
waters  of  stream;  Lewis  Blue  Point  Oyster  Cultivation  Co.  v.  Briggs, 
198  N.  T.  291,  19  Ann.  Gas.  694,  34  L.  B.  A.  (N.  S.)  1084,  91  N.  £.  847, 
lessee  of  land  under  navigable  waters  for  cultivation  of  oysters  takes 
subject  to  government's  right  to  make  improvements  in  navigation; 
Micelli  V.  Andrus,  61  Or.  84,  120  Pac.  740,  grant  of  land  on  navigable 
stream  extends  to  high-water  mark,  but  middle  line  of  non -navigable 
stream  is  boundary  of  riparian  proprietor's  land;  State  v.  Portland 
General  Elec.  Co.,  52  Or.  517,  95  Pac.  728,  right  to  construct  canal  and 
locks  as  part  of  navigable  river  and  to  take  tolls  i^  subject  to  restric- 
tions that  State  may  impose;  Muckle  v.  Gbod,  45  Or.  232,  77  Pac.  743, 
school  commissioners  may  convey  tide-lands;  State  ex  rel.  Cates  v. 
West  Tennessee  Land  Co.,  127  Tenn.  588,  Ann.  Oas.  1914B,  1048,  158 
S.  W.  750,  holding  State  could  not  grant  land  under  navigable  lake, 
but  held  it  in  trust  for  people;  Taylor  v.  Commonwealth,  102  Va.  770, 
102  Am.  St.  Bep.  865,  47  S.  E.  879,  upholding  lease  by  State  of  lands 
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under  waters  of  York  River  below  low-water  mark;  Sullivan  v.  Callvert, 
27  Wash.  605,  68  Pac.  365,  holding  owner  of  improvements  upon  tide- 
lands  entitled  to  have  improvement  separately  appraised  and  lands 
divided  into  salable  tracts  with  reference  thereto;  Morris  v.  United 
States,  174  U.  S.  226,  43  L.  Ed.  967,  19  Sup.  Ct.  662,  holding  sub- 
merged soil  in  Potomac  River  vested  in  United  States  by  cession  from 
Maryland ;  Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  436,  437,  holding 
State  can  dispose  of  tide-lands  free  from  easement  of  upland  owner; 
Bigelow  V.  Nickerson,  70  Fed.  118,  30  L.  E.  A.  339,  17  C.  C.  A.  1,  hold- 
ing surrounding  States  have  control  of  navigation  on  Lake  Michigan; 
United  States  v.  Alaska  Packers'  Assn.,  79  Fed.  157,  holding  State 
has  supreme  control  of  fisheries  within  it;  Rood  v.  Wallace,  109  Iowa, 
8,  79  N.  W.  450,  holding  State  has  title  to  lake  beds  within  it;  Willow 
River  Club  v.  Wade,  100  Wis.  94,  42  L.  E.  A.  318,  76  N.  W.  274,  hold- 
ing title  to  bed  of  navigable  stream  is  in  riparian  owners;  dissenting 
opinion  in  Scranton  v.  Wheeler,  179  U.  S.  182,  46  L.  Ed.  144,  21  Sup. 
Ct.  64,  majority  distinguishing  and  denying  riparian  owner  compen- 
sation for  loss  of  access  to  navigability  resulting  incidentally  from  pier 
erected  by  Congress;  dissenting  opinion  in  Long  Sault  Develop.  Co.  v. 
Kennedy,  212  N.  Y.  21,  Ann.  Gas.  1916D,  56,  105  N.  E.  856,  majority 
holding  act  authorizing  corporation  to  erect  structures  in  navigable 
river  to  develop  water  and  electrical  power  was  in  effect  conveyance 
of  portion  of  navigable  river,  and  void;  Conunonwealth  v.  Boston  Ter- 
minal Co.,  185  Mass.  283,  70  N.  E.  126,  arguendo. 

New  States  have  same  rights  as  original  States. 
Approved  in  Qromer  v.  Standard  Dredging  Co.,  224  U.  S.  369,  66 
L.  Ed.  805,  32  Sup.  Ct.  499,  under  Foraker  Act,  Porto  Rico  has  juris- 
diction for  taxing  purposes  over  harbors  and  navigable  waters  sur- 
rounding Porto  Rico;  United  States  v.  Chandler-Dunbar  Water  Power 
Co.,  209  U.  S.  451,  62  L.  Ed.  887,  28  Sup.  Ct.  579,  on  admission  of 
Michigan  to  Union,  bed  of  Sault  Ste.  Marie  passed  to  State,  and  small 
unsurveyed  islands  became  subject  to  law  of  State;  Kansas  v.  Colo- 
rado, 206  U.  S.  95,  61  L.  Ed.  973,  27  Sup.  Ct.  655,  in  suit  by  State 
recognizing  right  of  riparian  proprietors  to  use  flowing  waters  for  irri- 
gation, subject  to  equitable  apportionment,  against  State  aflfirming 
public  right  in  flowing  waters,  it  is  not  unreasonable  to  enforce  against 
plaintiff  its  own  local  rule;  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  346, 
349,  30  South.  646,  sustaining  ejectment  by  city  claiming  under  legis- 
lative grant  against  government  patentee  to  recover  river  shore  to  high- 
water  mark;  State  ex  rel.  Ellis  v.  Gerbing,  56  Fla.  601,  22  L.  B.  A. 
(N.  S.)  887,  47  South.  356,  and  Broward  v.  Mabry,  58  Fla,  409,  50 
South.  830,  both  holding  provision  in  act  of  Congress,  1845,  admitting 
Florida  into  Union  on  condition  that  State  shall  never  interfere  with 
primary  disposal  of  public  lands  within  its  borders  refers  to  lands  of 
which  title  was  in  United  States  for  its  own  purposes;  State  ex  rel. 
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Dawson  ▼.  Akers,  92  Kan.  190,  Ann.  Gas.  1916B,  543,  140  Pae.  645, 
upon  admission  to  Union,  Kansas  acquired  absolute  property  in  bed  of 
navigable  streams,  subject  to  rights  of  Federal  government  in  naviga- 
tion ;  Board  of  Commrs.  v.  Olassel,  120  La.  406,  45  South.  372,  State  has 
right  to  sell  bed  of  stream  which  has  ceased  to  be  navigable;  State  v. 
Lake  St.  Clair  Fishing  etc.  Club,  127  Mich.  593,  87  N.  W.  123,  denying 
defendant's  exclusive  rights  by  adverse  possession  to  certain  sub- 
merged land  of  Great  Lakes  valuable  for  fishing  and  hunting;  Ex  parte 
Crosby,  38  Nev.  393,  149  Pac.  990,  State  court  has  jurisdiction  of  vio- 
lation of  statute  for  protection  of  fish,  although  offense  was  committed 
by  white  person  within  limits  of  Indian  reservation;  Coyle  v.  Smith, 
28  Okl.  152,  113  Pac.  957,  act  of  legislature  providing  for  permanent 
location  of  capital  is  not  invalid  because  Enabling  Act  provided  that 
capital  should  be  at  Guthrie  until  1913,  after  which  it  could  be  located 
by  vote  of  electors  at  election;  New  Whatcom  v.  Fairhaven  Land  Co., 
24  Wash.  499,  60  Pac.  737,  enjoining  municipality  at  instance  of  lower 
riparian  owner  from  diminishing  flow,  although  waters  used  for  neces- 
sary public  purpose ;  Pacific  Gas  Imp.  Co.  v.  EUert,  64  Fed.  439,  hold- 
ing State  can  dispose  of  tide-lands  free  from  easement  of  upland 
owner;  Willow  River  Club  v.  Wade,  100  Wis.  97,  42  L.  R.  A.  316,  78 
N.  W.  275,  holding  title  of  riparian  owners  extends  to  center  of 
navigable  stream. 

Distinguished  in  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co., 
190  U.  S.  481,  47  L.  Ed.  1146,  23  Sup.  Ct.  660,  majority  holding  local 
and  common  law  same  as  to  conveyance  from  United  States  of  land 
bordering  upon  non-navigable  streams. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest 
Territory.    Note,  Ann.  Gas.  1915D,  958. 

Right  of  State  to  grant  tide-lands.    Note,  22  L.  B.  A.  (N.  S.)  837. 

Accretion  belongs  to  owner  of  land  regardless  of  qnestlon  of  navi^ 
blUty. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  624,  56  L.  Ed. 
578,  32  Sup.  Ct.  340,  holding  changes  in  line  of  riparian  owner's  prop- 
erty were  due  to  gradual  erosion  and  not  to  sudden  change  of  chan- 
nel, and  stream  remained  boundary;  Western  Pac.  Ry.  Co.  v.  Southern 
Pac.  Co.,  151  Fed.  397,  80  C.  C.  A.  606,  California  Civil  Code,  section 
1014,  gives  no  right  to  accretion  by  alluvion  to  owner  of  tide-lands 
in  San  Francisco  Bay;  Sullivan  Timber  Co.  v.  Mobile,  110  Fed.  193, 
holding  accretions  and  alluvion  belong  to  owner  of  land  bounded  on 
waters  independent  of  law  governing  title  in  submeiged  soil;  Hohl  v. 
Iowa  Cent.  Ry.  Co.,  162  Iowa,  71,  143  N.  W.  852,  refusing  to  enjoin 
railroad  from  removing  sand  from  sandbar  in  Des  Moines  River  and 
from  allowing  its  right  of  way  to  be  used  as  wagon  road  for  hauling 
sand,  as  preventing  accretions  to  lands  of  riparian  proprietor. 
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Distinguished  in  Van  Deventer  v.  Lotir,  172  Fed.  578,  582,  586,  hold- 
ing extension  by  accretion  to  Rockaway  Beach  was  not  within  original 
boundaries  of  Barren  Island  and  does  not  belong  to  shore  owners 
thereon,  but  title  vests  in  State. 

Blparian  rights  depend  upon  laws  of  seyeral  States. 
Approved  in  Joy  v.  St.  Louis,  201  U.  S.  343,  60  L.  Ed*  781,  26  Sup.  Ct. 
478,  reaffirming  rule;  Archer  v.  Greenville  Sand  etc.  Co.,  233  IJ.  S. 
68,  69,  58  L.  Ed«  858,  34  Sup.  Ct.  567,  owner  of  upland  taking  title  to 
middle  of  river  under  State  law  has  such  interest  in  bed  of  stream, 
although  he  cannot  remove  gravel  therefrom  without  consent  of  Secre- 
tary of  War,  that  he  may  maintain  action  to  prevent  others  from 
doing  so;  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  229 
U.  S.  60,  67  L.  Ed.  1074,  33  Sup.  Ct.  667,  under  Michigan  law,  con- 
veyance of  tract  of  land  upon  navigable  water  carries  title  to  thread 
of  stream,  but  subject  to  public  right  of  navigation,  and  act  of  Con- 
gress revoking  permit  for  obstruction  is  not  taking  of  property  in 
water-power;  Donnelly  v.  United  States,  228  U.  S.  262,  Ann.  Gas.  1913E, 
710,  57  L.  Ed.  828,  33  Sup.  Ct.  449,  holding  United  States  is  riparian 
owner  under  California  law  of  bed  of  Klamath  River  within  Hoopa 
Valley  Reservation,  and  murder  of  Indian  on  river  below  high-water 
mark  was  punishable  in  Federal  courts;  Scott  v.  Lattig,  227  U.  S.  243, 
44  L.  R.  A..  (N.  S.)  107,  57  L.  Ed.  496,  33  Sup.  Ct.  242,  ownership  of 
bed  of  Snake  River  on  Idaho  side  of  thread  of  stream  passed  to  State 
on  its  admission  to  Union,  and  subsequent  disposal  by  United  States 
of  fractional  subdivisions  of  land  on  east  bank  did  not  carry  with  it 
bed  of  river  nor  island,  which  remained  property  of  United  States, 
although  nnsurveyed;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  632,  636, 
66  L.  Ed.  582,  583,  82  Sup.  Ct.  340,  Secretary  of  War  under  authority 
of  Congress  may  fix  harbor  lines  superseding  those  fixed  by  State; 
McGilvra  v.  Ross,  215  U.  S.  77,  78,  79,  64  L.  Ed.  99,  100,  101,  30  Sup. 
Ct.  27,  right  of  riparian  owners,  under  government  patents,  to  lands 
below  high-water  mark  of  navigable  nontidal  waters,  as  against  State, 
is  to  be  determined  by  State  law,  and  Federal  court  has  no  jurisdic- 
tion; United  States  v.  Chandler-Dunbar  Wat§r  Power  Co.,  209  U.  S. 
462,  25  L.  Ed.  887,  28  Sup.  Ct.  579,  by  Taw  of  Michigan,  grant  of 
land  bordering  on  stream,  navigable  or  non-navigable,  extends  to  thread 
of  stream,  and  patentee  of  government  land  bordering  on  Sault  Sainte 
Marie  takes  to  center,  including  small  unsurveyed  islands;  Whitaker 
V.  McBride,  197  U.  S.  512,  49  L.  Ed.  860,  25  Sup.  Ct.  530,  local  rule 
that  riparian  owner  owns  to  center  of  channel  inures  to  benefit  of 
patentee  as  against  one  claiming  to  enter  as  homesteader  on  unsurveyed 
island  in  river  where  omission  to  survey  not  due  to  fraud  or  mistake; 
Hardin  v.  Shedd,  190  U.  S.  519,  47  I*.  Ed.  1157,  23  Sup.  Ct.  685,  holding 
under  Illinois  law,  conveyance  of  upland  on  non-navigable  lake  does 
not  carry  adjoining  lands  below  water  line;  Northern  Pacific  R.  R.  Co. 
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V.  Townsend,  190  U.  S.  270,  47  L.  Ed.  1046,  23  Sup.  Ct.  672,  holding 
homestead  entries  not  including  right  of  way  granted  to  railroad,  al- 
though description  in  grant  included  part  thereof;  United  States  v. 
Mackey,  214  Fed.  143,  144,  149,  act  of  territorial  legislature  granting 
to  riparian  owners  on  navigable  streams  title  to  bed  of  stream  to  low- 
water  mark  is  void ;  Oregon  Coal  &  Nav.  Co.  v.  Anderson,  206  Fed.  408, 
124  C.  C.  A.  286,  under  Oregon  law,  upland  owner  takes  only  to  high- 
water  mark,  but  his  access  to  navigable  water  may  be  protected  by  in- 
junction; Greenleaf  Johnson  Lumber  Co.  v.  United  States,  204  Fed. 
495,  496,  500,  where  widening  of  channel  of  river  to  improve  navigation 
destroys  piers  built  within  line  of  navigability  establshed  by  State, 
owner  is  entitled  to  compensation;  Donovan-Hopka-Ninneman  Co.  v. 
Hope  Lumber  Mfg.  Co.,  194  Fed.  648,  115  C.  C.  A.  1,  riparian  rights 
incident  to  ownership  of  land  in  Idaho  bordering  on  navigable  lake 
are  separable  from  lands  by  conveyance,  condemnation,  relinquishment 
or  prescription;    McGilvra  v.  Ross,  164*  Fed.  607,  90  C.  C.  A.  398, 

• 

patent  of  United  States  to  land  on  navigable  water  in  territory  does 
not  convey  title  below  high-water  mark,  but  question  of  ownership  and 
control  of  shores  is  left  to  future  State,  and  Federal  court  has  no 
jurisdiction  to  enjoin  State  officers  from  selling  shore  lands;  Columbia. 
Canning  Co.  v.  Hampton,  Ipl  Fed.  63,  64,  65,  88  C.  C.  A.  224,  owner 
of  lands  in  Alaska  bordering  on  navigable  waters  has  no  exclusive  right 
to  erect  and  maintain  fish-trap  on  shore  between  high  and  low  water 
mark,  or  in  adjacent  deep  waters;  United  States  v.  Chandler-Dunbar 
Water  Power  Co.,  152  Fed.  37,  38,  81  C.  C.  A.  221,  United  States  has 
no  title  to  islands  in  Saint  Mary's  River  between  Michigan  shore  and 
thread  of  stream,  but  title  remains  in  State,  and  under  law  of  Michi- 
gan vests  in  owner  of  adjoining  shore  land;  Sullivan  Timber  Co. 
V.  Mobile,  110  Fed.  195,  196,  enjoining  ejectment  by  city  to  recover 
submerged  lands  occupied  by  riparian  owner  with  wharf;  McFarland 
V.  Alaska  Perseverance  Min.  Co.,  3  Alaska,  321,  locator  of  placer  mine 
crossed  by  non-navigable  stream  in  Alaska  is  not  vested  with  such 
riparian  rights  in  waters  as  to  entitle  him  to  enjoin  subsequent  appro- 
priation and  diversion  for  mining  purposes;  State  v.  Southern  Sand 
etc.  Co.,  113  Ark.  158,  167  S.  W.  856,  upholding  act  of  1913  regulating 
removal  of  sand  and  gravel  from  beds  of  navigable  streams  within 
State ;  Central  Pacific  Ry.  Co.  v.  Droge,  171  Cal.  40,  151  Pac.  666,  title 
to  railroad  right  of  way  cannot  be  gained  by  individual  by  adverse 
possession;  People  v.  California  Fish  Co.,  166  Cal.  601,  138  Pac.  89, 
section  3493s  of  the  Political  Code,  providing  that  uncanceled  certifi- 
cates and  patents  for  swamp  and  overflowed  lands  belonging  to  classes 
described  in  section  3493m  are  valid,  has  no  application  to  tide-lands; 
Cobb  V.  Commissioners  of  Lincoln  Park,  202  111.  435,  436,  67  N.  E.  8, 
denying  lake  shore  owner  right  to  build  wharf  upon  submerged  lands 
granted  by  State  to  Lincoln  Park  commissioners;  Missouri  etc.  Ry.  Co. 
V.  Watson,  74  Kan.  511,  87  Pac.  693,  act  granting  rlo^ht  of  way  two 
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hundred  feet  wide  to  railroad  through  "Osage  Ceded  Lands"  vested 
title  from  date  of  act,  and  persons  purchasing  subsequently  took  sub- 
ject to  railroad  right  of  way;  State  v.  Bayou  Johnson  Oyster  Co.,  130 
La.  611,  58  South.  407,  State  of  Louisiana  acquired  title  to  soil  lying 
under  waters  of  sounds,  bayous,  creeks,  channels,  lakes,  bays,  coves  and 
inlets  bordering  on  Gulf  of  Mexico,  upon  her  admission  into  Union; 
State  V.  Ferrandau,  130  La.  1039,  Ann.  Oas.  1913D,  1170,  58  South. 
871,  lands  below  high-water  mark  may  be  granted  to  individuals  for 
particular  uses,  just  as  State  of  Louisiana  leases  such  lands,  for  pro- 
duction of  oysters;  State  v.  Lake  St.  Clair  Fishing  etc.  Shooting  Club, 
127  Mich.  596,  87  N.  W.  124,  holding  State's  rights  in  submerged  land 
of  Great  Lakes  not  lost  by  adverse  possession;  Fish  v.  Chicago  etc. 
R.  Co.,  125  Minn.  384,  147  N.  W.  432,  where  Federal  government  hav- 
ing authorized  railroad  to  build  bridge  across  navigable  river  directs 
it  to  build  fender  to  protect  water  craft,  owner  of  land  whose  access 
to  main  channel  is  interfered  with  is  not  entitled  to  compensation; 
Hill  V.  Newell,  86  Wash.  230,  149  Pac.  952,  commercial  waterway  hav- 
ing straightened  navigable  river  by  cutting  through  neck  of  bend,  title 
to  river-bed  in  bend  from  which  water  receded  was  in  district,  not  in 
riparian  owners;  Bemot  v.  Morrison,  81  Wash.  552,  Ann.  Oas.  1916D, 
290,  143  Pac.  109,  ownership  of  bed  of  lion^navigable  lake  is  in  littoral 
proprietors  in  this  State;  Newell  v.  Loeb,  77  Wash.  192,  137  Pac.  814. 
riparian  owners  have  no  rights  in  meanders  in  bed  of  navigable  river, 
which  they  can  enforce  against  State  or  its  agency,  waterway  improve- 
ment district;  Grays  Harbor  Boom  Co.  v,  Lownsdale,  54  Wash.  103, 
104  Pac.  271,  boom  company*  succeeding  to  rights  of  State  over  tide- 
lands  by  erecting  boom  did  not  take  property  of  upland  owners,  so  as 
to  require  compensation;  Brace  &  Hergert  Mill  Co.  v.  State,  49  Wash. 
332,  95  Pac.  281,  owner  of  upland  could  not  acquire  title  to  shore  land 
along  navigable  lake  as  against  State  by  adverse  possession;  Lowndes 
V.  Huntington,  153  U.  S.  30,  88  L.  Ed.  628,  14  Sup.  Ct.  765,  holding 
title  to  tide-lands  herein  was  ceded  by  State  to  town;  Grand  Rapids 
etc.  R.  R.  Co.  V.  Butler,  159  U.  S.  93,  40  L.  Ed.  87,  15  Sup.  Ct.  993, 
holding,  in  Michigan,  a  grant  of  land  bounded  by  stream,  carries  bed 
of  stream  to  center  of  thread;  Eldridge  v.  Trezevant,  160  U.  S.  468. 
40  L.  Ed.  499,  16  Sup.  Ct.  348,  holding  Louisiana  can  authorize  takinsr 
of  land  for  levee  construction;  Lake  Shore  etc.  Ry.  Co.  v.  Ohio,  165 
U.  S.  366,  41  L.  Ed,  748,  17  Sup.  Ct.  357,  holding  statute  giving  Secre- 
tary of  War  authority  concerning  bridges  over  navigable  streams  does 
not  prevent  States  from  bridging  them;  Gibson  v.  United  States,  166 
U.  S.  272,  41  L.  Ed.  1000,  17  Sup.  Ct.  579,  holding  riparian  ownership 
subject  to  navigation  improvement  by  Federal  government;  St.  Anthony 
Falls  Water  Power  Co.  v.  St.  Paul  Water  Commrs.,  168  U.  S.  365,  42 
L.  Ed.  508,  18  Sup.  Ct.  163,  holding  grant  to  maintain  dams  and  sluices 
not  impaired  by  grant  to  waterworks;  Morris  v.  United  States,  174 
U.  S.  228,  48  L.  Ed.  957,  19  Sup.  Ct.  663,  holding  submerged  soil  in 
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Potomac  River  vested  in  United  States  by  cession  from  Maryland; 
Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  431,  435,  holding  State  may  dis- 
pose of  tide-lands  free  from  easement  of  upland  owner;  The  Idlewild, 
64  Fed.  604,  12  C.  C.  A.  328,  holding  vessel  cannot  avoid  payment 
of  wharfage  fees  by  disputing  owner's  title  to  land  on.  which  wharf 
was  erected;  Chisolm  v.  Gaines,  67  Fed.  290,  292,  determining  title  to 
marsh  and  tide  lands;  Cobnm  v.  San  Mateo  Co.,  75  Fed.  527,  holding 
State  has  title  to  tide-lands  and  may  grant  it  to  county;  Brown  v. 
United  States,  81  Fed.  57,  holding  Federal  government  must  com- 
pensate owner  when  taking  submerged  lands  for  river  improvement; 
Gratz  V.  Land  etc.  Imp.  Co.,  82  Fed.  389,  40  L.  R.  A.  401,  27  C.  C.  A. 
305,  holding  grant  of  individual  portion  of  tract  includes  propoHional 
interest  in  bed  of  strea'hi;  People  v.  Illinois  Cent.  R.  Co.,  91  Fed.  957, 
34  C.  C.  A.  138  (dissenting  opinion,  91  Fed.  962,  34  C.  C.  A.  138), 
holding  riparian  owner  on  Lake  Michigan  can  maintain  piers;  People 
V.  Kirk,  162  Ul.  150,  58  Am.  St.  Bep.  288,  45  N.  E.  834,  holding  SUte 
can  authorize  construction  of  road  over  submerged  lands;  Revell  v. 
People,  177  Ul.  478,  69  Am.  St.  Rep.  260,  48  L.  R.  A.  793,  52  N.  E.  1055, 
holding  State  has  title  to  tide-lands  in  Lake  Michigan;  Bent  v.  Emery, 
173  Mass.  497,  53  N.  E.  911,  holding  State  must  compensate  owner  for 
dredging  and  submerging  tide-lands;  Saunders  v.  New  York  etc.  R.  R. 
Co.,  144  N.  Y.  86,  48  Am.  St.  Rep.  735,  26  L.  R.  A.  382,  38  N.  E.  994, 
holding  State  grant  of  submerged  lands  to  railroad  valid;  Coze  v.  State, 
144  N.  Y.  406,  39  N.  E.  402,  applying  rule  in  construing  State  law 
for  drainage  of  marsh-lands;  Astoria  Exchange  Co.  v.  Shively,  27 
Or.  105,  39  Pac.  398,  holding  tide-lands  not  granted  by  statute  regulat- 
ing transfer  of  coast  lands;  West  Coast  Imp.  Co.  v.  Winsor,  8  Wash. 
493,  36  Pac.  441,  holding  upland  owner  has  preference  right  of  pur- 
chasing adjacent  tide-lands  under  statute;  Priewe  v.  Wisconsin  etc. 
Imp.  Co.,  93  Wis.  546,  83  L.  R.  A.  650,  67  N.  W.  920,  holding  land 
owner  cannot  be  deprived  of  riparian  rights  by  drainage  of  lake  with- 
out compensation;  Willow  River  Club  v.  Wade,  100  Wis.  95,  42 
L.  R.  A.  814,  76  N.  W.  274,  holding  title  to  bed  of  navigable  stream 
is  in  riparian  owners;  Pewaukee  v.  Savoy,  103  Wis.  274,  74  Am.  St 
Rep.  860,  79  N.  W.  437,  and  Mendota  Club  v.  Anderson,  101  Wis.  491, 
493,  78  N.  W.  189,  190,  both  holding  riparian  owner  on  navigable 
lake  takes  title  to  land  only  to  water's  edge;  dissenting  opinion  in  Kean 
V.  Calumet  Canal  Co.,  190  U.  S.  483,  487,  47  L.  Ed.  1146,  1148,  23  Sup. 
Ct.  661,  663,  majority  holding  Indiana,  under  Swamp-land  Act  of 
September  28,  1850,  acquired  by  grant  of  land  bordering  on  non- 
navigable  lake  all  land  under  water  up  to  State  line;  dissenting  opinion 
in  Scranton  v.  Wheeler,  179  U.  S.  166,  167,  178,  179,  181,  45  L.  Ed. 
138,  189,  148,  144,  21  Sup.  Ct.  58,  63,  64,  majority  distinguishing,  deny- 
ing riparian  owner  compensation,  where  access  to  navigability  lost  by 
construction  of  pier  upon  submei^d  lands  by  Congress. 
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Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note, 
53  Am.  St.  Rep.  291,  292,  294,  297,  298. 

Relative  rights  of  the  State  and  of  riparian  owners  in  navigable 
waters.    Note,  127  Am.  St.  Bep.  44,  55. 

Right  of  owner  of  upland  to  access  to  navigable  water.    Note,  40 

L.  R.  A.  602. 
Riparian  owner's  right  of  access.    Note,  23  E.  R.  0.  160. 

Riparian  xlgbts  on  tide  waters  are  applicable  to  all  navigable  waters. 
Approved  in  Gibson  v.  United  States,  166  U.  S.  273,  41  L.  Ed.  1001, 
17  Snp.  Ct.  579,  holding  riparian  ownership  subject  to  navigation  im- 
provement by  Federal  government;  East  Boston  Co.  v.  Conunonwealth, 
203  Mass.  73,  17  Ann.  Oas.  146,  89  N.  E.  237,  grant  of  flats  around 
Nodle's  Island  to  ordinary  low-water  mark  was  to  line  of  mean  low 
water. 

Federal  government  has  plenary  power  over  all  territories. 

Approved  in  United  States  v.  Winans,  198  U.  S.  383,  49  L.  Ed.  1093, 
25  Sup.  Ct.  662,  fishing  rights  in  Columbia  River  secured  to  Yakima 
Indians  by  treaty  of  1859,  providing  for  extinguishment  of  Indian  title- 
to  lands  occupied  by  them,  are  not  subordinate  to  powers  acquired 
by  Washington  in  shore  lands  on  its  admission;  Downes  v.  Bidwell, 
182  U.  S.  290,  45  L.  Ed.  1107,  21  Sup.  Ct.  788,  holdii^  constitutional 
provision,  providing  for  uniformity  of  duties,  imposts  and  excises 
throughout  United  States,  not  applicable  to  Porto  Rico;  United  States 
v.  Coe,  155  U.  S.  86,  89  L.  Ed.  79,  15  Sup.  Ct.  19,  holding  appeal  lies 
to  this  court  from  judgment  of  Court  of  Private  Land  Claims  over  prop- 
erty in  territories;  United  States  v. 'McMillan,  165  U.  S.  511,  41  L.  Ed. 
807,  17  Sup.  Ct.  398,  holding  clerk  in  District  Court  of  territory  must 
account  to  United  States  for  fees  received ;  Simms  v.  Simms,  175  U.  S. 
168,  44  L.  Ed.  128,  20  Sup.  Ct.  60,  holding  this  power  may  be  dele- 
gated to  territorial  legislature,  and  divorce  laws  herein  valid;  Endle- 
man  v.  United  States,  86  Fed.  459,  30  C.  C.  A.  186,  holding  Federal 
statute,  regulating  sale  of  liquors  in  Alaska,  valid;  United  States  v. 
Mackey,  214  Fed.  144,  147,  149,  holding  title  to  bed  of  Arkansas  River 
is  in  State,  and  dismissing  suit  by  United  States  to  enjoin  taking  oil 
and  gas  from  bed  of  Arkansas  River  as  trespass  upon  rights  of  Creek 
Nation ;  Jackson  v.  United  States,  102  Fed.  480,  42  C.  C.  A.  452,  sus- 
taining Alaska  indictment  concluding  with  words  against  the  peace 
and  dignity  of  the  United  States;  Higgins  v.  Brown,  20  Okl.  398,  1 
Okl.  Cr.  74,  94  Pac.  720,  indictment  for  murder  committed  in  Indian 
Territory,  pending  when  State  is  admitted,  is  cognizable  in  District 
Court  of  State  in  county  in  which  offense  was  committed;  Ex  parte 
Buchanen,  20  Okl.  834,  1  Okl.  Cr.  138,  94  Pac.  944,  indictment  for 
crime  conmiitted  under  laws  in  force  in  Indian  Territory  returned  after 
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admission  of  State  is  cognizable  in  District  Conrt  of  State  in  county 
in  which  offense  was  committed. 

Oongress  may  grant  land  below  high-water  mark  In  territories. 
Approved  in  Prosser  v.  Northern  Pac.  R.  R.  Co.,  152  U.  S.  64,  88 
L.  Ed.  366,  14  Sup.  Ct.  530,  holding  grant  of  such  lands  to  railroad 
valid,  but  railroad  cannot  restrain  commissioners  from  establishing 
harbor  lines ;  Mann  v.  Tacoma  Land  Co.,  153  U.  S.  283,  88  L.  Sd.  717, 
14  Sup.  Ct.  822,  holding  certificates  for  public  land  eannot  be  loeated 
on  tide-lands;  Carroll  v.  Price,  81  Fed.  142,  holding  Federal  grant  of 
tide-lands  in  territory  valid;  United  States  v.  Mackey,  214  Fed.  144, 
149,  Congress  may  grant  bed  of  navigable  stream  to  carry  out  inter- 
national obligations,  or  for  purposes  of  commerce,  but  grant  of  land 
to  Creek  Indians  did  not  give  title  to  bed  of  Arkansas  River;  St.  Louis 
etc.  R.  Co.  V.  Cross,  171  Fed.  488,  law  of  Oklahoma,  providing  that 
foreign  corporation  filing  removal  petition  forfeits  right  to  do  busi- 
ness within  State,  is  void  as  impairing  contract  rights  of  railroad  con- 
structed under  laws  of  territory  of  Oklahoma  and  of  Coi^ress'for 
Indian  Territory;  United  States  v.  Ashton,  170  Fed.  513,  lands  on 
Commencement  Bay  surveyed  and  set  apart  as  Puyallup  Indian  reser- 
vation, and  subsequently  allotted  in  severalty,  extended  only  to  line  of 
ordinary  high  tide ;  Heckman  v.  Sutter,  128  Fed.  395,  63  C.  C.  A.  135, 
and  Heckman  v.  Sutter,  119  Fed.  88,  55  C.  C.  A.  635,  protecting,  under 
Congressional  Act,  right  of  occupancy  of  small  strip  of  tide-lands  on 
coast  of  Alaska  used  for  fishing  purposes;  Dalton  v.  Katalla  Co.,  4 
Alaska,  414,  under  act  of  Congress  of  1898,  railroad  has  grant  of 
easement  over  tide-lands  in  Alaska  for  erection  of  approaches,  piers 
and  wharves  in  forming  connection  with  navigable  waters;  Thompson 
v.  Pelton,  4  Alaska,  515,  tide  or  shore  lands  between  high  and  low 
water  mark  on  seashore  in  Alaska  cannot  be  located  under  United 
States  mining  laws;  Pacific  Coast  Co.  v.  McCIoskey,  3  Alaska,  82,  hold- 
ing title  in  fee  to  tide-lands  in  Alaska  cannot  be  obtained,  but  is  held 
in  trust  for  future  State;  Alaska  Gold  Mining  Co.  v.  Barbridge,  1 
Alaska,  318,  lands  lying  below  high-water  mark  on  ocean  shore  are  not 
subject  to  mineral  location;  Brown  v.  Parker,  127  Mich.  391,  86  N.  W. 
990,  enjoining  public  from  hunting  game  upon  marshy  land  surveyed 
by  general  government  conveyed  to  State  as  swamp-land,  and  by  State 
to  private  purchaser;  Kneeland  v.  Korter,  40  Wash.  363,  364, 1  L^B.  A. 
(N.  S.)  745,  82  Pac.  609,  where  tide-lands  within  plow  limits  of  rail- 
road grant  surveyed  and  defined  prior  to  admission  of  State,  railroad 
entitled  to  land  though  patent  not  issued  till  after  adoption  of  Con- 
stitution; Jones  V.  Callvert,  32  Wash.  612,  73  Pac.  702,  State  has  no 
jurisdiction  to  sell  swamp-lands  patented  by  United  States  prior  to 
admission. 

Donation  claim  under  act  of  1860  conveyed  no  title  below  high  water 
on  Columbia  Siveff. 
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Approved  in  McGilvra  v.  Ross,  161  Fed.  399,  401,  owners  of  land 
bordering  on  inland  navigable  lakes  in  Washington  under  patents  ante- 
dating admission  of  State  take  only  to  bigh-water  mark,  title  to  bed  of 
lake  being  held  in  trust  for  future  State. 

Oregon  may  convey  lands  below  high-water  mark  subject  only  to  right 
of  navigation. 

Approved  in  West  Chicago  St.  R.  R.  Co.  v.  Illinois,  201  U.  S.  524, 
50  L.  Ed.  852,  26  Sup.  Ct.  518,  upholding  act  requiring  street  railroad 
to  stand  expense  of  lowering  or  removing  its  tunnel  under  Chicago 
River  made  necessary  by  increased  size  of  vessels  navigating  river; 
Pacific  Milling  etc.  Co.  v.  City  of  Portland,  65  Or.  396,  46  L.  B.«  A. 
(N.  S.)  363,  133  Pac.  81,  State  of  Oregon  upon  admission  into  Union 
became  owner  of  bed  and  bank  of  Willamette  River  up  to  high-water 
mark,  subject  to  power  of  Congress  over  commerce;  Corvallis  etc.  R. 
Co.  V.  Benson,  61  Or.  370,  121  Pac.  422,  act  granting  tide-lands  to  aid 
in  construction  of  Willamette  Valley  and  Coast  Railroad  is  valid ;  Hume 
V.  Rogue  River  Packing  Co.,  51  Or.  246,  248,  131  Am.  St.  Rep.  732, 
31  L.  B.  A.  (N.  S.)  396,  92  Pac.  1068,  1069,  title  of  upland  owner  ex- 
tends only  to  high-water  mark  and  cannot  be  made  basis  of  exclusive 
right  to  fish  in  its  waters ;  Sequim  Bay  Canning  Co.  v.  Bugge,  49  Wash. 
132,  133,  16  Ann.  Oas.  196,  94  Pac.  924,  holder  of  tide-lands  under  lease 
may  enjoin  trespasser  from  taking  clams. 

On  acquiring  territory,  United  States  takes  title  to  lands  below  liigh 
water  in  trust  for  States. 

Approved  in  Scott  v.  Carew,  196  U.  S.  Ill,  49  L.  Ed.  406,  25  Sup. 
Ct.  193,  right  of  pre-emption  given  by  4  Stat.  154,  c.  28,  did  not  extend 
to  lands  which  had  been  appropriated  by  government  for  military  post 
till  such  post  abandoned;  Morris  v.  United  States,  174  U.  S.  237,  43 
L.  Ed.  960,  19  Sup.  Ct.  666,  holding  submerged  soil  in  Potomac  River 
passed  to  United  States  by  cession  from  Maryland;  Lewis  v.  Johnson, 
76  Fed.  477,  holding  claimants  to  uplands  in  Alaska  have  right  of  . 
access  over  tide-lands  to  deep  water;  Dalton  v.  Hazelet,  182  Fed.  572, 
105  C.  C.  A.  99,  homestead  entryman  in  Alaska  on  tide-water  lands 
bordering  Urea  Inlet  was  entitled  to  free  access  to  navigable  waters, 
and  for  that  purpose  to  construct  wharf;  Van  Deventer  v.  Lott,  180 
Fed.  381,  103  C.  C.  A.  524,  holding  boundaries  of  shore  owners  on 
Barren  Island  extended  only  to  high-water  mark,  and  extension  formed 
by  accretion  to  Rockaway  Beach  belonged  to  owners  of  beach  and  not 
to  shore  owners  on  island;  Decker  v.  Pacific  Coast  S.  S.  Co.,  164  Fed. 
976,  91  C.  C.  A.  102,  owner  of  land  on  tidal  waters  in  Alaska  has  no 
title  to  soil  below  low-water  mark,  and  cannot  enjoin  maintenance  of 
wharf  not  preventing  his  own  free  access  to  navigable  waters;  Mobile 
Transp.  Co.  v.  City  of  Mobile,  153  Ala.  417,  419,  127  Am.  St.  Rep.  34, 
13  L.  B.  A.  (N.  S.)  352,  44  South.  979,  granting  injunction  to  restrain 
eity  from  interfering  with  riparian  owner's  right  of  access  to  navigable 
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waters  by  fencing  off  shore;  Dalton  v.  Katalla  Co.,  4  Alaska,  421,  re- 
fusing mandatory  injunction  to  compel  railroad  to  remove  approaches, 
piers  and  wharves  erected  on  tide-lands  on  front  of  property  of  upland 
owner  who  stood  by  and  saw  them  built;  Barron  v.  Alexander,  4 
Alaska,  597,  refusing  to  enjoin  erection  of  fish-trap  in  front  of  upland 
owner's  land,  where  access  to  navigable  water  is  not  prevented;  Pacific 
Coast  Co.  V.  McCloskey,  3  Alaska,  83,  enjoining  trespasser  on  tide-land 
from  erecting  structures  preventing  upland  owner's  access  to  deep 
water  in  front  of  his  property;  United  States  v.  Roth,  2  Alaska,  258, 
259,  perfected  homestead  entry  on  land  abutting  on  navigable  river 
gives  entryman  exclusive  right  to  use  and  occupation  of  land  between 
high  and  low  water  as  against  trespasser;  Alaska  Gold  Min.  Co.  v. 
Barbridge,  1  Alaska,  315,  lands  below  high-water  mark  on  ocean  shore 
are  not  subject  to  mineral  location;  Pacific  Steam  Whaling  Co.  v. 
Alaska  Packers'  Assn.,  138  Cal.  636,  72  Pae.  163,  holding  right  of 
fishery  in  open  sea  or  where  tide  ebbs  and  flows  is  a  public  right  exer- 
cisable by  any  citizen;  State  ex  rel.  Dawson  v.  Akers,  92  Kan.  184, 
185,  Ann.  Oas.  1916B,  648,  140  Pac.  643,  act  of  Kansas  imposing  royalty 
upon  taking  of  sand  from  bed  of  navigable  streams  for  commercial 
purposes  is  valid  so  long  as  it  does  not  interfere  with  superior  rights 
of  Congress  to  control  navigation;  Home  for  Aged  Women  v.  Com- 
monwealth, 202  Mass.  432,  24  L.  R.  A.  (N.  S.)  79,  89  N.  E.  127,  change 
by  government  in  flow  of  tide  waters  below  high-water  mark  for  im- 
provement of  navigation  is  not  taking  of  property  of  riparian  owner, 
although  it  interferes  with  his  right  of  access  to  waterway;  State  v. 
Longfellow,  169  Mo.  124,  69  S.  W.  378,  denying  riparian  owner  light 
to  extend  building  beyond  low-water  mark  in  Missouri;  Jones  v.  Call- 
vert,  32  Wash.  612,  73  Pac.  702,  holding  State,  disclaiming  title  to 
swamp-lands,  is  without  jurisdiction  to  sell  such  land  when  same  pat- 
ented by  United  States  prior  to  State's  admission. 

Dedication  of  streets  by  reference  to  maps.    Note,  42  Am.  St.  Sep. 
789. 

Miscellaneous.  Cited  in  Bird  v.  Ashton,  220  U.  S.  604,  66  L.  Ed.  606, 
31  Sup.  Ct.  718,  dismissing  for  want  of  jurisdiction ;  Hardin  v.  Shedd, 
190  U.  S.  520,  47  L.  Ed.  1158,  23  Sup.  Ct.  686,  to  point  that  common 
law  as  understood  by  Supreme  Court  and  local  law  of  Illinois  applies 
to  grants  bounded  by  navigable  waters;  United  States  v.  Mission  Rock 
Co.,  189  U.  S.  404,  47  L.  Ed.  869,  23  Sup.  Ct.  608,  referring  to  principal 
case  for  elaborate  consideration  of  title  and  dominion  State  acquires 
to  lands  under  tide  waters  by  virtue  of  sovereignty;  Leavy  v.  United 
States,  177  U.  S.  630,  44  L.  Ed.  918,  20  Sup.  Ct.  800,  to  point  dam  con- 
structed under  State  authorization  across  non-navigable  stream,  without 
permission  of  Secretary  of  War,  is  not  illegal;  Southern  Pac.  Co.  v. 
Western  Pac.  Ry.  Co.,  144  Fed.  193,  following  State  decisions  locating 
boundaries  of  grant  of  Oakland  waterfront;  City  of  Providence  v.  Com- 
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stock,  27  R.  I.  556,  65  Ail.  314,  ejectment  in  proper  form  of  action 
by  which  State  or  its  grantor  may  recover  x)ossession  of  tide-lands; 
City  of  Providence  v.  Comstock,  27  R.  I.  547,  65  Atl.  310,  State  grants 
are  strictly  construed  against  grantee;  Heine  v.  Roth,  2  Alaska,  425; 
concurring  opinion  in  Downes  v.  Bidwell,  182  U.  S.  304,  306,  45  L.  Ed. 
1118,  1114,  21  Sap.  Ct.  793,  794,  to  point  that  inhabitants  of  territory 
acquired  by  United  States  by  discovery  are  not  endowed  thereby  with 
citizenship. 

Ifie  n.  8.  69-66,  88  L.  Ed.  352,  14  Sup.  Ot.  628,  PBOS8EB  ▼.  NOKTHEBN 
PAO.  K.  B.  00. 

Confess  may  grant  to  corporation  land  under  tide  waters  In  territory. 

Approved  in  McGilvra  v.  Ross,  215  U.  S.  79,  54  L.  Ed.  100,  30  Sup. 
Ct.  27,  whether  upland  owner  under  patents  from  Government  has  title 
to  beds  of  lakes  below  high-water  mark,  as  against  State,  is  for  State 
court  to  decide;  Dalton  v.  Katalla  Co.,  4  Alaska,  414,  Congress  has 
X>ower  to  grant  railroad  easement  over  tide-lands  for  erection  of  ap- 
proaches, piers  and  wharves  in  forming  connection  with  navigable 
waters;  Kneeland  v.  Korter,  40  Wash.  364,  1  L.  B.  A.  (N.  S.)  745,  82 
Pac.  609,  where  tide-lands  within  place  limits  of  railroad  had  been 
surveyed  and  identified  prior  to  admission  of  State  railroad  entitled 
to  land,  though  patent  not  issued  till  after  adoption  of  Constitution; 
Shively  v.  Bowlby,  152  U.  S.  10,  38  L.  Ed.  386,  14  Sup.  Ct.  551, 
arguendo. 

States  may  eitablisli  harbor  lines  for  imprevement  of  naTigatloB  unless 
OongresB  lias  done  so. 

Approved  in  Pollock  v.  Cleveland  Ship-Bldg.  Co.,  56  Ohio  St.  666, 
47  N.  E.  583,  holding  ownership  of  riparian  proprietor  to  middle  of 
river  is  subject  to  easement  of  navigation  by  public. 

Injunction  will  not  issue  against  establishment  of  harbor  lines. 
Approved  in  Willink  v.  United  States,  240  U.  S.  579,  60  L.  Ed.  810, 
36  Sup.  Ct.  424,  riparian  owner  on  Savannah  River  was  not  entitled  to 
compensation  for  taking  property  in  exercise  of  power  of  Congress 
over  navigation;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  623,  56  L.  Ed. 
678,  32  Sup.  Ct  340,  refusing  to  enjoin  Secretary  of  War  from  estab- 
lishing harbor  lines  in  harbor  of  Pittsburg  superseding  those  established 
by  States;  Bauman  v.  Ross,  167  U.  S.  597,  42  L.  Ed.  291,  17  Sup.  Ct. 
985,  recording  of  map  of  proposed  highway  does  not  entitle  land  owners 
to  compensation;  Garrison  v.  Greenleaf  Johnson  Lumber  Co.,  215  Fed. 
579,  131  C.  C.  A.  644,  removal  of  part  of  structure  beyond  new  harbor 
line  is  not  taking  of  property  entitling  owner  to  compensation;  Dis- 
trict of  Columbia  v.  Armes,  8  App.  D.  C.  417,  recording  of  maps 
showing  plan  of  highway  extension  does  not  amount  to  taking  of  land 
XVl— 54 
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condemned,  so  that  it  interferes  with  rights  of  owners,  beyond  power 
of  Congress,  without  provision  for  eompensation. 

Ownership  of    riparian    owner    to    thread    of   stream.    Note,  23 
E.  B.  0.  186. 

162  U.  8.  66-71,  38  Lu  Ed.  366,  14  Sap.  Ct.  6M,  UUVOUlNSOIf  IKVB8T- 
MENT  OO.  T.  OALDWEU.. 

Statnte  allowing  patent  to  issue  to  heirs  indndes  hastards  recognlMd 
by  father. 

Approved  in  Seaboard  Air  Line  Ry.  Co.  v.  Kenney,  240  U.  S.  495, 
496,  60  L.  Ed.  766,  36  Sup.  Ct.  460,  461,  Federal  Employers'  LiabiUty 
Act  leaves  determination  of  next  of  kin  to  State  law ;  McCane  v.  Essig, 
199  U.  S.  388,  50  L.  Ed.  240,  26  Sup.  Ct.  78,  doctrine  of  relation  does 
not  confer  interest  in  lands  under  operation  of  State  laws  upon  daughter 
of  deceased  homesteader  as  against  widow  to  whom  patent  has  issued; 
Harris  v.  Lyon,  16  Ariz.  39,  140  Pac.  987,  under  State  laws,  widow's 
second  husband  was  entitled  to  life  estate  in  one-third  of  homestead 
after  issuance  of  patent;  Whittenbroch  v.  Wheadon,  128  Cal.  152,  79 
Am.  St.  Rep.  34,  60  Pac.  665,  holding  United  States  patent  to  ''heirs" 
vests  title  in  them  in  equal  moieties  without  regard  to  State's  inher- 
itance laws ;  Powell  v.  Powell,  22  Idaho,  534,  536,  126  Pac.  1059,  where 
patent  issues  to  ''heirs"  of  deceased  entryman.  State  law  determines 
who  are  heirs ;  Braun  v.  Mathieson,  139  Iowa,  413, 116  N.  W.  790,  hold- 
ing widow  of  deceased  entryman  had  no  dower  right  which  she  could 
convey;  Alston  v.  Alston,  114  Iowa,  32,  86  N.  W.  56,  sustaining  parti- 
tion suit  by  illegitimate  child  against  lawful  children  where  hei!rship  not 
established  in  independent  proceedings ;  Kenney  v.  Seaboard  Air  Line  R. 
Co.,  167  N.  C.  15,  16,  17,  Ann.  Oas.  1916B,  460,  82  S,  E.  968,  969,  under 
Federal  Employers'  Liability  Act  suit  could  be  maintained  for  death 
of  illegitimate  child,  whose  mother  was  dead,  for  benefit  of  mother's 
legitimate  children  who  were  dependent  upon  him;  Van  Horn  v.  Van 
Horn,  107  Iowa,  250,  46  L.  R.  A.  94,  77  N.  W.  848,  allowing  bastard 
to  inherit,  although  recognized  in  another  State. 

Distinguished  in  dissenting  opinion  in  Kenney  v.  Seaboard  Air  Line 
R.  Co.,  167  N.  C,  19,  Ann.  Oas.  1916E,  450,  82  S.  E.  970,  majority  hold- 
ing suit  could  be  maintained,  under  Federal  Employers'  Liability  Act, 
for  death  of  illegitimate  child  whose  mother  was  dead,  for  benefit  of 
mother's  legitimate  children  dependent  upon  him. 

Disposition  of  real  property  is  governed  hy  lex  rei  sitae. 
Approved  in  Blythe  v.  Hinckley,  127  Cal.  436,  59  Pac.  788,  sustaining 
State  act  permitting  aliens  to  inherit  real  estate  within  its  territorial 
domain ;  Philadelphia  Trust  etc.  Co.  v.  Allison,.  108  Me.  333,  39  L.  R.  A. 
(N.  S.)  39,  80  Atl.  836,  under  Pennsylvania  laws,  trustee  could  give 
consent  to  conveyance  of  land  for  cestui  que  trust,  and  decree  of 
specific  performance  of  contract  for  conveyance  of  land  in  Maine  is 
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granted;  Moen  v.  Moen,  16  S.  D.  214,  92  N.  W.  14,  where,  prior  to 
adoption  of  Comp.  Laws,  §  3403,  making  bastard  heir  of  person  acknowl- 
edging in  writing  paternity  of  child,  nonresident  alien  acknowledged 
paternity,  child,  on  his  death,  after  act  took  effect,  was  heir  to  his 
realty  in  this  State. 

Distingniihad  in  Bergstrom  ▼.  Svenson,  20  N.  D.  61,  Ann.  Gas.  10120, 
694,  126  N.  W.  498,  title  of  deceased  entryman  is  in  citizen  brother 
making  final  pcoof ,  not  in  alien  mother  incapable  of  making  proof. 

Conflict  of  laws  as  to  contracts  relating  to  realty.    Note,  L.  B.  A. 
1016A,  1018. 

\    Federal  Employers'  Liability  Act.    Note,  L.  B.  A.  19150,  74. 

Miscellaneous.  Cited  in  McCnne  ▼.  Essig,  122  Fed.  590,  59  C.  C.  A. 
429,  refusing  to  remand  suit  by  daughter  to  recover. interest  in  lands 
patented,  after  death  of  homestead  settler,  to  widow. 

152  tr.  &  71-77,  38  L.  Ed.  358,  14  8np.  Ot.  483,  PIiANT  DTTSSTMENT  OO. 
▼..  JAOKSONVILLE  ETC.  BT.  OO. 

Snit  for  specific  performance  is  on  chose  in  action,  within  statute,  as  to 
assignees. 

Approved  in  Power  &  Irrigation  Co.  v.  Capay  Ditch  Co.,  226  Fed. 
641,  suit  in  nature  of  mortgagor's  bill  to  redeem  based  upon  instrument 
executed  by  predecessor  to  defendant  and  upon  conveyance  of  legal 
title  by  trustees  of  predecessor  was  not  snit  based  on  chose  in  action 
within  prohibition  of  Judicial  Code;  Commonwealth  S.  S.  Co.  v.  Amer- 
ican Shipbuilding  Co.,  197  Fed.  785,  suit  by  corporation  to  rescind  con- 
tract made  by  promoters  to  build  ship  for  defendant  is  not  suit  by 
assignee  within  Judiciary  Act  of  March  3,  1875,  as  amended;  Farr  v. 
Hobe-Peters  Land  Co.,  188  Fed.  14,  110  C.  C.  A.  160,  suit  to  quiet  title 
to  land  and  for  cancellation  of  tax  deeds  by  assignee  of  mortgage  and 
of  certificate  of  purchase  in  foreclosure  proceedings  is  suit  to  recover 
chose  in  action,  and  cannot  be  maintained;  Brown  v.  Beacom,  174  Fed. 
815,  98  C.  C.  A.  520,  dismissing  for  want  of  jurisdiction  suit  for  dis- 
solution of  partnership  and  accounting  by  assignee  of  part  interest  in 
partnership  as  within  term  ''chose  in  action"  of  Federal  statute  of 
1875  as  amended  by  act  of  August  13,  1888;  Utah-Nevada  Co.  v.  De 
Lamar,  133  Fed.  121,  66  C.  C.  A.  179,  denying  Federal  jurisdiction 
over  suit  by  assignee  of  oral  contract  to  recover  money  due  thereon, 
where  record  does  not  show  it  could  have  been  brought  in  Federal  court 
by  assignor;  Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins,  Cos.,  108 
Fed.  455,  459,  holding  action  by  B  upon  policy  issued  to  A,  payable 
to  A  or  B  as  loss  appears,  A  disclaiming  interest,  not  an  action  by 
assignee ;  Smith  v.  Packard,  98  Fed.  797,  39  C.  C.  A.  294,  entertaining 
jurisdiction  of  action  by  plaintiff  in  attachment  proceedings  upon  bond 
taken  by  sheriff,  although  sheriff  precluded  on  grounds  of  citizenship; 
New  Orleans  v.  Benjamin,  153  U.  S.  433,  38  L.  Ed.  772,  14  Sup.  Ct.  913, 
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dismissing  suit  by  assignees  of  municipal  warrants  where  it  is  not 
shown  that  assignees  could  sue;  Municipal  Inv.  Co.  v.  Gardiner,  62 
Fed.  956,  holding  suit  to  enforce  conveyance  of  land  must  be  brought 
in  district  where  one  of  the  parties  resides;  Dexter  v.  Say  ward,  84 
Fed.  300,  and  Nelson  v.  Eaton,  66  Fed.  377,  13  C.  C.  A.  523,  both  hold- 
ing bill  by  assignee  defective  which  does  notvahow  assignor's  right 
to  sue.  ;.  V 

Distinguished  in  Oak  Grove  Const.  Co.  v.  Jeffarson  County,  219  Fed. 
861,  135  C.  •C.  A.  528,  Federal  act  prohibiting*  suit  on  assigned  right 
of  action  did  not  apply  to  action  by  Alabama  corporation  on  Tennessee 
contract  to  perform  certain  public  work  for  Tennessee  County,  whiqh 
contract  was  assigned  to  corporation  by  Tennessee  partnership,  to  re- 
cover on  disputed  items  subsequent  to  assignment. 

Assignee,  within  act  limiting  Federal  Jurisdiction,  ia  one  claiming 
beneficial  interest  through  transfer. 

Approved  in  Gorman-Wright  Co.  v.  Wright,  134  Fed.  365,  67  C.  C.  A. 
345,  pledgee  of  stock  cannot,  by  reason  of  diverse  citizenship,  spe  In 
Federal  court,  for  appointment  of  receiver  for  corporation  where 
pledgor  is  resident  of  State  of  corporation's  citizenship. 

Distinguished  in  American  Colortype  Co.  v.  Continental  Co.,  188  U.  S. 
107,  47  L.  Ed.  405,  23  Sup.  Ct.  266,  entertaining  jurisdiction  of  suit 
of  New  Jersey  corporation,  assignee  of  Illinois  corporation,  against 
Illinois  employees  upon  contract  of  employment,  employees  agreeing  to 
substitution. 

Meaning  of    ''assign"    or    "assignee."    Note,  Ann.  Oas.  1918B, 
738. 

Miscellaneous.  Cited  in  Cochran  v.  Childs,  111  Fed.  435,  49  C.  C.  A 
421,  reversing  decree  sustaining  demurrer  and  dismissing  suit  on  merits 
where  bill  failed  to  allege  jurisdictional  amount,  and  directing  dis- 
missal for  want  of  jurisdiction. 

152  U.  8.  77-^1,  38  L.  Ed.  361,  14  Snp.  Ot.  479,  ST.  LOUIS  ETO.  BY.  CO. 
T.  SOHUMAGHEB. 

Case  should  be  taken  from  Jury  where  plaintilT  clearly  negligent  and 
defendant's  negligence  not  willful. 

Approved  in  Regan  v.  Parker- Washington  Co.,  205  Fed.  705,  L.  B.  A. 
1915F,  810,  123  C.  C.  A.  648,  in  action  by  mucker  for  injury  received 
while  trimming  roof  of  mine,  it  was  error  to  exclude  evidence  that 
drillers  alone  were  charged  with  such  duty ;  Little  Rock  Ry.  etc.  Co.  v, 
Billings,  173  Fed.  905,  19  Ann.  Oas.  1173,  31  L.  B.  A.  (N.  S.)  1081, 
98  C.  C.  A.  467,  intoxicated  person  is  chargeable  with  contributoiy 
negligence,  and  judgment  for  plaintiff  is  reversed  for  error  in  instrue- 
tions;  Crotty  v.  Chicago  etc.  Ry.  Co.,  169  Fed.  597,  95  C.  C.  A.  91, 
negligence  of  brakeman  fatally  injured  is  no  defense  to  action  for  his 
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death  grounded  upon  supervening  negligence  of  coilductor  attributable 
to  employer  by  statute;  Denver  City  Tramway  Co.  v.  Cobb,  164  Fed. 
43,  90  C.  C.  A.  459,  in  action  by  pedestrian  for  injuries  received  while 
crossing  railway  track,  'Mast  clear  chance"  doctrine  did  not  apply 
where  no  negligence  of  defendant  supervened  and  verdict  should  have 
been  directed;  Tower  Lumber  Co.  v.  Brandvold,  141  Fed.  922,  73 
C.  C.  A.  153,  employee  of  lumber  company  sent  out  on  logging  train 
which  was  run  backward  and  injured  while  riding  on  log  on  logging- 
car  instead  of  on  flat  car  provided  for  men  was  negligent;  Demko  v. 
Carbon  Hill  Coal  Co.,  136  Fed.  164,  69  C.  C.  A.  74,  brakeman  injured 
on  logging  road  by  derailment  of  one  of  cars  while  riding  on  engine 
with  feet  hanging  between  engine  and  first  car,  when  he  could  have 
ridden  in  cab  as  directed  is  contributorily  negligent;  Central  of  Geor- 
gia Ry.  Co.  V.  Blackmon,  169  Ala.  310,  53  South.  807,  holding  train- 
men need  not  warn  adult  trespasser  facing  train,  but  may  assume  he 
can  see  and  hear  train,  and  company  is  not  liable  for  death;  Alabama 
Great  Southern  R.  Co.  v.  McWhorter,  156  Ala.  277,  47  South.  86,  87, 
in  action  against  railroad  for  death  of  flagman,  there  was  evidence  from 
which  jury  could  infer  subsequent  negligence  of  trainmen  authorizing 
recovery;  Burke  v.  District  of  Columbia,  42  App.  D.  C.  443,  person 
riding  on  box  securely  strapped  on  back  of  auto  truck  with  legs  over 
side,  but  with  upright  standard  within  reach,  while  passing  over  city 
street,  is  not  guilty  of  contributory  negligence  as  matter  of  law;  Jones 
7.  Baltimore  etc.  R.  R.  Co.,  4  App.  D.  C.  173,  in  action  for  personal 
injuries  received  by  i)er8on  jumping  from  train  leaving  station  when 
directed  by  conductor  to  get  off  if  he  wanted  to  go  to  Gaithsburg,  not 
Baltimore,  it  was  for  jury  to  say  whether  defendant  was  negligent; 
Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  370,  64  L.  R.  A.  146,  75 
Pac.  541,  overruling  order  sustaining  demurrer  to  evidence  in  action  for 
injuries  to  factory  employee  by  reason  of  defective  appliances;  Fitch- 
burg  R.  R.  Co.  V.  Nichols,  85  Fed.  947,  29  C.  C.  A.  500,  awarding  dam- 
ages for  injury  to  cattle  drover;  dissenting  opinion  in  Milbourne  v. 
Arnold  Power  Station  Co.,  140  Mich.  325,  330,  70  L.  R.  A.  600,  103 
K.  W.  824,  827,  majority  holding  railroad  employee  riding  on  outside  of 
horse-car  to  wateh  tools  after  close  of  work  and  injured  in  collision 
not  n^ligent  as  matter  of  law;  Richmond  etc.  Wks.  v.  Ramsey,  131 
Fed.  200,  65  C.  C.  A.  503,  arguendo. 

Distinguished  in  Milbourne  v.  Arnold  Power  Station  Co.,  140  Mich. 
323,  70  L.  R.  A.  60Q,  103  N^.  W.  824,  railroad  employee  riding  on  outside 
of  horsecar  to  wateh  tools  at  close  of  work  and  injured  in  collision  is 
not  negligent  as  matter  of  law. 

Disobedience  of  rules  or  regulations  of  master  as  affecting  right 
of  servant  to  recover  for  personal  injuries.    Note,  8  Ann.  Gas.  7. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 
1915F,  323. 
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162  U.  8.  81-87,  38  L.  Ed.  363,  U  Bop.  Ot.  477,  LAZAB178  T.  PHELPS. 

Thoogli  owner  need  not  f once  In  cattle  in  Texas,  he  is  liaUe  for  pajrtnr- 
age  if  he  oTorstocks. 

Approved  in  Haskins  v.  Andrews,  12  Wyo.  472,  476,  76  Pac.  590, 
591,  following  rule ;  Shannon  v.  United  States,  160  Fed.  873,  88  C.  C.  A. 
52,  and  Light  v.  United  States,  220  U.  S.  637,  66  L.  Ed.  574,  31  Sup. 
Ct.  485,  both  enjoining  owner  of  cattle  from  allowing  them  to  graze 
on  forest  reservation;  Richards  v.  Sanderson,  39  Colo.  279,  121  Am. 
St.  Rep.  167,  89  Pac.  772,  defendants  driving  plaintiff's  trespassing 
cattle  off  their  lands,  had  no  right  to  drive  them  over  government 
lands  and  oat  of  their  usual  range;  Bell  v.  Gonzales,  35  Colo.  1^, 
117  Am.  St.  Rep.  179,  0  Ann.  Gas.  016,  83  Pac.~640,  allowing  recovery 
for  willful  trespass  by  driving  sheep  on  uninclosed  lands;  Swanson  v. 
Groat,  12  Idaho,  152,  85  Pac.  385,  person  driving  and  grazing  stock  on 
lands  of  another,  inclosed  or  uninclosed,  is  liable  for  damages;  Colonial 
etc.  Mortgage  Co.  v.  Elsea,  85  Kan.  108,  Ann.  Oas.  19120,  1145,  116 
Pac.  250,  person  inclosing  land  of  another  and  grazing  his  stock 
thereon  to  exclusion  of  others  is  liable  to  owner  of  land  for  rent; 
Musselshell  Cattle  Co.  v.  Woolfolk,  34  Mont.  132,  85  Pac.  875,  enjoining 
owner  who  willfully  drove  sheep  upon  plaintiff's  land  to  consume  gras^ 
and  water  necessary  for  plaintiff's  cattle  and  who  threatened  to  con- 
tinue such  acts;  Monroe  v.  Cannon,  24  Mont.  324,  325,  61  Pac.  865, 
866,  allowing  recovery  for  pasturage,  where  defendant's  sheep  herded 
upon  plaintiff's  lands;  Jones  v.  Blythe,  33  Utah,  367,  93  Pac.  996,  owner 
willfully  driving  and  grazing  sheep  on  premises  of  another  is  liable  for 
damages;  Cosgriff  Bros.  v.  Miller,  10  Wyo.  223,  68  Pac.  212,  allowing 
recovery  where  defendant  willfully  and  intentionally  drove  livestock 
upon  uninclosed  lands  of  plaintiff  and  pastured  them  thereon;  Lazaros 
V.  Phelps,  156  U.  S.  203,  89  L.  Ed.  397,  15  Sup.  Ct.  272,  applying  rule; 
Hastings  v.  O'Connor  (Tex.  Civ.  App.),  52  S.  W.  568,  enforcing  pay- 
ment for  pasturage  on  another's  land. 

Distinguished  in  Mackay  v.  Uinta  Development  Co.,  219  Fed.  120, 
135  C.  C.  A.  18,  owner  of  railroad  grant  lands  comprising  odd-num- 
bered sections,  while  other  sections  are  public  land,  cannot  by  warning 
notice  deprive  stock  owner  of  right  of  way  for  stock  across  tract,  or 
make  him  liable  for  damages  because  stock  consumes  grass  in  cross- 
ing; Walker  v.  Bloomingcamp,  34  Or.  392,  43  Pac.  175,  denying  recov- 
ery, defendant  permitting  sheep  in  charge  of  herder  to  graze  and  pas- 
ture upon  plaintiff's  inclosed  lands;  Martin  v.  Platte  Valley  Sheep  Co., 
12  Wyo.  454,  455,  76  Pac.  576,  fact  that  one  turning  cattle  out  to 
graze  on  public  land  knows  they  will  wander  on  uninclosed  premises 
of  another  does  not  make  him  willful  trespasser. 

Liability  of  owners  of  stock  herded  or  permitted  to  range  on  the 
lands  of  another,  though  they  are  not  protected  by  a  lawful  or 
any  fence.    Note,  81  Am.  St.  Rep.  449,  460,  462. 
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Implied  contraet  to  pay  rent  for  use  of  another's  land  for  graz- 
ing eattle.    Note,  Ann.  Oaa.  19120,  1147. 

One  holding  other's  land  pending  ansncceesfnl  negotiattons  for  lease 
li  liable  for  reasonable  snm. 

Approved  in  Dietrich  v.  Ely,  63  Fed.  413,  11  C.  C.  A.  266,  applying 
rule  and  enforcing  payment. 

152  U.  8.  87-88,  38  L.  Ed.  366,  14  Sup.  Ct.  692,  BOWE  T.  PHELPS. 

Writ  dismissed  where  there  was  no  assignment  or  specification  of  errors* 
and  no  clear  error. 

Distingaished  in  Bernard  ▼.  Lea,  210  Fed.  587,  127  C.  C.  A.  219, 
failure  to  file  assignment  of  errors  before  allowance  of  appeal,  as 
required  by  court  rule,  does  not  deprive  court  of  jurisdiction,  and 
appeal  will  not  be  dismissed  where  there  was  valid  reason  therefor. 

152  U.  8.  88-96,  38  L.  Ed.  366,  14  Sup.  Ot.  480,  OX7MAEB  ▼.  OOLOBADO 
OIL  CO. 

Court  will  reyerse  decree  for  complainant  where  there  is  no  opinion 
or  findings  and  evidence  irreconcilably  conflicts. 

Approved  in  Dotson  v.  Krik,  180  Fed.  28,  103  C.  C.  A.  368,  holding 
evidence  insufficient  to  show  fraud  leading  up  to  contract  for  pur- 
chase of  standing  timber  and  refusing  to  rescind;  McDaniel  v.  Parish, 
4  App.  D.  C.  222,  in  suit  by  creditors  to  subject  real  estate  to  their 
claims,  fact  that  unrecorded  prior  deed  by  debtor  to  daughter  for 
services  was  recorded  after  commencement  of  suit  creates  suspicious 
circumstances,  but  is  insufficient  to  cause  deed  to  be  invalidated  for 
fraud. 

152  U.  S.  96-100,  38  L.  Ed.  368,  14  Sup.  Ct.  473,  COLEMAN  ▼.  UNITED 
STATES. 

United  States  may  be  sued  on  implied  contract  for  iervices  in  Conrt 
of  Claims. 

Approved  in  United  States  v.  Fleming,  80  Fed.  374,  25  C.  C.  A.  498, 
holding  district  attorney  can  recover  necessary  expenses  incurred  by 
being  sent  outside  district  by  attorney  general. 

Right   of  prosecuting  attorney  to   compensation   from  individual. 
Note,  39  L.  R.  A.  (N.  8.)  82. 

152  U.  8.  100-107,  38  L.  Ed.  370,  14  Sup.  Ct.  492,  BELDINO  MFG.  CO.  v. 
CHAlJaENOE  COBNPLANTEB  CO. 

Change  only  in  form,  proportion  or  degree  is  not  invention,  though 
better  results  obtained. 

Approved  in  Yancey  v.  Enright,  230  Fed.  644,  Tancey  patent  for  sein- 
ing apparatus  for  closing  and  hauling  in  seine  in  shrimp-fishing  is 
valid,   and   infringed;   Star  Hame   Mfg.   Co.   ▼.  United   States  Hame 
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Co.,  227  Fed.  883,  Wiedrich  patent  for  hame  and  trace  connector  is 
void ;  Adrian  Wire  Fence  Co.  v.  United  Fence  Co.,  223  Fed.  345,  138 
C.  C.  A.  604,  Williams  patent  for  improvement  in  ties  for  wire  fences, 
and  Tiffany  patent  for  improvement  in  dies  for  forming  snch  ties, 
are  void  for  lack  of  invention;  Spirella  Co.  v.  Nubone  Corset  Co., 
216  Fed.  904,  133  C.  C.  A.  102,  Beeman  patent  for  method  of  mak- 
ing garment  stays  is  void  for  lack  of  invention;  Ottumwa  Box  Car 
Loader  Co.  v.  Christy  Box  Car  Loader  Co.,  215  Fed.  369,  131  C.  C.  A. 
504,  Christy  patent  for  box-car  loader  is  valid  and  infringed;  Tonrey 
V.  Hancock,  184  Fed.  70,  107  C.  C.  A.  79j  Hardy  patent  for  rotary 
disk  plow  is  void  for  lack  of  invention;  Brammer  v.  Schroeder,  106 
Fed.  921,  46  C.  C.  A.  41,  holding  patent  for  improvements  in  means 
of  operating  washing-machine  infringed  by  similar  combination  of  me- 
chanical devices ;  National  Hollow  Brake  Beam  Co.  v.  Interchangeable 
Brake  Beam  Co.,  106  Fed.  711,  45  C.  C.  A.  544,  holding  Hein's  patent 
brake-beam  infringed,  although  different  form  of  caps  used  and  differ- 
ent devices  employed  to  unite  brake-head  and  brake-beam;  Plastic 
Fireproof  Const.  Co.  v.  San  Francisco,  97  Fed.  625,  holding  substitution 
of  sheets  of  expanded  metal  for  woven  wire  in  artificial  slate  not  in- 
volving invention ;  In  re  Iwan,  17  App.  D.  C.  571,  patent  for  hay  knife 
is  void  for  lack  of  invention;  Market  St.  Ry.  Co.  v.  Rowley,  155  U.  S. 
629,  39  L.  Ed.  289.  15  Sup.  Ct.  228,  holding  patent  for  automatic  axle 
lubricators  void;  Kilmer  Mfg.  Co.  v.  Griswold,  62  Fed.  122,  restricting 
patent  for  bale  ties  to  precise  mechanism  described;  Goshen  Carpet 
Sweeper  Co.  v.  Bissell  Sweeper  Co.,  72  Fed.  72,  19  C.  C.  A.  13,  holding 
patent  for  carpet  sweepers  infringed  by  mere  carrying  forward  of 
patented  idea;  J.  G.  Brill  Co.  v.  Wilson,  75  Fed.  1004,  holding  patent 
for  improved  cars,  substituting  metal  for  wood,  void. 

152  U.  S.  107-113,  38  L.  Ed.  373,  14  Sup.  Ot.  474,  NOBTHEBN  PAO.  B.  B. 
OO.  V.  EVEBETT. 

Oar  coupler  may  assume  car  is  properly  loaded  and  recoTor  for  injury 
by  projecting  timbers. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Jackson,  78  Ark.  108,  93  S.  W. 
748,  railroad  track  repairer  not  negligent  as  matter  of  law  for  failure 
to  constantly  look  and  listen  for  approaching  trains;  Vaillancourt  v. 
Grand  Trunk  Ry.  Co.,  82  Vt.  435,  74  Atl.  107,  holding  brakeman  does 
not,  as  matter  of  law,  assume  risk  of  injury  arising  from  danger  of 
stumbling  over  clinker  near  track  while  attempting  to  board  movin? 
train;  Grand  Trunk  Ry.  Co.  v.  Tennant,  66  Fed.  924,  14  C.  C.  A.  190, 
awarding  damages  to  brakeman  injured  by  defective  condition  of  track. 

Liability   to   employee   for  injuries   from   defectively  loaded  car. 
Note,  13  L.  B.  A.  (N.  S.)  391. 

Where  there  is  no  condosive  evidence  of  plaintiff's  contribatory  neg- 
ligence, case  should  go  to  Jury. 
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Approved  in  McDermott  ▼.  Severe,  202  U.  S.  604,  50  L.  Ed.  1166, 
26  Sap.  Ct.  709,  negligence  of  motorman  in  failing  to  control  car  after 
seeing  boys  on  track  at  crossing,  to  prevent  injury  to  boy  whose  foot 
canght  in  track,  is  for  jury;  Murphy  v.  Milford  etc.  St.  Ry.  Co.,  210 
Fed.  139,  126  C.  C.  A.  651,  reversing  directed  verdict  for  defendant 
in  actions  to  recover  for  injuries  to  passenger  caused  by  breaking  of 
bolt  in  seat  against  which  she  was  leaning;  Norfolk  etc.  Traction  Co. 
V.  Rephan,  188  Fed.  282,  110  C.  C.  A.  254,  in  action  for  injuries  to 
pedestrian  struck  by  street-car  at  crossing,  question  of  negligence  and 
contributory  n^Iigence  was  for  jury;  Dailey  v.  New  York  etc.  R.  R. 
Co.,  167  Fed.  600,  in  action  for  injuries  by  employee,  question  whether 
employer  was  n^ligent  in  making  doors  of  roundhouse  too  narrow  was 
for  jury ;  Texas  &  P.  R.  Co.  v.  Swearingen,  122  Fed.  203,  59  C.  C.  A.  31, 
holding  switchman  not  chai^eable  with  notice  of  proximity  of  structure 
to  track  because  open  to  ordinary  observation;  Mason  etc.  R.  R.  Co.  v. 
Yockey,  103  Fed.  267,  43  C.  C.  A.  228,  holding  defendant's  n^ligence 
in  substituting  imperfectly  fitting  wooden  plug  for  valve  stem  properly 
submitted  to  jury;  Roche  v.  Denver  etc.  R.  R.  Co.,  19  Colo,  App.  210, 
73  Pac.  882,  in  action  for  injuries  to  brakeman  by  log  projecting  from 
carload  of  logs,  whether  condition  of  load  existed  prior  to  accident 
so  as  to  be  noticeable  on  inspection  was  for  jury;  Barstow  v.  Capital 
Traction  Co.,  29  App.  D.  C.  371,  in  action  by  nine-year-old  boy  against 
street  railway  for  injury  received  while  running  beside  car  and  talking 
to  motorman,  question  of  negligence  was  for  jury;  Later  v.  Haywood, 
12  Idaho,  83,  85  Pae.  496,  reversing  nonsuit  where  plaintiff's  evidence 
was  sufficient  to  put  defendant  to  proof,  in  action  to  declare  absolute 
deed  to  be  mortgage  in  fact;  Missouri  Pac.  Ry.  Co.  v.  Bentley,  78  Kan. 
225,  93  Pac.  152,  whether  track  repairer,  failing  to  look  and  listen  for 
train  while  engaged  in  his  work  on  track,  is  guilty  of  contributory 
negligence,  is  question  for  jury;  Kleine  v.  Freund's  Sons'  Shoe  et>5. 
Co.,  91  Mo.  App.  106,  denying  recovery  where  servant  injured  by  haul- 
ing on  frayed  wire  rope;  Thompson  v.  Bartlett,  71  N.  H.  176,  93  Am« 
St  Bep.  505,  51  Atl.  634,  refusing  to  direct  verdict  for  defendant 
where  plaintiff  injured  by  defective  staging  furnished  by  employer; 
Linden  v.  Anchor  Min,  Co.,  20  Utah,  148,  58  Pac.  358,  denying  decedent 
guilty  of  contributory  negligence  in  failing  to  observe  open  chute ;  City  of 
Norfolk  V.  Anthony,  117  Va.  784,  86  S.  E.  70,  in  action  for  personal  in- 
juries sustained  by  slipping  on  floor  of  city  market-house  because  of 
refuse  thereon,  question  of  negligence  was  for  jury;  Grand  Trunk  Ry.  Co. 
V.  Tennant,  66  Fed,  923,  14  C.  C.  A.  190,  holding  jury  must  determine 
safety  of  car  from  description  introduced;  Great  Northern  Ry.  Co.  v. 
McLaughlin,  70  Fed.  673,  17  C.  C.  A.  330,  applying  rule  in  action  by 
railroad  employee  injured  while  loading  rails;  Travelers'  Ins.  Co.  v. 
Randolph,  78  Fed.  760,  24  C.  C.  A.  305,  applying  rule  in  action  on 
accident  insurance  policy;  George  v.  Clark,  85  Fed.  610,  29  C.  C.  A.  374, 
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applying  rule  in  action  for  death  of  switchman  through  improperly 
loaded  cars ;  Linden  v.  Anchor  Min.  Co.,  20  Utah,  148,  68  Pac.  358,  ap- 
plying rule  in  action  for  death  where  evidence  is  conflicting. 

Distinguished  in  Senvers  v.  Lisner,  41  App,  D.  C.  189,  workman 
employed  in  repairing  elevator  shafts,  warned  of  danger  from  elevators, 
placing  his  head  in  shaft  with  moving  pulleys  in  full  view,  was  guilty 
of  negligence  precluding  recovery;  Texas  etc.  Ry.  Co.  v.  Minniek,  61 
Fed.  639,  10  C.  C.  A.  1,  holding  negligence  should  not  he  left  to  jury 
where  only  evidence  was  of  negligence  known  to  and  assumed  by  em- 
ployee ;  St.  Louis  etc.  Ry.  Co.  v.  Whittle,  74  Fed.  311,  20  C.  C.  A.  196, 
directing  verdict  for  defendant  railroad  where  plaintiff  heedlessly 
walked  on  track  at  night. 

Knowledge  as  element  of  employer's  liability.    Note,  41  L.  B.  A. 
125. 

Contributory  negligence  in  failing  to  remember  dangerous  condi- 
tions.   Note,  41  L.  B.  A.  (N.  8.)  80. 

152  U.  8.  114-122,  38  L.  Ed.  877,  14  Sup.  Ot.  496,  MI880T7BI  ETC.  BY. 
00.  ▼.   BOBEBTS. 

Fee  to  lands  reserved  for  Indians  is  In  gOTemment,  whicli  may  grant 
to  railroad. 

Approved  in  United  States  v.  Portneuf-Marsh  Valley  Irr.  Co.,  213 
Fed.  603,  605,  130  C.  C.  A.  181,  and  United  States  v.  Portneuf-Marsh 
Valley  Irr.  Co.,  205  Fed.  419,  both  holding  United  States  could  not 
recover  for  value  of  land  within  Indian  reservation  used  as  reservoir 
site  by  irrigation  company  under  privil^e  granted  by  Secretary  of 
Interior;  United  States  v.  Denver  etc.  R.  Co.,  190  Fed.  846,  act  g^nt- 
ing  railroad  right  of  way  and  right  to  take  timber  and  stone  from 
adjacent  public  lands  included  lands  within  Indian  reservation,  and 
gave  right  to  take  timber  and  other  materials  from  such  lands;  Kin- 
dred V.  Union  Pac.  R.  Co.,  168  Fed.  652,  94  C.  C.  A.  112,  act  granting 
right  of  way  to"  railroad  over  public  lands  included  right  of  way  over 
lands  of  Delaware  Diminished  Reservation;  Columbia  Valley  R.  Co. 
V.  Portland  etc.  Ry.  Co.,  162  Fed.  610,  89  C.  C.  A.  381,  holding  rail- 
road right  of  way  was  forfeited  and  refusing  to  enjoin  occupation  of 
premises;  Naganab  v.  Hitchcock,  25  App.  D.  C.  207,  affirming  decree 
dismissing  bill  by  chief  of  Indian  tribe  against  Secretary  of  Interior 
to  enjoin  him  from  carrying  out  act  of  Congress  creating  forest  re- 
serve and  restricting  cutting  of  timber  in  contravention  of  alleged  rights 
of  Indians;  Oregon  Short  Line  R.  Co.  v.  Stalker,  14  Idaho,  389,  94 
Pac.  65,  under  act  granting  land  for  right  of  way  and  station,  govern- 
ment has  reversionary  interest  which  may  be  granted  to  others  subject 
to  easements  of  railroad  for  right  of  way  and  station;  Missouri  etc. 
Ry.  Co.  V.  Watson,  74  Kan.  500,  87  Pac.  689,  act  granting  railroad  right 
of  way  through  "Osage  Ceded  Lands"  vested  title  from  date  of  act 
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and  subsequent  purchasers  of  land  took  subject  to  right  of  way; 
Stephens  v.  Nacey,  49  Mont.  241,  242,  141  Pac.  651,  652,  holding  in 
election  contest  that  portion  of  Indian  reservation  set  apart  as  town 
site  is  not  part  of  Indian  reservation  within  Code  provision  'prohibiting 
establishment  of  election  precincts  within  Indian  reservation;  Labadie 
V.  United  States,  6  Okl.  418,  51  Pac.  672,  Indian  sustaining  tribal 
relations  who  cuts  timber  on  Osage  Reservation  for  speculative  pur- 
poses is  liable  under  25  Stat.  166;  Scalding  v.  Chandler,  160  U.  S. 
407,  40  L.  Ed.  474,  16  Sup.  Ct.  365,  holding  grant  of  Indian  lands  to 
State  for  canal  purposes  valid;  New  Mexico  v.  United  States  Trust 
Co.,  172  U.  S.  182,  48  L.  Ed.  411,  19  Sup.  Ct.  132  (affirming  8  N.  M. 
687,  47  Pac.  728),  holding  railroad  grant  valid  and  right  of  way  exempt 
from  taxation  under  statute;  Strawberry  Valley  Cattle  Co.  ▼,  Chipman, 
13  Utah,  465,  45  Pac.  350,  holding  lease  of  lands  by  Indians  valid. 

Distinguished  in  Mercantile  Trust  Co.  v.  Atlantic  etc.  R.  R.  Co.,  63 
Fed.  911,  holding  act  of  1866,  granting  railroad  right  of  way  over  public 
land,  carried  only  easementM 

CbTemment  only  can  determine  maimer  and  time  of  extinguishing 
poflsessory  rights. 

Approved  in  Lone  Wolf  v.  Hitchcock,  187  U.  S.  666,  47  L.  Ed.  306, 
23  Sup.  Ct.  221,  sustaining  congressional  action  disposing  of  tnbal 
land,  although  in  manner  contrary  to  provisions  of  former  treaty. 

Public  lands  set  apart  for  Indians  are  withdrawn  from  sale  and  pre- 
emption. 

Approved  in  Minnesota  v.  Hitchcock,  185  U.  S.  391,  46  L.  Ed.  964, 
22  Sup.  Ct.  657,  refusing  to  enjoin  land  office  from  selling  Red  Lake 
Indian  reservation,  reservation  not  passing  under  school  grant  to  State; 
Spalding  v.  Chandler,  160  U.  S.  405,  40  L.  Ed.  473,  16  Sup.  Ct.  364, 
holding  Indian  lands  not  subject  to  pre-emption,  under  statute;  Apis 
V.  United  States,  88  Fed.  940,  holding  Indian  reservation  withdraws 
lands  from  privilege  of  litigating  claims  against  them;  Winters  v. 
United  States,  143  Fed.  749,  74  C,  C.  A.  666,  grantees  of  public  lands 
outside  of  Ft.  Belknap  Indian  reservation  cannot  acquire  exclusive 
right  to  appropriate  all  waters  of  Milk  River  for  irrigation  under  Desert 
Land  Act  as  portion  of  waters  reserved  to  Indians. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  77. 

152  U.  8.  122-133,  38  L.  Ed.  381,  14  Sup.  Ct.  486,  THE  MAIN  ▼.  WILLIAMS. 

Limited  Liability  Act  Includes  owner's  Interest  In  passage  money  and 
freight  prepaid  at  port  of  departure. 

Approved  in  United  States  v.  Hamburg-Amerikanische  Packetfahrt 
Actien  Gesellschaft,  212  Fed.  41,  128  C.  C.  A.  496,  government  of 
United  States  is  bound  by  decree  limiting  liability  of  claimants  and 
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enjoining  actions  against  ship  owner;  The  Titanic,  209  Fed.  512,  British 
owner  of  British  vessel,  never  having  been  within  jurisdiction  of  United 
States,  cannot  maintain  proceeding  for  limitation  of  liability  against 
claims  arising  out  of  her  loss  under  Rev.  Stats.,  §  4282  et  seq.;  La 
Bourgogne,  139  Fed.  435,  436,  71  C.  C.  A.  489,  where  passage  or  freight 
money  is  prepaid  under  contract,  whereby  it  becomes  property  of  ship 
owner  whether  voyage  is  completed  or  not,  it  is  earned,  and  must  be 
surrendered  to  entitle  ship  owner  to  limit  liability  where  ship  lost; 
Pacific  Coast  Co.  v.  Reynolds,  114  Fed.  882,  52  C.  C.  A.  497,  deducting 
three  thousand  eight  hundred  and  sixty-seven  dollars  and  forty-seven 
cents,  for  prepaid  freight,  wharfage  and  advance  charges  before  ben- 
efit of  limited  liability  statute  secured;  The  E.  A.  Shores,  Jr.,  73  Fed. 
347,  holding  ship  owner  not  liable  for  loss  through  faults  of  navigation, 
under  statute. 

Distinguished  in  Deslions  v.  La  Compagnie  Generale  Transatlantique, 
210  U.  S.  122,  52  L.  Ed.  086,  28  Sup.  Ct.  664,  mere  negligence  of 
officers  and  crew  of  vessel  did  not  establ^  privity  and  knowledge  of 
owner  within  meaning  of  Limited  Liability  Act  so  as  to  deprive  him  of 
rights  under  act ;  The  Klotawah,  210  Fed.  680,  in  action  for  limitation 
of  liability,  damage  claimant  cannot  raise  issue  as  to  whether  collision 
was  with  or  without  knowledge  of  owner  until  they  present  claims  and 
answer  petition ;  In  re  La  Bourgogne,  117  Fed.  264,  266,  holding  owner, 
in  limiting  liability  proceedings,  need  not  deposit  freight  money  earned 
on  preceding  trip  from  Havre  to  New  York,  collision  occurring  on  re- 
turn trip. 

Limitation   of  vessel   owner's   liability.    Note,   Ann.    Gas.   191SD, 
1231. 

'^Freight"  is  not  the  thing  carried,  but  compensation  therefor. 
Approved  in  Deslions  v.  La  Compagnie  Generale  Transatlantique,  210 
U.  S.  136,  52  L.  Ed.  992,  28  Sup/  Ct.  664,  freight  and  passage  money 
received  under  absolute  agreement  that  they  shall  be  retained  by  car- 
rier must  be  surrendered  by  owner  of  vessel  seeking  to  limit  liability; 
The  Fredericka  Schepp,  195  Fed.  626,  vessel  seized  and  sold  for  false 
registry  is  chargeable  with  payment  of  claims  of  shippers  and  passen- 
gers for  freight  and  passage  money;  Ralli  v.  New  York  &  T.  S.  S.  Co., 
154  Fed.  288,  83  C.  C.  A.  290,  where  lighter  sank,  injuring  cargo,  fact 
that  injured  cargo  was  transferred  by  owner  to  another  vessel  does 
not  relieve  owner  seeking  to  limit  liability  from  surrendering  as  ^'pend- 
ing  freight"  amount  that  would  have  been  earned  for  carrying  cargo; 
The  Buffalo,  154  Fed.  819,  83  C.  C.  A.  531,  traveling  steam  hoist  or 
derrick  mounted  upon  fuel  scow  and  removed  but  once  in  fourteen 
years  is  part  of  vessel;  The  Jane  Grey,  99  Fed.  591,  refusing  to  allow 
deduction  from  gross  amount  of  freight  and  passage  money  pending 
expense  incurred  for  voyage;  In  re  Meyer,  74  Fed.  897,  holding  freight 
includes  compensation  for  carriage  of  passengers  or  merchandise,  but 
not  salvage  earned. 
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Miscellaneous.  Cited  in  McGill  v.  Michigan  S.  S.  Co.,  144  Fed.  796, 
75  C.  C.  A.  518,  burden  is  on  owner  seeking  to  limit  liability  to  show 
he  has  properly  equipped  vessel  for  contemplated  service;  In  re  Eureka 
No.  32,  108  Fed.  674,  to  point  that  proceedings  to  limit  liability  are 
not  maintainable  where  single  claim  presented. 


152  U.  8.  133-144,  38  L.  Ed.  385,  14  Sup.  Ct.  499,  I«A.WTOK  T.  BTEBLE. 

Police  power  indudes  all  regulations  essential  to  public  safety,  healtlL 
and  morals. 

Approved  in  New  York  v.  Van  De  Carr,  199  U.  S.  558,  50  L.  Ed.  809, 
26*  Sup.  Ct.  144,  upholding  New  York  city  ordinance  conferring  power 
on  board  of  health  to  grant  or  withhold  permits  to  sell  milk  in  city; 
Jaeobson  v.  Massachusetts,  197  U.  S.  25,  49  L.  Ed.  649,  25  Sup.  Ct. 
358,  upholding  Massachusetts  compulsory  vaccination  law;  Public  Clear- 
ing House  V.  Coyne,  194  U.  S.  510,  48  L.  Ed.  1099,  24  Sup.  Ct.  789, 
Rev.  Stats.  3929,  empowering  Postmaster-general  to  direct  and  return 
to  sender  all  mail  matter  addressed  to  persons  conducting  prohibited 
enterprises  not  void  so  as  to  fraud  order  directing  return  of  mail 
directed  to  fraudulent  concerns;  Larabee  v.  Dolley,  175  Fed.  389,  bank 
guaranty  law  of  Kansas  is  void  as  denying  equal  protection  of  laws 
to  national  banks  debarred  from  accepting  its  provisions  by  creating 
competing  State  banks  authorized  to  advertise  fact  that  deposits  are 
guaranteed;  Logan  &  Bryan  v.  Postal  Tel.  etc.  Co.,  157  Fed.  579,  State 
may  declare  dealing  in  futures  on  margin  gambling  and  prohibit  them 
within  its  borders;  California  Reduction  Co.  v.  Sanitary  Reduction 
Works,  126  Fed.  35,  39^  61  C.  C.  A.  91,  sustaining  city  ordinance  grant- 
ing exclusive  right  to  private  corporation  to  remove  garbage;  Fritz 
V.  State,  88  Ark.  578,  115  S.  W.  386,  affirming  conviction  of  owner  of 
land  on  opposite  shores  of  lake  for  violation  of  law  prohibiting  taking 
of  fish  with  net,  where  lands  were  acquired  long  before  passage  of  act 
and  were  chiefly  valuable  for  fishing  adjacent  thereto;  Faulkner  v. 
Solazzi,  79  Conn.  544,  9  Aim.  Gas.  67,  9  L.  B.  A.  (N.  8.)  601,  65  Atl. 
948,  act  of  1903  licensing  harbors  did  not  make  barber-shop  place  of 
public  accommodation  authorizing  recovery  of  double  damages  under 
act  of  1905,  for  discrimination  against  person  of  color;  Adams  Express 
Co.  V.  State,  161  Ind.  346,  67  N.  E.  1039,  upholding  act  of  1901,  pro- 
hibiting unjust  discrimination  by  express  company  against  any  other 
company  engaged  in  same  business;  State  v.  Reaser,  93  Kan.  631, 
145  Pac.  839,  act  requiring  miners  to  provide  suitable  bathhouses  near 
entrance  to  mine  for  protection  of  health  of  laborers  is  valid;  State 
V.  Doremus,  137  La.  270,  68  South.  606,  provision  of  statute  for  search- 
ing place  suspected  of  being  blind  tiger  by  officer  named  in  search- 
warrant  issued  on  affidavit  and  for  seizure  of  intoxicating  liquors  found 
therein  is  valid;  State  v.  Robb,  100  Me.  187,  60  Atl.  877,  upholding 
ordinances  prohibiting  collection  of  house  offal  by  anyone  except  person 
appointed  for  that  purpose  by  sanitary  committee;  Welch  v.  Swasey, 
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193  Mass.  376,  118  Am.  St.  Rep.  523,  79  N.  E.  747,  provision  of  statute 
limiting  height  of  hiiildings  in  Boston  is  valid;  Commonwealth  v.  Pear, 
183  Mass.  246,  66  N.  E.  721,  holding  act  authorizing  city  board  of 
health  to  require  vaccination  of  all  inhabitants  valid;  State  v.  Tower 
Lumber  Co.,  100  Minn,  42,  110  N.  W.  256,  act  providing  that  no  person 
shall  interfere  with  State  fish  commission  while  engaged  in  gathering 
fish  spawn,  and  imposing  penalty  for  violation,  is  valid;  State  v. 
Boehm,  92  Minn.  378,  100  N.  W.  97,  upholding  act  declaring  certain 
weeds  nuisances  and  providing  for  their  destruction;  Ex  parte  Fritz, 
86  Miss.  218,  109  Am.  St.  Rep.  702,  38  South.  723,  upholding  county 
ordinance  regulating  .fishing  with  nets;  State  v.  Tower,  185  Mo.  93, 
68  L.  R.  A.  402,  84  S.  W.  12,  upholding  act  making  emission  of  dense 
smoke  in  cities  of  over  one  hundred  thousand  inhabitants  a  public 
nuisance;  State  v.  Cantwell,  179  Mo.  270,  78  S.  W.  576,  upholding  eigh^ 
hour  law  for  miners ;  Unwen  v.  State,  73  N.  J.  L.  534,  64  Atl.  165,  up- 
holding provisions  for  registration  and  licensing  of  motor  vehicles; 
Rapp  v.  Venable,  15  N.  M.  515,  110  Pac.  836,  statute  prohibiting  saloons 
within  specified  distance  of  United  States  government  sanatorium  is 
valid;  People  v.  C.  Klinck  Packing  Co.,  214  N.  Y.  129,  Ann.  Gas.  1916D 
1051,  108  N.  E.  280,  law  requiring  one  day  of  rest  in  seven  for  workerB 
in  factories  and  mercantile  establishments  is  valid;  People  v.  Persee, 
204  N.  Y.  403,  97  N.  E.  879,  upholding  act  making  canning  or  pos- 
sessing of  slung-shot  felony;  People  v.  Bootman,  180  N.  Y.  9,  72  N.  B. 
507,  construing  game  law  of  1900,  making  penal  to  have  possession 
during  closed  season  of  impoHed  game;  State  v.  Sermons,  169  N.  C. 
287,  84  S.  E.  338,  statute  making  it  unlawful  to  purchase  or  ship 
oysters  as  business  without  license  is  valid;  State  v.  Blake,  157  N.  G. 
609,  72  S.  E.  1081,  law  making  it  unlawful  to  permit  setter  or  pointer 
dog  to  run  at  large  in  Henderson  County  during  closed  season  for  qnail 
is  valid;  State  v.  Board  of  Education,  76  Ohio  St.  303,  10  Ann.  Gas. 
879,  81  N.  E.  569,  statute  authorizing  boards  of  education  to  enforce 
rules  to  secure  vaccination  to  prevent  spread  of  smallpox  is  valid: 
Commonwealth  v.  Patsone,  231  Pa.  49,  79  Atl.  929,  act  for  protection 
of  wild  birds  forbidding  ownership  or  possession  of  shotgun  or  rifle 
by  resident  alien  is  valid;  Conunonwealth  v.  McComb,  227  Pa.  379,  76 
Atl.  101,  act  prohibiting  use  of  automatic  gims  in  killing  wild  game 
is  valid.  Commonwealth  v.  Emmers,  221  Pa.  308,  70  Atl.  766,  uphold- 
ing act  prohibiting  discharge  of  certain  kinds  of  scwnuo  into  waters 
of  State;  State  v.  Dalton,  22  R.  I.  80,  46  Atl.  235,  declaring  act  pro- 
hibiting use  of  trading  stamps  unconstitutional;  Craig  v.  United  States 
Health  etc.  Ins.  Co.,  80  S.  C.  154,  128  Am.  St.  Rep.  877,  15  Ann.  Gas. 
216,  18  L.  R.  A.  (N.  S.)  106,  61  S.  E.  424,  provision  of  policy  of  in- 
surance against  sickness  that  written  notice  of  illness  for  which  claim 
can  be  made  must  be  given  to  company  within  ten  days  from  beginning 
of  illness  is  valid;  Rose  v.  Harllee,  69  S.  0.  527,  48  S.  E.  543,  uphold- 
ing Civ.  Code,   §   3002,  providing  chattel  mortgage-  not  valid  unless 


863  LAWTON  v.  STEELE.  152  U.  S.  133-144 

pioperty  described  in  writing  or  typewriting,  but  not  printed,  on  face  of 
mortgage;  St.  Louis  etc.  Ry.  Co.  v.  Smith,  20  Tex.  Civ.  459,  49  S.  W.  631, 
holding  Texas  livestock  law  and  proper  regulations  thereunder  by  sani- 
tary commission  not  violative  of  Federal  Constitution;  State  v.  Haskell, 
84  Vt.  434,  S4  L.  R.  A.  (N.  S.)  286,  79  Atl.  854,  upholding  act  making 
it  offense  to  deposit  sawdust,  shavings  or  mill  refuse  in  river  above 
certain  falls,  enacted  for  preservation  of  fish;  State  v.  Tice,  69  Wash. 
405,  41  L.  R.  A.  (N.  S.)  469,  125  Pac.  169,  upholding  laws  prohibiting 
salmon  fishing  in  waters  of  certain  harbor  during  certain  period;  City 
of  Tacoma  v.  Boutelle,  61  Wash.  444,  112  Pac.  665,  upholding  ordinance 
requiring  five-minute  street-car  service  during  designated  hours  of 
day;  State  v.  Southern  Coal  etc.  Co.,  71  W.  Va.  474,  43  L.  R.  A.  (N.  S.) 
401,  76  S.  E.  971,  affirming  conviction  of  operator  of  coal  mine  draining 
sulphur  into  stream  under  act  making  it  unlawful  to  put  into  stream 
sawdust  or  any  matter  deleterious  to  propagation  of  fish;  State  ex  rel. 
Owen  V.  Donald,  160  Wis.  140,  151  N.  W.  371,  holding  act  for  reforesta- 
tion and  afforestation  valid,  except  in  so  far  as  it  ties  up  permanently 
trust  fund  lands;  The  Burlington,  73  Fed.  263,  holding  removal  of 
wreck  by  Canadian  officials  valid,  and  awarding  compensation;  In  re 
Application  of  Clark,  65  Conn.  37,  28  L.  R.  A.  246,  31  Atl.  527,  hold- 
ing statute  regulating  grand  juries  and  compelling  evidence  valid; 
Morris  v.  Columbus,  102  Qa.  798,  66  Am.  St.  Rep.  248,  42  L.  R.  A.  179, 
30  S,  E.  853,  holding  ordinance  requiring  vaccination  of  people  valid; 
Townsend  v.  State,  147  Ind.  633,  62  Am.  St.  Rep.  483,  37  L.  R.  A.  299, 
47  N.  E.  22,  holding  statute  prohibiting  waste  of  natural  gas  valid; 
Stfite  v.  Wilson,  7  Kan.  App.  435,  holding  statute  regulating  weighing 
of  coal  at  mine  valid ;  Stevens  v.  State,  89  Md.  673,  43  Atl.  931,  hold- 
ing State  game  laws  valid';  Osbom  v.  Charlevoix  Circuit  Judge,  114 
Mich.  662,  72  N.  W.  984,  Peters  v.  State,  96  Tenn.  689,  S3  L.  R.  A.  116, 
36  S.  W.  400,  State  v.  Theriault,  70  Vt.  624,  67  Am.  St.  Rep.  700, 
43  L.  R.  A.  293,  41  Atl.  1033,  Bittenhaus  v.  Johnston,  92  Wis.  598, 
32  L.  R.  A.  883,  66  N.  W.  807,  Willow  River  Club  v.  Wade,  100  Wis. 
103,  76  N.  W.  277,  People  v.  Brooks,  101  Mich.  101,  59  N.  W.  444, 
all  holding  State  fishing  laws  valid ;  Cincinnati  v.  Steinkamp,  54  Ohio  St. 
291,  43  N.  E.  491,  holding  statute  requiring  fire-escapes  on  buildings 
valid ;  Ex  parte  Keeler,  45  S.  C.  542,  55  Am.  St.  Rep.  789,  31  L.  R.  A. 
679,  23  S.  E.  866,  holding  statute  regulating  sale  of  liquors  valid; 
St.  Louis  etc.  Ry.  Co.  v.  Smith,  20  Tex.  Civ.  App.  459,  49  S.  W.  631, 
holding  statute  prohibiting  importation  of  diseased  cattle  valid;  dis- 
senting opinion  in  Lochner  v.  New  York,  198  U.  S.  66,  69,  49  L.  Ed.  945, 
947,  25  Sup.  Ct.  539,  majority  holding  void  New  York  act  of  1897,  lim- 
iting hours  of  employment  in  bakeries. 

Distinguished  in  In  re  Race  Horse,  70  Fed.  609,  holding  State  game 
law  not  applicable  to  Indian  having  hunting  rights  under  treaty  with 
United  States :  Houston  v.  State,  98  Wis.  486,  42  L.  R.  A.  48,  74  N.  W 
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113,  holding  destraetion  of  cattle  under  eolor  of  etatnte  aathorizing 
destruction  of  diseased  cattle,  onlawful. 

Constitutionality  of  sanitary  laws.    Note,  1  Ann.  Oaf.  44S. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoxi- 
cating liquors.    Note,  2  Ann.  Oaf.  98. 

Compulsory    vaccination.    Notes,  1  Ann.  Oaf.  887;  17  L.  &  A 
(H.  S.)  710. 

Xiegislatore  determines  largelj  meMnires  neeessary  to  protect  pnbUe 
Interests. 

Approved  in  Rast  v.  Van  Deman  ft  Lewis  Co.,  240  U.  S.  368,  60  L.  Sd. 
691,  36  Sup.  Ct.  379,  statute  imposing  special  license  tax  on  merchants 
using  profit-sharing  coupons  and  trading  stamps,  and  imposing  heavy 
penalties  for  its  violation,  is  valid;  Reinman  v.  City  of  Little  Reek, 
237  U.  S.  177,  59  L.  Ed.  904,  35  Sup.  Ct.  511,  ordinance  of  Little  Rock 
making  it  unlawful  to  conduct  livery-stable  in  certain  portions  of  city 
is  valid ;  Hendrick  v.  Maryland,  235  U.  S.  623,  69  L.  Ed.  891,  35  Sup.  Ct. 
140,  statute  imposing  reasonable  license  fee  on  motor  vehicles,  using 
State  highways,  including  those  engaged  in  interstate  commerce,  grad- 
uated according  to  horse-power  of  engine,  is  valid;  California  Reduction 
Co.  v.  Sanitary  Reduction  Works,  199  U.  S.  319,  50  L.  Ed.  210.  26 
Sup.  Ct.  100,  upholding  ordinance  granting  garbage  cremation  monopoly 
for  term  of  fifty  years  and  requiring  delivery  of  aU  garbage  at  crema- 
tion plant,  to  be  there  destroyed  at  expense  of  person  delivering;  New 
York  Cent.  etc.  R.  Co.  v.  Price,  159  Fed.  335,  16  L.  B.  A.  (N.  S.)  1108, 
86  C.  C.  A.  507,  following  construction  of  State  court  and  holding 
statute  requiring  railroad  to  fence  against-  cattle  imposed  no  liability 
for  failure  to  fence  against  children  playing  on  right  of  way  and  there 
could  be  no  recovery  in  action  for  death  of  child;  Young  v.  Lemieux, 
79  Conn.  440,  129  Am.  St.  Rep.  198,  8  Ann.  Oas.  452,  20  L.  R.  A.  (N.  S.) 
160,  65  Atl.  439,  act  requiring  notice  of  sale  of  entire  stock  of  goods 
to  be  recorded  not  less  than  seven  days  before  sale  in  town  where  busi- 
ness is  conducted  is  valid;  State  v.  Reynolds,  77  Conn.  135,  58  Atl. 
757,  upholding  act  prohibiting  anyone  from  engaging  in  temporary 
business  of  selling  provisions  within  mile  of  fair  of  incorporated  so- 
ciety; Ex  parte  Williams,  79  Kan.  222,  98  Pac.  780,  act  r^^ating  use 
of  black  powder  in  mines  is  valid;  State  v.  Wilson,  7  Kan.  App.  435, 
53  Pac.  373,  act  regulating  weighing  of  coal  at  mine  is  jralid;  Cun- 
ningham V.  Northwestern  Improvement  Co.,  44  Mont.  209,  119  Pac.  561, 
1  N.  C.  C.  A.  734,  law  creating  State  insurance  fund  for  disability  of 
workmen  engaged  in  coal  mining  is  valid;  Ex  parte  Boyce,  27  Nev.  339, 
65  L.  R.  A.  47,  75  Pac.  6,  upholding  act  of  1903,  restricting  hours  of 
labor  in  mines,  smelters  and  ore-mills;  State  v.  Seaboard  etc  Ry.  Co., 
169  N.  C.  304,  84  S.  E.  288,  act  requiring  record  to  be  kept  of  receipt 
and  delivery  of  shipments  of  intoxicating  liquors,  such  record  to  be 
open  for  inspection  during  business  hours,  is  valid;  State  v.  Muller, 
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48  Or.  254,  180  Am.  St.  Sep.  805,  11  Ann.  Om.  88,  85  Pae.  856,  affirm- 
ing conviction  for  violation  of  ten-hour  law  for  women;  State  ez  rel. 
Davis-Smith  Co.  v.  Clausen,  65  Wash.  185,  37  L.  R.  A.  (N.  8.)  466,  2 
N.  C.  C.  A.  823,  3  N.  C.  C.  A.  618, 117  Pac.  1109,  industrial  insurance  law 
requiring  contribution  from  employers  to  fund  for  relief  of  injured  work- 
men without  r^ard  to  questions'  of  fault  or  negligence  is  valid ;  State  v. 
Gary,  126  Wis.  139,  141,  105  N.  W.  794,  upholding  act  of  1905,  pro- 
hibiting loans  on  chattel  mortgages,  bills  of  sale,  or  pledge  at  more 
than  ten  per  cent  per  annum  or  acceptance  of  more  than  fourteen  per 
cent  per  annum  for  all  examinations  or  charges  of  any  kind. 

Police  regulation  cannot  be  In  Interest  of  class,  must  be  reasonably 
necessary  and  not  oppresslTe. 

Approved  in  New  York  v.  Hesterberg,  211  U.  S.  39,  68  L.  Ed.  79,  29 
Sup.  Ct.  10,  sections  of  forest,  fish  and  game  law  of  New  York  prohib- 
iting possession  of  game  during  closed  season  is  not  invalid  as  depriving 
persons  importing  game,  of  property  without  due  process  or  as  inter- 
ference with  interstate  commerce;  Dobbins  v.  Los  Angeles,  195  U.  S. 
236,  49  If.  Ed.  175,  25  Sup.  Ct.  18,  holding  void  ordinance  narrowing 
limits  within  which  gasworks  may  be  erected  so  as  to  include  property 
purchased  for  that  purpose  where  charge  not  demanded  by  public  wel- 
fare; United  States  v.  United  Shoe  Mach.  Co.,  222  Fed.  407,  consoli- 
dation of  companies  engaged  in  making  patented  machines  used  suc- 
cessively in  manufacture  of  shoes  is  not  combination  in  restraint  of 
trade  in  violation  of  Sherman  Anti-trust  Act;  United  States  v.  Mc- 
CuUagh,  221  Fed.  292,  act  of  Congress  of  March  4,  1913,  for  protection 
of  migratory  birds  and  game,  is  invalid;  United  States  v.  Shauver, 
214  Fed.  157,  act  of  Congress  of  March  4,  1913,  for  protection  of  mi- 
gratory birds  and  game,  is  invalid;  Rupert  v.  United  States,  181  Fed. 
90,  104  C.  C.  A.  255,  under  game  law  of  Oklahoma  providing  closed 
season,  but  prohibiting  shipment  of  quail  from  State  at  any  time,  in- 
dictment charging  violation  of  Lacey  Act  prohibiting  shipment  in  inter- 
state commerce  of  game  killed  in  violation. of  State  law  need  not  allege 
months  in  which  game  was  killed;  United  States  v.  Delaware  etc.  Co., 
164  Fed.  237,  ''commodities  clause"  of  Interstate  Commerce  Act,  as 
amended  in  1906,  is  void  as  to  railroads  who  were  owners  of  coal  lands 
under  State  laws  for  more  than  fifty  years  and  had  developed  mines  and 
constructed  railroads  thereto  at  great  expense;  Hume  v.  Laurel  Hill 
Cemetery,  142  Fed.  565,  holding  void  ordinance  prohibiting  burials 
within  entire  county  embracing  large  tracts  of  unoccupied  land  where 
public  health  and  safety  could  not  be  endangered ;  Jew  Ho.  v.  Williamson, 
103  Fed.  20,  holding  quarantine  established  by  board  of  health  unreason- 
able and  unnecessary  under  circumstances  of  case ;  Williams  v.  State,  85 
Ark.  470,  122  Am.  St.  Rep.  47,  26  L.  R.  A.  (N.  8.)  482,  108  S.  W.  840, 
act  regulating  persons  soliciting  upon  trains  or  at  stations  for  hotels, 
lodging-houses,  eating-houses,  etc.,  is  valid;  State  v.  Somerville,  67 
XVI— 55 
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Wash.  642,  122  Pac.  326,  and  Matter  of  Application  of  Miller,  162  Cal. 
693,  694,  124  Pac.  428,  both  upholding  eight-hour  law  for  women;  In  re 
Smith,  143  Cal.  372,  77  Pac.  182,  holding  void  county  ordinance  pro- 
hibiting maintenance  of  gasworks  in  a  sparsely  settled  rural  district; 
In  re  McCoy,  10  Cal.  App.  126,  101  Pac.  424,  holding  ordinance  imposing 
license  tax  of  five  cents  per  head  for  grazing  sheep  was  unreasonable 
for  purposes  of  regulation,  and  void;  In  re  Junqua,  10  Cal.  App.  606, 
103  Pac.  161,  ordinance  of  Sacramento  making  it  unlawful  to  permit 
soot  to  escape  from  smokestack  of  furnace  within  city  in  which  crude 
oil  is  burned,  is  valid;  Fair  Haven  etc.  R.  R.  Co.  v.  Fair  Haven,  75 
Conn.  451,  53  Atl.  964,  holding  act  requiring  street  railways  to  reim- 
burse municipality  for  cost  of  paving  x)ortion  of  street  occupied  by 
tracks  constitutional;  Pittsburgh  etc.  Ry.  Co.  v.  State,  180  Ind.  252, 
L.  R.  A.  1915D,  458,  102  N.  E.  28,  act  prohibiting  railroad  to  use  caboose 
less  than  twenty-four  feet  in  length,  or  equipped  with  less  than  two 
four-wheeled  trucks,  is  valid;  Board  of  Commrs.  of  Johnson  County  v. 
Johnson,  173  Ind.  88,  89  N.  E.  595,  act  of  1903  authorizing  unincor- 
porated banks  to  deduct  for  purposes  of  taxation  amount  of  deposits 
from  moneys,  credits  and  other  assets,  but  allowing  incorporated  bank 
to  deduct  deposits  only  from  bills  receivable,  and  other  credits,  is 
valid;  Republic  Iron  etc.  Co.  v.  State,  160  Ind.  386,  62  L.  B.  A.  136, 
66  N.  E.  1007,  act  providing  for  weekly  payment  of  wages  and  impos- 
ing penalty  for  violation  thereof  is  void  as  unreasonable  restriction 
upon  freedom  of  contract;  State  v.  Gurry,  121  Md.  545,  Ann.  Gas. 
1915B,  957,  47  L.  R.  A.  (N.  S.)  1087,  88  Atl.  551,  city  ordinance  segre- 
gating white  and  colored  races  by  requiring  that  blocks  occupied  by  one 
race  should  continue  to  be  so  occupied  is  valid;  State  v.  Caspare,  115 
Md.  26,  80  Atl.  613,  act  providing  that  no  person  shall  issue  trading 
stamps  redeemable  value  of  which  is  less  than  one  cent  is  void;  Balti- 
more etc.  R.  Co.  V.  Waters,  105  Md.  422,  12  L.  R.  A.  (N.  8.)  326,  66 
Atl.  694,  act  of  1906  prohibiting  construction  of  steam  railroad  within 
certain  territory,  is  void;  Daugherty  v.  Thomas,  174  Mich.  388,  Ann. 
Gas.  1915A,  1163,  45  L.  R.  A.  (N.  8.)  699,  140  N.  W.  621,  act  making 
owner  of  motor  vehicle  liable  for  injuries  due  to  its  negligent  operation, 
except  wHen  vehicle  is  stolen,  would  make  owner  liable  for  act  of  will- 
ful trespasser,  and  is  invalid;  People  v.  Qibbs,  186  Mich.  134,  152  N.  W. 
1055,  ordinance  of  Detroit  prohibiting  public  auctions  except  between 
hours  of  8  A.  M.  and  6  P.  M.  and  prohibiting  use  of  musical  instni- 
ments  or  criers  to  attract  attention  of  public,  is  invalid;  Ives  v.  South 
Buffalo  Ry.  Co.,  201  N.  Y.  301,  Ann.  Oas.  1912B,  156,  34  L.  R.  A.  (N.  S.) 
162,  94  N.  E.  442,  1  N.  C.  C.  A.  540,  Workmen's  Compensation  Act  im- 
posing liability  on  employer  in  certain  occupations  for  injuries  to  work- 
man, independent  of  default  or  negligence  of  employer,  is  invalid;  Bos- 
well  V.  Security  Mut.  Life  Ins.  Co.,  193  N.  Y.  478,  19  L.  R.  A.  (N.  B.) 
946,  86  N.  E.  536,  insurance  law  limiting  amount  insurer  may  pay  to 
procure   new  business   cannot   interfere  with  prior  contract    between 
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company  and  general  agent  made  to  ran  for  twenty  years;  Frank  L. 
Fisher  Co.  v.  Woods,  187  N.  Y.  95,  12  L.  R.  A.  (N.  8.)  707,  79  N.  E. 
837,  law  of  1901  making  it  misdemeanor  for  person  in  city  of  first  or 
second  class  to  offer  real  estate  for  si^le  without  written  authority  of 
owner  or  attorney  is  void;  State  v.  Lipkin,  169  N.  C.  277,  L.  B.  A. 
1915F,  1018,  84  S.  E.  345,  person  taking  orders  for  furniture  under 
installment  contract,  but  holding  out  prospect  that  purchaser  for  adver- 
tising purposes  might  be  given  article  before  payments  were  completed, 
'was  guilty  of  conducting  lottery;  State  v.  Boone,  84  Ohio  St.  352,  Ann. 
Caa.  1912G,  688,  89  L.  R.  A.  (N.  8.)  1015,  95  N.  E.  925,  provisions  of 
act  for  prompt  registration  of  births  and  deaths,  so  far  as  they  relate 
to  physician  or  midwife  in  confinement  case,  are  void;  State  v.  Marble, 
72  Ohio  St.  34,  106  Am.  8t.  Rep.  570,  70  L.  R.  A.  885,  73  N.  E.  1066, 
upholding  act  regulating  practice  of  medicine  as  applied  to  Christian 
Scientists;  McCord  v.  State,  2  Okl.  Cr.  221,  101  Pac.  282,  traffic  in  in- 
toxicating liquors  is  not  unlawful  or  immoral  per  se,  and  act  regulating 
traffic  in  intoxicating  liquors  does  not  cause  jurisdiction  of  State 
to  attach  to  interstate  shipments  until  they  reach  destination;  State 
V.  Bunting,  71  Or.  263,  Ann.  Caa.  19160,  1003,  139  Pac.  732,  upholding 
validity  of  laws  of  1913  limiting  hours  of  labor  to  ten  in  one  day  in 
mills,  factories  and  manufacturing  establishments;  Commonwealth  v. 
Grossman,  248  Pa.  16,  93  Atl.  783,  act  providing  for  licensing  and  regu- 
lating private  banking,  and  exempting  from  its  operation  bankers 
having  transacted  business  for  seven  years  in  same  locality,  and  not 
engaged  in  sale  of  realty  or  steamship  tickets,  is  valid ;  State  v.  Dalton, 
22  B.  I.  81,  46  Atl.  235,  declaring  act  prohibiting  use  of  trading  stamps 
unconstitutional;  Motlow  v.  State,  125  Tenn.  591,  145  S.  W.  189,  act 
forbidding  manufacturers  to  make  for  sale  intoxicating  liquors  ex- 
cept alcohol  of  188  proof,  is  valid;  St.  Louis  etc.  Ry.  Co.  v.  Griffin, 
106  Tex.  489,  171  S.  W.  707,  act  known  as  Blacklisting  Law  denying 
corporation  right  to  discharge  employee  without  cause,  is  invalid; 
Houston  etc.  Ry.  Co.  v.  Dallas,  98  Tex.  416,  84  S.  W.  654,  upholding 
ordinance  requiring  railroad  tracks  to  be  constructed  at  grade  on  cross- 
ings; Block  V.  Schwartz,  27  Utah,  505,  76  Pac.  28,  holding  void  act  of 

1901,  making  void  as  to  creditors  sales  of  stocks  of  merchandise  out  of 
course  of  trade,  unless  inventory  made  five  days  before  sale  and  notifica- 
tion given  creditors;  State  v.  Scampini,  77  Vt.  115,  59  Atl.  209,  Acts 

1902,  No.  90,  §  21,  exempting  sales  by  barrel  by  manufacturer  or  by 
farmers  who  raise  apples  sufficient  to  make  cider  which  they  sell,  and 
sales  by  makers  of  native  wines,  is  partially  void;  State  v.  Brown,  37 
Wash.  101,  107  Am.  8t.  Rep.  798,  68  L.  R.  A.  889,  79  Pac.  637,  holding 
void  act  of  1891,  requiring  examination  and  license  from  dental  board 
before  one  may  own,  run  or  manage  dental  office;  Mehlos  v.  City  of 
Milwaukee,  156  Wis.  598,  Ann.  Oaa.  19150,  1102,  51  L.  R.  A.  (N.  8.) 
1009,  146  N.  W.  884,  upholding  city  ordinance  regulating  public  dances 
and  dance-halls;  State  v.  Redmon,  134  Wis.  Ill,  114,  126  Am.  8t.  Rep. 
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1008,  15  Ann.  Om.  408,  14  L.  R.  A.  (N.  S.)  289,  114  N.  W.  142,  143, 
law  giving  occupant  of  lower  berth  in  sleeping-car  control,  at  his  option, 
of  upper  berth  in  case  it  is  not  occupied,  is  void;  State  v.  Whitcom, 
122  Wis.  119,  99  N.  W.  470,  holding  void  act  of  1901,  prohibiting  all 
persons  except  certain  specified  classes  from  peddling  without  license; 
State  V.  Kreutzberg,  114  Wis.  539,  91  Am.  St.  Rep.  941,  90  N.  W.  1102, 
declaring  unconstitutional  statute  prohibiting  discharge  of  an  employee 
because  a  member  of  labor  orga9ization ;  Pearsall  v.  Great  Northern 
Ry.  Co.,  161  U.  S.  666,  40  L.  Ed.  846,  16  Sup.  Ct.  710,  holding  statute 
prohibiting  consolidation  of  parallel  railroads  valid;  Sentell  v.  New 
Orleans  etc.  R.  R.  Co.,  166  U.  S.  706,  41  L.  Ed.  1172,  17  Sup.  Ct.  696, 
holding  State  statute  restricting  protection  to  dogs  placed  on  assess- 
ment-roll valid;  Holden  v.  Hardy,  169  U.  S.  392,  42  L.  Ed.  791.  18  Sup. 
Ct.  388,  holding  statute  limiting  working  hours  for  miners  valid;  Town- 
send  V.  State,  147  Ind.  632,  62  Am.  St.  Bep.  482,  37  L.  R.  A.  299.  47 
N.  E.  22,  holding  statute  prohibiting  waste  of  natural  gas  valid;  State 
V.  Broadbelt,  89  Md.  585,  73  Am.  St.  Rep.  210,  46  L.  R.  A.  438,  43  Atl. 
775,  holding  statute  prescribing  sanitary  regulations  for  dairymen 
valid;  Sprigg  v.  Garrett  Park,  89  Md.  411,  43  Atl.  815,  holding  ordi- 
nance regfulating  privies  and  cesspools  valid;  Osbom  v.  Charlevoix 
Circuit  Judge,  114  Mich.  664,  72  N.  W.  985,  holding  State  fishing  kws 
valid ;  State  v.  Wagener,  77  Minn.  495,  77  Am.  St.  Rep.  693,  80  N.  W. 
635,  holding  statute  regulating  business  of  commission  merchants  vaUd; 
Colon  V.  Lisk,  153  N.  Y.  196,  60  Am.  St.  Rep.  614,  47  N.  E.  304,  holding 
statute  providing  for  summary  seizure  and  sale  of  vessel  interfering 
with  private  oyster-beds  void;  Harbison  v.  KnoxviUe  Iron  Co.,  103 
Tenn.  441,  76  Am.  St.  Rep.  682,  53  S.  W.  960,  holding  statute  requiring 
coiporations  to  redeem  scrip  in  cash  valid;  dissenting  opinion  in  Omaba 
etc.  R.  Co.  v.  City  of  Lincoln,  97  Neb.  136,  149  N.  W.  325,  majority 
holding  ordinance  establishing  grade  of  city  street  to  which  street  rail- 
way must  conform  under  prior  ordinance  is  valid;  dissenting  opinion 
in  People  v.  Buffalo  Fish  Co.,  164  N.  Y.  112,  58  N.  E.  41,  majority  up- 
holding State  law  prohibiting  possession  of  certain  fish  during  close 
season  only  so  far  as  applicable  to  fish  taken,  from  waters  within 
State;  dissenting  opinion  in  State  v.  Armour  &  Co.,  27  N.  D.  209,  145 
N.  W.  1045,  majority  holding  act  providing  that  lard,  lard  compound  or 
substitute  should  be  put  up  in  pails  or  containers  holding  one,  three 
or  ^ve  pounds  net  weight,  and  not  fraction  thereof,  and  that  label 
should  state  weight,  valid;  dissenting  opinion  in  Ex  parte  Blardone, 
65  Tex.  Cr.  197,  21  L.  R.  A.  (N.  S.)  607,  116  S.  W.  1200,  majority  hold- 
ing act  making  it  misdemeanor  to  kill  or  have  in  one's  x)osses8ion  certain 
wild  game,  including  ducks,  killed  within  State,  is  valid;  dissenting 
opinion  in  Kiley  v.  Chicago  etc.  Ry.  Co.,  138  Wis.  239,  119  N.  W.  319, 
majority  holding  laws  of  1907,  imposing  liability  on  railroads  for  in- 
juries to  employees  caused  by  negligence  of  coemployees,  is  valid. 
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Police  power  eaonot  be  used  arbitrarily  to  interfere  with  private  busi- 
ness or  lawful  occnpi^tioii. 

Approved  in  Chicago  etc.  R.  R.  Co.  v.  Wisconsin,  238  U.  S.  500, 
L.  R.  A.  1916A,  1188,  59  L.  Ed.  1480,  35  Sup.  Ct.  869,  statute  of  Wis- 
eonsin  imposing  penalties  on  sleeping-car  companies  for  lowering  upper 
berth  not  actually  engaged  is  invalid;  Smith  v.  Texas,  233  U.  S.  636, 
Ann.  Gas.  1915D,  420,  L.  B.  A.  1915D,  677,  58  L.  Ed.  1182,  34  Sup.  Ct. 
681,  statute  of  Texas  prohibiting  person  from  acting  as  conductor  on 
railroad  train  without  having  worked  for  two  years  as  conductor  or 
brakeman  on  freight  train  is  invalid;  0\is  v.  Parker,  187  U.  S.  608, 
47  L.  Ed.  827,  23  Sup.  Ct.  169,  sustaining  State  constitutional  provi- 
sion declaring  contracts  for  sale  of  capital  stock  on  margins  void; 
Raich  V.  Truax,  219  Fed.  282,  act  of  Arizona  providing  that  employers 
employing  more  than  five  workmen  at  one  time  shall  emf^oy  eighty  per 
cent  qualified  electors  or  native-bom  citizens  is  invalid;  Hume  v.  Laurel 
Hill  Cemetery,  142  Fed.  564,  holding  void  ordinance  prohibiting  burials 
within  entire  county  embracing  large  tracts  of  unoccupied  land  where 
public  health  and  safety  could  not  be  endangered;  City  of  Troy  v. 
Western  Union  Telegraph  Co.,  164  Ala.  486,  488,  27  L.  B.  A.  (N.  S.) 
627,  51  South.  524,  city  ordinance  imposing  license  tax  of  one  hundred 
dollars  per  year  on  telegraph  company  doing  intrastate  business  is  not 
void  because  company's  intrastate  business  at  such  city  is  conducted 
at  loss;  City  Council  of  Montgomery  v.  Kelly,  142  Ala.  557,  110  Am. 
St.  Rep.  47,  70  L.  B.  A.  209,  38  South.  69,  holding  void  ordinance  re- 
quiring merchants  giving  trading  stamps  to  pay  extra  license  fee; 
Kendrick  v.  State,  142  Ala.  46,  39  South.  204,  upholding  act  of  1903, 
imposing  tax  on  emigration  agents;  Laurel  Hill  Cemetery  v.  San  Fran- 
cisco, 152  Cal.  471,  14  Ann.  Gas.  1080,  27  L.  R.  A.  (N.  S.)  260,  93  Pac. 
72,  ordinance  prohibiting  interment  of  dead  bodies  within  city  limits  is 
valid;  Denver  v.  Trueauff,  39  Colo.  33,  12  Ann.  Oas.  521,  7  L.  R.  A. 
(N.  S.)  1181,  88  Pac.  393,  ordinance  prohibiting  gift  enterprises  includ- 
ing giving  of  trading  stamps  is  invalid;  Stoutenburgh  v.  Frazier,  16 
App.  D.  C.  240,  48  L.  R.  A.  220,  provision  of  act-  of  Congress  that  ^'sus- 
picious  persons"  may  be  arrested  and  prosecuted  as  criminals  is  void; 
Republic  Iron  &  Steel  Co.  v.  State,  160  Ind.  386,  66  N.  E.  1007,  declar- 
ing unconstitutional  act  providing  for  weekly  payment  of  wages  and 
prescribing  a  penalty  for  violation  thereof;  State  v.  Durein,  70  Kan. 
33,  80  Pac.  993,  upholding  act  prohibiting  sale  of  liquor;  State  v. 
Potomac  Valley  Coal  Co.,  116  Md.  397,  81  Atl.  693,  act  prescribing 
penalty  against  corporation  mining  coal  or  fire  clay  in  Garrett  County 
for  failure  to  pay  wages  semi-monthly  is  void;  Marypiont  v.  Nevada 
State  Banking  Board,  33  Nev.  357,  Ann.  Gas.  1914A,  162,  82  L.  R.  A. 
(N.  8.)  477,  111  Pac.  302,  act  providing  that  only  corporation  organized 
for  that  purpose  could  engage  in  banking  business,  and  requiring 
license  from  State  board  is  void;  State  v.  Ramseyer,  73  N.  H.  35,  58 
Atl.  960,  holding  void  Anti-Trading  Stamp  Act  of  1899 ;  Wright  v.  Hart, 
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182  N.  Y.  344,  2  L.  B.  A.  (N.  8.)  338,  75  N.  E.  409,  holding  void  act  of 
1902,  making  void  as  to  creditors,  sale  of  stock  of  merchandise  except 
in  course  of  trade  unless  inventoiy  taken  and  inquiry  made  and  notifica- 
tion given  to  creditors ;  State  v.  Biggs,  133  N.  C.  738,  46  S.  E.  404,  hold- 
ing law  prohibiting  practicing  medicine  without  license  did  not  apply 
to  case  of  one  curing  diseases  by  natural  methods,  such  as  massage, 
etc.;  Jordan  v.  State,  51  Tex.  Cr.  538,  14  Ann.  Oaa.  616,  11  L.  B.  A. 
(N.  S.)  608,  103  S.  W.  637,  act  making  it  unlawful  for  employer  to  issue 
ticket  or  check  to  employee  for  labor  performed,  redeemable  in  goods 
or  merchandise,  is  invalid ;  State  v.  Dodge,  76  Yt.  202,  56  Atl.  984,  hold- 
ing Anti-Trading  Stamp  Act  void;  Young  v.  Commonwealth,  101  Ya. 
870,  45  S.  E.  331,  declaring  invalid  act  prohibiting  use  by  merchants 
of  "trading  stamps";  State  v.  Chicago' etc.  B.  Co.,  152  Wis.  347,  Ann. 
Oaa.  19140,  478,  140  N.  W.  73,  upholding  act,  limited  to  intrastate  com- 
merce, requiring  upper  berth  in  sleeping-car  to  be  kept  closed  till  en- 
gaged or  occupied  when  lower  berth  is  occupied;  Richmond  v.  Southern 
Bell  Tel.  etc.  Co.,  85  Ted.  26,  28  C.  C.  A.  659,  holding  oppressive  ordi- 
nance against  telephone  company  void;  State  v.  Sponaugle,  45  W.  Ya. 
430,  48  L.  B.  A.  734,  32  S.  E.  289,  holding  statute  forfeiting  land  for 
failure  to  enter  it  for  taxation  valid;  dissenting  opinion  in  Territory 
V.  Newman,  13  N.  M.  107,  68  L.  B.  A.  783,  79  Pac.  814,  majority  up- 
holding license  law  for  physicians  and  affirming  conviction  of  i)erson 
practicing  medicine  without  license. 

Distinguished  in  State  ex  rel.  Mackintosh  v.  Rossman,  53  Wash.  2, 
17  Ann.  Oas.  625,  21  L.  B.  A.  (N.  S.)  821,  101  Pac.  358,  act  prohibiting 
attorney  to  solicit  employment  to  prosecute  or  defend  suit,  or  to  em- 
ploy others  to  solicit  for  him,  and  imposing  penalty  of  disbarment 
for  so  doing  is  valid. 

Acts    which  the    legislature    may    and  may  not  declare  criminaL 
Note,  78  Am.  St.  Bep.  245,  246,  257. 

Fish-nets  used  in  unlawful  manner  may  be  declared  nuisances  and 
abated  b^  State  officers. 

Approved  in  State  v.  French,  71  Ohio  St.  200,  202,  104  Am.  St  Bep. 
770,  73  N.  E.  217,  following  rule ;  North  American  Cold  Storage  Co.  v. 
Chicago,  151  Fed.  123,  124,  and  North  American  Cold  Storage  Co.  v. 
Chicago,  211  U.  S.  316,  16  Ann.  Cas.  276,  53  L.  Ed.  200,  29  Sup.  Ct. 
101,  provisions  of  cold-storage  ordinances  of  Chicago  for  destruction 
of  unsafe  and  unwholesome  food  are  not  invalid  as  depriving  persons 
of  property  without  due  process  of  law  because  they  do  not  provide  for 
notice  and  hearing  before  destruction;  International  Mercantile  Marine 
Co.  V.  Stranahan,  155  Fed.  433,  immigration  act  imposing  fine  on  transpor- 
tation company  bringing  alien  mfiicted  with  loathsome  or  dangerous 
disease  does  not  create  crime  making  act  invalid  for  failure  to  provide 
jury  trial,  and  is  not  invalid  because  fine  may  be  imposed  ex  parte  and 
without  notice;  Ross  v.  Desha  Levee  Board,  83  Ark.  179,  180,  119  Am. 
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St  Bep.  ISl,  81  L.  R.  A.  (N.  S.)  699,  103  S.  W.  381,  act  authoiizing 
sommary  destraction  of  hogs  running  at  large  upon  public  levee  is 
valid;  Furth  v.  State,  72  Ark.  166,  78  S.  W.  761,  and  Garland  Novelty 
Co.  V.  State,  71  Ark.  142,  71  S.  W.  258,  both  upholding  statute  au- 
thorizing seizure  and  destruction  of  gambling  devices;  People  v.  Hupp, 
53  Colo.  85,  Ann.  Oas.  1914A,  1177,  41  L.  R.  A.  (N.  S.)  792,  123  Pac. 
653,  upholding  act  making  it  offense  to  pollute  waters  of  running 
stream;  Bland  v.  People,  32  Colo.  330,  76  Pac.  362,  upholding  act  of 
1899,  prohibiting  use  of  unregistered  docked  horses;  Kite  v.  People,  32 
Colo.  9,  74  Pac.  888,  under  statute  providing  for  taking  of  gambling 
devices  before  judge  who  shall  inquire  of  witnesses  as  to  nature  of 
gambling  devices,  and  if  he  ascertains  they  are  kept  for  gambling  he 
shall  destroy  same,  jury  trial  not  necessary;  Campbell  v.  District  of 
Columbia,  19  App.  D.  C.  137,  arbitrary  refusal  of  municipality  to  allow 
purchaser  of  dead  animal  to  remove  carcass  is  unjustifiable;  Moses  v. 
United  States,  16  App.  D.  C.  434,  436,  60  L.  R.  A.  532,  upholding  act  of 
Congress  declaring  emission  of  dense  or  thick  black  or  gray  smoke  and 
cinders  from  smokestack  or  chimney  used  in  connection  with  stationary 
engine  within  District  of  Columbia  to  be  nuisance ;  Douglass  v.  Smith, 
66  Fla.  466,  63  South.  846,  provision  for  forfeiture  of  seines,  nets  and 
boats  used  in  illegal  fishing  is  valid;  J.  B.  Mullen  &  Co.  v.  Mosley,  13 
Idaho,  465,  121  Am.  St.  Rep.  277,  13  Ann.  Oas.  450,  12  L.  R.  A.  (N.  S.) 
394,  90  Pac.  988,  anti-gambling  law  is  valid,  and  replevin  will  not  lie 
to  recover  slot  machines  used  in  violation  of  law;  Durand  v.  Dyson, 
271  m.  388,  390,  111  N.  E.  145,  146,  laws  of  1915,  authorizing  inspec- 
tion of  livestock  and  summary  destruction  of  diseased  animals  and 
premises  wherein  they  are  housed,  and  for  compensation  at  appraised 
value,  is  valid;  City  of  New  Orleans  v.  Charouleau,  121  La.  893,  126 
Am.  St.  Rep.  332,  15  Ann.  Gas.  46,  18  L.  R.  A.  (N.  S.)  368,  46  South. 
912,  ordinance  requiring  dairy  cows  in  large  city  to  be  inspected  and  if 
found  infected  with  tuberculosis  to  be  destroyed  without  compensa- 
tion to  owner,  is  valid;  Windson  v.  State,  103  Md.  619,  64  Atl.  292, 
upholding  regulating  oyster  fishing  and  size  of  oysters  allowed  to  be 
taken ;  Nelson  v.  City  of  Minneapolis,  112  Minn.  23,  29  L.  R.  A.  (N.  S.) 
260,  127  N.  W.  448,  ordinance  authorizing  summary  seizure  and  de- 
struction of  milk  not  conforming  to  standard  fixed  by  law  is  valid; 
Ex  parte  McDonald,  49  Mont.  464,  Ann.  Oas.  1916A,  1166,  L.  R.  A. 
1915B,  988,  143  Pac.  950,  militia  called  out  to  put  down  insurrection 
may  arrest  rioters  and  hold  them  until  insurrection  is  over  before  turn- 
ing them  over  to  civil  authorities;  McConnell  v.  McKillip,  71  Neb.  716, 
719,  720,  115  Am.  St.  Rep.  614,  8  Ann.  Gas.  898,  65  L.  R.  A.  610,  99 
N.  W.  507,  508,  509,  statute  authorizing  game  wardens  to  seize,  without 
hearing,  guns  used  in  illegal  hunting,  is  void;  Lincoln  v.  Janesch,  63 
Neb.  710,  89  N.  W.  281,  declaring  valid,  statute  imposing  upon  lot- 
owners  duty  of  repairing  sidewalks  adjacent  to  premises;  Berry  v.  De 
Maris,  76  N.  J.  L.  307,  310,  70  Atl.  339,  340,  statute  regulating  sales 
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within  three  miles  of  place  of  religions  worship,  and  anthorizing  sum- 
mary seizure  and  sale  of  articles  kept  for  sale  in  violation  of  its  provi- 
sions, is  void;  People  v.  Buffalo  Fish  Co.,  164  N.  Y.  105,  79  Am.  St. 
Bep.  629,  58  N.  E.  38,  upholding  law  prohibiting  x)ossession  of  certain 
fish  during  close  season  only  so  far  as  applicable  to  fish  taken  from 
waters    within    State;    Daniels  v.    Homer,   139  N.    C.    224,  226,  227,  S 
L.  R.  A.  (N.  S.)  997,  51  S.  E.  994,  995,  upholding  act  authorizing  seizure 
and  sale  of  unlawful  fish-nets  and  application  of  proceeds  to  school 
fund;  Kuchler  v.  Weaver,  23  Okl.  437,  18  Ann.  Cas.  462.  100  Pac.  922, 
statute    prohibiting    i&aintenanee   of    slaughter-house   within   one-half 
mile  of  city  limits  is  valid ;  Motlow  v.  State,  125  Tenn.  568,  145  S.  W. 
182,  State  has  power  to  prohibit  manufacture  and  sale  of  intoxicating 
liquors ;  State  v.  Woodward,  68  W.  Va.  68,  SO  L.  R.  A.  (N.  S.)  1004,  69 
S.  E.  387,  statute  prohibiting  keeping  places  for  sale  of  intoxicating 
liquors   open   on   Sunday,   and   imposing  penalty   of  fine   and   revoca- 
tion of  license,  is  valid;  Fellows  v.  City  of  Charleston,  62  W.  Va,  671, 
125  Am.  St.  Rep.  990,  13  Ann.  Ou.  1185,  13  L.  R.  A.  (N.  S.)  737,  59 
S.  E.  625,  city  ordinance  requiring  permit  to  build  house  is  valid ;  Woods 
V.  Cottrell,  55  W.  Va.  483,  104  Am.  St.  Rep.  1004,  65  L.  R.  A.  616,  47 
S.  E.  278,  upholding  act  authorizing  seizure  of  gambling-tables;  State 
ex  rel.    Wausau    St.    Ry.  Co.  v.    Bancroft,  148  Wis.  145,  88  L.  R.  A. 
(N.  S.)  526,  134  N.  W.  338,  provision  of  act  repealing  franchises  for 
construction  of  dams  in  navigable  water  subject  to  repeal,  is,  as  to 
grantees  having  constructed  dams,  when  construed  with  reference  to 
provision  recognizing  such  dams  as  aid  to  navigation,  but    declaring 
same  public  nuisance  and  authorizing  third  person  to  condemn  prop- 
erty, invalid;  Lowe  v.  Conroy,  120  Wis.  155,  102  Am.  St  Rep.  988,  66 
L.  R.  A.  907,  97  N.  W.  944,  holding  municipal  board  of  health  nor  its 
members  or  officers  may  abate  nuisance,  source  of  filth  or    cause  of 
sickness  without    hearing,  though    destruction   of    property   necessary 
therefor;  State  v.  Kreutzberg,  114  Wis.  549,  91  Am.  St.  Rep.  949,  90 
N.  W.  1105,  declaring  unconstitutional  statute  prohibiting  the  discharge 
of  employee  because  he  is  a  member  of  a  labor  organization;  Burroughs 
V.  Eastman,  101  Mich.  426,  45  Am.  St.  Rep.  425,  24  L.  R.  A.  862,  59 
N.  W.  820,  holding  city    charter    authorizing    police  officers  to  sum- 
marily arrest  offenders  within  their  presence,  valid;  Osbom  v.  Charle- 
voix Circuit  Judge,  114  Mich.  665,  72  N.  W.  986,  holding  State  fishing 
laws  and  seizure  of  nets  valid;  dissenting  opinion  in  Ex  parte  Boyce^ 
27  Nev.  361,  65  L.  R.  A.  47.  75  Pac.  14,  majority  upholding  act  of  1903, 
restricting  hours  of  labor  in  mines,  smelters  and    ore-mills;  dissenting 
opinion  in  Ex  parte  Hollman,  79  S.  C.  39,  14  Ann.  Gas.  1105,  60  S.  E. 
30,  majority  holding  statute  declaring  farm  laborer,  failing  to  perform 
services  under  contract,  g^uilty  of  misdemeanor  invalid  as  violation  of 
thirteenth  amendment;  Moyer  v.  Peabody,  148  Fed.  876,  ai^endo. 

Distinguished  in  Ashon  v.  Board  of  Commrs.  for  Protection  of  Birds^ 
Game  &  Fish,  185  Fed.  222,  act  of  Louisiana  authorizing  game  warden 
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to  seize  and  destroy  nnlicensed  seines  without  notice  to  owner,  was 
invalid ;  State  v.  Del  Rio  Turnpike  Co.,  131  Tenn.  606,  175  S.  W.  1145, 
statute  authorizing  indictment  for  closing  toll-gate  and  taking  tolls 
after  county  superintendents  had  opened  gate  for  failure  to  keep  roads 
and  bridges  in  repair  was  invalid  as  taking  of  property  without  due 
process;  dissenting  opinion  in  Daniels  v.  Homer,  139  N.  C.  246,  247, 
248,  3  L.  B.  A.  (N.  S.)  997,  51  S.  E.  1002,  1003,  majority  upholding 
act  authorizing  seizure  and  sale  of  unlawful  fish-nets  and  application 
of  proceeds  to  school  fund. 

Game  laws.    Note,  42  Am.  St.  Rep.  138. 

Fish  and  game  laws — ^Power  to  enact.    Note,  68  Am.  St.  Bep.  694. 

Validity  of  statutes  authorizing  summary  destruction  of  fishing 

appliances.    Note,  1  Ann.  Oas.  950. 
Governmental  control  over  right  of  fishery.    Note,  39  L.  R.  A.  586, 

590. 

Confiscation  of  nets  found  in  illegal  use.    Note,  3  L.  B.  A.  (N.  S.) 
998. 

It  is  largely  In  leglslatiye  discretion  to  declare  wliat  shall  constitute 
nuisance. 

Approved  in  Squire  v.  Tellier,  185  Mass.  21,  102  Am.  St.  Bep.  322, 
69  N.  E.  313,  upholding  act  of  1903,  making  void  as  to  creditor's  sales 
of  stock  of  merchandise  in  bulk  otherwise  than  in  course  of  trade  unless 
inventory  made  and  creditors  notified  of  terms;  St.  Louis  v.  Gait,  179 
Mo.  18,  68  L.  B.  A.  778,  77  S.  W.  879,  upholding  anti-weed  ordinance; 
State  V.  Dow,  70  N.  H.  287,  47  Atl.  734,  holding  statute  prohibiting 
persons  from  engaging  in  business  of  fishing  for  trout  within  State 
waters  constitutional;  Chicago  etc.  R.  R.  Co.  v.  Keith,  67  Ohio  St.  294, 
295,  60  L.  B.  A.  525,  65  N.  E.  1020,  upholding  section  3342,  Rev.  Stats. 
Ohio,  requiring  railroads  to  construct  ditches  to  conduct  away  accumu- 
lated water,  when  such  water  is  detrimental  to  public  health ;  Ex  parte 
Keeler,  45  S.  C.  544,  56  Am.  St.  Rep.  790,  81  L.  B.  A.  680,  23  S.  E.  867, 
holding  statute  declaring  liquor  salesrooms  nuisances,  and  providing  for 
their  abatement,  valid. 

Article  hannleBs,  per'se,  but  unlawfully  used,  may  be  declared  unlaw- 
ful by  legislature. 

Approved  in  Patsone  v.  Pennsylvania,  232  U.  S.  143,  58  L.  Ed.  548, 
34  Sup.  Ct.  281,  act  of  Pennsylvania  making  it  unlawful  for  resident 
alien  to  kill  wild  game  or  to  have  in  his  possession  shotgun  or  rifie  is 
valid;  Commonwealth  v.  Hodges,  137  Ky.  247,  125  S.  W.  693,  act  au- 
thorizing person  to  pool  farm  products  and  making  it  offense  for  person 
pooling  products  to  sell  without  consent  of  agent  of  pooling  parties  is 
valid;  Daniels  v.  Homer,  139  N.  C.  226,  8  L.  B.  A.  (N.  S.)  997,  51  S.  E. 
995,  upholding  act  authorizing  seizure  and  sale  of  unlawful  fishnets 
and  application  of  proceeds  to  school  fund. 
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Miscellaneous.    Cited  in  Ornstine  v.  Gary,  204  U.  S.  669,  61  L.  Ed. 
672,  27  Sup.  Ct.  788,  dismissing  for  want  of  jurisdiction. 

162  U.  8.  146-156,  88  L.  Ed.  891,  14  8ap.  Ot.  530,  80TJTHEBN  PAC.  00. 
▼.  SEIiEY.     . 

Bailroad'8  use  of  unblocked  frogs  U  not  negligence  where  it  is  qnestioD 
whether  blocked  are  safer. 

Approved  in  Donegan  v.  Baltimore  etc.  Ry.  Co.,  165  Fed.  872,  91 
C.  C.  A.  555,  use  by  railroad  of  unblocked  frogs  in  switchyard  is  not 
negligence;  H.  D.  Williams  Cooperage  Co.  v.  Headrick,  159  Fed.  682, 
86  C.  C.  A.  548,  denying  recovery  to  servant  injured  while  tending 
barrel-saw  by  slipping  into  hole  filled  with  sawdust,  where  he  could  have 
reached  saw  in  safe  way  by  traveling  eight  feet  farther;  Gilbert  v.  Bur- 
lington etc.  Ry.  Co.,  128  Fed,  531,  63  C.  C.  A.  27,  denying  recovery  where 
plaintiff  negligent  in  making  coupling,  and  conceding  without  deciding, 
that  company  negligent  in  permitting  guard-rail  to  become  unblocked; 
Kilpatrick  v.  Choctaw,  0.  &  G.  R.  R.  Co.,  121  Fed.  13,  57  C.  C.  A.  255, 
denying  recovery  where  sole  gi'ound  relied  upon  was  failure  of  company 
to  block  frog;  King  v.  Morgan,  109  Fed.  450,  48  C.  C.  A.  507,  holding 
employee  assumed  risk  in  using  tamping-bar  while  engaged  in  blasting 
in  jnine;  Narramore  v.  Cleveland  etc.  Ry.  Co.,  96  Fed.  300,  48  L.  B.  A. 
68,  37  C.  C.  A.  499,  refusing  recovery  to  switchman  injured  through 
unblocked  switches;  St.  Louis  etc.  R.  Co.  v.  Fithian,  106  Ark.  501,  155 
S.  W.  91,  holding  railroad  was  not  negligent  in  constructing  track,  bnt 
accident  was  caused  by  running  train  at  dangerous  rate  of  speed,  con- 
sidering condition  of  track;  Wilcox  v.  Herbert,  90  Ark.  149,  118  S.  W. 
404,  removing  guard-rod  from  mangle  and  attaching  feed-apron  was 
not  negligence  allowing  recovery  by  servant;  District  of  Columbia  v. 
Pierce,  44  App.  D.  C.  142,  refusing  recovery  in  action  against  munici- 
pality for  injuries  sustained  from  falling  into  defective  manhole ;  Wash- 
ington Asphalt  Block  etc.  Co.  v.  Mackey,  15  App.  D.  C.  426,  refusing 
recovery  for  death  of  employee  resulting  from  unsafe  appliance  used 
in  unloading  scow;  Kilpatrick  v.  Choctaw  etc.  R.  Co.,  3  Ind.  Ter.  640, 
64  S.  W.  562,  affirming  directed  verdict  for  railroad  in  action  for  injury 
resulting  from  use  of  unblocked  frog;  Commonwealth  v.  Louisville  etc. 
R.  Co.,  143  Ky.  502,  136  S.  W.  870,  dismissing  indictment  for  failure 
to  block  frogs,  as  required  by  statute,  where  evidence  showed  frog  was 
blocked  but  guard-rail  was  not;  McManus  v.  Oregon  Short  Line  Ry. 
Co.,  118  Mo.  App.  158,  94  S.  W.  745,  in  action  against  railroad  for 
death  of  brakeman  because  of  failure  of  defendant  to  block  switches, 
it  is  for  jury  to  say  whether  failure  to  block  switches  was  negligence; 
O'Neill  V.  Chicago  etc.  R.  Co.,  66  Neb.  648,  60  L.  R.  A.  448,  92  N.  W. 
733,  employer  not  liable  for  error  in  judgment  in  furnishing  appliances 
for  use  of  servant  unless  error  is  itself  result  of  negligence  or  willful 
ignorance  or  inattention ;  Phoenix  Printing  Co.  v.  Durham,  32  Okl.  582, 
38  L.  R.  A,  (N.  S.)  1191,  122  Pac.  711,  defendant  was  not  n^ligent 
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in  failing  to  provide  certain  kind  of  appliances  for  stopping  rolls  of 
printing-press. 

Distinguished  in  Hunt  v.  Kane,  100  Fed.  260,  40  C.  C.  A.  372,  holding 
railroad  liable  where  blocked  frogs  used,  but  were  allowed  to  become 
worn  out  from  want  of  proper  repair;  Western  Coal  etc.  Co.  v.  Ber- 
berich,  94  Fed.  334,  36  Cf  C.  A.  364,  awarding  damages  for  injury  by 
explosion  to  miner  compelled  to  work  with  open  lamp ;  Korab  v.  Chicago 
etc.  Ry.  Co.,  165  Iowa,  7,  Aam.  Gas.  1916E,  637,  146  N.  W.  767,  question 
whether  failure  to  use  blocked  frogs  was  negligence  was  for  jury ;  Iman 
V.  Missouri  Pac.  Ry.  Co.,  80  Kan.  719,  104  Pac.  567,  holding  question 
whether  failure  to  block  frogs  and  guard-rails  was  negligence  was  for 
jury;  St.  Louis  etc.  R.  Co.  v.  Long,  41  Okl.  201,  202,  Ann.  Oas.  19150, 
432,  137  Pac.  1166,  refusal  to  instruct  that  failure  to  block  frogs  was 
not  negligence  was  not  error. 

Care  required  of  master  in  providing  appliances.    Note,  1  Ann. 
Oas.  341. 

Duty  of  railroad  company  to  block  frogs,  switches  and  guard-rails. 
Notes,  9  Ann.  Oas.  499 ;  14  Ann.  Oas.  696. 

Employer's  liability  to  servants  for  want  of  blocking  at  switches. 
Note,  48  L.  R.  A.  69,  72. 

Master  la  not  liable  for  Injury  to  aerrant  continuing  In  service  witb 
knowledge  of  defective  appliance. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Moore,  166  Fed.  669,  23  L.  R.  A. 
(N.  S.)  962,  92  C.  C.  A.  357,  holding  employer  liable  for  injury  to  em- 
ployee caused  by  falling  of  boom  of  derrick  fastened  insecurely;  Will- 
iams V.  Choctaw  etc.  R.  Co.,  149  Fed.  106,  79  C.  C.  A.  146,  foreman  of 
switching  crew  working  with  engine  which  he  had  used  for  months  is 
n^ligent  where  he  was  injured  while  riding  on  defective  footboard; 
Riley  v.  Louisville  etc.  R.  Co.,  133  Fed.  907,  66  C.  C.  A.  598,  where  rail- 
road maintained  couple  dozen  spring-rail  frogs  with  necessary  exca- 
vation, in  yards  where  switchman  worked  for  six  months  prior  to  catch- 
ing foot  therein,  he  assumed  risk;  St.  Louis  Cordage  Co.  v.  Miller, 
126  Fed.  500,  505,  512,  63  L.  R.  A.  551,  61  C.  C.  A,  477,  holding  woman 
barred  from  recovering  for  injuries  received  by  uncovered  cogwheel, 
where  wheels  uncovered  for  six  weeks  prior  to  accident;  "Riverside  & 
A.  Ry.  Co.  V.  Riverside,  118  Fed.  743,  sustaining  demurrer  on  jurisdic- 
tional grounds  where  value  of  complainant's  rights  under  contract  did 
not  affirmatively  appear;  Johnson  v.  Southern  Pac.  Co.,  117  Fed.  464, 
54  C.  C.  A.  508,  and  Hodges  v.  Kimball,  104  Fed.  752^  44  C.  C.  A.  193, 
both  holding  brakeman  assumed  risk  of  coupling  cars  of  different  con- 
struction; Slavens  v.  Northern  Pacific  R.  R.  Co.,  97  Fed.  263,  38  C.  C.  A. 
151,  denying  recovery  where  sectionman  killed  by  landslide  due  to  im- 
proper drainage,  danger  being  apparent ;  Butler  v.  Frazee,  25  App.  D.  C. 
401,  refusing  recovery  for  injury  resulting  from  improper  adjustment  of 
finger-guard  on  mangle ;  American  Dredging  Co.  v.  Walls,  84  Fed.  429,  28 
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C.  C.  A.  441,  applying  rule  where  employee  used  inclined  plane  without 
cleats ;  Detroit  Cmde  Oil  Co.  v.  Grable,  94  Ffed.  77,  36  C.  C.  A.  94, 
applying  rale  where  employee  was  injured  through  defective  machinery; 
McDonald  v.  Norfolk  etc.  R.  R.  Co.,  95  Va.  105,  27  S.  E.  821,  applying 
rule  to  brakeman  using  mismatched  couplings;  dissenting  opinion  in 
St.  Louis  Cordage  Co.  v.  Miller,  126  Fedi  519,  63  L.  R.  A.  551,  61 
C.  C.  A.  477,  majority  holding  woman  barred  from  recovering  for  in- 
jury to  hand,  cogs  uncovered  for  six  weeks  before  accident. 

Distinguished  in  Neeley  v.  Southwestern  etc.  Oil  Co.,  13  Okl.  381,  64 
L.  R.  A.  145,  75  Pac.  545,  holding  master  liable  for  injuries  to  factory 
employee  by  breaking  of  ladder. 

Contributory  negligence  in  entering  or  remaining  in  employment. 
Note,  49  L.  R.  Au  50. 

Railroad  is  not  liable  for  death  of  conductor  putting  his  foot  ia  ftog 
after  waniiig. 

Approved  in  New  York  etc.  R.  Co.  v.  Vizvari,  210  Fed.  125,  L.  R.  A 
19150,  9,  126  C.  C.  A.  632,  holding  railroad  liable  for  injury  to  em- 
ployee resulting  from  use  of  steel  chisel  for  cutting  rails. 

Disobedience  of  rules  or  regulations  of  master  as  affecting  right 
of  servaift  to  recover  for  personal  injuries.    Note,  8  Ann.  Gas.  3. 

Court  should  direct  verdict  for  defendant  as  against  nei^ent  servant 
who  assumed  risks. 

Approved  in  Kilpatrick  v.  ChocUw  etc.  R.  R.  Co.,  195  U.  S.  624, '49 
L.  Ed.  849,  25  Sup.  Ct.  789,  following  rule ;  Central  Vermont  Ry.  Co.  v. 
Bethune,  206  Fed.  873,  124  C.  C.  A.  528,  doctrine  of  assumption  of  risk 
abrc^ated  by  Federal  Employers'  Liability  Act  in  cases  of  violation 
of  statute  by  carrier  was  not  abrogated  in  action  for  injury  resalting 
from  construction  of  tracks  too  close  together;  Pierson  v.  Chicago  etc. 
Ry.  Co.,  170  Fed.  274,  95  C.  C.  A.  467,  railroad  not  liable  for  injury 
to  employee  working  in  roundhouse  where  evidence  tended  to  show 
injury  was  due  to  n^ligence  of  employee  of  independent  contractor; 
Wabash  R.  Co.  v.  Kithcart,  149  Fed.  110,  9  Ann.  Oas.  497,  79  C.  C.  A. 
150,  where  there  was  proof  that  on  some  of  railroads  frogs  left  un- 
blocked and  others  blocked,  and  practical  railroad  men  differed  as  to 
safer  practice,  defendant's  failure  to  block  frog  not  n^ligence;  Ken- 
ney  v.  Meddaugh,  118  Fed.  212,  56  C.  C.  A.  115,  holding  fireman  as- 
sumed risk  of  proximity  of  track  to  mail-crane;  Denver  etc.  R.  Co.  v. 
Gannon,  40  Colo.  201,  11  L.  R.  A.  (N.  S.)  216,  90  Pac.  855,  holding  stet- 
ute  requiring  railroad  to  block  frogs  and  guard-rails  did  not  affect 
doctrine  of  assumption  of  risk,  and  reversing  judgment  for  plaintiff 
for  error  in  instructions  as  to  assumption  of  risk;  Chandler  v.  St. 
Louis  etc.  R.  Co.,  127  Mo.  App.  38,  106  S.  W.  554,  denying  recovery 
to  section-hand  injured  by  being  thrown  from  overloaded  handcar, 
where  such  overloading  was  customary;  Kansas  etc.  Coal  Co.  v.  Reid, 
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85  Ped.  917,  29  C.  C.  A.  415,  refasing  recovery  to  miner  stepping  in 
front  of  moving  car;  Texas  etc.  Ry.  Co.  v.  Minnick,  61  Fed.  638,  10 
C.  C.  A.  1,  applying  rale  in  action  to  recover  for  death  of  railroad 
employee;  Mississippi  River  Logging  Co.  v.  Schneider,  74  Fed.  201, 
20  C.  C.  A.  390,  and  Reed  v.  Stockmeyer,  74  Fed.  189,  20  C.  C.  A.  381, 
both  refusing  recovery  for  injury  to  employee  assuming  risks;  Detroit 
Crude  Oil  Co.  v.  Grable,  94  Fed.  80,  36  C.  C.  A.  94,  refusing  recovery 
to  employee  injured  through  patent  defects  in  machinery;  Myers  v. 
Chicago  etc.  Ry.  Co.,  95  Fed.  407,  37  C.  C.  A.  137,  refusing  recovery 
for  death  of  brakeman  knocked  from  car  by  bridge;  Allen  v.  Logan, 
10  Utah,  288,  37  Pac.  498,  refusing  recovery  for  injury  to  workman 
by  fall  of  gravel  bank;  Fritz  v.  Electric  Lighting  Co.,  18  Utah,  504, 
56  Pac.  93,  applying  rule  where  servant  assumed  increased  hazard  in 
machinery;  McDonald  y.  Norfolk  etc.  R.  R.  Co.,  95  Va.  106,  27  S.  E. 
821,  refusing  recovery  to  brakeman  continuously  using  mismatched 
couplings;  dissenting  opinion  in  Pulaski  Min.  Co.  v.  Hagan,  196  Fed. 
733,  116  C.  C.  A.  352,  majority  holding  master  liable  for  injury  to  ser- 
vant loading  tank-car  with  sulphuric  acid,  where  method  adopted  by 
master  and  used  by  employee  was  not  safe. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v,  Tynan,  119  Fed.  292,  56 
C.  C.  A.  192,  sustaining  refusal  to  direct  verdict  for  defendant  whqre 
couplings  in  poor  repair,  old,  not  generally  in  use  and  unusually  danger- 
ous to  connect ;  Oregon  Short  Line  etc.  Ry.  Co.  v.  Tracy,  66  Fed.  933, 14 
C.  C.  A.  199,  leaving  question  to  jury  where  railroad  employee  was 
injured  by  collision  on  obscured  track;  Hennesey  v.  Chicago  etc.  Ry. 
Co.,  99  Wis.  122,  74  N.  W.  558,  leaving  question  to  jury  where  brakeman 
was  injured  through  ditch  in  track. 

Servant's  assumption  of  risks  from  master's  negligence.    Note,  28 
L.  R.  A.  (N.  S.)  1233. 

Liability  of  master  for  injury  to  emergency  assistant.    Note,  40 
L.  B.  A.  (N.  8.)  1182. 

Miscellaneous.  Cited  in  Schroeder  v.  Chicago  etc.  Ry.  Co.,  I2ti  Iowa, 
367,  103  N.  W.  986,  describing  block  of  frog. 

152  TJ.  8.  157-160,  38  L.  Ed.  396,  14  Sup.  Ot.  494,  EL  PASO  WATEB  CO. 
V.  EL  PASO. 

Appeal  will  be  dismissed  where  it  does  not  afllrmatlvely  appear  that 
jurifldictlonal  amount  is  involved. 

Approved  in  Caffrey  v.  Oklahoma,  177  U.  S.  349,  44  L.  Ed.  801,  20 
Sup.  Ct.  666,  dismissing  appeal  by  county  clerk  who  refused  to  obey 
mandate  to  act  upon  increased  assessment  of  board  of  equalization, 
clerk  not  pecuniarily  interested;  Colvin  v.  Jacksonville,  158  U.  S.  460, 
89  L.  Ed.  1054,  15  Sup.  Ct.  867,  dismissing  case  where  jurisdictional 
amount  does  not  appear;  Orleans-Kenner  Electric  Ry.  Co.  v.  Dunbar, 
218  Fed.  346,  134  C.  C.  A.  152,  dismissing  for  want  of  jurisdiction 
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bill  to  enjoin  electric  company  from  crossing  certain  streets,  where  it 
is  not  shown  that  injury  to  complainant's  property  would  not  exceed 
three  thousand  dollars;  City  of  Helena  v.  Helena  Waterworks  Co.,  173 
Fed.  21,  97  C.  C.  A.  320,  enjoining  construction  of  city  water  system 
and  issuance  of  bonds  where  complainant's  taxes  would  be  in  excess  of 
ten  thousand  dollars. 

152  TJ.  8.  160-172,  38  L.  Ed.  398,  14  8np.  Ot.  506,  MONTANA  00.  ▼.  8T. 
LOXnS  MIN.  ETC.  00. 

State  court's  decision  as  to  conflict  of  State  statute  and  Constitntlon 
binds  Federal  court. 

Approved  in  Mills  v.  Providence  Belting  Co.,  146  Fed.  447,  uphold- 
ing R.  I.  Practice  Act  1905,  p.  107,  §  372,  requiring  defendant  to  allow 
inspection  of  premises  in  actions  for  personal  injury. 

Constitutional  validity  of  law  is  tested  by  what  may  be  done  under  it. 
Approved  in  Sargent  v.  Rutland  R.  Co.,  86  Vt.  337,  85  Atl.  658,  stat- 
ute requiring  railroad  to  allow  four  free  days  before  making  demur- 
rage charges  on  freight,  not  limited  to  intrastate  commerce,  conflicts 
with  rule  of  Interstate  Commerce  Commission  allowing  only  two  free 
days. 

Bight  of  appeal,  of  Jury,  or  requirement  of  bond,  are  not  essential  to 
due  process. 

Approved  in  James  v.  Appel,  192  U.  S.  137,  48  L.  Ed.  880,  24  Sup. 
Ct.  224,  upholding  enactment  providing  that  motions  for  new  trial  are 
deemed  overruled  unless  acted  on  before  end  of  term;  Ex  parte  Janos- 
zewski,  196  Fed.  130,  Juvenile  Act  of  Ohio  is  not  invalid  because  it 
fails  to  provide  for  jury  trial;  Cunningham  v.  Northwestern  Improve- 
ment Co.,  44  Mont.  217,  119  Pac.  564,  1  N.  C.  C.  A.  741,  State  Consti- 
tution did  not  confer  right  of  jury  trial  in  special  proceeding  to  obtain 
benefits  of  industrial  insurance  for  coal  miners  and  their  defendants, 
and  statute  not  providing  jury  trial,  is  valid ;  Anderson  v.  State,  8  Okl. 
Cr.  104,  Ann.  Cas.  1914C,  314,  126  Pac.  846,  holding  court  did  not  err 
in  compelling  accused  to  be  tried  first,  after  granting  severance,  thereby 
depriving  him  of  evidence  of  his  codefendant;  Tyson  v.  Scott,  116  Va. 
252,  81  S.  E.  60,  reversing  order  granting  mandamus  to  compel  allow- 
ance of  appeal  from  ex  parte  order  admitting  will  and  codicil  to  pro- 
bate, where  appeal  was  not  taken  within  time  limited  by  statute;  Dow- 
dell,  Petitioner,  169  Mass.  389,  61  Am.  St.  Eep.  292,  47  N.  E.  1034, 
holding  statute  providing  for  commitment  of  insane  persons  valid ;  State 
V.  Prather,  19  Wash.  340,  67  Am.  St.  Rep.  731,  53  Pac.  345,  holding 
statute  allowing  restitution  under  bond  in  action  of  unlawful  detainer, 
valid. 

States  may  do  by  statute  what  is  done  by  practice  of  equity  courts. 
Approved  in  Smuggler-Union  Min.  Co.  v.  Kent,  47  Colo.  323, 112  Pac. 
224,  where  lessee  of  vein  of  mine  sued  lessor  for  wrongful  eviction, 
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court  could  only  make  order  of  inspection  for  portion  of  mine  covered 
by  lease;  Bacon  ▼.  Federal  Min.  etc.  Co.,  19  Idaho,  141,  112  Pac  1057, 
that  plaintiff  is  judgment  creditor  and  has  levied  execution  upon  in- 
terest in  mining  claim  does  not  entitle  him  to  order  of  inspection 
prior  to  execution  sale;  Culbertson  v.  lola  Portland  Cement  Co.,  87 
Kan.  532,  Ann.  Gas.  1914A,  610,  125  Pac.  82,  in  action  by  lessor  to  re- 
cover royalties  for  gas  taken  from  his  land  through  wells  sunk  on 
adjoining  land,  as  well  as  those  sunk  on  leased  land,  court  could  order 
inspection  of  premises  to  determine  capacity  of  wells  and  rights  of 
parties;  State  v.  District  Court,  28  Mont.  546,  73  Pac.  237,  sustaining 
court's  x)ower  to  effectually  carry  out  order  of  inspection  by  compelling 
adversary  to  furnish  appliances  necessary  to  gain  access  to  mine; 
National  Mines  Co.  v.  Sixth  Judicial  Dist.  Court,  34  Nev.  72,  116  Pac. 
998,  holding  act  of  1862  does  not  permit  survey  of  boundaries  and 
underground  workings  of  adjacent  mines  unless  there  is  pending  suit 
involving  such  mines. 

Distinguished  in  dissenting  opinion  in  Bacon  v.  Federal  Min.  etc.  Co., 
19  Idaho,  113,  146,  112  Pac.  1058,  1059,  majority  holding  judgment 
creditor  having  levied  execution  upon  interest  in  mining  claim  has  no 
.such  right  as  to  entitle  him  to  order  of  inspection  prior  to  execution 
sale;  dissenting  opinion  in  State  v.  District  Court,  28  Mont.  547,  73 
Pac.  237,  majority  sustaining  court's  power  to  effectually  carry  out 
order  of  inspection  by  compelling  adversary  to  furnish  appliances 
necessary  to  gain  access  to  mine. 

Law  aUowing  inspection  of  mining  claim  on  petition  to  court  and 
notice  is  constitutional. 

Approved  in  Montana  Ore  etc.  Co.  v.  Butte  etc.  Min.  Co.,  126  Fed. 
169,  61  C.  C.  A.  426,  holding  petitioners  not  deprived  of  property  by 
court's  order  permitting  inspection,  and  survey  of  locus  in  quo  pending 
suit  to  enjoin  trespasses;  State  v.  District  Court,  28  Mont.  545,  73  Pac. 
236,  sustaining  validity  of  order  granting  an  examination,  inspection 
and  survey  of  relator's  mine. 

Distinguished  in  United  States  v.  Lynah,  118  U.  S.  473,  47  L.  Ed.  649, 
23  Sup.  Ct.  358,  holding  government  liable  for  compensation  to  owner 
of  lands  totally  flooded  by  construction  of  dam;  State  A.  C.  M.  Co.  v. 
District  Court,  26  Mont.  403,  407,  68  Pac.  573,  69  Pac.  103,  annulling, 
upon  certiorari,  lower  court's  order  allowing  inspection  and  survejdng 
of  underground  workings  of  mine  where  substantial  prima  facie  in- 
terest not  shown;  State  v.  District  Court,  25  Mont.  512,  65  Pac.  1023, 
issuing  peremptory  order  directing  lower  court  to  annul  order  allowing 
defendants  forty  days  to  inspect  mine,  where  ores  prima  facie  belonged 
to  relators  by  common-law  rights. 

Power  of  court  of  equity  to  order  inspection  of  property  involved 
in  case  of  trial.    Note,  Ann.  Oas.  1914A,  618. 
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QaMtions  conBidered  by  Federal  Supreme  Cooit  in  reviewing  judg- 
ments of  State  Courts.    Note,  63  L.  B.  A.  576. 

152  U.  8.  172-177,  38  L.  Ed.  401,  14  Sup.  Ot.  617,  MILLEB  T.  OOUBTHAT. 
Legal  title  prevails  in  Federal  courts. 
Approved  in  Mead  v.  Chesbrough  Bl^.  Co.,  151  Fed.  1002,  81  C.  C.  A. 
184,  purchase  by  trustee  of  trust  property  for  his  own  ben^t  is  not 
void,  and  it  cannot  be  attacked  in  action  of  ejectment ;  Pokegama  Sugar- 
Pine  Lumber  Co.  v.  Klamath  River  Lumber  ft  Imp.  Co.,  96  Fed.  56, 
maintaining  equity  suit  to  recover  land  where  ejectment  would  not  give 
adequate  remedy  on  account  of  equitable  defenses  involved. 

162  U.  S.  178-191,  38  L.  Ed.  403,  14  Bup.  Ot.  519,  UNITED  STATES  V. 


Contract  for  vessel  may  be  demise,  or,  simply  for  service. 
Approved  in  Jebsen  v.  A  Cargo  of  Hemp,  228  Fed.  146,  under  time 
charter  g^iving  owner  lien  on  cargoes  for  freight,  and  authorizing 
charterer  to  sublet,  where  charterer  failed  to  pay,  lien  for  freight  and 
charter  money  was  enforceable  as  against  subcharterer  who  had  paid 
charterer,  but  as  against  cargo  owners,  lien  was  enforceable  only  to* 
extent  of  unpaid  freight ;  Hahlo  v.  Benedict,  216  Fed.  305,  132  C.  C.  A. 
447,  holding  stranding  of  yacht  on  known  shore  was  fault  of  master, 
who  under  charter  was  servant  of  charterer,  not  of  owner;  Gibson  v. 
Manetto  Co.,  194  Fed.  333,  114  C.  C.  A.  291,  time  charter  of  small 
schooner  was  demise  rendering  charterer  liable  for  her  loss  through 
negligence;  Clyde  Commercial  S.  S.  Co  v.  West  India  S.  S.  Co.,  169 
Fed.  277,  94  C.  C.  A.  551,  time  charter  of  steamer  navigated  by  owner 
and  placed  at  disposal  of  charterer  to  extent  of  cargo  space  is  not 
demise,  but  detention  in  foreign  port  under  quarantine  regulation  was 
not  for  *' deficiency  of  men"  within  clause  of  charter-party  allowing 
charterer  to  deduct  from  hire  for  such  delay;  Stevenson  v.  The  Steam- 
ship Boveric,  3  Alaska,  466,  and  The  Boveric,  167  Fed.  522,  93  C.  C.  A. 
156,  both  holding  vessel  is  liable  for  negligence  of  winchman  furnished 
by  ship  resulting  in  injury  to  servant  of  stevedore  employed  by 
charterer,  although  foreman  of  stevedores  gives  signals  for  movement 
of  winch;  The  Stanley  Dollar,  160  Fed.  914,  88  C.  C.  A.  93,  holding 
that  arrangement  between  dock  company  and  steamship  company  to 
transport  Japanese  laborers  from  Honolulu  to  Seattle  was  joint  enter- 
prise, not  charter,  and  Japanese  agent  making  contracts  represented 
owner  of  vessel,  and  contracts  were  maritime,  thereby  giving  right  of 
action  for  breach  in  admiralty  against  ship ;  The  Santona,  152  Fed.  518, 
under  government  form  of  charter-party  vessel  remains  owner's  as  to 
navigation,  but  as  to  cargo,  crew  are  servants  of  charterers,  and  loss 
arising  from  error  of  member  of  crew  in  tallying  cargo  cannot  be  de- 
ducted from  hire;  Hills  v.  Leeds,  149  Fed.  881,  contract  whereby  yacht 
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hired  for  specified  portion  of  certain  year,  owner  to  famish  crew  and 
hirer  to  pay  mnning  expenses  except  crew's  wages,  and  hirer  to  control 
captain,  was  letting  of  yacht  and  not  contract  of  service;  The  Del 
Norte,  119  Fed.  119,  123,  65  C.  C.  A.  220  (affirming  111  Fed.  544),  hold- 
ing charter  being  a  demise  of  vessel,  owner  discharged  from  liability 
to  charterer  for  wrongful  acts  of  master  and  steward;  Grimberg  v. 
Columbia  Packers'  Assn.,  47  Or.  264,  83  Pac.  197,  construing  charter- 
party  as  contract  of  affreightment  and  not  as  demise  of  vessel;  The 
Terrier,  73  Fed.  267,  and  The  Nicaragua,  71  Fed.  726,  both  holding 
contract  not  a  demise  where  owners  did  not  part  with  possession,  com- 
mand and  navigation  of  vessel;  Bramble  v.  Culmer,  78  Fed.  502,  24 
C.  C.  A.  182,  holding  charterers  not  liable  for  loss  of  vessel  where 
owners  had  control  and  appointment  of  officers  and  crew;  McGough  v. 
Ropner,  87  Fed.  535,  holding  ship  owner  liable  for  injury  through  crew's 
negligence  where  he  retained  control  of  crew. 

Distinguished  in  New  Orleans-Belize  etc.  S.  S.  Co.  v.  United  States,  239 
U.  S.  206,  60  L.  Ed.  230,  36  Sup.  Ct.  78,  United  States  is  not  liable  for 
damages  to  vessel  under  charter  where  control  and  navigation  remained 
with  general  owner;  McCormick  v.  Shippy,  119  Fed.  229,  holding  al- 
though vessel  demised,  charterer  relieved  from  liability  for  negligence 
of  master  by  stipulation  in  charter. 

Demise  of  vessel  by  charter-party.    Note,  6  Ann.  Gas.  624. 

Authority  of  master  to  sell  ship.    Note,  24  E.  B.  0.  819. 

152  U.  S.  191-199,  38  L.  Ed.  408,  14  Bap.  Ct.  480,  SNELL  T.  CHICAGO. 
Grant. Of  ftanchlsa  carries  no  power  of  alienation  unless  so  expressed. 

Approved  in  Kavanaugh  v.  City  of  St.  Louis,  220  Mo.  509,  119  S.  W. 
555,  holding  under  statute,  street  railway  could  alienate  franchise  by 
deed  of  trust,  and  pleadings  did  not  show  invalidity  of  transfers  for 
want  of  municipal  assent  as  provision  of  Constitution  required;  Mc- 
Carter  v.  Vineland  Light  etc.  Co.,  73  N.  J.  Eq.  713,  70  Atl.  180,  purchaser 
of  franchise  of  gas  company  at  receiver's  sale  has,  no  power  to  convey 
such  franchises  to  another  person;  Pennison  v.  Chicago  etc.  R.  R.  Co., 
93  Wis.  '347,  67  N.  W.  702,  applying  rule  to  railroad  franchise. 

Distinguished  in  dissenting  opinion  in  McCarter  v.  Vineland  Light 
etc.  Co.,  73  N.  J.  Eq.  717,  70  Atl.  182,  majority  holding  purchaser  of 
franchise  of  gas  company  at  receiver's  sale  has  no  power  to  convey 
such  franchise  to  another  person. 

Time  and  manner  of  raising  and  deciding  questions  in  State  Court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
52,  54,  56. 

What  record  must*  show  as  to  presentation  and  decision  of  Federal 
questions  in  State  court  to  confer  jurisdiction  on  Federal  Su- 
preme Court.    Note,  63  L.  R.  A.  475. 
XVI— 56 
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Liability  of  corporation  porehasing  property  of  another  corpora- 
tion for  torte  of  latter.    Note,  Ann.  Oaa.  1915A,  550. 

152  U.  8.  200-211,  38  L.  Ed.  411,   U   Bnp.   Ot.   523,   OINOINNATI  GAS 
ILLUMINATINa  00.  T.  WESTERN  BZEMEKS-LUNQBEK  00. 

Defendant,  knowing  of  assignment  and  accepting  goods  ftom  assignee, 
mnst  pay  therefor. 

Approved  in  Oak  Grove  Const.  Co.  v.  Jefferson  County,  219  Fed.  863, 
135  C.  C.  A.  528,  county  sued  for  work  and  materials  under  contract 
which  forbade  subletting  without  written  consent  of  county  could  not 
object  to  assignment  where  it  had  accepted  performance  of  contract 
by  assignee  for  three  years ;  Kelly  Asphalt  Block  Co.  v.  Barber  Asphalt 
Pav.  Co.,  211  N.  Y.  73,  L.  B.  A.  19150,  256,  105  N.  E.  90,  holding  undis- 
closed principal  could  maintain  action  for  breach  of  implied  warranty 
where  there  was  no  misrepresentation  as  to  plaintiff's  interest  in 
transaction. 

One  violating  agreement  not  to  sell  in  certain  territory  is  liable  only 
for  his  own  profits. 
Approved  in  Anvil  Min.  Co.  v.  Humble,  153  U.  S.  549,  38  L.  Ed.  817, 

14  Sup.  Ct.  879,  allowing  as  damages  profits  receivable  by  full  per- 
formance, which  was  within  intent  of  both  parties  and  could  be  ascer- 
tained without  difficulty ;  The  Caledonia,  157  U.  S.  139,  39  L.  Ed.  649, 

15  Sup.  Ct.  543,  carrier  is  liable  for  injury  to  cattle  through  delay. 
Limited  in  Corbin  v.  Taussig,  137  Fed.  152,  where  one  has  exclusive 

agency  for  sales  of  another's  goods  in  certain  4;erritory,  recovery  in 
equity  against  third  party  invading  territory  is  limited  to  benefit  de- 
rived by  offender  by  sales  so  made. 

Measure  of  damages  recoverable  by  agent  where  principal  invades 
exclusive  selling  territory.    Note,  Ann.  Gas.  19120,  1252. 

Lost  profits  of  sale  or  purchase  as  damages.    Note,  52  L.  R.  A.  240. 

Lost  profits  of  contract  as  damages.    Note,  53  L.  B.  A.  34,  36. 

Only  actual  damages  are  recorerable  for  breach  of  contract. 

Approved  in  Fidelity  ft  Deposit  Co.  v.  L.  Bucki  &  Son  Lumber  Co., 
189  U.  S.  142,  47  L.  Ed.  751,  23  Sup.  Ct.  585,  holding  sureties  not  liable 
upon  attachment  bond  for  plaintiff's  failure  to  deliver  further  materials 
or  for  reflection  on  business  credit ;  Bemis  Car  Box  Co.  v.  J.  G.  Brill  Co., 
200  Fed.  765,  119  C.  C.  A.  229,  owner  of  Bemis"  patent  for  car  axle-box 
may  recover  as  damages  from  infringer  profits  he  would  probably  have 
made  on  sales  of  infringing  device;  McCormick  v.  United  States  Min. 
Co.,  185  Fed.  751, 108  C.  C.  A.  86,  mining  company,  wrongfully  enjoined 
from  operating  mine,  cannot  recover  on  injunction  bond  profits  lost, 
where  it  appears  that  particular  mine  would  have  been  worked  to  uncer- 
tain extent ;  McSherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  160  Fed.  953,  89 
C.  C.  A.  26,  refusing  to  allow-  as  damages  for  infringement  of  patent 
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for  grain  drill  profits  that  company  would  haye  made  had  it  sold  drills 
that  infringer  sold ;  Allen  v.  Field,  130  Fed.  659,  65  C.  C.  A.  19,  under 
contract  whereby  defendant  was  to  make  certain  quantity  of  whisky  for 
term  not  less  than  three  thousand  barrels  per  year,  deliverable  at  plain- 
tiff's warehouse,  storage  to  be  paid  at  certain  price  per  month,  on  breach 
of  contract  plaintiff  could  recover  for  loss  of  storage  where  shown  that 
whisky  customarily  stored  for  years;  Richard  v.  Holman,  123  Fed.  736, 
den3ang  substantial  damages  for  breach  of  contract,  where  market  rate 
at  time  for  delivery  of  vessel  considerably  less  than  charter  rate; 
Central  Coal  etc.  Co.  v.  Hartman,  111  Fed.  98,  49  C.  C.  A.  244,  refusing 
to  sustain  verdict  for  loss  of  profits,  holding,  however,  where  evidence 
sufficient,  loss  of  profits  from  interruption  of  established  business  re- 
coverable; Atchison  etc.  Ry.  Co.  v.  Thomas,  70  Kan.  422,  78  Pac.  865, 
denying  loss  of  future  profits  for  breach  of  contract  by  railroad  to 
protect  watch  seller  upon  its  books  and  collect  from  earnings  of  em- 
ployees for  watches  sold;  John  Hetherington  &  Sons  v.  William  Firth 
Co.,  210  Mass.  24,  95  N.  E.  965,  construing  contract  as  not  contemplating 
loss  of  profits  as  measure  of  damages  for  breach,  where  it  did  not 
obligate  plaintiff  to  manufacture  or  defendant  to  take  any  definite  num- 
ber of  machines;  Emerson  v.  Pacific  Coast  etc.  Co.,  96  Minn.  5,  104 
N.  W.  574,  allowing  loss  of  profits  for  breach  of  contract  whereby 
plaintiff  appointed  exclusive  agent  to  sell  eighty-five  per  cent  of  de- 
fendant's fish  pack  on  commission;  Crocker- Wheeler  Co.  v.  Bullock,  134 
Fed.  254,  arguendo. 

Future  damages  cannot  be  racorered  nnder  iirayer  for  damages  to  date. 
Distinguished  in  Morrow  v.  Missouri  Pac.  Ry.  Co.,  140  Mo.  App. 
213,  123  S.  W.  1039,  loss  of  expected  profits  of  mill  due  to  interruption 
of  business  is  recoverable  where  amount  is  made  certain  by  reasonable 
proof,  but  loss  may  not  be  shown  by  mere  estimate  without  production 
of  books. 

BTpreailon  of  opinion  hy  Jndge  as  to  scope  of  testimony  Is  not  ground 
for  error. 

'  Approved  in  United  States  v.  Foster,  183  Fed.  627,  denying  motion 
for  new  trial  in  case  where  opinion  on  facts  in  favor  of  government 
was  given  to  jury  after  they  had  announced  inability  to  agree. 

152  tJ.   8.  211-222,  38  L.  Ed.   415,   14  Sup.   Ot.  513,   OAHA  T.  UKITED 
STATES. 

Statntes  are  ordinarily  constmed  to  operate  prospectlyely. 
Approved  in  Ex  parte  Adler,  171  Mich.  265,  136  N.  W.  1121,  under 
provision  of  local  option  law  that  rights  of  action  accruing  before 
repeal  of  law  shall  continue  to  exist,  word  '' action"  includes  civil  and 
criminal  actions  and  sentence  imposed  after  repeal  on  person  convicted 
before  repeal  is  valid. 
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Kansas  District  Court  has  Jiirisdictlon  of  all  crimes  in  Oklahoma  before 
it  l>ecame  territory. 

Approved  in  Mattox  v.  United  States,  156  U.  S.  239,  39  L.  Ed.  410, 
15  Sup.  Ct.  338,  applying  rule  in  case  of  homicide. 

Distinguished  in  In  re  Johnson,  167  U.  8.  124,  42  L.  Ed.  104,  17  Sap. 
Ct.  737,  party  in  custody  of  marshal  may  he  validly  indicted  and  tried, 
though  originally  illegally  arrested;  Post  v.  United  States,  161  U.  S. 
586,  40  L.  Ed.  817,  16  Sup.  Ct.  613,  on  division  ^JGnnesota  district, 
one  part  has  no  jurisdiction  over  crime  previously  committed  in  the 
other,  where  no  indictment  found  till  after  division. 

United  States  statute  on  perjury  extends  to  territorial  limits  of  tJnited 
States. 

Approved  in  Hoover  v.  Sailing,  102  Fed.  720,  holding  person  not 
punishable  for  perjury  where  afKdavit  made  upon  information  and 
beUef. 

Local  land  offlcers  constitute  competent  tribunal  to  hear  contest  re- 
specting homestead  entries. 

Approved  in  United  States  v.  Lavenson,  206  Fed.  758,  government 
was  entitled  to  cancellation  of  patents  to  mining  claims,  issued  pending 
protest  of  forester  that  land  was  valuable  for  water-power  and  not  for 
mining,  where,  through  mistake  of  law  or  fact,  protest  of  forester  was 
not  considered;  Sawyer  v.  Gray,  205  Fed.  162,  owner  of  land  within 
forest  reservation  filing  application  for  lieu  lands  has  sufficient  equitable 
interest  to  charge  subsequent  patentee  as  trustee,  where  Land  Depart- 
ment failed  to  act  on  application;  United  States  v.  Union  Bridge  Co., 
143  Fed.  388,  upholding  30  Stat.  1153,  requiring  alteration  of  bridges 
over  navigable  streams  on  determination  of  Secretary  of  War  that  they 
unreasonably  obstruct  navigation. 

Distinguished  in  United  States  v.  Sandefuhr,  145  Fed.  52,  violation  of 
rule  of  Revenue  Commissioner  relating  to  marks  and  brands  on  pack- 
ages of  distilled  spirits  is  not  penal  offense  where  Congress  has  not 

made  violation  thereof  penal. 

• 

Violation  of  oath  administered  by  land  officer  in  contest  respecting 
homestead  entry  is  perjury. 

Approved  in  United  States  v.  SmuU,  236  U.  S.  410,  59  L.  Ed.  643. 
35  Sup.  Ct.  349,  applicant  for  homestead  entry  making  false  affidavit 
under  valid  regulation  of  Land  Department  is  chargeable  with  per- 
jury; In  re  KoUock,  165  U.  S.  533,  41  L.  Ed.  816,  17  Sup.  Ct.  446, 
and  Wilkins  v.  United  States,  96  Fed.  840,  37  C.  C.  A.  588,  both  holding 
violation  of  commissioners'  regulations  in  removing  marks  from  oleo- 
margarine boxes  is  criminal;  Peters  v.  United  ^States,  2  Okl.  141,  142, 
37  Pac.  1082,  following  rule ;  United  States  v.  Nelson,  199  Fed.  468,  471, 
472,  473,  applicant  for  entry  of  agricultural  lands  within  forest  reserve 
making  false  affidavit  may  be  prosecuted  for  perjury;  United  States  v. 


886  CAHA  V.  UNITED  STATES.       152  U.  S.  211-222 

Lamson,  165  Fed.  81,  Oleomargarine  Aet  requiring  wholesale  dealers 
to  keep  books  and  make  such  returns  as  Commissioner  of  Internal 
Revenue  requires  does  not  subject  maker  of  false  oath  to  return  to 
prosecution  for  perjury;  Modox  Co.  v.  Moxie  Nerve  Food  Co.,  162  Fed. 
652,  89  C.  C.  A.  441,  under  practice  of  Federal  courts  it  is  no  objection 
to  affidavits  filed  with  bill  for  preliminary  injunction  that  they  were 
previously  made,  where  it  appears  they  were  made  for  purpose  of 
being  used  in  suit  between  parties;  United  States  v.  Brace,  149  Fed. 
874,  upholding  indictment  for  subornation  of  perjury  charging  in- 
ducement of  A  to  make  application  for  purchase  of  timber  lands  and 
to  make  false  oath  as  to  good  faith  of  application  before  land  office 
raster;  United  States  v.  Hardison,  135  Fed.  422,  423,  false  swearing 
as  to  qualifications  to  become  sui^ty  on  distiller's  bond  before  deputy 
revenue  collector  is  perjury  within  Rev.  Stats.,  §  5392 ;  Johnson  v. 
United  States,  26  App.  D.  C.  132,  false  answer  in  application  for  ex- 
amination under  civil  service  is  perjury;  Prather  v.  United  States,  9 
App.  D.  C.  88,  holding  Oleomargarine  Act  makes  failure  to  label  oleo- 
margarine, as  required  by  regulations  of  Commissioner  of  Internal 
Revenue,  a  crime. 

Distinguished  in  United  States  v.  Maid,  116  Fed.  651,  653,  sustaining 
demurrer  to  indictment  for  perjury  where  affidavit  in  relation  to  entry 
of  public  land  false  only  in  matters  prescribed  by  departmental 
regulation. 

Distinction  between  perjury  and  false  swearing.    Note,  8  Ann.  Oaa. 
885. 

Indictments  Imperfect  merely  In  form  and  not  prejudicial  to  defendant 
will  not  be  set  adde. 

Approved  in  Morris  v.  United  States,  220  Fed.  520,  indictment  for 
entering  railroad  car  with  intent  to  commit  larceny,  and  for  stealing 
?oods  therefrom  was  not  insufficient  for  failure  to  allege  that  railway 
owning  car  was  incorporated;  Corbin  v.  United  States,  205  Fed.  280, 
125  C.  C.  A.  114,  where  postmaster  was  charged  in  one  count  with 
feloniously  converting  to  his  own  use  money  of  government,'  and  on 
second  count  of  embezzling  same,  direction  of  verdict  of  not  guilty 
on  second  count  did  not  preclude  conviction  on  first  count;  Morris  v. 
United  States,  161  Fed.  678,  88  C.  C.  A.  532,  objection  that  indictment 
in  Federal  court  fails  to  show  on  its  face  that  grand  jury  returning 
it  came  from  district  in  which  it  was  found  is  one  to  form  and  does 
not  render  indictment  insufficient;  United  States  v.  Howard,  132  Fed. 
334,  344,  upholding  indictment  for  subornation  of  perjury. 

Distinguished  in  United  States  v.  Van  Wert,  195  Fed.  979,  sustaining 
demurrer  to  indictment  of  special  officer  appointed  to  suppress  liquor 
traffic  among  Indians  charging  him  with  accepting  bribe  to  influence 
official  action  to  recommend  to  superior  officers  that  sentences  should 
be  changed,  where  such   recommendation   was   not   within   his   official 
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duties;  Renigar  v.  United  States^  172  Fed.  655,  19  Ann.  Oas.  1117,  26 
L.  B.  A.  (N.  S.)  683,  97  C.  C.  A.  172,  paper  purporting  to  be  indictment, 
indorsed  as  true  bill  by  foreman  of  Federal  grand  jury,  and  delivered 
to  clerk  when  court  is  not  in  session,  is  not  indictment. 

Federal  courts  notice  departmental  rules  expressly  auttuaiBed  by  C<m- 


Approved  in  United  States  v.  Grimaud,  220  U.  S.  520,  56  L.  Ed.  569. 
31  Sup.  Ct.  480,  holding  regulations  of  Secretary  of  Agriculture  as  to 
grazing  of  sheep  on  forest  reserve  have  force  of  law,  and  violations 
thereof  are  punishable  as  prescribed  in  section  5388,  Rev.  Stats.;  Cos- 
mos Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  190  U.  S.  309,  47  L.  Ed.  171, 
23  Sup.  Ct.  696,  taking  judicial  notice  of  rules  and  regulations  of  Land 
Department  regarding  sale  and  exchange  of  public  land;  Steele  v. 
Halligan,  229  Fed.  1014,  action  for  prisoner  in  Federal  penitentiary 
to  recover  for  injuries  resulting  from  warden's  negligence  in  puttins: 
him  to  work  beneath  bank  of  loose  earth  is  one  arising  under  laws  of 
United  States  and  removable  to  Federal  court;  In  re  Brefo,  217  Fed. 
133,  declaration  of  intention  not  upon  prescribed  form  is  nullity,  and 
cannot  be  made  basis  of  petition  for  naturalization;  In  re  Pick,  209 
Fed.  1000,  where  applicant  for  citizenship  presented  certificate  snfS- 
cient  to  comply  with  naturalization  law,  fact  that  it  did  not  comply 
with  regulation  of  Department  of  Commerce  and  Labor  was  imma- 
terial ;  United  States  v.  Atlantic  Coast  line  R.  Co.,  206  Fed.  201,  United 
States,  as  bailee,  cannot  recover  from  railroad  value  of  package  lost 
containing  valuable  article,  mailed  in  foreign  country  in  violation  of 
convention  between  that  country  and  United  States;  Sawyer  v.  Gray, 
205  Fed.  169,  in  action  to  have  subsequent  patentee  of  land  declared 
trustee  of  applicant  for  exchange  under  Lieu  Land  Act,  court  takes 
judicial  notice  of  regulation  of  Department  of  Interior ;  Bruce  v.  United 
States,  202  Fed.  101,  120  C.  C.  A.  370,  holding  Federal  court  may  take 
judicial  notice  of  regulation  of  Postmaster-general,  and  holding  invalid 
regulation  relating  to  mailing  of  poisons  not  limited  to  preparation  and 
packing  thereof ;  St.  Louis  etc.  Ry.  Co.  v.  United  Stated,  188  Fed.  195, 
110  C.  C.  A.  63,  reversing  conviction  of  railroad  for  violation  of  r^u- 
lation  of  Secretary  of  Agriculture  attempting  to  extend  acts  denounced 
by  statute  regulating  quarantine;  United  States  v.  Southern  Ry.  Co., 
187  Fed.  210,  holding  act  prohibiting  transportation  of  livestock  from 
quarantined  State  applies  to  each  railroad  participating  in  transporta- 
tion from  such  area  as  through  shipment,  and  not  merely  to  initial 
carrier;  Hastings  v.  Herold,  185  Fed.  764,  under  regulations  of  Secre- 
tary of  Treasury  adopting  different  forms  for  applications  for  abate- 
ment of  assessment  of  internal  revenue  taxes,  suit  to  recover  taxes  on 
oleomai^arine  erroneously  assessed  was  premature,  where  no  applica- 
tion pursuant  to  form  46  for  return  of  moneys  paid  as  such  taxes  bad 
been  made;  United  States  v.  Ehrgott,  182  Fed.  272,  under  statute  pro- 
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viding  for  re-exportation  of  importfed  ^oods  without  pa3rnient  of  duty, 
and  r^nlations  of  Treasiii7  Department  providing  system  of  licensed 
truckmen  to  convey  goods  from  warehouse  to  ship,  goods  are  regarded 
as  entered  and  duties  due  when  owners  or  truckmen  disregard  limita- 
tions and  introduce  goods  into  commerce  of  country;  Leonard  v.  Len- 
nox, 181  Fed.  764,  104  C.  C.  A.  296,  applicant  for  soldier's  additional 
homestead  must  comply  with  regulation  of  Land  Department  to  show 
that  land  is  nonsaline ;  Ex  parte  Lair,  177  Fed.  795,  Federal  court  will 
take  judicial  notice  that  sea-going  vessel  carrying  immigrants  from 
France  to  United  States  did  not  find  port  of  entry  in  northern  district 
of  Illinois;  United  States  v.  Louisville  etc.  R.  Co.,  176  Fed.  944,  where 
statute  declared  shipment  of  livestock  from  quarantined  territory  to 
be  crime  and  fixed  punishment,  but  authorized  Secretary  of  Agriculture 
to  permit  shipments  under  certain  conditions,  making  of  shipment 
within  prohibition  without  compljdng  with  permissive  regulations  is 
indictable  offense;  Beck  v.  Johnson,  169  Fed.  162,  in  action  for  wrong- 
ful death  resulting  from  collision  on  river,  executive  rules  and  regula- 
tions were  not  laws  of  United  States  within  Removal  Act;  United 
States  V.  Louisville  etc.  R.  Co.,  165  Fed.  938,  939,  indictment  against 
carrier  for  moving  cattle  from  quarantined  district  in  violation  of  sec- 
retary's rules  and  regulations,  failing  to  allege  facts  showing  promul- 
gation of  such  rules,  is  insufficient;  United  States  v.  Moody,  164  Fed. 
271,  violation  of  regulation  of  Secretary  of  War  for  movement  of  ves- 
sels in  St.  Mary's  Falls  Canal  is  punishable  as  criminal  offense  under 
statute;  Coopersville  Co-operative  Creamery  Co.  v.  Lemon,  163  Fed. 
150,  89  C.  C.  A.  595,  regulation  of  Secretary  of  Treasury  under  Oleo- 
margarine Act  that  butter  containing  sixteen  per  cent  or  more  of 
water,  milk  or  cream  should  be  classified  as  adulterated  butter  is  valid ; 
Nurnberger  v.  United  States,  156  Fed.  729,  84  C.  C.  A.  377,  where  regu- 
lation of  Land  Department  was  pertinent  to  issue  of  criminal  intent  of 
person  charged  with  criminal  offense  under  land  laws  as  corroborating 
his  testimony  as  to  his  understanding  of  requirement  of  law  by  show- 
ing that  such  understanding  was  in  accordance  with  that  of  department 
until  after  alleged  offense,  its  exclusion  was  error;  Van  Gesner  v. 
United  States,  153  Fed.  53,  82  C.  C.  A.  187,  regulation  of  Land  Depart- 
ment that  evidence  of  facts  required  ,by  Timber  and  Stone  Act  shall  be 
in  form  of  depositions  under  oath  is  valid,  and  false  swearing  in  pre- 
liminary statement  or-  deposition  is  perjury ;  United  States  y,  Burkett, 
150  Fed.  213,  where  timber  culture  entry  not  forfeited  by  Land  De- 
partment for  entrymen's  failure  to  make  final  proof  within  five  years 
after  expiration  of  eight  years  after  entry,  it  was  sufficient  to  sustain 
prosecution  for  conspiracy  to  obtain  title  by  false  proof;  Nagle  v.  United 
States,  146  Fed.  306,  76  C.  C.  A.  181,  where  departmental  regulations 
are  relied  upon,  they  should  be  read  and  put  into  record  in  trial  court; 
Sprinkle  v.  United  States,  141  Fed.  820,  73  C.  C.  A.  285,  on  trial  for 
violation  of  revenue  laws,  instructions,  rules  and  regulations  prescribed 
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by  revenue  commissioner  are  admissible;  United  States  ▼.  Stone,  135 
Fed.  396,  upholding  indictment  under  Rev.  Stats.,  §  5440,  showing  con- 
spiracy to'  deceive  government  by  inducing  them  to  approve  defective 
life-preseWers ;  Van  Lear  v.  Eisele,  126  Fed.  827,  sustaining  congres- 
sional power  to  authorize  Secretary  of  Interior  to  promulgate  rules  as 
to  use  of  *'Hot  Springs,"  holding,  however,  rules  promulgated  unrea- 
sonable; United  States  v.  Slater,  123  Fed.  122,  sustaining  information 
for  driving  diseased  animals  from  one  State  to  another,  without  set- 
ting out  rules  and  regulations  of  Agricultural  Department  alleged  to  be 
violated;  Dastervignes  v.  United  States,  122  Fed.  35,  58  C.  C.  A.  346 
faffirmincr  United  States  v.  Dastervignes,  118  Fed.  201),  sustainins^ 
rules  of  Secretary  of  Interior  prohibiting  pasturing  of  sheep  upon  Stan- 
islaus reservation;  Files  v.  Davis,  118  Fed.  468,  holding  Rev.  Stats., 
§  915,  giving  same  remedies  by  attachment  in  Federal  court  as  in  State 
courts,  made  State  statutes  in  that  regard  United  States  laws ;  King  v. 
McAndrews,  104  Fed.  438,  taking  notice  of  questions  under  rules  of 
Land  Department  required  to  be  answered  by  homestead  applicant  and 
witnesses;  Smith  v.  Shakopee,  103  Fed.  241,  44  C.  C.  A.  1,  taking 
judicial  recognition  of  regulations  of  lighthouse  board  as  to  number 
and  kinds  of  lights  placed  upon  drawbridges  across  navigable  streams; 
Grady  v.  United  States,  98  Fed.  239,  39  C.  C.  A.  42,  holding  postmaster 
and  sureties  liable  on  bond  for  money  order  funds  misappropriated, 
although  money  order  business  rested  upon  regulation  of  department; 
Kansas  City  Southern  Ry.  Co.  v.  State,  90  Ark.  360,  119  S.  W.  291, 
holding  court  will  take  judicial  notice  of  regulation  of  Commissioner  of 
Agriculture  locating  quarantine  line  for  cattle  under  act  of  Congress 
designating  where  cattle  brought  from  below  line  may  be  unloaded; 
United  States  v.  Antikamnia  Chemical  Co.,  37  App.  D.  C.  351,  under 
Food  and  Drug  Act  of  1906,  executive  department  may  make  regula- 
tions concerning  proceedings,  fixing  of  standards,  frauds  and  labels: 
Benson  v.  United  States,  27  App.  D.  C.  347,  indictment  for  bribery 
for  inducing  officers  of  government  to  disclose  report  of  special  agents 
appointed  by  Secretary  of  Interior  to  investigate  land  frauds  by  de- 
fendant and  another  sufficiently  alleged  duty  on  part  of  such  officials; 
Prather  v.  United  States,  9  App.  D.  C.  92,  on  trial  of  person  indicted 
for  selling  oleomargarine  in  unmarked  packages,  court  will  take  judicial 
notice  of  departmental  regulations;  State  v.  Atlantic  Coast  Line  R. 
Co.,  56  Fla.  626,  32  L.  R.  A.  (N.  S.)  639,  47  South.  972,  holding  demur- 
ra£:e  rule  of  Railroad  Commission  is  not  invalid  as  being  unreasonable 
or  discriminatory,  but  statute  does  not  provide  penalty  for  mere  re- . 
fusal  to  pay  monetary  liability  imposed  by  rule  of  commission;  Carr  v. 
First  Nat.  Bank,  35  Ind.  App.  219,  73  N.  E.  949,  taking  notice  of 
postal  rule  requiring  addressee  of  registered  mail  to  immediately,  on 
receipt,  sign  receipt  which  is  immediately  returned  to  sender,  in  deter- 
mining diligence  sufficient  to  set  aside  default;  Martin  v.  United  States, 
7  Ind.  Ter.  465,  104  S.  W.  683,  clerk  in  office  of  Indian  Commissioner 
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appointed  by  commissioner  under  authority  of  Secretary  of  Interior 
was  officer  within  statute  providing  punishment  for  officer  taking  away 
or  destroying  record  in  his  custody;  Zeveiy  v.  Weimer,  5  Ind.  Ter.  670, 
82  S.  W.  949,  holding  order  of  Secretary  of  Interior  that  merchants 
doing  business  in  Indian  country  and  refusing  to  pay  license  fee  shall 
close  up  place  of  business  is  legal  writ  of  process  and  not  in  violation 
of  fifth  amendment;  Bell  v.  Houston  etc.  R.  Co.,  132  La.  94,  43  L.  R.  A. 
(K.  S.)  740,  60  South.  1031,  railroad  owes  same  duty  to  person  at 
railroad  station  to  mail  letter  that  it  owes  to  passenger;  Johnson  v. 
Lincoln  County,  50  Mont.  256,  146  Pac.  472,.  rules  of  Interior  Depart- 
ment, promulgated  to  carry  into  effect  statutes  relating  to  disposition 
of  public  lands  had  force  of  statutes  and  will  be  judicially  noticed; 
Larson  v.  First  Nat.  Bank,  66  Neb.  598,  92-  N.  W.  730,  determining 
validity  of  lease  of  Indian  lands;  Round  Mountain  Min.  Co.  v.  Round 
Mountain  Sphinx  Min.  Co.,  36  Nev.  556,  138  Pac.  75,  rules  of  General 
Land  Office,  not  conflicting  with  statute,  have  force  of  law  as  to  patent- 
ing and  location  of  mining  claims ;  State  v.  Southern  Ry.  Co.,  141  N.  C. 
855,  54  S.  E.  297,  holding  courts  of  North  Carolina  will  take  judicial 
notice  of  rules  and  regulations  adopted  by  Department  of  Agriculture 
concerning  cattle  transportation;  Atchison  etc.  Ry.  Co.  v.  Jandera,  24 
Okl.  110,  20  Ann.  Gas.  316»  24  L.  B.  A.  (N.  S.)  535,  104  Pac.  341, 
railroad  carrying  mail  under  contract  with  government  and  by  whose 
regulation  railway  postal  clerks  are  required  to  receive  mail  at  stations 
is  required  to  keep  station  platform  in  reasonably  safe  condition,  as  to 
persons  coming  thereon  to  mail  letters;  Clyde  v.  Cummings,  35  Utah, 
465,  101  Pac.  108,  under  act  authorizing  Secretary  of  Interior  to  with- 
draw from  entry  lands  required  for  irrigation  works,  secretary  may 
establish  rules  regulating  use  of  withdrawn  lands,  and  may  lease  them 
for  grazing  while  not  needed  for  irrigation  works^  Regan  v.  School 
Dist.  No.  25,  44  Wash.  526,  87  Pac.  829,  where  notice  of  meeting  for 
determination  of  location  of  school  site  was  in  form  prescribed  by 
superintendent  of  public  instruction  and  published  with  school  laws 
for  many  years,  and  meeting  began  at  hour  specified,  proceedings  were 
not  defective  because  meeting  adjourned  half  hour  later;  Whitney  v. 
Spratt,  25  Wash.  65,  64  Pac.  920,  holding,  under  Land  Department 
rules,  ex  parte  cancellation  of  public  land  entry  invalid  where  entry- 
man's  rights  transferred  and  government  had  notice  thereof;  Chicago 
etc.  Ry.  Co.  v.  Railroad  Commission,  156  Wis.  62,  145  N.  W.  220,  under 
statute  providing  for  publication  of  decisions  of  Railroad  Commission 
and  requiring  railroads  to  give  reports  of  their  affairs  to  State  board 
of  assessment  and  commission,  such  reports  are  public  records  which 
commission  may  notice  judicially;  Southern  Pac.  R.  R.  Co.  v.  Groeck, 
68  Fed.  612,  applied  to  revocation  of  order  of  withdrawal  by  Secre- 
tary of  Interior;  Apis  v.  United  States,  88  Fed.  933,  applied  to  order 
withdrawing  lands  from  sale;  Wilkins  v.  United  States,  96  Fed.  841, 
37  C.  C.  A.  588,  applying  rule  to  r^ulations  of  Commissioner  of  In- 
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ternal  Revenne;  Twine  v.  Carey,  2  Okl.  253,  37  Pac-  1098,  enforcing 
rule  of  Secretary  of  Interior  that  contestants  before  town-site  trustees 
must  deposit  certain  costs;  United  States  v.  Gumm,  9  N.  M.  621,  58 
Pac.  401,  applied  to  rules  of  Secretary  of  Interior;  Parsons  v.  Venzke, 
4  N.  D.  462,  50  Am.  St.  Rep.  675,  61  N.  W.  1039,  applied  to  rules  of 
Land  Department;  United  States  v.  Flonmoy  Live-Stock  etc.  Co.,  71 
Fed.  578,  arguendo. 

Number  of  grand  jurors  necessary  to  concur  in  indictment.    Note, 
28  L.  B.  A.  SS. 

162  U.  8.  222-229,  38  L.  Ed.  419,  14  Sup.  Ot  610,  KINO  T.  AUT  ETC.  lOV. 
00. 

Location  cannot  be  made  on  conjecture,  but  only  on  actual  discovery 
of  rein. 

Approved  in  United  States  v.  Lavenson,  206  Fed.  758,  government 
was  entitled  to  cancellation  of  patents  to  mining  claims  issued  tbroogh 
mistake  pending  protest  of  forest  ranger  that  land  was  valuable  for 
water-power,  but  not  for  mining  purposes;  Hanson  v.  Craig,  170  Fed. 
65,  95  C.  C.  A.  338,  where  locators  of  two  overlapping  association 
claims  are  sinking  shafts  at  same  time,  first  to  discover  mineral  has 
priority  of  right ;  Lange  v.  Robinson,  148  Fed.  802,  79  C.  C.  A.  1,  where, 
before  locating,  plaintiff  washed  few  pans  of  sediment  and  found  color 
in  each,  and  pa5dng  placers  had  been  found  on  bedrock  near  by,  and 
bedrock  was  one  hundred  and  twenty-five  feet  below  surface  on  his 
locations,  there  was  sufiicient  discovery;  Shoshone  Min.  Co.  v.  Rutter, 
87  Fed.  807,  31  C.  C.  A.  223,  holding  location  here  was  bona  fide;  Over- 
gaard  v.  Westerberg,  3  Alaska,  172,  180,  holding  in  action  of  eject- 
ment to  recover  placer  mining  claim  that  plaintiff  made  no  actual  dis- 
covery of  gold  within  limits  of  claim;  Cascaden  v.  Bortolis,  3  Alaska, 
204,  206,  in  ejectment  to  recover  lots  as  part  of  placer  mining  claim, 
evidence  of  discovery  of  deposits  of  placer  gold  on  adjoining  land  is 
inadmissible  to  establish  discovery  on  claim  in  question ;  Cook  v.  John- 
son, 3  Alaska,  538,  holding  discovery  was  ^sufficient  to  establish  vaUd 
placer  mining  claim  and  plaintiff's  entry  and  sinking  shaft  was  tres- 
pass; Bay  V.  Oklahoma  Southern  Gas  etc.  Co.,  13  Okl.  436,  73  Pac. 
940,  applying  rule  to  location  of  petroleum  lands. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Rep.  160,  172,  177,  185. 

Location  of  mining  claim.     Note,  7  L.  R.  A.  (N.  8.y  844. 

Lines  crossing  strike  of  rein  and  not  parallel  with  it  are  end-Unas, 
bowever  marked. 

Approved  in  Empire  State-Idaho  Min.  etc.  Co.  v.  Bunker  Hill  &  Sul- 
livan Min.  etc.  Co.,  131  Fed.  601,  604,  66  C.  C.  A.  99,  following  rule; 
Work  Min.  &  Mill.  Co.  v.  Doctor  Jack  Pot  Min.  Co.,  194  Fed.  629,  114 
C.  C.  A.  392,  where  lode  mining  claim  is  longer  than  it  is  wide,  end- 
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lines  of  elaim  as  fixed  in  patent  are  prima  facie  true  end-lines,  as 
affecting  eztralateral  rights;  Bunker  Hill  &  Sullivan  Min.  etc.  Co.  v. 
Empire  State-Idaho  Min.  etc.  Co.,  109  Fed.  541,  48  C.  C.  A.  665,  holding 
lines  crossing  vein  being  parallel  are  end-lines  of  claim  regardless  of 
locator's  intention  at  time  of  location;  Stewart  Mining  Co.  v.  Ontario 
Mining  Co.,  23  Idaho,  740,  132  Pac.  793,  holding  fact  that  secondary 
vein  may  be  discovered  crossing  side-lines  will  not  give  locator  extra- 
lateral  rights  beyond  vertical  plane  of  end-lines  of  claim;  Last  Chance 
Min.  Co.  V.  Tyler  Min.  Co.,  157  U.  S.  687,  39  L.  Ed.  861,  15  Sup.  Ct. 
734,  applied  where  course  of  mineral  vein  is  across  a  claim ;  Del  Monte 
Min.  Co.  V.  Last  Chance  Min.  Co.,  171  U.  S.  86,  87,  43  L.  Ed.  81,  18 
Sup.  Ct.  907,  apex  of  vein  crossing  one  end-line  and  one  side-line  of 
claim  may  be  followed  on  its  dip  beyond  the  vertical  side-line;  Del 
Monte  Min.  etc.  Co.  v.  New  York  etc.  Min.  Co.,  66  Fed.  214,  vein 
through  one  end  and  one  side  line  does  not  prevent  following  dip  within 
original  end-lines;  Eyler  Min.  Co.  v.  Sweeney,  79  Fed.  280,  24  C.  C.  A. 
578,  allowing  priority  to  prior  location;  Bonner  v.  Meikle,  82  Fed. 
705,  arguendo. 

Distinguished  in  Ai^naut  Con.  Min.  etc.  Co.  v.  Turner,  23  Colo. 
406,  58  Am.  8t  Rep.  247,  24  Pac.  687,  this  does  invalidate  the  patent. 

Ifocator  must  suffer  result  of  drawing  lines  without  knowledge  of  rein's 
course. 

Approved  in  Cosmopolitan  Min.  Co.  v.  Foote,  101  Fed.  522,  denying 
cxtralateral  rights,  claim  located  across  instead  of  along  the  vein  pass- 
ing through  location  point;  Catron  v.  Old,  23  Colo.  441,  58  Am.  St.  Rep. 
263,  48  Pac.  690,  where  claim,  as  located,  contained  very  little  of  the 
apex. 

Wben  so-called  side-line  Is  end-Une,  locator  has  no  right  beyond  such 
line. 

Approved  in  Empire  Milling  etc.  Co.  v.  Tombstone  Mill  etc.  Co., 
100  Fed.  914,  allowing  owner  of  lodfe  located  across  instead  of  along  vein, 
to  follow  dip  of  vein,  having  apex  within  surface  boundaries,  beyond 
vertical  plane  passing  through  lines;  Parrot  Silver  &  Copper  Co.  v. 
Heinze,  25  Mont.  144,  147,  64  Pac.  328,  denying  locator  right  to  follow 
vein  either  in  dip  or  strike  beyond  vertical  planes  drawn  through  side 
end-lines,  vein  crossing  opposite  side-lines  of  claim;  Walrath  v.  Cham- 
pion Min.  Co.,  171  U.  S.  304,  43  L.  Ed.  175,  18  Sup.  Ct.  914,  applied 
under  act  of  1866;  New  Dunderberg  Min.  Co.  v.  Old,  79  Fed.  606,  25 
C.  C.  A.  116,  limiting  owner  to  lode  within  such  line  after  obtaining 
patent  in  1873;  Montana  Ore-Purchasing  Co.  v.  Boston  etc.  Min.  Co., 
85  Fed.  868,  29  C.  C.  A.  462,  controversy  hereon  depending  on  ques- 
tion of  fact  does  not  involve  a  Federal  question ;  Catron  v.  Old,  23  Colo. 
437,  439,  440,  58  Am.  St.  Rep.  259,  261,  262,  48  Pac.  689,  disallowing 
extralateral  right  where  vein  enters  and  departs  on  same  side. 
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Distinguished  in  Consolidated  etc.  Min.  Co.  v.  Champion  Min.  Co., 
63  Fed.  546,  547,  548,  where  vein  is  parallel  with  side-lines  for  greater 
part  of  way,  hut  crosses  side-line  hefore  reaching  other  end ;  Fitzgerald 
V.  Clark,  17  Mont.  Ill,  112,  113,  121,  124,  125,  126,  128,  130,  132,  52 
Am.  St.  Rep.  668.  669,  670,  677,  679,  680,  681,  682,  684,  686,  80  L.  R.  A. 
804,  805,  808,  809,  810,  811,  42  Pac.  274,  275,  278,  279,  280,  281,  282, 
where  apex  crosses  east-end  line  and  passes  out  on  south-side  line,  it 
may  he  followed  and  worked  on  the  strike  between  vertical  plane  of 
east-end  line  and  vertical  plane  parallel  thereto,  drawn  where  apex 
intersects  south-side  line. 

Mines>-Right  to  follow  dip  of  lode.    Note,  52  AsL  St.  Rep.  693. 

Patents   for   mineral   lands,   what   included   therein — Extralateral 
rights.    Note,  58  Am.  St.  Rep.  265,  868,  270. 

Right  to  follow  vein  or  lode  on  dip  beyond  surface  lines  of  loca- 
tion.   Note,  53  L.  R.  A.  495,  497,  505. 

162  TT.  8.  230-244,  38  L.  Ed.  422,  14  Sup.  Ot.  579,  LOUISVILLB  ETC.  R.  B. 
OO.  T.  OIiARKE. 

In  Indiana,  suit  lies  for  benefit  of  heirs,  where  ttecedent  might  have 
sued  for  Injury. 

Approved  in  St.  Louis  etc.  Ry.  Co.  v.  Craft,  237  U.  S.  656,  59  L.  Ed. 
1163,  35  Sup.  Ct.  704,  9  N.  C.  C.  A.  758,  under  Federal  Employers' 
Liability  Act  as  amended  in  1910,  right  of  action  for  personal  injury 
and  wrongful  death  of  employee  survives,  and  administrator  may  re- 
cover for  benefit  of  employee's  father;  Michigan  Central  R.  R.  Co.  v. 
Vreeland,  227  U.  S.  70,  Ann.  Gas.  19140,  176,  57  L.  Ed.  421,  33  Sup. 
Ct.  192,  under  Federal  Employers'  Liability  Act,  right  of  action  for 
wrongful  death  of  employee  was  not  limited  to  cases  where  death  was 
instantaneous,  and  wife  could  recover;  Seaboard  Air  Line  Ry.  Co.  v. 
Allen,  192  Fed.  485,  112  C.  C.  A.  642,  under  Alabama  Code  authorizing 
personal  representative  to  sue  within  two  years '  for  negligent  death 
if  decedent  could  have  sued  for  injury,  and  requiring  actions  for  per- 
sonal injuries  to  be  brought  within  one  year,  executor  cannot  maintain 
suit  for  death  resulting  from  injury  four  years  after  accident;  Duke 
V.  St.  Louis  etc.  R.  Co.,  172  Fed.  692,  holding  verdict  of  seventeen  thou- 
sand five  hundred  and  foi-ty-five  dollars  excessive  and  should  be  reduced 
to  six  thousand  dollars  in  action  of  wrongful  death  to  brakeman,  where 
evidence  showed  he  had  dead  lung  and  life  expectancy  was  about  seven 
years ;  Southern  Bell  Tel.  Co.  v.  Cassin,  111  Ga.  584,  616,  36  S.  E.  884, 
898,  holding  widow  and  children  barred  from  suing  for  husband's  and 
father's  death  where  decedent  settled  with  wrongdoer  in  lifetime; 
Wilson  V.  Jackson  Hill  Coal  etc.  Co.,  48  Ind.  App.  157,  95  N.  E.  591, 
right  of  action  for  death  of  employee  as  result  of  violation  of  Coal 
Mining  Act  did  not  accrue  until  death  occurred,  and  was  not  barred 
by  fact  that  decedent  lived  for  more  than  two  years  aftei*  receiving: 


893        LOUISVILLE  ETC.  R.  R.  CO.  v.  CLARKE.    162  U.  S.  230-244 

injuries;  Nesbit  v.  City  of  Topeka,  87  Kan.  396,  40  L.  R.  A.  (N.  8.) 
749,  124  Pae.  167,  holding  widow  could  maintain  action  £or  wrongful 
death,  although  deceased  failed  to  give  notice  within  four  months  of 
injury,  as  required  by  statute,  as  condition  precedent  to  maintenance 
of  his  action;  Louisville  etc.  R.  Co.  v.  Simrall's  Admr.,  127  Ky.  65, 
104  S.  W.  1014,  holding  right  of  action  for  wrongful  death  does  not 
accrue  until  death  of  person  injured,  regardless  of  date  of  injury; 
Lincoln  v.  Detroit  etc.  Ry.  Co.,  179  Mich.  204,  61  L.  R.  A.  (N.  S.)  710» 
146  N.  W.  410,  holding  parents  of  boy  sixteen  years  of  age,  killed  by 
wrongful  act  of  another,  could  maintain  action,  through  administrator, 
for  loss  of  services;  Causey  v.  Seaboard  Air  Line  R.  Co.,  166  N.  C. 
18,  Ann.  Caa.  1916G,  707,  L.  R.  A.  1916E,  1185,  81  S.  E.  921,  limitations 
having  run  against  action  for  injuries  to  decedent  is  no  bar  to  admin- 
istrator's right  to  recover  for  wrongful  death;  dissenting  opinion  in 
Sparf  V.  United  States,  156  U.  S.  116,  89  L.  Ed.  866,  15  Sup.  Ct.  299, 
arguendo. 

In  Indiana,  action  must  be  brought  witbln  two  years  from  death,  not 
injury. 

Approved  in  Southern  Bell  Tel.  Co.  v.  Cassin,  111  Ga.  592,  36  S.  E. 
888,  barring  suit  by  widow  and  children  for  injury  to  husband,  five 
years  after  injury  occurred,  where  decedent  settled  with  wrongdoer  in 
lifetime;  Western  etc.  R.  R.  Co.  v.  Bass,  104  Ga.  393,  30  S.  E.  875, 
applying  rule  in  Georgia ;  Hoover  v.  Chesapeake  etc.  Ry.  Co.,  46  W.  Va. 
272,  33  S.  E.  225,  applying  rule  in  West  Virginia. 

Actions  for  the  deatll  of  a  human  being.    Note,  70  Am.  St.  Rep. 
686,  687. 

Commencement  of  running  of  statute  of  limitations  against  action 
for  death  by  wrongful  act.    Note,  17  Ann.  Gas.  620. 

Age  of  deceased,  e^ectancy  of  life,  ability  to  labor  and  earnings  may 
he  considered  in  estimating  damages. 

Approved  in  Hastings  Lumber  Co.  v.  Garland,  115  Fed.  19,  52  C.  C.  A. 
609,  holding,  under  New  Hampshire  statutes  and  facts  of  case,  error 
to  submit  to  jury  issue  of  physical  suffering  as  an  element  of  damage; 
Southern  Pac.  Co.  v.  Hall,  100  Fed.  765,  41  C.  C.  A.  50,  admitting  in 
action  for  personal  injuries  evidence  showing  plaintiff's  previous  busi- 
ness or  occupation;  Central  Ry.  Co.  v.  Perkerson,  112  Ga.  926,  38 
S.  E.  367,  admitting  evidence  in  action  for  homicide  of  railroad  em- 
ployee of  usual  earnings  within  reasonable  period  prior  to  death;  Mil- 
lette  V.  Detroit  United  Railway,  186  Mich.  638,  153  N.  W.  11,  in  action 
for  injuries  to  person  temporarily  driving  coal-wagon,  but  having  fol- 
lowed occupation  of  brakeman  for  fifteen  years  and  having  on  file 
application  to  re-enter  such  service,  measure  of  damages  is  what  he 
could  earn  as  brakeman;  Johnston  v.  St.  Louis  etc.  R.  Co.,  150  Mo. 
App.  322,  130  S.  W.  418,  in  action  by  widow  for  wrongful  death  of 
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husband,  instniction  that  in  assessing  damages  jnry  could  consider  age, 
probable  expectancy  of  life  and  accustomed  earnings  was  not  error; 
Gray  v.  Phillips,  54  Tex.  Civ.  162,  117  S.  W.  878,  in  action  for  damages 
for  unlawful  killing,  witnesses  acquainted  with  decedent  and  knowing 
what  returns  he  received  from  running  farm  might  testify  as  to  aver- 
age amount  received  by  decedent  for  his  work;  Illinois  Cent.  B.  R.  Co. 
v.  Davidson,  76  Fed.  522,  22  C.  C.  A.  306,  in  action  for  damages  for 
detention  from  work,  evidence  of  past  earnings  is  admissible. 

Developments  for  which  person  inflicting  personal  injury  is  liable. 
Note,  48  L.  B.  A.  (N.  8.)  108. 

152  U.  S.  244-250,  38  L.  Bd.  426,  14  Sup.  Ot.  576^  DTJNIiAF  T.  8CHOFIZLD. 

Patentee,  suing  for  infringement,  must  prore  tbat  article  was  marked 
t^atented,"  or  defendant  had  notice. 

Approved  in  Ashley  v.  Weeks-Numan  Co.,  220  Fed.  904,  136  C.  C.  A. 
465,  owner  of  patent  for  inkstand  not  having  marked  patented  article 
or  given  notice  to  infringer  can  only  recover  damages  for  infringement 
after  filing  of  suit;  A.  D.  Howe  Mach.  Co.  v.  Dayton,  210  Fed.  804, 
127  C.  C.  A.  351,  affirmance  of  interlocutory  decree  granting  injunction 
did  not  determine  question  of  damages,  and  mandamus  to  vacate 
amended  order  of  reference  and  to  compel  compliance  with  on^inal 
decree  is  denied;  Rollman  Mfg.  Co.  v.  Universal  Hardware  Wks.,  207 
Fed.  105,  failure  to  mark  article  ''patented"  or  to  give  notice  to  defend- 
ant deprives  complainant  of  damages,  but  not  to  accounting  for  profits; 
Thompson  &  Norris  Co.  v.  Moxie  Nerve  Food  Co.,  189  Fed.  914,  hold- 
ing patent  valid  and  infringed,  but  reserving  question  of  right  to  dam- 
ages for  infringement  subsequent  to  filing  of  suit;  Underwood  Type- 
writer Co.  V.  Elliott-Fisher  Co.,  171  Fed.  117,  in  suit  for  infringement 
of  patent  proof  of  marking  or  notice  prior  to  suit  may  be  given  before 
master  after  interlocutory  decree;  American  Caramel  Co.  v.  Thomas 
Mills  &  Bro.,  162  Fed.  148,  89  C.  C.  A.  171,  in  order  to  recover  dam- 
ages for  infringement  prior  to  filing  of  bill,  complainant  must  allege 
that  article  was  marked  as  required  by  statute,  or  that  notice  of  in- 
fringement was  given  to  defendant;  Morton  Trust  Co.  v.  American  Car 
etc.  Co.,  161  Fed.  547,  requirement  that  patented  articles  be  marked 
or  notice  given  to  infringer  is  only  essential  as  prerequisite  to  recovery 
of  damages  and  is  not  necessary  in  suit  to  enjoin  future  infringements; 
Lichtenstein  v.  Phipps,  161  Fed.  580,  infringer  is  not  relieved  from 
statutory  liability  by  lack  of  actual  knowledge,  where  patented  article 
is  marked;  Westinghouse  Electric  etc.  Co.  v.  Condit  Elec.  Mfg.  Co., 
159  Fed.  156,  in  suit  for  infringement  of  patent  where  bill  does  not 
show  that  patented  article  was  marked  "patented,''  explicit  notice  of 
infringement  must  be  alleged;  Lorain  Steel  Co.  v.  New  York  Switch 
'etc.  Co.,  153  Fed.  207,  where  bill  for  infringement  does  not  allege  that 
article  was  marked  "patented,"  but  alleges  notice  to  infringer,  date  of 
notice  must  be  proved  to  give  master  basis  for  accounting;  Pettibone, 
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Mulliken  &  Co.  v.  Pennsylvania  Steel  Co.,  134  Fed.  889,  where  allegra- 
tion  in  bill  for  infringement  that  machine  properly  marked  not  denied 
and  no  objection  made  at  trial  to  failure  to  prove  it,  objection  cannot 
be  first  made  on  entry  of  decree;  Sprague  v.  Bramhall-Deane  Co.,  133 
Fed.  738,  complaint  for  infringement  must  show  on  face  that  patented 
article  properly  marked;  Bradner  Adjustable  Hanger  Co.  v.  Water- 
bury  Button  Co.,  106  Fed.  736,  holding  complainant  not  barred  from 
recovering  damages,  although  similar  articles,  differing,  however,  in 
operation,  were  sold  by  him  without  being  marked  "patented";  Traver 
V.  Brown,  62*  Fed.  935,  disallowing  damage  on  marking  article  "pat- 
ented," with  date  of  previous  patent  therefor;  New  Departure  Bell  Co. 
V.  Bevin  Bros.  Mfg.  Co.,  64  Fed.  866,  allowing  amendment  of  bill  where 
answer  does  not  aver  want  of  notice  and  such  is  proved;  Blount  Mfg. 
Co.  V.  Bardslcy,  66  Fed. .  765,  where  fact  of  marking  appears  by  evi- 
dence, it  is  considered,  though  not  alleged;  National  Co.  v.  Belcher,  68 
Fed.  667,  disallowing  damages  or  profits  where  complainant  failed  to 
allege  as  above;  Lovell  Mfg.  Co.  v.  Hogg,  70  Fed,  787,  on  failure  to 
allege  marking  of  patent,  and  answer  makes  no  denial,  defense  may 
raise  the  point;  Pairpoint  Mfg.  Co.  v.  Eldridge  Co.,  71  Fed.  309,  where 
design  is  not  marked  till  after  imitation,  patentee  must  prove  notice 
and  continuation  of  infringement  thereafter;  Matthews  etc.  Mfg.  Co. 
V.  National  Brass  etc.  Works,  71  Fed.  518,  all  articles  sold  must  be 
shown  to  be  marked,  not  that  they  were  marked  as  a  rule;  Tuttle  v. 
Claflin,  76  Fed.  236,  22  C.  C.  A.  138,  question  cannot  be  raised  for  first 
time  on  appeal;  Hogg  v.  Gimbel,  94  Fed.  518,  may  be  marked  on  articles 
themselves  or  inclosing  packages;  Coupe  v.  Royer,  155  U.  S.  584,  39 
Ii.  Ed.  270,  16  Sup.  Ct.  207,  and  Edison  Electric  Light  Co.  v.  Electric 
Engineering  etc.  Co.,  60  Fed.  408,  arg^iendo. 

Distinguished  in  Gimbel  v.  Hogg,  97  Fed.  794,  38  C.  C.  A.  419,  hold- 
ing seller  buying  infringing  article  in  good  faith  from  manufacturer 
and  reselling  same  not  subject  to  penalty,  although  article  marked  as 
required  by  statute;  Metallic  Extraction  Co.  v.  Brown,  104  Fed.  354,  43 
C.  C.  A.  568,  appeal  from  decree  awarding  injunction  against  infringe- 
ment of  patent  and  authorizing  accounting  as  to  damages,  and  which 
has  not  become  final,  does  not  raise  any  question  as  to  the  damages 
recoverable;  Campbell  v.  Mayor  etc.  of  New  York,  81  Fed.  184,  rule 
does  not  apply  where  patented  device  has  never  been  made  or  sold  by 
patentee  or  one  claiming  under  him ;  United  States  Mitis  Co  v.  Carnegie 
Steel  Co.,  89  Fed.  207,  does  not  apply  to  patent  for  process;  Ewart 
Mfg.  Co.  V.  Baldwin  Cycle  etc.  Co.,  91  Fed.  263,  rule  does  not  apply 
when  patent  has  lain  dormant. 

Effect  of  omitting  notice  of  copyright  from  licensed  publication. 
Note,  66  L.  R.  A.  449. 

Use  of  different  mechanical   method   for  producing  result  as   in- 
fringement.   Note,  20  £.  R.  C.  690,  691. 
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152  V.  8.  260-252,  38  L.  Bd.  428,  14  Sup.  Ot.  678,  OA^tNE  ▼.  BUBS. 

Wbero  dlqmte  li  m  to  amount  to  bo  paid  to  rodoom  ftom  tax  sale, 
difforence  In  amonnta  dalmod  goTontt. 

Approved  in  Pumell  v.  Page,  128  Fed.  498,  denying  jurisdiction  to 
restrain  enforcement  of  personal  property  tax  of  eighty  dollars,  al- 
though constituting  cloud  on  realty  of  greater  value  than  two  thoosand 
dollars;  Pickham  v.  Wheeler-Bliss  Mfg.  Co.,  77  Fed.  663,  23  C.  C.  A. 
391,  where  declaration  shows  jurisdictional  amount  due,  jurisdiction 
not  defeated  hy  counterclaim  of  which  defendant  had  no  notice;  John- 
son V.  Board  of  Commrs.  of  Randolph  County,  140  Ind.  154,  39  N.  E. 
311,  on  appeal  hy  plaintiff,  amount  in  controversy  is  difference  between 
what  he  claims  and  what  he  recovers;  Fauleoner  v.  Stinson,  44  W.  Va. 
548,  29  S.  E.  1012,  amount  of  setoff  disallowed  tests  jurisdiction  on 
appeal. 

Distinguished  in  Stanwood  v.  Wishard,  134  Fed.  961,  in  suit  by  cred- 
itors of  insolvent  corporation  on  behalf  of  themselves  and  other  cred- 
itors to  recover  corporation's  property  fraudulently  acquired  by  defend- 
ant, where  claims  of  some  of  complainants  exceed  two  thousand  dollars, 
others  having  less  may  join. 

Amount  in  dispute  in  injunction  against  enforcing  liens  or  claims 
against  specific  property.    Note,  61  L.  R.  A.  785. 

162  XT.  8.  252-262,  38  L.  Ed.  429,  14  Sup.  Ot.  608,  JOHNSON  OO.  T.  WHAB- 
TON. 

Judgment  bars  suit  between  same  parties  for  same  cause,  irrespective 
of  right  to  appeaL 

Approved  in  Fayerweather  v.  Ritch,  195  U.  S.  301,  49  L.  Ed.  211,  25 
Sup.  Ct.  58,  determining  effect  as  res  ad  judicata  of  decree  in  suit  in 
which  validity  of  releases  put  in  issue  and  in  which  no  decree  eould 
have  been  rendered  without  determining  question;  Mitchell  v.  First 
Nat.  Bank,  180  U.  S.  481,  45  L.  Ed.  632,  21  Sup.  Ct.  421,  holding  deci- 
sion of  State  court  as  to  validity  of  claim  binding  in  Federal  coort 
ki  action  between  same  parties;  Baldwin  v.  Maiyland,  179  U.  S.  222, 
45  L.  Ed.  162,  21  Sup.  Ct.  105,  holding  final  judgment  in  favor  of 
Maryland  as  to  taxes  for  1893  and  1894  binding  as  to  taxes  for  1895, 
said  taxes  being  within  terms  of  litigation;  Elk  Garden  Co.  v.  T.  W. 
Thayer  Co.,  206  Fed.  215,  under  Virginia  law,  judgment  in  action  of 
trespass  determining  question  of  title  is  bar  to  subsequent  action  of 
ejectment  between  same  parties  or  their  privies;  Johnson  &  Johnson 
V.  Herold,  161  Fed.  602,  where  different  actions  are  brought  by  same 
plaintiff  to  recover  internal  revenue  taxes  paid  on  surgical  supplies, 
judgment  in  one  case  is  conclusive  in  others;  Australian  Knitting  Co. 
V.  Gormly,  138  Fed.  106,  manufacturer  of  infringing  article  assisting 
his  vendee  in  defending  infringement  suit  is  not  concluded  by  decree  for 
complainant  from  setting  up  new  defenses  in  suit  against  himself  for 
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infringement;  Bnisell  v.  Russell,  134  Fed.  841,  67  C.  C.  A.  436,  question 
determined  by  equity  decree  affirmed  on  appeal  is  res  adjndicata  though 
appellate  court  affirmed  on  other  grounds;  Georgia  etc.  Banking  Co.  v. 
Wright,  132  Fed.  917,  decision  of  State  court  in  suit  between  State 
and  corporation  that  charter  precluded  tax  in  excess  of  percentage  of 
earnings,  concludes  State  in  subsequent  suit  for  different  year's  taxes 
under  different  statute;  First  Nat.  Bank  v.  City  of  Covington,  129  Fed. 
795,  State  decision  that  acceptance  by  bank  of  statute  created  contract 
whereby  bank  exempted  from  local  taxation  concludes  parties  in  sub- 
sequent  suit  for  taxes  under  later  law;  Wilcox  &  Gibbs  Sewing  Mach. 
Co.  V.  Sherborne,  123  Fed.  878,  59  C.  C.  A.  363,  holding  defendant 
barred  from  pleading  in  second  suit  to  recover  subsequent  royalties, 
contract  terminated  by  reason  of  invalidity  of  patent;  Chisolm  v. 
Gaines,  121  Fed.  402,  punishing  for  contempt  one  knowingly  disregard- 
ing decree  of  Circuit  Court  although  not  a  party  to  suit;  Norton  v. 
House  of  Mercy,  101  Fed.  386,  41  C.  C.  A.  396,  holding  Kentucky 
conrt's  decision  as  to  inability  of  foreign  corporation  to  take  lands 
imder  will  binding  in  courts  of  another  State  to  recover  lands  there 
situated;  State  v.  Corron,  73  N.  H.  460,  62  Atl.  1053,  cancellation  of 
liquor  license  for  violation  of  law  is  conclusive  on  sureties  on  liquor 
bond  in  action  on  bond;  Territory  v.  Hopkins,  9  Okl.  150,  59  Pac.  981, 
determining  conclusiveness  of  decree  upholding  county  refunding 
bonds ;  Dowell  v.  Applegate,  152  U.  S.  344,  89  L.  Ed.  469,  14  Sup.  Ct. 
618,  disallowing  attack  on  judgment  in  another  suit  by  raising  title 
which  might  be  urged  in  first;  Last  Chance  Min.  Co.  v.  Tyler  Min. 
Co.,  157  U.  S.  688,  89  L.  Ed.  862,  15  Sup.  Ct.  735,  judgment  not  conclu- 
sive as  to  what  might  have  been  decided;  Roberts  v.  Northern  Pac. 
R.  R.  Co.,  158  U.  S.  29,  89  L.  Ed.  883,  15  Sup.  Ct.  765,  action  in  another 
court  on  different  claim  between  same  parties  is  not  conclusive;  Forsyth 
V.  Hanunond,  166  U.  S.  518,  41  L.  Ed.  HOC,  17  Sup.  Ct.  670,  though 
form  and  causes  of  action  be  different,  a  decision  on  any  essential 
question  is  conclusive;  New  Orleans  v.  Citizens'  Bank,  167  U.  S.  397, 
42  L.  Ed.  211,  17  Sup.  Ct.  914,  decision  as  to  exemption  of  corporation 
from  taxation  estops  city  from  enforcing  same;  Southern  Pac.  R.  R. 
Co.  V.  United  States,  168  U.  S.  49,  51,  42  L.  Ed.  877,  18  Sup.  Ct.  27,  28, 
any  fact  determined  is  conclusive,  even  in  suit  on  different  cause  of 
action;  Ex  parte  Lennon,  64  Fed.  322,  12  C.  C.  A.  134,  errors  not  re- 
viewed on  habeas  corpus;  Earl  v.  Southern  Pac.  Co.,  75  Fed.  611,  upon 
motion  for  preliminary  injunction,  prior  adjudication  sustaining  patent 
is  final,  unless  new  evidence  is  very  conclusive;  Norton  v.  San  Jose 
Fruit  Packing  Co.,  83  Fed.  514,  27  C.  C.  A.  576  (affirming  79  Fed.  794, 
25  C.  C.  A.  194),  judgment  against  manufacturer  for  infringement  is 
conclusive  on  that  question  in  suit  against  purchaser  from  manufac- 
turer; Lawrence  v.  Steams,  79  Fed.  882,  judgment  is  only  condusivf 
on  different  dause  of  action,  as  to  matters  actually  determined. 
XVI— 67 
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Except  M  proTidtd  in  Ctonftitatloii,  Ctoncress  determines  jnziadletlon 
ef  Federal  cenrte. 

Approved  in  Teel  v.  Chesapeake  etc.  Ry.  Co.,  204  Fed.  919,  47 
L.  R.  A.  (N.  S.)  21,  123  C.  C.  A.  240,  provision  of  Federal  Employers' 
Liability  Act,  as  amended  in  1910,  that  no  case  arising  under  such 
act  brought  in  State  court  of  competent  jurisdiction  shall  be  removed, 
applies  to  all  subsequent  actions,  whether  cause  arose  before  or  after 
its  adoption;  C.  C.  Taft  Co.  v.  Century  Sav.  Bank,  141  Fed.  371,  72 
C.  C.  A.  671,  petition  in  involuntary  bankruptcy  must  allege  that  de- 
fendant owes  debts  to  amount  of  one  thousand  dollars  or  over;  Fish  v. 
Chicago  etc.  Ry.  Co.,  263  Mo.  117,  Ann.  Gas.  1916B,  147,  172  S.  W. 
343,  8  N.  C.  C.  A.  562,  denying  petition  to  remove  action  for  damages 
under  Federal  Employers'  Liability  Act. 

152  U.  8.  262-284,  38  L.  Ed.  434,  14  Sop.  Ot.  619,  UNION  PAC.  RT.  CO.  v. 
MCDONALD. 

Leavlag  burning  slack-pit  unfenced  in  town  is  negligence. 

Approved  in  Coeur  D'Alene  Lumber  Co.  v.  Thompson,  215  Fed.  13, 
L.  R.  A.  1915A,  781,  131  C.  C.  A.  316,  allowing  recovery  in  action 
for  death  of  child  by  falling  into  unguarded  pool  on  defendant's  prem- 
ises; St.  Louis  etc.  R.  Co.  v.  Underwood,  194  Fed.  365,  3  N.  C.  C.  A. 
467,  114  C.  C.  A.  323,  piling  of  lumber  in  exposed  situation  easily  ac- 
cessible to  children  of  tender  years  is  actionable  negligence;  Phipps  v. 
Oregon  etc.  Nav.  Co.,  161  Fed.  377,  railroad  allowing  public  to  use 
tracks  as  walk  for  fifteen  years  is  liable  for  injury  to  pedestrian  re- 
sulting from  excavation  left  unguarded  at  night;  Bell  v.  Central 
National  Bank,  28  App.  D.  C.  584,  bank  was  not  liable  in  action  for 
personal  injuries  received  in  falling  on  peculiarly  constructed  stairway 
unlighted  in  daytime;  Smith  v.  Davis,  22  App.  D.  C  315,  allowing  re- 
covery for  injuries  to  child  from  falling  of  lumber  piled  in  street,  con- 
trary to  law ;  Berry  v.  St.  Louis  etc.  R.  Co.,  214  Mo.  605,  607,  114  S.  W. 
31,  32,  railroad  leaving  turntable  unlocked  and  unguarded  in  publie 
neighborhood,  where  children  are  likely  to  play,  is  liable  for  injuries 
to  child  four  years  old ;  Mitchell  v.  Raleigh  Electric  Co.,  129  N.  C.  170. 
39  S.  E.  802,  holding  absence  of  insulation  on  electric  light  wire  in 
violation  of  ordinance  prima  facie  evidence  of  negligence;  Conrad  v. 
Baltimore  etc.  R.  Co.,  64  W.  Va.  177,  16  L.  R.  A.  (N.  S.)  1129,  61  S.  E. 
45,  holding  law  imposes  no  liability  on  railroad  for  maintaining  un- 
guarded turntable  near  public  street  where  children  play,  and  refusing: 
recovery  in  action  for  injuries  to  boy  of  twelve  years  of  age ;  dissenting 
opinion  in  Johnson  v.  Paducah  Laundry  Co.,  122  Ky.  381,  5  L.  R.  A. 
(N.  S.)  738,  92  S.  W.  333,  majority  holding  laundry  company  main- 
taining vat  four  feet  from  street  is  not  liable  for  injuries  to  person 
falling  into  vat. 

Distinguished  in  McCabe  v.  American  Woolen  Co.,  124  Fed.  285,  287. 
holding  maintenance   of   unguarded   canal   with   precipitous   banks   in 
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thickly  settled  portion  of  town  not  negligence  warranting  recovery  for 
death  of  child  drowned  therein;  Hight  v.  American  Baking  Co.,  168 
Mo.  App.  452,  151  S.  W.  781,  refusing  recovery  to  child  of  ten  injured 
hy  placing  his  arm  between  wheels  of  moving  wagon  to  seize  toy  thrown 
from  wagon  that  had  fallen  under  wagon. 

Hot  water  or  ashes  as  "attractive  nuisance."    Note,  3  L.  B.  A. 
(N.  S.)  150. 

,        Attractive  nuisance.    Note,  19  L.  R.  A.  (N.  S.)  1126. 

One  leaving  slack-pit  unfenced  cannot  say  that  boy  injured  was  tres- 
paBser. 

Approved  in  Chesko  v.  Delaware  &  Hudson  Co.,  218  Fed.  806,  134 
C.  C.  A.  492,  railroad  maintaining  machine-shop  on  city  street  with 
movable  machinery  visible  from  sidewalk  was  liable  for  injury  to  child 
six  years  of  age  entering  through  unguarded  door;  Snare  &  Triest  Co. 
V.  Friedman,  169  Fed.  9,  40  L.  R.  A,  (N.  S.)  867,  94  C.  C.  A.  369,  child 
four  and  one-half  years  of  age  injured  while  playing  on  pile  of  steel 
beams  in  street  could  not  be  charged  with  contributory  negligence,  or 
with  being  trespasser;  Force  v.  Standard  Silk  Co.,  160  Fed.  1002,  1004, 
1005,  1006,  1007,  1008,  allowing  recovery  for  injuries  to  boy  of  fourteen 
employed  in  mill  where  he  was  left  alone  at  noon  in  room  containing 
machines  operated  by  belts,  without  warning  as  to  danger,  and  was 
injured  in  trying  to  replace  belt  wound  around  shafting;  Sheffield  Co, 
V.  Morton,  161  Ala.  161,  162,  49  South.  774,  electric  company  was  not 
liable  for  death  of  boy  caused  by  coming  into  contact  with  uninsulated 
high  tension  electric  wire  on  bluff  out  of  reach  of  persons  coming  to 
place  in  ordinary  way;  Eopplekom  v.  Colorado  Cement  Pipe  Co.,  16 
Colo.  App.  277,  279,  64  Pac.  1048,  1049,  holding  defendant  liable  for 
injuries  to  child  caused  by  leaving  heavy  pipe  of  large  diameter  and 
short  length  unguarded  in  vacant,  unfenced  lot;  Chicago  etc.  R.  Co.  v. 
Fox,  38  Ind.  App.  275,  276,  70  N.  E.  84,  railroad  maintaining  un- 
guarded turntable  near  paths  used  by  public,  and  knowing  children 
played  about  turntable,  was  liable  for  injury  to  child;  Edgington  v. 
Burlington  etc.  Ry.  Co.,  116  Iowa,  421,  428,  445,  90  N.  W.  99,  101,  107, 
holding  railroad  liable  for  injuries  to  child  playing  upon  unguarded 
turntable  in  vacant  lot  near  public  alley;  Lyttle  v.  Harlan  Town  Coal 
Co.,  167  Ky.  361,  180  S.  W.  521,  mining  company,  knowing  that  small 
child  played  on  premises  and  not  objecting,  was  liable  for  death  of 
child  caused  by  rocks  thrown  from  its  teamster's  wagon,  where  both 
defendant  and  servant  were  warned  of  danger  to  child;  Ingram  v. 
Kansas  City  etc.  Ry.  Co.,  134  La.  384,  50  L.  R.  A.  (N.  S.)  688,  64  South. 
148,  railroad  was  liable  for  death  of  newsboy  selling  papers  at  station, 
who  was  struck  by  truck  with  which  train  collided ;  Ferrell  v.  Dixie  Cot- 
ton Mills,  157  N.  C.  537,  87  L.  R.  A.  (N.  S.)  64,  73  S.  E.  146,  3  N.  C.  C.  A. 
316,  mill  company  was  liable  for  death  of  child  six  years  of  age  from 
charged  guy  wire  on  its  premises,  in  open  space  where  children  played; 
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Chicago  etc.  Ry.  Co.  v.  Stone,  34  Okl.  374,  L.  R.  A.  1915A,  142, 125  Pao. 
1124,  railroad  guilty  of  gross  negligence  in  operating  trains  was  liable 
for  injury  to  trespasser  riding  in  passenger  train  without  ticket  or 
money  to   pay;  Franks  v.    Southern    Cotton    Oil    Co.,  78  S.  C.  13,  12 
L.  R.  A.  (N.  S.)  468,  58  S.  E.  961,  oil  company  was  liable  for  death 
of  child  drowned  in  unguarded  reservoir  maintained  in  open  field  near 
highway  and  among  residences  of  city;  Matthews  v.  Seaboard  etc.  Ry. 
Co.,  67  S.  C.  511,  65  K  R.  A.  286,  46  S.  E.  339,  determining  liabUity  of 
railroad  acquiescing  in  use  of  path  over  right  of  way  for  injuries  to  one 
ignorant  of  dangers;  Doyle  v.  Chattanooga,  128  Tenn.  (443),  Ann.  Gas. 
19150,  288,  161  S.  W.  999,  4  N.  C.  C.  A.  177,  city  was  Hable  for  death 
of  boys  eleven  and  nine  years  of  age  by  drowning  in   pond  occupying 
whole  width  of  city  street,  about  one  hundred  and  twenty  feet  from 
public  park;  International  etc.  Ry.  Co.  v.  Richmond,  28  Tex.  Civ.  524, 
67  S.  W.  1036,  holding  railroad  liable  for  stock  killed  entering  upon 
track  through  hole  in  fence;  Bamhart  v.  Chicago  etc.  Ry.  Co.,  89  Wash. 
306,  154  Pac.  442,  railroad  is  not  liable  for  death  of  child  eight  years 
of  age  caused  by  falling  into  pond  on  its  right  of  way;  Bjork  v.  City 
of  Tacoma,  76  Wash.  230,  48  L.  R.  A.  (N.  S.)  881,  135  Pac.  1007,  al- 
lowing recovery  for  death  of  child  of  three  years  by  falling  into  hole 
in  city's  unguarded  flume  in  populous  neighborhood;  dissenting  opinion 
in  New  York  Cent.  etc.  R.  Co.  v.  Price,  159  Fed.  338,  16  L.  R.  A.  (N.  S.) 
1103,  86  C.  C.  A.  502,  majority  holding  railroad,  in  absence  of  statute, 
was  under  no  duty  to  fence  tracks,  and  was  not  liable  for  death  of  child 
running  quickly  on  track  and  struck  by  train;   dissenting  opinion  in 
Ryan  v.  Towar,  128  Mich.  484,  92  Am.  St,  Rep.  495,  87  N.  W.  651,  ma- 
jority disapproving  rule  and  holding  defendant  not  liable  for  injuries 
to  child  playing  with   unused   and   unguarded   machinery;    dissenting 
opinion  in  Thompson  v.  Baltimore  etc.  R.  Co.,  218  Pa.  458,  462,  120 
Am.  St.  Rep.  897,  11  Aim.  Gas.  894,  19  L.  R.  A.  (N.  S.)  1162,  67  Atl. 
773,  775,  majority  holding  railroad  was  not  liable  for  injuries  to  boy 
not  quite  eight,  who  was  struck  by  projecting  bar  of  turntable  with 
which  children  were  playing. 

Distinguished  in  Ling  v.  Great  Northern  Ry.  Co.,  165  Fed.  815,  rail- 
road was  not  liable  for  injuries  to  child  between  two  and  one-half  and 
three  years  old,  who  came  upon  station  platform  and  was  injured  by 
moving  train;  New  York  Cent.  etc.  R.  Co.  v.  Price,  159  Fed.  336,  16 
L.  R.  A.  (N.  S.)  1103,  86  C.  C.  A.  502,  railroad  was  not  liable  for  death 
of  child  running  quickly  on  track  and  struck  by  train,  as  railroad,  in 
absence  of  statute,  was  under  no  duty  to  fence  tracks;  Athey  v.  Ten- 
nessee Coal  etc.  Ry.  Co.,  191  Ala.  652,  68  South.  156,  city  was  not  liable 
for  death  by  drowning  of  child  three  years  of  age  in  ditch,  which  was 
pUrt  of  municipal  drainage  system;  Thompson  v.  Alexander  City  Cotton 
Mills  Co.,  190  Ala.  189,  67  South.  409,  company  was  not  liable  for  death 
of  child,  eight  years  of  age,  caused  by  falling  into  drain  into  which  hot 
water  from  mill  was  discharged ;  Salladay  v.  Old  Dominion  Copper  Hin. 
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etc.  Co.,  12  Ariz.  128,  100  Pac.  442,  company  was  not  liable  for  death 
of  child  caused  by  falling  into  unprotected  open  flume  on  its  premises; 
Hageage  v.  District  of  Columbia,  42  App.  D.  C.  114,  116,  District  was 
not  liable  for  death  of  child  caused  by  falling  from  unguarded  retain- 
ing wall  along  one  side  of  alley ;  Sullivan  v.  Huidekoper,  27  App.  D.  C. 
157,  158,  160,  164,  5  L.  B.  A.  (N.  S.)  263,  land  owner  is  not  liable  for 
death  of  boy  of  ten  by  drowning  in  pond  on  his  premises;  Clemans  v. 
Chicago  etc.  Ry.  Co.,  128  Iowa,  397,  104  N.  W.  432,  city  speed  ordi- 
nance inapplicable  in  favor  of  trespasser  struck  by  train;  City  of 
Shawnee  v.  Cheek,  41  Okl.  233,  237,  Ann.  Caa.  1915C,  290,  51  L.  R.  A. 
(N.  S.)  672,  137  Pac.  726,  728,  city  was  not  liable  for  death  of  child 
playing  in  abandoned  pump-bouse  and  falling  into  pump-pit,  where  it 
had  no  actual  knowledge  that' children  resorted  to  premises  or  of  coat 
of  hay  on  surface  of  wat'^v;  Riggle  v.  Lens,  71  Or.  126,  127,  131,  Ann. 
Gas.  1916C,  1083,  L.  R.  A.  1915A,  150,  142  Pac.  346,  347,  348,  owner  of 
mill-race  is  not  liable  for  death  of  child  by  drowning  in  mill-race; 
Briscoe  v.  Henderson  Lighting  &  Power  Co.,  148  N.  C.  408,  19  L.  R.  A. 
(N.  S.)  1116,  62  S.  E.  605,  holding  electric  light  company  was  not 
liable  for  injury  to  boy  thirteen  years  old  falling  into  unguarded  well 
in  alley  owned  and  used  by  company  for  its  business;  Wheeling  etc. 
R.  Co,\.  Harvey,  77  Ohio  St.  244,  248,  250,  122  Am.  St.  Rep.  508,  11 
Ann.  Gas,  981,  19  L.  R.  A.  (N.  S.)  1136,  83  N.  E.  69,  70,  71,  railroad 
not  liable  for  injuries  to  boy  of  five  while  playing  on  turntable  without 
its  knowledge;  Swarts  v.  Apron  Waterworks  Co.,  77  Ohio  St.  244,  248, 
250,  122  Am.  St.  Rep.  508,  11  Ann.  Gas.  981,  19  L.  R.  A.  (N.  S.)  1136, 
83  N.  E.  69,  70,  71,  railroad  is  not  liable  for  death  by  drowning  of  child 
of  nine  years  of  age  coming  upon  its  premises  without  its  knowledge 
and  falling  into  reservoir;  Bottum^s  Admr.  v.  Hawks,  84  Vt.  374,  380, 
382,  Ann.  Gas.  1918A,  1025,  35  L.  R.  A.  (N.  S.)  440,  79  Atl.  860,  862, 
863,  3  N.  C.  C.  A.  192,  owner  of  open  bulkhead  maintained  near  much 
frequented  street  and  near  path  used  by  school  children  is  not  liable 
for  death  of  boy  five  years  of  age,  who  fell  into  water  and  was 
drowned. 

Denied  in  Smith  v.  Dold  Packing  Co.,  82  Mo.  App.  18,  holding  lessee 
piling  ashes  and  cinders  upon  private  grounds  not  liable  to  infant 
burned  while  running  over  ashes  to  reach  some  boys  swimming;  Lake 
Shore  etc.  Ry.  Co.  v.  Liidtke,  69  Ohio  St.  398,  69  N.  E.  657,  denying 
recovery  where  boy  six  years  of  age  crawled  through  hole  in  fence 
and  was  injured  while  trying  to  touch  passing  train;  Ann  Arbor  R.  R. 
Co.  V.  Kinz,  68  Ohio  St.  226,  67  N.  E.  483,  holding  defendant  not  liable 
for  injuries  to  boy  attracted  to  and  witnessing  baseball  game,  bank 
caving  in;  Paoling  v.  McKendall,  24  R.  I.  437,  53  Atl.  270,  denying 
recovery  against  occupier  of  private  premises'  by  infant  allured  upon 
premises  and  burned  by  fire  kindled  there. 

Liability  of  owner  to   trespassing  children  injured   by   dangerous 
snbfitanees  on  premises.    Note,  5  Ann.  Gas.  504. 
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NegUgence,  on  part  of  infant,  imiat  b«  detennlned  with  reference  to 
age  and  drcbmatances. 

Approved  in  Frank  XJnnewehr  Ck).  v.  Standard  Life  etc.  Ins.  Co.,  176 
Fed.  24,  99  C.  G.  A.  490,  holding  child  of  sixteen  employed  as  off- 
bearer  from  cirenlar  veneer  saw  in  mill  was  employed  in  dangerous 
position,  in  violation  of  statute,  and  employer  eoold  not  recover  from 
indemnity  insurance  company  amount  paid  as  damages  for  injuries  to 
child ;  TuUy  v.  Philadelphia  etc.  R.  R.  Co.,  2  Penne.  (Del.)  541,  47  Atl. 
1020,  holding  court  erred  in  directing  verdict  for  defendant — ^whether 
plaintiff,  a  boy  eight  years  old,  was  negligent,  should  have  been  sub- 
mitted; Barstow  v.  Capital  Traction  Co.,  29  App.  D.  C.  377,  reversing 
directed  verdict  for  defendant  in  action  to  recover  for  injuries  to  boy 
received  while  running  beside  track  and  conversing  with  motorman; 
Edgington  v.  Burlington  etc.  Ry.  Co.,  116  Iowa,  429,  90  N.  W.  102, 
leaving  question  whether  child  seven  years  old  was  of  sufficient  age 
and  intelligence  to  appreciate  dangers  of  turntable  to  jury;  Brinilson 
V.  Chicago  etc.  Ry.  Co.,  144  Wis.  619,  82  L.  B.  A.  (N.  8.)  359,  129  N.  W. 
666,  railroad  was  liable  for  death  of  boy  five  and  one-half  years  old 
caused  by  falling  into  pit  of  hot  water  maintained  in  breakwater  along 
which  public  were  permitted  to  walk. 

In  determining  contributory  negUgenee  law  requires  only  degree  of 
care  reasonably  expected,  considering  age  and  condition. 

Approved  in  Morris  v.  Florida  Central  etc.  R.  R.  Co.,  43  Fla.  26,  29 
South.  546,  following  rule;  Atchison  etc.  Ry.  Co.  v.  Calhoun,  213  U.  S. 
8,  58  L.  Ed.  674,  29  Sup.  Ct.  321,  holding  railroad  was  not  liable  for 
injuries  to  child  resulting  from  reckless  effort  of  person  attempting  to 
replace  child  on  train  and  stumbling  over  truck  left  by  employee  ak 
place  where  passengers  did  not  ordinarily  get  on  and  off  train;  Me- 
Dermitt  v.  Severe,  202  U.  S.  609,  50  L.  Ed.  1168,  29  Sup.  Ct.  709,  whether 
motorman  was  negligent  in  failing  to  control  car  after  seeing  boys  on 
track  at  crossing,  so  as  to  prevent  injury  to  one  whose  foot  caught,  is 
for  jury ;  Baltimore  &  Potomac  R.  R.  Co.  v.  Cumberland,  176  U.  S.  239, 
44  L.  Ed.  451,  20  Sup.  Ct.  382,  holding  where  plaintiff  was  a  boy,  ques* 
tion  of  contributory  n^ligence  is  proper  for  jury;  Louisville  etc.  R. 
Co.  V.  Wilson,  188  Fed.  420,  110  C.  C.  A.  217,  in  action  for  wrongful 
death,  conductor  going  upon  platform  in  time  of  emergency  was  not 
guilty  of  contributory  negligence;  Erie  R.  Co.  v.  Weinstein,  166  Fed.  274, 
92  C.  C.  A.  189,  in  action  for  death  at  railroad  crossing  of  boy  fourteen 
years  of  age,  instruction,  referring  to  deceased  as  boy  and  directing;: 
jury  to  consider  his  age  in  determining  contributory  negligence  was  not 
error;  Camden  etc.  Ry.  Co.  v.  Broom,  139  Fed.  598,  71  C.  C.  A.  641, 
upholding  finding  of  negligence  by  defendant  where  street^car  ap- 
proached crossing  where  children  at  play  at  speed  of  fifteen  miles  per 
liour  without  giving  warning  of  approach;  McQueen  v.  Kondelin,  127 
Fed.  77,  61  C.  C.  A.  650,  holding  instruction  asked  by  defendant  prop- 
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erly  refused  where  qaalif3ring  ciroomstaneeB  as  to  boy's  age,  etc., 
omitted;  District  of  Columbia  v.  Moulton,  15  App.  D.  C.  375,  allowing 
Teeovery  for  injuries  resulting  from  Diligence  of  municipality  in  leav- 
ing disabled  steam  roller  in  streets,  which  frightened  horses  driven  by 
plaintiff;  RoUestone  v.  F.  Cassirer  &  Co.,  3  Oa.  App.  168,  170,  59  S.  E. 
445,  446,  where  heavy  counter  in  barroom  liable  to  topple  was  left  un- 
fastened and  drunken  licensee  stumbled,  causing  counter  to  fall  on 
him  and  kill  him,  questions  of  negligence  and  contributory  negligence 
were  for  jury;  Eonig  v.  Nevada-Calif omia-Oregon  Ry.,  36  Nev.  222, 
135  Pac,  156,  allowing  recovery  to  millman  injured  by  defective  rip- 
saw; La  Dow  V.  Oklahoma  Gas.  etc.  Co.,  28  Okl.  25,  27, 119  Pac.  254,  255, 
employee  of  telephone  company  could  recover  from  electric  light  com- 
pany for  injuries  received  by  contact  with  uninsulated  wire  on  pole 
near  telephone  pole;  Hartford  Ins.  Co.  v.  Central  R.  R.  Co.,  74  Or.  148, 
144  Pac.  418,  in  action  for  fire  communicated  to  insured's  property  from 
one  set  by  railroad's  locomotive,  question  of  insured's  contributory 
negligence  was  for  jury;  dissenting  opinion  in  Dashiell  v.  Washington 
Market  Co.,  10  App.  D.  C.  96,  majority  holding  owner  of  building  was 
not  liable  for  death  of  tenant's  employee  operating  elevator  in  unsafe 
condition,  where  tenants  had  been  warned,  although  it  was  not  shown 
that  decedent  knew  of  such  warning;  Smith  v.  Pittsburgh  etc.  Ry.  Co., 
90  Fed.  790,  and  Illinois  Cent.  Ry.  Co.  v.  Jones,  95  Fed.  380,  37  C.  C.  A. 
106,  both  reafiirming  rule;  Conroy  v.  Chicago  etc.  Ry.  Co.,  96  Wis.  256, 
88  L.  B.  A.  428,  70  N.  W.  490,  refusing  recovery  to  person  injured  while 
watching  fire  of  oil  tanks,  against  warning. 

Limited  ix»  Mattson  v.  Minnesota  etc.  R.  R.  Co.,  95  Minn.  484,  111 
Am.  St.  Rep.  489,  70  L.  R.  A.  508,  104  N.  W.  446,  holding  defendant 
liable  for  death  of  child  through  explosion  of  dynamite  left  exposed 
and  unguarded  and  found  by  children. 

Nes^ligence  in  dealing  with  children.    Note,  49  AxxL  St.  Bep.  409, 
417. 

Right  to  declare  defendant  negligent  as  a  matter  of  law.    Note, 
47  L.  R.  A.  (N.  S.)  1202. 

Small  boy  being  frightened  and  running  Into  unfenced  slack-pit  is 
not  guilty  of  contributory  negligence. 

Distinguished  in  Marande  v.  Texas  &  Pac.  Ry.  Co.,  102  Fed.  249,  42 
C.  C.  A.  317,  denying  defendant  negligent  where  employee  in  excite- 
ment turned  on  hydrant  before  uncoiling  hose;  McGinn  v.  McCgrmick, 
109  La.  401,  33  South.  384,  holding  plaintiff  not  guilty  of  contributory 
negligence  in  failing  to  give  proper  signal,  collision  imminent;  Kil- 
patrick  v.  Grand  Trunk  Ry.  Co.,  74  Vt.  305,  98  Am.  St.  Rep.  898,  52 
Atl.  536,  holding  question  of  employee's  contributory  negligence  in 
failing  to  act  in  emergency  in  way  to  prevent  injury  one  for  jury. 
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Noiip«rfoniutfiC6  of  wlUXntovj  dutj  to  fence  ri|uft-Fit  ii  evMeaee  ef 
negligence. 

Approved  in  Boston  etc.  R.  Co.  v.  Baxter,  228  Fed.  260,  in  action  for 
death  of  railroad  fireman  caused  by  contact  with  low  bridge  bailt  in 
1850,  there  was  no  evidence  of  reconstmction  that  would  make  railroad 
liable  for  violation  of  statute  of  1874,  providing  that  no  bridge  over 
railroad  should  be  less  than  eighteen  feet  above  track,  and  evidence 
of  engineer  as  to  renewal  of  planking  should  not  have  been  admitted: 
Richardson  v.  El  Paso  Consol.  Gold  Min.  Co.,  51  Colo.  455, 118  Pac.  988, 
failure  of  owner  of  abandoned  mining  shaft  to  cover  it  as  law  requires 
makes  it  liable  in  damages  for  death  of  boy  caused  by  falling  into 
shaft ;  Clements  v.  Potomac  Electric  Power  Co.,  26  App.  D,  C.  499,  501, 
503,  allowing  recovery  for  injuries  received  by  coming  into  contact 
with  uninsulated  electric  light  wire,  where  ordinance  requires  insulation; 
Denton  v.  Missouri  etc.  Ry.  Co.,  90  Ean.  55,  Ann.  Gas.  1915B,  689,  47 
L.  R.  A.  (N.  S.)  8S0,  133  Pac.  559,  that  cars  obstructing  view  of  crossing 
were  there  in  violation  of  statute  does  not  necessarily  constitute  negli- 
gence for  purposes  of  action  for  injuries  received  in  collision  between 
train  and  automobile ;  Berdos  v.  Tremont  &  Suffolk  Mills,  209  Mass.  493, 
Ann.  Gas.  1912B,  797,  95  N.  E.  877,  child  under  fourteen  employed  in 
factory  in  violation  of  law  has  right  of  action  for  injuries;  Mennt  v. 
Boston  &  M.  R.  R.  Co.,  207  Mass.  19,  20  Ann.  Gas.  1218,  80  L.  R.  A 
(N.  S.)  1196,  92  N.  E.  1035,  statute  requirii^  railroad  to  fence  was  for 
protection  of  cattle,  and  person  injured  by  being  thrown  from  pile  of 
lumber  upon  right  of  way  cannot  recover  on  ground  that  fence  would 
have  prevented  his  fall ;  Van  Doom  v.  Heap,  160  Mich.  202,  126  N.  W. 
12,  allowing  recovery  for  death  of  ripsaw  operator,  where  factory 
owner  n^lected  to  protect  saw  as  safety  appliance  law  required;  Con- 
way V.  Monidah  Trust  Co.,  47  Mont.  279,  L.  R.  A.  lOldE,  600,  132  Pac. 
28,  in  action  for  injuries  to  child  from  falling  into  unprotected  mining 
shaft,  evidence  was  insufficient  to  show  that  it  was  within  one  mile 
of  city  so  as  to  require  owner  to  protect  it  as  law  required;  Driseoll 
V.  Clark,  32  Mont.  181,  80  Pac.  2,  complaint  in  action  for  injury  to 
child  playing  around  machinery,  alleging  defendant  knew  machinery 
attracted  children,  is  insufficient ;  Chicago  etc.  R.  Co.  v.  Krayenbuhl,  65 
Neb.  900,  59  L.  R.  A.  920,  91  N.  W.  881,  determining  raibroad's  liabihty 
for  injury  to  child  while  playing  on  turntable;  Amberg  v.  Kin  ley,  214 
N.  Y.  536,  L.  R.  A.  1915E,  519,  108  N.  E.  831,  9  N.  C.  C.  A.  555,  allow- 
ing recovery  for  death  of  employee  in  tannery  resulting  from  em- 
ployer's violation  of  factory  law  requiring  buildings  to  be  provided 
with  fire-escapes;  Barr  v.  Green,  210  N.  Y.  255,  Ann.  Gas.  1916B,  855, 
104  N.  E.  620,  whether  defendant  was  negligent  in  constructing  barbed- 
wire  fence  between  his  premises  and  school  grounds  rendering  him 
liable  to  pupil  for  injuries  resulting  from  running  into  fence  was 
for  jury ;  Kelley  v.  New  York  State  Rys.,  207  N.  Y.  346,  100  N.  E.  1116, 
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where  steam  roller  collided  with  8treet>ear,  fact  that  operator  failed  to 
comply  with  law  requiring  person  to  be  sent  ahead  to  notify  persons 
using  highway  with  horses  or  other  domestic  animals  must  be  con- 
sidered on  question  of  negligence;  Kilpatrick  v.  Grand  Trunk  Ry.  Co., 
74  Vt.  298,  93  Am.  St.  Bep.  892,  52  Atl.  534,  holding  employee,  using 
side  ladder  of  freight-car  maintained  in  violation  of  statute,  does  not 
assume  risk  of  injuries  caused  by  location  thereof;  Norfolk  etc.  Ry.  Co. 
V.  Corletto,  100  Va.  359,  41  S.  K  741,  holding  violation  of  statute  and 
municipal  ordinances,  regulating  speed  of  trains,  is  evidence  of  negli- 
gence in  suit  by  injured  person;  Fonder  v.  General  Const.  Co.,  146  Wis. 
9,  130  N.  W.  887,  duty  of  master  under  statute  to  maintain  derrick 
in  safe  condition  was  nondelegable,  and  servant  jumping  from  building 
to  escape  being  struck  by  falling  derrick  can  recover  for  injuries; 
McDonald  v.  Toledo  etc.  Ry.  Co.,  74  Fed.  108,  20  C.  C.  A.  322,  holding 
railroad  liable  for  injury  caused  by  snow  piled  in  street  in  violation  of 
ordinance;  Newark  Electric  Light  etc.  Co.  v.  Garden,  78  Fed.  77,  79, 
37  L.  B.  A.  728,  729,  23  C.  C.  A.  649  (dissenting  opinion  in  78  Fed.  82, 
37  L.  B.  A.  781,  23  C.  C.  A.  649),  awarding  damages  for  injury  to  line- 
man through  uninsulated  wires;  Kinchlow  v.  Midland  Elev.  Co.,  57  Kan. 
378,  46  Pac.  705,  awarding  damages  for  injury  to  boy  falling  into 
ungaarded  hot-water  barrel ;  Rosse  v.  St.  Paul  etc.  Ry.  Co.,  68  Minn.  219, 
64  Am.  St  Bep.  474,  37  L.  B.  A.  692,  71  N.  W.  21,  holding  railroad 
liable  for  injury  to  child  on  unfenced  railroad  track;  Cerrillos  Coal 
R.  R.  Co.  V.  Deserant,  9  N.  M.  65,  49  Pac.  812,  applying  rule  in  action 
for  injury  to  miner  where  statutory  requirements  for  ventilation  were 
not  observed ;  Klatt  v.  N.  C.  Foster  Lumber  Co.,  97  Wis.  647,  73  N.  W. 
565,  awarding  damages  for  injury  to  employee  by  machinery  not 
yarded  as  required  by  statute;  dissenting  opinion  in  West  v.  Bayfield 
Mill  Co.,  144  Wis.  122,  45  L.  B.  A.  (N.  S.)  134,  128  N,  W.  998,  majority 
reversing  judgment  for  plaintiff  in  action  for  wrongful  death  of  em- 
ployee caught  in  ungniarded  gearing,  which  statute  required  to  be 
yarded,  on  ground  that  instruction  given  made  master  insurer  of  safety 
of  servant. 

Distinguished  in  Lopes  v.  Sahuque,  114  La.  1012,  38  South.  813,  re- 
peated violations  of  ordinance  against  leaving  vehicles  in  street  not 
negligence  where  child  injured  by  tilting  of  cart,  where  mother  saw  child 
at  play. 

Duty  of  railroad  to  fence  its  right  of  way  as  including  duty  to  fence 
against  children.    Note,  13  Ann.  Gas.  188. 

Liability  for  injury  to  trespasser  by  dangerous  instrumentalities. 
Note,  25  E.  B.  C.  114. 

Court  may  direct  verdict  where  evidence  undisputed  or  so  conclnsiTe 
as  to  warrant  but  one  finding. 

Approved  in  McGuire  v.  Blount,  199  U.  S.  148,  50  L.  Ed.  130,  26  Sup. 
€t.  1,  applying  rule  in  ejectment ;  Erie  R.  Co.  v.  Hurlburt,  221  Fed.  910, 
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137  C.  C.  A.  477,  reversing  error  in  refusing  to  direet  Terdict  for  de- 
fendant, judgment  for  plaintiff  in  action  for  personal  injuries  received 
while  crossing  railroad  track,  where  track  could  be  dearly  seen  for 
one  thousand  five  hundred  feet;  Chicago  etc.  Ry.  Co.  v.  Kroloff,  217 
Fed.  529,  133  C.  C.  A.  377,  reversing  judgment  for  plaintiff  in  action 
for  wrongful  death  of  employee  killed  while  crossing  tracks  in  railroad- 
yards  for  refusal  to  grant  specific  request  to  withdraw  from  jury  one  of 
several  charges  of  negligence;  Southern  Ry.  Co.  v.  Smith,  214  Fed.  947, 
131  C.  C.  A.  238,  in  action  for  wrongful  death,  question  of  railroad's 
negligence  in  sending  agent  to  shed  without  warning  him  as  to  switch- 
ing cars,  or  warning  crew  as  to  his  presence,  and  of  agent's  contributory 
negligence,  was  for  jury;  Missouri  Pac.  Ry.  Co.  v.  Oleson,  213  Fed.  330, 
130  C.  C.  A.  31,  in  action  for  injuries  resulting  from  railroad's  leavin^: 
post  leaning  over  sidewalk  for  twenty-five  days,  refusal  to  direet  verdict 
was  not  error;  Murphy  v,  Milford  etc.  St.  Ry.  Co.,  210  Fed.  140,  126 
C.  C.  A.  651,  reversing  directed  verdict  for  railway  in  action  for  per- 
sonal injuries  resulting  from  breaking  of  bolt  in  seat  against  which 
passenger  was  leaning;  McLaughlin  v.  Joseph  Home  Co.,  206  Fed.  249^ 
124  C.  C.  A.  114,  holding  question  of  contributory  negligence  was  for 
jury  and  reversing  directed  verdict  in  action  for  injuries  to  employee 
resulting  from  removal  of  floor  in  toilet-room;  Canadian  Northern  Ry. 
Co.  V.  Senske,  201  Fed.  644,  120  C.  C.  A.  65,  holding  railroad  entitled 
to  instructed  verdict  in  action  for  injury  resulting  from  defective 
handhold  on  freight-car,  where  inspector  had  tested  handhold  by  pulling 
it  with  hook  or  hammer ;  Swords  v.  Page,  174  Fed.  919,  98  C.  C.  A.  528, 
affirming  directed  verdict  for  defendant  in  action  by  receiver  of  in- 
solvent national  bank  against  former  stockholder  and  director  to  recover 
price  received  for  shares  of  stock  sold  to  cashier  and  alleged  to  have 
been  paid  for  with  bank's  funds;  Guild  v.  Pringle,  145  Fed.  314,  76 
C.  C.  A.  192,  upholding  refusal  to  direct  verdict  for  defendant  in  action 
against  city  contractor  for  death  of  pedestrian  by  falling  into  street 
excavation,  where  testimony  conflicted  as  to  lights  and  deceased's  knowl- 
edge of  excavation;  Patillo  v.  Allen- West  Com.  Co.,  131  Fed.  686,  65 
C.  C.  A.  508,  account  stated,  after  lapse  of  unreasonable  time,  estops 
debtor  from  denying  liability  for  items;  Chicago  ete.  Ry.  Co.  v.  An- 
drews, 130  Fed.  74,  64  C.  C.  A.  399,  holding  one  crossing  tracks  at  small 
station  directly  in  front  of  fast  train,  which  blew  whistle,  guilty  of 
negligence  as  matter  of  law ;  Toledo  Brewing  etc.  Co.  v.  Bosch,  101  Fed. 
532,  41  C.  C.  A.  482,  holding  court  properly  instructed  jury  that  the 
right  to  recover  was  established,  no  dispute  existing  as  to  defendant's 
failure  to  furnish  safe  appliances;  Stowell  v.  Erie  R.  R.  Co.,  98  Fed. 
523,  39  C.  C.  A.  145,  holding  plaintiff  precluded  from  recovering  where 
he  drove  upon  track  immediately  after  train  passed  without  waitinfir 
to  see  if  train  was  approaching  from  opposite  direction;  Guenther  v. 
Metropolitan  R.  R.  Co.,  23  App.  D.  C.  510,  reversing  directed  verdict 
for  defendant  in  action  for  death  resulting  from  injuries  received  by 
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premature  starting  of  «ar  while  attempting  to  board  it;  Sommerville  v. 
Knights  Templars  etc.  Life  Indemnity  Assn.,  11  App.  D.  C.  424,  affirni- 
ing  directed  verdict  for  defendant  in  action  on  life  insurance  policy, 
where  defense  was  suicide;  Olson  v.  Nebraska  Telephone  Co.,  83  Neb; 
744,  120  N.  W.  425,  holding  failure  of  electric  light  company  to  comply 
with  ordinance  relating  to  condition  of  its  wire  is  negligence  and  re- 
versing verdict  for  both  defendants;  Moore  v.  First  Nat.  Bank,  30  Okl. 
627, 121  Pac.  627,  reversing  instructed  verdict  for  plaintiff  in  action  by 
indorsee  of  bill  of  exchange  against  drawee  and  acceptor,  where  evi* 
dence  tended  to  show  plaintiff  was  not  bona  fide  holder ;  Greer  v.  Damas- 
cus Lumber  Co.,  161  N.  C.  147,  76  S.  E.  726,  reversing  nonsuit  in  action 
for  death  of  child  killed  while  riding  on  tailboard  of  backing  engine 
with  knowledge  of  engineer;  dissenting  opinion  in  Dermid  v.  Southern 
Ry.  Co.,  148  N.  C.  195,  61  S.  E.  662,  majority  holding  conductor  guilty 
of  contributory  negligence  in  walking  between  cars  to  couple  air  hose, 
which  was  brakeman's  duty,  and  there  was  safe  method  known  to  con- 
ductor but  not  used  by  him;  Southern  Pac.  Co.  v.  Pool,  160  U.  S.  440, 
40  L.  Ed.  487,  16  Sup.  Ct.  339,  directing  verdict  for  defendant  on  undis- 
puted evidence  of  contributory  negligence;  Blount  v.  Grand  Trunk  Ry. 
Co.,  61  Fed.  379,  9  C.  C.  A.  526,  directing  verdict  for  defendant  where 
plaintiff  was  injured  by  crossing  tracks  without  looking  for  trains; 
Goodlander  MHl  Co.  v.  Standard  Oil  Co.,  63  Fed.  401,  27  L.  R,  A.  584, 
11  C.  C.  A.  253,  directing  verdict  for  defendant  in  action  for  damages 
caused  by  flow  of  oil  from  defective  car;  Franklin  Brass  Co.  v.  Phoenix 
Assur.  Co.,  65  Fed.  776,  13  C.  C.  A.  124,  directing  verdict  for  defendant 
in  action  on  policy  avoided  by  breach  of  conditions;  Southern  Pac.  Co. 
V.  Johnson,  69  Fed.  566, 16  C.  C.  A.  317,  directing  verdict  for  defendant 
in  action  for  death  of  engineer  thrown  from  locomotive;  Sheehan  v. 
St.  Paul  etc.  Ry.  Co.,  76  Fed.  203,  22  C.  C.  A.  121,  directing  verdict  for 
defendant  in  action  for  injury  to  trespasser  on  track;  Chapman  v. 
Yellow-Poplar  Lumber  Co.,  89  Fed.  905,  32  C.  C.  A.  402,  applying  rule ; 
dissenting  opinion  in  Patton  v.  Southern  Ry.  Co.,  82  Fed.  985,  27 
C.  C.  A.  287,  majority  refusing  to  direct  verdict  where  evidence  was 
conflicting;  Grand  Trunk  Ry.  Co.  v.  Baird,  94  Fed.  950,  36  C.  C.  A.  674, 
arguendo. 

Distinguished  in  Cahill  v.  Chicago  etc.  Ry.  Co.,  74  Fed.  294,  20  C.  C.  A. 
184,  refusing  to  direct  verdict  for  defendant  in  action  for  injury  at 
raihroad  crossing. 

Private  action  for  violating  statute  not  expressly  conferring  it. 
Note,  9   L.  R.  A.  848,  345,  382,  888. 

Excessiveness  of  verdicts  for  personal  injuries.    Note,  L.  B.  A. 
1915F,  58,  102,  187,  201,  888. 

Miscellaneous.  Cited  in  Mattson  v.  Minnesota  etc.  R.  R.  Co.,  95  Minn. 
489,  111  Am.  St.  Rep.  494,  70  L.  R.  A.  508,  104  N.  W.  448,  upholding 
amount  of  damages  awarded  for  death  of  child. 
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Bailroad'f  authority  to  adopt  most  eligible  roate  means  meet  dliect 
and  practicable  between  termini. 

Approved  in  Southern  Pac.  R,  R.  Co.  v.  United  States,  109  Fed. 
925,  48  C.  C.  A.  712,  holding  grant  authorizing  construction  of  road  as 
near  as  possible  to  the  thirty-second  parallel  of  north  latitude  did  not 
authorize  construction  near  thirty-fourth  parallel;  United  States  v. 
Choctaw  etc.  R.  R.  Co.,  3  Okl.  493,  41  Pac.  758,  affirming  ruling  that 
line  selected  was  most  feasible;  United  States  v.  Southern  Pac.  R.  R. 
Co.,  94  Fed.  438,  holding  line  of  Texas  Pacific,  as  built,  was  not  au- 
thorized; Oregon  etc.  R.  R.  Co.  v.  United  States,  77  Fed.  73,  74,  23 
C.  C.  A.  15  (see  dissenting  opinion  in  77  Fed.  78,  23  C.  C.  A.  15), 
unlocated  land  granted  by  act  of  1864,  by  reason  of  failure  to  file  map, 
title  passed  to  subsequent  grantee. 

Purpose  of  Northern  Pacific  act  of  1864,  was  to  aid  branch  road  to 
Puget  Bound. 

Approved  in  Northern  Pac.  Ry.  Co.  y.  Balthazar,  82  Fed.  271,  line 
never  having  been  definitely  located,  grant  of  1864  never  took  effect. 

Joint  resolution  of  1870  granted  lands  on  main  line  to  Puget  Bomid 
Tia  Portland. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  De  Lacy,  174  U.  S.  626,  48 
L.  Ed.  1112,  19  Sup.  Ct.  793  (reversing  72  Fed.  728,  19  C.  C.  A.  157, 
which  had  reversed  66  Fed.  451),  following  rule;  Hewitt  v.  Schultz,  180 
U.  S.  146,  46  L.  Ed.  468,  21  Sup.  Ct.  311,  holding  until  valid  selection 
made  by  grantee  of  lands  within  indemnity  limits,  lands  remain  open 
to  disposition  of  United  States ;  United  States  v.  Oregon  etc.  R.  R.  Co., 
176  U.  S.  43,  44  L.  Ed.  365,  20  Sup.  Ct.  266,  holding  lands  embraced 
within  grant  to  Northern  Pacific  properly  patented  to  Oregon  com- 
pany, line  of  former  company  not  definitely  fixed. 

Priority  of  grant  determines  conflicting  claims. 
Approved  in  dissenting  opinion  in  Union  Pac.  R.  Co.  v.  City  of 
Greeley,  189  Fed.  19,  22,  23,  110  C.  C.  A.  571,  majority  holding  grant 
to  Union  Pacific  of  right  of  way  by  act  of  July  2,  1864,  was  present 
grant,  and  by  act  of  1869  Denver  Company  acquired  right  of  way  over 
lands  that  were  public  lands  on  July  2,  1864,  and  persons  acquiring 
title  to  such  lands  after  that  date  take  subject  to  railroad's  right  of 
way. 

Public  lands  granted  to  Oregon  Central,  tbougb  not  located,  did  not 
pass  under  Northern  Pacific  grant. 

Approved  in  Sjoli  v.  Dreschel,  199  U.  S.  566,  50  L.  Ed.  812,  26  Sup. 
Ct.  154,  applying:  principle;  Northern  Pacific  Ry.  Co.  v.  Trodick,  221 
U.  S.  213,  55  L.  Ed.  707,  31  Sup.  Ct.  607,  lands  within  place  limit  of 
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railroad  grant,  actually  occupied  by  homesteader,  did  not  pass,  bat 
were  excepted  from  its  operation;  Nelson  v.  North  Pass  Ry.  Co.,  188 
U.  6.  116,  47  L.  Ed.  410,  23  Sup.  Ct.  305  (dissenting  opinion,  188  U.  S. 
151,  47  L.  Ed.  423,  23  Sup.  Ct.  318),  protecting  homestead  settler  occupy- 
ing lands  after  grant  but  before  definite  location  made;  United  States 
V.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  41,  44  L.  Ed.  364,  20  Sup.  Ct.  265, 
holding  lands  embraced  in  grant  to  Northern  Pacific  properly  patented 
^to  Oregon  company,  line  of  former  company  not  definitely  fixed;  Oregon 
etc.  R.  R.  Co.  V.  United  States,  77  Fed.  72,  23  C.  C.  A.  15  (see  dissent- 
ing opinion  in  77  Fed.  75,  76,  77,  23  C.  C.  A.  15),  grant  to  Oregon  rail- 
way before  definite  location  of  Northern  Pacific,  under  act  of  1864, 
passed  lands  to  former;  United  States  v.  Northern  Pac.  R.  R.  Co.,  67 
Fed.  891,  allowing  recovery  for  timber  cut  by  Northern  Pacific ;  dissent- 
ing opinion  in  Union  Pac.  R.  Co.  v.  City  of  Greeley,  189  Fed.  24,  110 
C.  C.  A.  571,  majority  holding  filing  by  Union  Pacific  of  map  of  route 
prior  to  transfer  of  its  rights  to  Denver  Company  did  not  affect  right 
of  way,  which,  unlike  land  grant,  was  subject  to  no  condition  that  land 
be  free  of  homesteads,  but  was  absolute. 

Public  lands,  forfeited  under  railroad  grant,  revert  to  XJnlted  States. 
Approved  in  Lake  Superior  Ship  Canal  etc.  Co.  v,  Cunningham,  155 
U.  S.  372,  39  L.  Ed.  189,  15  Sup.  Ct.  110,  provision  for  forfeiture  of 
land  grant  to  Michigan  for  noncompletion  of  railroad  only  enforceable 
by  United  States;  United  States  v.  Loughrey,  71  Fed.  923,  18  C.  C.  A. 
391,  on  grant  to  Michigan  title  remained  in  State,  though  conditions 
broken,  till  proceedings  for  forfeiture  by  United  States. 

Whether  railroad  could  take  lands  Is  question  to  be  raised  by  cor- 
poration and  State  only. 

Approved  in  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  207  Fed. 
13,  124  C.  C.  A.  573,  failure  of  telegraph  company  organized  under 
New  York  law  to  file  certificate  as  amendment  to  law  required  did  not 
prevent  company  from  acquiring  new  lines  in  other  States  or  from 
condemning  right  of  way,  as  New  York  alone  could  enforce  such  condi- 
tion subsequent  and  could  waive  it. 

152  U.  S.  301-317,  38  L.  Ed.  460,  14  Sup.  Ot.  592,  KEOKUK  ETC.  B.  B. 
V.  MI8SOT7BI. 

Where  identity  is  preserved  after  consolidation,  tax  exemption  con- 
tinues;   alitor  where  consolidation   dissolves. 

Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  437, 
54  L.  Ed.  658,  30  Sup.  Ct.  242,  State  statute  authorizing  transfer  of 
privileges  of  corporation  enjoying  immunity  from  taxation  should  not 
be  interpreted  as  including  that  immunity  in  transfer;  Rochester  Ry. 
Co.  v.  Rochester,  205  U.  S.  251,  254,  51  L.  Ed.  790,  792,  27  Sup.  Ct.  469, 
holding  street  railway  corporation  incorporated  under  New  York  law 
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imposing  duty  of  paving  portion  of  street,  cannot  elaim  eontraet  ex- 
emption of  predecessor  in  title;  Solmonovich  ▼.  Denver  Consolidated 
Tramway  Co.,  39  Colo.  291,  89  Pac.  60,  where,  after  consolidation  of 
two  corporations,  suit  was  brought  against  old  company  and  complaint 
showed  injuries  were  inflicted  by  new  company,  amendment  should  be 
allowed  substituting  name  of  new  company;  Diggs  v>  Fidelity  &  Deposit 
Co.,  112  Md.  73,  20  Ann.  Oas.  1274,  75  Atl.  522,  where  two  corporations 
consolidated  under  statute,  corporate  existence  of  former  companies 
ceased,  and  company  was  new  corporation  acquiring  rights  by  grant 
from  State  and  not  by  transfer  from  former  corporations;  In  re  Berg- 
dorf 's  Will,  206  N.  Y.  315,  99  N.  E.  717,  legislature  may  provide  that 
trust  company  into  which  another  company  designated  as  executor  has 
been  merged  subsequent  to  making  and  prior  to  probating  of  will  shall 
be  transferee  of  privilege  of  being  executor;  Adams  v.  Yazoo  etc.  R.  R. 
Co.,  77  Miss.  237,  238,  239,  24  South.  202,  203,  holding  SUte  statute 
allows  consolidation  of  railroads  resulting  in  new  company  and  not 
mere  merger. 

Effects  of  consolidation  of  corporationSi.    Note,  89  Am.  St.  Bep. 
609,  616,  626,  634. 

Exemption  from  taxation  is  never  presumed. 

Approved  in  United  States  v.  Allen,  163  U.  S.  504,  41  L.  Ed.  244,  16 
Sup.  Ct.  1073,  holding  exemption  claimed  under  tariff  law  must  be 
.strictly  construed  against  claimant;  Ford  v.  Delta  etc.  Land  Co.,  164 
U.  S.  666,  41  L.  Ed.  692,  17  Sup.  Ct.  232,  holding  exemption  of  rail- 
road includes  only  property  used  in  its  business ;  New  Mexico  v.  United 
States  Trust  Co.,  172  U.  S.  186,  48  L.  Ed.  412, 19  Sup.  Ct.  133,  holding 
statute  exempting  railroad  right  of  way  includes  land  and  structures 
thereon;  Ada)ns  v.  Tombigbee  Mills,  78  Miss.  687,  29  South.  472,  tax- 
ing, under  act  of  1882  exempting  factories  from  taxation,  excess  valu- 
ation of  capital  stock  over  amount  invested  in  property. 

Distinguished  in  New  Orleans  v.  Citizens'  Bank,  167  U.  S.  399,  42 
L.  Ed.  212,  17  Sup.  Ct.  914,  holding  exemption  of  bank  continues  during 
extension  of  charter. 

Consolidation  requiring  new  stock  Issue  and  recording  of  agreement 
as  charter  extinguishes  old  corporations. 

Approved  in  Shaw  v.  Covington,  194  U.  S.  600,  48  L.  Ed.  1184,  24 
Sup.  Ct.  754,  corporation  formed  by  consolidation  under  Kentucky  act 
of  1893  can  claim  no  right  to  monopoly  of  electric  business  conferred  by 
act  of  1882  on  one  of  constituent  companies;  Wasley  v.  Chicago  etc. 
Ry.  Co.,  147  Fed.  614,  where  corporation  of  Illinois  and  Iowa  formed 
by  consolidation  of  corporation  from  each  State  consolidated  witli  five 
Iowa  corporations,  it  was  corporation  of  either  State  for  purposes 
of  Federal  jurisdiction;  Jones  v.  Missouri  etc.  El.  Co.,  135  Fed.  158, 
under  Mo.  Rev.  Stats.  1899,  §  1334,  consolidation  extinguished  constitu- 
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ent  eompaiuea  so  that  atockholder  in  one  could  not  sue  in  equity  on 
theory  that  it  was  still  in  existence;  Winn  y.  Wabash  R.  R.  Co.,  118 
Fed.  58,  60,  denying  consolidated  company  right  to  remove  snit  on 
ground  of  citizenship,  plaintiff  and  one  of  consolidating  companies  citi- 
zens of  same  State;  St.  Louis  etc.  Ry.  Co.  v.  Miller  County,  67  Ark. 
503,  55  S.  W.  928,  holding  consolidated  road  limited  by  statute  to  right 
of  way  not  exceeding  one  hundred  feet  in  width;  Senn  v.  Levy,  111 
Ky.  325,  63  S.  W.  778,  holding  amending  articles  under  new  law  in 
effect  a  reorganization  thereunder,  subjecting  stockholders  to  double 
liability  to  creditors;  United  States  v.  Stanford,  70  Fed.  359,  363,  17 
C.  C.  A.  143,  holding  stockholders'  liability  extinguished  on  consolida- 
tion with  corporation  under  statute  exempting  them;  Adams  v.  Yazoo 
etc.  R.  R.  Co.,  77  Miss.  248,  251,  24  South.  206,  208,  State  statute  allows 
consolidation  of  railroads  resulting  in  new  company  and  not  mere 
merger;  State  v.  Lesueur,  145  Mo.  328,  46  S.  W.  1076,  applying  rule 
under  Missouri  Constitution;  Combes  ▼.  Keyes,  89  Wis.  311,  46  Am. 
St.  Bep.  84S,  27  L.  B.  A.  S74,  62  N.  W.  93,  holding  corporation  dissolved 
where  all  its  property  was  sold  at  judicial  sales  and  it  transacts  no 
more  business. 

Distinguished  in  State  y.  Keokuk  etc.  Ry.  Co.,  153  Mo.  171,  77  Am. 
St  Bep.  713,  54  S.  W.  562,  holding  refunding  bonds  issued  by  county 
for  purpose  of  taking  up  other  bonds  are  privileged  to  same  exemp- 
tions from  taxation  as  attached  to  original  bonds. 

Consolidation,   subject  to  obligations  and  privileges  of  constituents, 
does  not  carry  tax  exemption. 

Approved  in  Qreat  Northern  Ry.  Co.  v.  Minnesota,  216  U.  S.  227, 
54  L.  Ed.  458,  30  Sup.  Ct.  344,  where  State  Constitution  requires  equal 
taxation  of  property,  legislature  cannot  thereafter  agree  that  tax  of 
certain  per  centum  on  property  of  railroad  not  exempted  shall  be  in 
lieu  of  all  other  taxation;  San  Antonio  Traction  Co.  v.  Altgelt,  200 
U.  S.  309,  50  L.  Ed.  494,  26  Sup.  Ct.  261,  applying  rule  to  rate  regula- 
tion of  street  railroads  under  Texas  Constitution ;  Yazoo  &  M.  V.  R.  R. 
Co.  V.  Adams,  180  U.  S.  21,  45  L.  Ed.  407,  21  Sup.  Ct.  247,  holding 
companies  consolidating,  issuing  new  stock  and  taking  new  name,  sub- 
ject to  existing  law  regardless  of  exemptions  enjoyed  by  either;  State* 
V.  Chicago  Great  Western  Ry.  Co.,  106  Minn.  301,  119  N.  W.  213,  and 
State  V.  Great  Northern  Ry.  Co.,  106  Minn.  329,  119  N.  W.  208,  both 
upholding  act  increasing  rate  of  gross  earnings  tax  of  railroad  com- 
panies doing  business  in  this  State  to  four  per  cent;  Shock  v.  Sweet, 
45  Okl.  63,  145  Pac.  392,  town  lots  originally  part  of  homestead  of 
Creek  f reedman  from  which  restrictions  on  alienation  had  been  removed 
were  subject  to  taxation  in  hands  of  purchaser;  Lake  Drummond  Canal 
Co.  V.  Commonwealth,  103  Va.  348,  354,  49  S.  E.  509,  511,  corporation 
formed  by  foreclosure  purchaser  of  property  of  corporation  does  not 
acquire    tax    exemption  granted  to  old  company,  its  successors    and 
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assigns ;  Keoknk  eta.  R.  R.  Co.  v.  Scotland  Co.,  152  U.  S.  318  (see  3S 
L.  Ed.  467,  14  Sup.  Ct.  608),  applying  rule;  Phoenix  Ins.  Co.  v.  Ten- 
nessee, 161  U.  8.  180,  186,  40  L.  Ed.  662,  664,  16  Sup.  Ct.  473,  475, 
holding  statute  granting  to  corporation  all  rights  previously  granted  to 
another,  does  not  carry  exemption;  Louisville  etc.  R.  R.  Co.  t.  Ken- 
tucky, 161  U.  S.  703,  40  L.  Ed.  860,  16  Sup.  Ct.  724,  holding  railroad, 
having  power  to  unite  with  others,  cannot  purchase  parallel  road  con- 
trary to  statute ;  Adams  v.  Yazoo  etc.  M,  R.  Co.,  77  Miss.  252,  255,  24 
South.  209,  211,  24  South.  318,  319,  applying  rule  to  railroad  consoli- 
dation after  Constitution  prohibiting  exemptions. 

Right  of  legislature  to  repeal  exemption  from  taxation  in  corpo- 
rate charter.    Note,  13  Ann.  Oas.  681,  684,  686. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  39,  51,  99,  100,  102. 

Mortgagee  is  not  bound  by  Judgment  against  mortgagor  unless  be  or 
representative  is  made  party. 

Approved  in  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
165,  following  rule;  Old  Colony  Trust  Co.  v.  Omaha,  230  U.  S.  122, 
67  L.  Ed.  1419,  33  Sup.  Ct.  967,  judgment  against  corporation  constru- 
ing its  franchise  is  not  res  judicata  as  against  mortgagee  not  party  to 
suit  and  whose  rights  were  acquired  prior  to  suit  in  which  judgment 
was  entered ;  Illinois  Trust  etc.  Bank  v.  Des  Moines,  224  Fed.  622,  623. 
mortgagee  not  made  party  to  action  by  city  to  declare  franchise  of 
railway  has  expired  is  not  bound  by  judgment  where  mortgage  was 
executed  to  secure  bond  issue  before  action  was  b^^n;  Saunders  v. 
Publishers'  Paper  Co.,  208  Fed.  447,  mortgagee  of  land  is  not  estopped 
by  decree  affecting  mortgagor's  title  in  suit,  to  which  he  was  not  party, 
commenced  after  mortgage  was  given  in  State  where  mortgagee  lias 
legal  title ;  United  Sheet  etc.  Plate  Co.  v.  Hess,  159  Fed.  892,  87  C.  C.  A. 
69,  holding  trustee  of  mortgage  to  secure  bond  issue  was  indispensable 
party  to  suit  by  creditors  to  enforce  lien  on  bankrupt's  property; 
Farmers'  Loan  etc.  Co.  v.  Meridian  Waterworks  Co.,  139  Fed.  666, 
mortgagee  of  waterworks  franchise  cannot  be  deprived  of  security  by 
decree  against  company  annulling  franchise  entered  in  suit  commenced 
after  mortgage  given  and  to  which  mortgagee  not  party;  Wicomico  Co. 
Commrs.  v.  Bancroft,  135  Fed.  980,  70  C.  C.  A.  287,  question  as  to  lia- 
bility of  property  or  railroad  to  taxation  in  suit  to  which  railroad 
was  party  is  not  res  judicata  as  against  prior  mortgage  bondholders 
not  parties;  Moody  v.  Vondereau,  131  Ga.  528,  62  S.  E.  823,  mortgagee 
is  not  bound  by  judgment  against  mortgagor  in  suit  after  mortgage 
is  given  unless  he  is  made  party  to  suit;  Old  Dominion  Copper  Min. 
etc.  Co.  V.  Bigelow,  203  Mass.  206,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E. 
213,  judgment  of  Federal  court  in  another  State  in  favor  of  executor 
of  promoter  of  corporation  sued  by  corporation  for  rescission  of  sale 
of  property  to  it  by  promoter  and  his  associate  is  not  bar  to  suit  in 
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Massachusetts  eonrt  by  corporation  against  associate  promoter  for 
secret  profits,  where  associate  promoter  was  not  party  in  Federal  court; 
In  re  Parley,  Matter  o£  Farley  v.  Wurz,  217  N.  Y.  110,  111  N.  E. 
481,  where  liquor  tax  certificate  holder  is  indicted  on  day  of  its  trans- 
fer for  using  premises  as  disorderly  house,  judgment  of  conviction  on 
plea  of  guilty  after  transfer  cannot  support  revocation  of  certificate  in 
hands  of  transferee;  Coe  v.  Wormell,  88  Wash.  123,  162  Pac.  718, 
mortgagee  is  not  bound  by  judgment  against  mortgagor  in  suit,  to 
which  he  was  not  made  party,  commenced  by  third  parties  subsequent 
to  execution  of  mortgage;  Keokuk  etc.  R.  R.  Co.  v.  Scotland  Co.,  152 
U.  S.  322,  38  L.  Ed.  461,  14  SUp.  Ct.  606,  holding  purchaser,  under 
mortgage,  not  entitled  to  estoppel  under  decree  obtained  in  suit  begun 
after  execution  of  mortgage;  Louisville  Trust  Co.  v.  Cincinnati,  76  Fed. 
299,  22  C.  C.  A.  334,  holding  mortgagee  of  railroad  franchises  not  con- 
cluded by  decree  affecting  their  validity,  to  which  mortgagor  only  was 
a  party;  Andrews  v.  National  Foundry  etc.  Works,  77  Fed.  777,  86 
L.  B.  A.  154,  23  C.  C.  A.  454,  holding  title  of  mortgagee,  purchasing  at 
foreclosure  sale,  not  affected  by  subsequent  mechanics'  liens  suits. 

Distinguished  in  Manhattan  Trust  Co.  v.  Chicago  etc.  Traction  Co., 
188  Fed.  1012,  judgment  of  State  court  against  Federal  court  receiver 
in  respect  to  receivership  property  is  final  as  to  amount  of  liability; 
Norton  v.  San  Jose  Fruit-Packing  Co.,  83  Fed.  514,  27  C.  C.  A.  576, 
following  prior  decision  on  validity  of  patent  in  subsequent  suit  for 
its  infringement  by  another  party. 

Judgment  in  nit  for  taxes  for  one  year  is  no  bar  to  suit  for  anotlier 
year. 

Approved  in  Bancroft  v.  Wicomico  County  Commrs.,  121  Fed.  875, 
holding  decree  determining  liability  of  company  to  taxation  not  res 
judicata  as  against  mortgage  bondholder;  Union  &  Planters'  Bank  v. 
Memphis,  111  Fed.  570,  49  C.  C.  A.  455,  holding  State  court's  judgment 
in  favor  of  validity  of  exemption  of  corporation  for  taxes  of  previous 
years  not  res  adjudicata  in  Federal  court  as  to  taxes  for  subsequent 
years;  Mercantile  Nat.  Bank  v.  Lander,  109  Fed.  24,  holding  decree 
enjoining  collection  of  taxes  levied  in  one  year  not  an  adjudication 
of  complainant's  liability  for  similar  taxes  in  subsequent  year;  Cole- 
man V.  Fields,  142  Ga.  207,  82  S.  E.  529,  judgment  against  plaintiff  in 
suit  to  enjoin  levying  tax  on  ground  that  election  was  void  and  tax  not 
authorized  in  that  county,  was  conclusive  in  subsequent  suit  by  same 
person  to  enjoin  collection  of  tax  on  same  ground;  Newport  v.  Com- 
monwealth, 106  Ky.  450,  451,  45  L.  R.  A.  521,  522,  51  S.  W.  434,  hold- 
ing adjudication  from  taxation  for  one  year  not  a  bar  to  action  for 
taxes  for  subsequent  years,  adjudication  not  resulting  from  contract 
exempting  defendant;  Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  265, 
268,  24  South.  213,  216,  220,  State  v.  Bank  of  Commerce,  95  Tenn. 
XVI--58 
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231,  31  S.  W.  996,  and  Union  Planters'  Bank  v.  Memphis,  101  Tenn. 
168,  46  S.  W.  561,  all  applying  role  and  enforcing  payment  of  taxes. 

Distingnished  in  Baehanan  v.  E^noxville  etc.  R.  R.  Co.,  71  Fed.  336, 
18  C.  C.  A.  122,  and  New  Orleans  v.  Citizens'  Bank,  167  U.  S.  400, 
42  L.  Ed.  212,  17  Sap.  Ct.  915,  both  holding  prior  suit,  declaring  de- 
fense to  taxes  valid,  a  bar  to  subsequent  suit  for  same  taxes. 

Modified  in  Kansas  City  Exposition  Driving  Park  v.  Kansas  City, 
174  Mo.  438,  74  S.  W.  982,  holding  judgment  holding  property  exempt 
from  taxation  for  previous  years  a  bar  to  subsequent  suits  where  no 
change  has  taken  place  as  to  law  or  facts,  otherwise  not. 

Judgment  is  conclusive  only  as  to  points  actually  decided  where  later 
suit  is  on  different  demand. 

Approved  in  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed. 
165,  following  rule;  Adams  v.  Yasoo  etc.  R.  R.  Co.,  77  Miss.  261,  24 
South.  212,  and  St.  Joseph  Union  Depot  Co.  v.  Chicago  etc.  Ry.  Co., 
89  Fed.  651,  32  C.  C.  A.  284,  both  holding  judgment  only  conclusive  on 
all  matters  essential  to  support  it. 

Disting^uished  in  Newport  v.  Commonwealth,  106  Ky.  445,  50  S.  W. 
848,  holding  adjudication  from  taxation  for  one  year  not  a  bar  to  action 
for  taxes  for  subsequent  years,  adjudication  not  resulting  from  con- 
tract; Willoughby  v.  Northeastern  R.  R.  Co.,  52  S.  C.  175,  29  S.  E. 
632,  holding  issue,  once  adjudicated,  cannot  be  again  litigated  between 
same  parties  or  their  privies. 

Estoppel  must  be  mutual  in  operation. 

Approved  in  Bigelow  v.  Old  Dominion  Copper  Min.  etc.  Co.,  225 
U.  S.  127,  Ann.  Oas.  1913E,  875,  56  L.  Ed.  1021,  32  Sup.  a.  641,  failure 
to  recover  against  one  joint  tort-feasor  is  not  bar  to  suit  against  other; 
Yazoo  etc.  R.  R.  Co.  v.  Adams,  81  Miss.  122,  32  South.  948,  holding 
State  not  estopped  by  court's  erroneous  decision,  holding  charter  ex- 
emptions valid  when  rendered  after  property  acquired;  De  Watteville 
v.  Sims,  44  Okl.  714,  146  Pac.  226,  purchaser  of  land  would  not  be 
bound  by  judgment  against  grantor  in  action  subsequent  to  purchase 
to  which  he  was  not  party,  and  cannot  avail  himself  of  judgment  in 
favor  of  grantor  as  res  judicata. 

Right  of  corporations  to  consolidate.    Note,  52  L.  B.  A.  369,  372. 

Miscellaneous.  Cited  in  Omaha  Water  Co.  v.  Omaha,  147  Fed.  6, 
8  Ann.  Oas.  614,  12  L.  B.  A.  (N.  8.)  736,  77  C.  C.  A.  267,  Nebraska 
constitutional  provision  reserving  power  to  amend  or  repeal  general 
corporation  laws  does  not  authorize  legislature  to  impair  contracts  be- 
tween third  persons  and  corporations;  Corporation  Commission  v.  Sea- 
board Air  Line  System,  127  N.  C.  285,  37  S.  E.  267,  to  point  that  corpo- 
ration, to  take  advantage  of  charter  as  a  defense,  must  specifically  plead 
it,  charter  being  a  private  statute. 
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162  XT.  8.  817-318,  38  L.  Ed.  457,  14  Sop.  Ot.  608,  KEOKUK  ETC.  B.  B. 
CO.  T.  BOOTIiAND  OO. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitation.    Note,  60  L.  B.  A.  51. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  li.  B.  A.  (N.  8.)  446. 

16^  17.  8.  318-327,  38  L.  Ed.  467,  14  Sop.  Ot.  606,  KEOKUK  ETC.  B.  B.  CO. 
▼.  SCOTLAND  CO, 

One  taking  title  at  forecloeure  cannot  revive  suit  to  enjoin  taxes 
commenced  after  mortgage. 

Cited  in  Yazoo  etc.  B.  R.  Co.  v.  Adams,  77  Miss.  774,  25  South.  356, 
arguendo. 

Estoppel  mnst  be  mutual  in  operation. 
Approved  in  De  Watteville  v.  Sims,  44  Old.  714,  146  Pac.  226,  person 
purchasing  land  cannot  avail  himself  of  judgment  in  favor  of  grantor 
in  action  subsequent  to  purchase,  where  he  was  not  made  party. 

152  XT.  S.  327-^6,  88  L.  Ed.  463,  14  Sup.  Ct.  611,  DOWEUi  T.  APPLE- 
GATE. 

Judgment  cannot  be  attacked  collaterally  because  Jurisdiction  of  Cir- 
cuit Court  does  not  appear. 

Approved  in  £z  parte  Harding,  219  U.  S.  369,  37  L.  B.  A.  (N.  8.) 
392,  55  L.  Ed.  254,  31  Sup.  Ct.  324,  denying  mandamus  to  compel  Cir- 
cuit Court  to  remand  case  in  which  it  decided  that  it  had  jurisdiction 
on  issues  of  citizenship  and  separable  controversy;  Loeser  v.  Savings 
Deposit  Bank  etc.  Co.,  163  Fed.  214,  89  C.  C.  A.  642,  fact  that  Circuit 
Court  of  Appeals  reviewed  judgment  of  court  of  bankruptcy  on  appeal, 
when  it  was  reviewable  only  on  petition  to  revise,  does  not  render  judg- 
ment nullity,  and  court  has  no  power  to  expunge  it  at  subsequent  term; 
In  re  First  National  Bank,  152  Fed.  70,  11  Ann.  Cas.  355,  81  C.  C.  A. 
260,  adjudication  of  Federal  court  that  corporation  is  bankrupt  until 
reversed  by  direct  proceeding  estops  complaining  creditors  from  prov- 
ing that  corporation  was  not  chiefly  manufacturing  corporation;  Edel- 
stein  V.  United  States,  149  Fed.  639,  9  L.  B.  A.  (N.  8.)  236,  79  C.  C.  A. 
328,  where,  after  debtor  adjudged  bankrupt,  he  applied  for  discharge 
and  no  appeal  taken,  adjudication  not  collaterally  attackable  for  defect 
in  petition  in  proceeding  against  bankrupt  for  taking  false  oath ;  Groton 
etc.  Mfg.  Co.  V.  Clark  etc.  Brick  Co.,  136  Fed.  33,  68  C.  C.  A.  577, 
where  clerk  of  court  of  record  fails  to  enter  judgment  in  full,  in 
fact  ordered  by  court,  at  proper  time,  entry  of  judgment  nunc  pro  tunc 
at  subsequent  term,  on  knowledge  of  judge,  without  notice,  does  not 
make  it  collaterally  attackable;  Ridge  v.  Manker,  132  Fed.  602,  67 
C.  C.  A.  596,  where  in  State  suit  to  cancel  mortgage  to  which  mort-* 
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gagee  'a  reoeiver  appointed  is  another  jnrisdietion  made  party,  and  ap- 
peared;  State  decision  was  eonclasive  on  receivers;  Hang  v.  Great 
Northern  Ry.  Co.,  102  Fed.  76,  42  C.  C.  A.  167,  denying  judgment, 
although  record  fails  to  show  proper  citizenship,  open  to  collateral  at- 
tack by  party  thereto;  Whitford  v.  Whitford,  100  Ark.  70,  139  S.  W. 
655,  decree  of  divorce  is  not  subject  to  collateral  attack  on  ground 
that  neither  complaint  nor  proof  showed  plaintiff  was  resident  for 
twelve  months  preceding  action;  Fulton  v.  Fletcher,  12  App.  D.  C.  13. 
in  suit  upon  appeal  bond,  collateral  attack  upon  jurisdiction  of  appel- 
late court  upon  ground  that  appeal  was  from  interlocutory  order  and 
not  final  decree  cannot  be  sustained,  where  court  has  discretion  to 
entertain  appeals  from  interlocutory  orders,  and  nothing  in  record 
shows  want  of  jurisdiction;  Hull  v.  Burr,  64  Fla.  88,  59  South.  788, 
judgment  of  Federal  court  in  bankruptcy  cannot  be  attacked  collat- 
erally in  State  court;  Finley  v.  Chamberlin,  46  Fla.  587,  35  South.  3, 
applying  rule  to  Circuit  Court  decree  in  suit  transferred  from  another 
circuit  because  judge  disqualified;  Stone  v.  Winn,  165  Ky.  26,  176 
S.  W.  940,  judgment  of  court  that  it  had  jurisdiction  affirmed  by  Court 
of  Appeals  was  res  judicata  as  to  lower  court's  jurisdiction,  which 
could  not  be  questioned  collaterally;  Evers  v.  Watson,  156  U.  S.  533, 
39  L.  Ed.  523,  15  Sup.  Ct.  433,  holding  judgment  valid,  although  re- 
moval proceedings  are  not  clearly  shown  in  record;  Dexter  v.  Sayward, 
84  Fed.  303,  and  Pullman's  Palace-Car  Co.  v.  Washburn,  66  Fed.  794, 
both  holding  judgment  not  open  to  collateral  attack  for  want  of  proper 
jurisdictional  allegations  in  petition  for  removal. 

Judgment  of  Circuit  Court,  even  without  Jurisdiction,  la  conclusive 
on  parties  until  reversed. 

Approved  in  United  States  v.  Morse,  218L  U.  S.  508,  21  Ann.  Cas. 
782,  54  L.  Ed.  112«,  31  Sup.  Ct.  37,  error  of  equity  court  in  sale  of 
infant's  estate  may  be  reversed  by  appellate  court,  but  is  not  nullity 
until  so  corrected;  Chesapeake  etc.  Ry.  Co.  v.  McCabe,  213  U.  S.  221, 
58  L.  Ed.  771,  29  Sup.  Ct.  430,  judgment  of  Federal  Circuit  Court  is 
not  void,  even  if  jurisdiction  of  suit  removed  be  improperly  assumed 
and  maintained,  and  is  binding  on  State  court  until  reversed;  River- 
dale  Cotton  Mills  V.  Alabama  etc.  Mfg.  Co.,  198  U.  S.  197,  198,  49 
L.  Ed.  1016,  25  Sup.  Ct.  629,  applying  rule  to  decree  foreclosinpr  trust 
deed;  In  re  Lennon,  166  U.  S.  553,  41  L.  Ed.  1113,  17  Sup.  Ct.  660 
(affirming  64  Fed.  322,  12  C.  C.  A.  134),  holding  jurisdiction  not  open 
to  collateral  attack  where  requisite  citizenship  appears;  Buxton  v.  Penn- 
sylvania Lumber  Co.,  221  Fed.  724,  judgment  of  State  court  after  re- 
moval of  cause  to  Federal  court  is  nullity;  Illinois  Cent.  R.  Co.  v. 
Sheegog,  177  Fed.  759,  judgment  of  Federal  court  for  defendant  in 
case  removed  from  State  court  was  valid,  but  defendant  was  estopped 
to  enforce  it  by  decision  of  Federal  Supreme  court,  on  writ  of  error 
by  defendant  to  State  court  for  plaintiff  on  ground  that  petition  for 


917  DOWELL  v.  APPLEaATE.        152  U.  S.  327-346 

removal  was  not  sofficient  to  oust  State  eourt  of  jurisdiction;  In  re 
IveSy  111  Fed.  497,  refusing  to  entertain  petition,  to  set  aside  adjudi- 
cation, filed  several  terms  after  adjudication;  Thayer  v.  Kansas  Loan 
ft  Trust  Co.,  100  Fed.  904,  refusing  to  determine  whether  State  court 
erred  as  to  priority  of  lien,  plaintiff  failing  to  secure  reversal  of  judg- 
ment; First  Nat.  Bank  v.  Masterson,  29  Okl.  78,  116  Pac.  163,  dis- 
charge in  bankruptcy,  until  reversed  in  direct  proceeding,  is  conclu- 
sive and  cannot  be  attacked  collaterally;  Wattles  v.  Foster,  126  Tenn. 
452,  Ann.  Oas.  1913E,  69,  150  S.  W.  419,  where  Supreme  Court  assumed 
jurisdiction  of  appeal  which  should  have  been  taken  to  Court  of  Civil 
Appeals,  judgment,  although  erroneous,  was  not  void,  and  was  binding. 
<  Distinguished  in  Murray  v.  American  Surety  Co.,  70  Fed.  346,  17 
C.  C.  A.  13d,  holding  exercise  by  court  of  unauthorized  power  was  void 
and  open  to  collateral  attack. 

Effect  of  inadvertent  assumption  of  jurisdiction  by  appellate  court. 
Note,  Aim.  Oai.  1918E,  70. 

Judgment  estops  as  to  all  grounds  of  recovery  or  defense  tliat  might 
have  been  presented. 

Approved  in  United  States  v.  Southern  Pacific  R.  R.  Co.,  223  U.  S.^ 
571,  56  L.  Ed.  555,  32  Sup.  Ct.  326,  where  selections  of  land  by  rail- 
road were  made  after  decision  of  this  court,  selection  will  not  be  de- 
clared illegal  at  instance  of  government  if  its  claim  is  inconsistent  with 
its  position  in  earlier  case;  Fayerweather  v.  Ritch,  195  U.  S.  301,  49 
L.  Ed.  211,  25  Sup.  Ct.  58,  determining  effect  as  res  adjudicata  of  decree 
in  suit  in  which  validity  of  releases  put  in  issue  and  in  which  no 
judgment  could  have  been  rendered  without  determining  question; 
National  Foundry  &  Pipe  Works  v.  Oconto  City  Water  Supply  Co., 
183  U.  S.  237,  46  L.  Ed.  171,  22  Sup.  Ct.  120,  holding  validity  of  title 
having  been  established,  all  other  grounds,  other  than  ground  presented 
to  establish  invalidity,  waived;  Louisville  &  N.  R.  Co.  v.  Western  Union 
Tel.  Co.,  233  Fed.  83,  decree  of  dismissal  of  bill  presenting  same  issues 
in  State  court  precludes  bill  by  same  person  on  same  issues  in  Federal 
court;  Rust  Land  etc.  Co.  v.  Wheeler,  189  Fed.  326,  111  C.  C.  A.  53, 
where  plaintiff  sold  timber  to  defendants,  warranting  title,  and  de- 
fendant was  compelled  to  pay  for  timber  removed  from  one  tract  in 
action  by  third  party,  defended  by  plaintiff,  judgment  was  conclusive  as 
to  quantity  of  timber,  but  not  as  to  measure  of  defendant's  rights  for 
breach  of  warranty;  Worrell  v.  Whitney,  185  Fed.  1003,  where  former 
suit  was  dismissed  for  failure  to  establish  essential  element  of  cause 
of  action,  dismissal  was  on  merits,  and  was  res  judicata,  precluding 
subsequent  suit  on  same  cause  of  action;  United  States  v.  Southern 
Pac.  R.  Co.,  167  Fed.  514,  93  C.  C.  A.  146,  decree  quieting  title  of 
United  States  to  lands  against  claim  of  railroad  was  conclusive  as  to 
right  of  railroad  to  select  such  lands  as  lieu  lands  under  gprants  then 
in  force;  Kellogg  v.  Maloney,  152  Fed.  408,  81  C.  C.  A.  531,  where, 
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in  aetion  to  foreelose  tax  lien,  motion  to  qoash  snmmons  was  denied, 
and  defendant  failing  to  answer  within  five  days  given,  judgment  by 
default  was  entered,  validity  of  service  could  not  be  relitigated  in  an- 
other court;  Sweeney  v.  Hanley,  126  Fed.  101,  61  C.  C.  A.  153,  and 
Hanley  v.  Beatty,  117  Fed.  67,  54  C.  C.  A.  445,  both  holding  defend- 
ants barred  from  asserting  ownership  in  ore  on  ground  that  vein  had 
apex  in  other  property — such  claim,  if  true,  should  have  been  set  up 
in  prior  suit;  Glencove  Granite  Co.  v.  City  Trust  etc.  Co.,  114  Fed.  980, 
holding  decree  against  corporation  due  to  failure  to  show  right  to  sue 
in  State  bar  to  action  in  Federal  court,  although  such  evidence  intro- 
duced ;  Union  Savings  &  Loan  Assn.  v.  Byrne,  114  Fed.  834,  52  C.  C.  A. 
465,  holding  suit  to  quiet  title  a  bar  to  subsequent  suit  regardless  oi 
whether  grounds  relied  upon  in  second  suit  were  presented  in  former; 
Manhattan  Trust  Co.  v.  Trust  Co.  of  North  America,  107  Fed.  333, 
46  C.  C.  A.  322,  holding  decree  conclusive  against  subsequent  petition, 
claim  made  being  same  in  both  proceedings;  Cummings  v.  Baker,  16 
App.  D.  C.  16,  holding  decree  of  dismissal  was  for  laches  and  not 
adjudication  upon  merits,  and  did  not  bar  action  at  law  between  same 
parties  involving  same  cause  of  action;  Slack  v.  Perrine,  9  App.  D.  C. 
155,  decree  in  habeas  corpus  proceeding  in  New  Jersey  giving  mother 
custody  of  infants,  whether  erroneous  or  not,  is  binding  until  reversed, 
and  bar  to  claim  of  testamentary  guardian  in  this  court;  Bieber  t. 
Fcchheimer,  9  App.  D.  C.  557,  holding  decree,  in  suit  by  judgment  cred- 
itors, implied  accounting  and  was  n6i  final  in  sense  that  writ  of  execu- 
tion can  be  issued  upon  it;  Richmond  etc.  R.  R.  Co.  v.  Gorman,  7  App. 
D.  C.  108,  judgment  by  consent  in  North  Carolina' court,  in  favor  of 
administrator  and  against  railroad,  cannot  be  attacked  for  fraud  in 
collateral  proceeding  here;  Moehlenpah  v.  Mayhew,  138  Wis.  577,  119 
N.  W.  832,  in  suit  to  rescind  sale  of  remainder,  judgment  that  con- 
tract of  sale  was  valid,  though  neither  vendor  nor  purchaser  knew  of 
death  of  life  tenant,  is  reversed  for  trial  on  supplemental  complaint 
as  to  negligence  of  vendor  and  his  acquiescence  after  discovery  of 
mistake ;  Southern  Pac.  R.  R.  Co.  v.  United  States,  16a  U.  S.  51,  42 
L.  Ed.  878,  18  Sup.  Ct.  28,  holding  judgment  binding  in  subsequent 
suit;  Thomson  v.  Crane,  73  Fed.  332,  holding  judgment  establishing 
debt  conclusive  in  subsequent  suit  to  vacate  fraudulent  conveyance; 
Fayerweather  v.  Ritch,  91  Fed.  725,  34  C.  C.  A.  61,  refusing  to  enjoin 
distribution  under  State  probate  decree,  for  reasons  not  advanced  in 
State  court;  First  Nat.  Bank  v.  Kennedy,  113  Ala.  301,  36  Ii.  B.  A. 
333,  21  South.  395,  holding  debtor  may  maintain  homestead  exemption 
in  property  fraudulently  conveyed,  and  set  aside;  Police  Jury  v.  Police 
Jury,  49  La.  Ann.  1335,  22  South.  377,  holding  defense  adversely  de- 
cided in  former  suit  cannot  be  set  up  again  in  second  suit  between 
same  parties;  Hodson  v.  Union  Pac.  Ry.  Co.,  14  Utah,  406,  60  Am.  St. 
Bep.  905,  47  Pac.  860,  holding  party  remitting  part  of  judgment  and 
accepting  payment  cannot  subsequently  recover  more;  dissenting  opin- 


919        WESTERN  NAT.  BANK  v.  ARMSTRONG.    152  U.  S.  346-355 

ion  in  Kirven  v.  Yiiginia-Carolina  Chem.  Co.,  77  S.  C.  508,  58  S.  E. 
429,  majority  holding  judgment  in  Federal  court  on  note  for  fertilizers 
is  not  res  judicata  in  action  in  State  court  for  damages  to  defendant's 
crops  caused  by  use  of  such  fertilizer. 

Distinguished  in  The  Haytian  RepubUc,  154  U.  S.  129,  38  L.  Ed.  934, 
14  Sup.  Ct.  995,  holding  libel  of  vessel  for  smuggling,  in  one  district, 
no  bar  to  similar  libel  in  another  district;  Union  Cent.  Life  Ins.  Co. 
V.  Drake,  214  Fed.  547,  131  C.  C.  A.  82,  person  having  separate  liens 
upon  same  real  estate  may  enforce  them  in  separate  suits. 

m  V.  8.  346-865,  38  L.  Ed.  470,  14  Sup.  Ct.  572,  WESTESN  NAT.  BANK 
▼.  ABMSTBONO. 

Bank  loaning  money  to  another  bank's  officer  must  Ihow.  latter  au- 
thorized It,  to  recover. 

Approved  in  First  Nat.  Bank  v.  Michigan  City  Bank,  8  N.  D.  611, 
612,  80  N.  W.  768,  holding  defendant  not  liable  for  money  paid  by 
plaintiff  on  forged  notes  upon  cashier's  promise  to  pay  notes,  when 
due;  Chemical  Nat.  Bank  v.  City  Bank,  160  U.  S.  653,  40  L.  Ed.  570, 
16  Sup.  Ct.  419,  holding  bank  liable  for  money  borrowed  on  indi- 
vidual note  of  cashier;  Auten  v.  United  States  Nat.  Bank,  174  U.  S. 
143,  43  L.  Ed.  927,  19  Sup.  Ct.  635,  holding  bank  liable  on  note  indorsed 
by  officers;  Morris  v.  Griffith  &  Wedge  Co.,  69  Fed.  137,  holding  cor- 
poration not  liable  on  unauthorized  note  executed  by  vice-president; 
American  Exch.  Nat.  Bank  v.  First  Nat.  Bank,  82  Fed.  969,  27  C.  C.  A. 
274,  holding  bank  liable  for  money  borrowed  for  its  use  by  cashier  and 
secured  by  note  of  directors. 

Distinguished  in  Armstrong  v.  Chemical  Nat.  Bank,  83  Fed.  568,  27 
C.  C.  A.  601  (affirming  City  Nat.  Bank  v.  Chemical  Nat.  Bank,  80  Fed. 
861,  26  C.  C.  A.  195),  both  holding  bank  liable  for  money  borrowed 
by  cashier,  who  had  customary  power  to  borrow. 

Implied  power  of  corporations  to  borrow  money  and  to  give  evi- 
dence of  indebtedness  and  security  therefor.  Note,  111  Am. 'St. 
Bep.  318. 

National  bank  has  no  express  power  to  borrow;  but  it  may,  in  certain 
cases,  do  so. 

Approved  in  First  Nat..  Bank  v.  American  Nat.  Bank,  173  Mo.  162, 
72  S.  W.  1062,  allowing  defense  of  ulta  vires  in  suit  against  national 
bank  upon  contract  to  pay  draft  drawn  upon  one  of  its  customers; 
Byron, V.  First  Nat.  Bank,  75  Or.  302,  146  Pao.  518,  where  national 
bank  president  drew  checks  on  depositor's  funds,  claimed  by  her  to 
have  been  lent  to  bank,  which  must  have  had  notice  of  such  transac- 
tions continuing  through  two  years,  bank  was  estopped  to  deny  loan; 
Merchants'  Nat.  Bank  v.  Armstrong,  65  Fed.  935,  holding  bank  not 
liable  for  money  loaned  to  stranger,  in  reliance  on  false  representations 
of  its  condition;  Davenport  v.  Stone,  104  Mich.  525,  53  Am.  St.  Bep. 
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470,  62  N.  W.  723,  holding  bank  liable  on  paper  rediscounted  by  cashier 
having  entire  management. 

Bank  loaning  money  to  another  bank  mngt  look  to  officer's  anthortty. 

Approved  in  First  Nat.  Bank  v.  Anderson,  141  Fed.  928,  73  C.  C.  A. 
160,  where  national  bank  cashier,  acting  as  plaintiff's  agent,  loaned 
money  to  third  party  on  note  payable  to  bank,  who  indorsed  it  to  plain- 
tiff without  consideration,  plaintiff  could  not  recover  from  bank;  Star- 
devant  Bros.  &  Co.  v.  Farmers  &  Merchant^'  Bank,  69  Neb.  237,  95 
N.  W.  825,  applying  rule  where  cashier  signed  replevin  bond  on  behalf 
of  bank;  Wheelii^  Ice  etc.  Co.  v.  Conner,  61  W.  Va.  125,  55  S.  E. 
987,  person  accepting  accommodation  indorsement  by  secretary  of  cor- 
poration of  secretary 's  promissory  notes  must  prove  actual  authority  of 
secretary  before  he  can  recover  from  corporation  on  such  notes;  Fisher 
v.  Simons,  64  Fed.  314,  12  C.  C.  A.  126,  holding  receiver  of  bank  can- 
not recover  on  note  given  for  accommodation  of  bank;  United  States 
Nat.  Bank  v.  First  Nat.  Bank,  64  Fed.  991,  13  C.  C.  A.  472,  holding 
bank  liable  on  notes  indorsed  by  president  individually  and  for  the 
bank;  American  Exch.  Nat.  Bank  v.  First  Nat.  Bank,  82  Fed.  971, 
27  C.  C.  A.  274,  holding  bank  liable  for  money  borrowed  for  its  use 
by  cashier  and  secured  by  note  of  directors;  Park  Hotel  Co.  v.  Fourth 
Nat.  Bank,  86  Fed.  745,  holding  corporation  not  liable  on  note  executed 
by  president  without  authority ;  First  Nat.  Bank  v.  Michigan  City  Bank, 
8  N.  D.  611,  80  N.  W.  768,  holding  bank  not  liable  for  unauthorized 
loan  made  by  cashier. 

Distinguished  in  Aldrich  v.  Chemical  Nat.  Bank,  176  U.  S.  622,  44 
L.  Ed.  613,  20  Sup.  Ct.  500,  holding  bank  using  money  fraudulently 
obtained  by  vice-president  liable  to  bank  loaning  same;  Ditty  v.  Do- 
minion Nat.  Bank,  76  Fed.  770,  22  C.  C.  A.  376,  and  Blanchard  v.  Com- 
mercial Bank,  75  Fed.  254,  21  C.  C.  A.  319,  both  holding  bank  liable 
for  money  borrowed  by  president  and  used  by  bank;  Armstrong  v. 
Chemical  Nat.  Bank,  83  Fed.  565,  27  C.  C.  A.  601  (affirming  76  Fed. 
339,  340,  343),  holding  national  bank  liable  for  money  borrowed  by 
president  without  special  aui.-ority. 

Vice-president  cannot  borrow  money  unless  specially  authorized. 
Approved  in  Clement  Nat.  Bank  v.  Vermont,  231  U.  S.  140,  58  L.  Ed. 
157,  34  Sup.  Ct.  31,  agreement  of  national  bank  to  pay  State  taxes 
on  deposits  is  valid,  and  State  may  provide  for  garnishment  or  trustee 
process  to  collect  tax,  and  make  bank  its  agent  to  collect  from  depos- 
itors; Griggs  V.  Nadoan,  221  Fed.  385,  137  C.  C.  A.  189,  where  execu- 
tors had  no  authority  to  bind  estate  by"  contracts  sued  on,  stipulation 
that  judgment  on  verdict  rendered  should  be  entered  against  them  as 
executors  did  not  estop  them  from  denying  estate's  liability;  Mar- 
qusee  v.  Insurance  Co.,  211  Fed.  906,  128  C.  C.  A.  281,*  where  acting 
president  of  corporation  obtained  insurance  on  its  behalf,  without  au- 
thority, his  act  in  tendering  insurance  company  amount  equal  to  pre- 
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mitim  was  not  ratification  of  his  act  in  making  contract  for  policy; 
St.  Vincent  Collie  v.  Hallett,  201  Fed.  477,  119  C.  C.  A.  647,  president 
of  nontrading  corporation  has  no  authority  by  virtue  of  his  office  to 
execute  notes  purporting  to  evidence  loans  to  corporation;  Stephens 
V.  Jno.  L.  Roper  Lumber  Co.,  160  N.  C.  112,  41  L.  B.  A.  (N.  8.)  1141, 
75  S.  E.  935,  refusing  recovery  on  contract  made  by  superintendent 
of  lumber  company  that  employee  wanted  for  witness  should  be  dropped 
from  payroll,  but  paid  during  time  he  was  not  employed;  State  v. 
Clement  Nat.  Bank,  84  Vt.  192,  Ann.  Oas.  1912D,  22,  78  Atl.  954, 
national  bank  has  implied  power  to  stipulate  with  State  to  pay  tax 
on  specified  class  of  bank's  interest-bearing  deposits;  Chemical  Nat. 
Bank  v.  Armstrong,  65  Fed.  574,  28  L.  R.  A.  240,  13  C.  C.  A.  47,  hold- 
ing bank  not  liable  for  money  borrowed  by  vice-president;  Morris  v. 
Griffith  &  Wedge  Co.,  69  Fed.  135;  holding  corporation  not  liable  on 
notes  executed  by  vice-president  in  company's  name;  dissenting  opin- 
ion in  Continental  Nat.  Bank  v.  Farris,  77  Mo.  App.  192, 193,  majority 
holding  bank  officers  liable  for  deceit  in  borrowing  money  on  fabricated 
certificate  of  directors;  dissenting  opinion  in  Murchison  Nat.  Bank 
V.  Dunn  Oil  Mills  Co.,  157  N.  C.  310,  73  S.  E.  96,  majority  holding  bona 
fide  purchaser  could  recover  on  note  sig^ned  by  bank 's  president,  in- 
stead of  by  president  and  secretary  as  by-laws  required. 

Distinguished  in  Cherry  v.  City  Nat.  Bank,  144  Fed.  590,  75  C.  C.  A. 
343,  executive  officers  of  national  bank  may  borrow  money  for  bank's 
use  in  usual  course  of  business  without  special  authority  from  directors ; 
Grant  County  State  Bank  v.  Northwestern  Land  Co.,  28  N.  D.  512, 
513,  150  N.  W.  746,  747,  holding  corporation  liable  on  promissory  notes 
issued  by  treasurer  having  ostensible  authority;  First  National  Bank 
V.  Bakken,  17  N.  D.  228,  116  N.  W.  93,  in  action  by  bank  on  promis- 
sory note,  where  defense  is  that  bank  as  agent  collected  drafts  and  had 
sufficient  funds  to  liquidated  balance  on  note,  and  bank  contends  that 
cashier  acted  individually  and  no  funds  came  into  its  possession,  cashier 
acted  as  bank's  agent  and  bank  is  liable;  Armstrong  v.  Chemical  Nat. 
Bank,  83  Fed.  569,  570,  571,  573,  676,  27  C.  C.  A.  601  (affirming  76 
Fed.  342),  holding  acting  president  of  national  bank  may  borrow  money 
on  behalf  of  bank. 

PersonB  dealing  with  bank  are  iKresnmed  to  know  extent  of  officers' 
general  powers. 

Approved  in  Farmers'  etc.  Nat.  Bank  v.  Smith,  77  Fed.  138,  23 
C.  C.  A.  80,  holding  bank  not  liable  on  unauthorized  guaranty  made 
by  cashier  on  sale  of  bonds;  United  States  Nat.  Bank  v.  First  Nat. 
Bank,  79  Fed.  300,  24  C.  C.  A.  597,  holding  president  of  bank  can  in- 
dorse negotiable  paper  without  special  authority;  Murphy  v.  Gumaer, 
12  Colo.  App.  483,  55  Pac.  954,  holding  bank  cannot  appoint  general 
agent  to  transact  its  business,  but  must  act  through  its  officers;  Thil- 
many  v.  Iowa  Paper  Bag  Co.,  108  Iowa,  335,  79  N.  W.  68,  holding 
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bank  not  liable  on  ultra  vires  gaaranty  given  without  eonsideration; 
Kraniger  ▼.  People's  Bldg.  Soc.,  60  Minn.  99,  61  N.  W.  906,  holding 
corporation  liable  for  money  borrowed  by  officer,  only  to  amonnt  of  his 
authority. 

Corporation  appropriating  1>enefit8  of  unanthorized   acts  of  officers, 
having  knowledge  of  facts,  is  bound. 

Approved  in  BuUard  v.  De  Groff,  60  Neb.  790,  82  N.  W.  6,  holding 
ratification  of  unauthorized  acts  of  agent  to  be  efficacious  must  be 
done  by  person  having  power  in  first  instance;  City  Electric  St.  Ry. 
Co.  v.  First  Nat.  Exch.  Bank,  62  Ark.  39,  64  Am.  St  Bep.  286,  81 
L.  B.  A.  637,  34  S.  W.  91,  holding  corporation  liable  on  notes  executed 
by  its  officers  having  customary  authority. 

Depositing  money  in  name  of  bank  does  not  render  it  liable,  if  wit3t- 
ont  its  knowledge. 

Approved  in  Sturdevant  v.  Farmers  &  Merchants'  Bank,  62  Neb.  475, 
476,  477,  87  N.  W.  168,  denying  bank  estopped  by  reason  of  silence  on 
part  of  officers  or  by  retention  of  indemnity  bond,  cashier's  act  being  un- 
known to  principal  officers;  State  Nat.  Bank  v.  Newton  Nat.  Bank,  66 
Fed.  694,  14  C.  C.  A.  61,  and  Chemical  Nat.  Bank  v.  Armstrong,  65  Fed. 
575,  28  L.  R.  A.  241,  13  C.  C.  A.  47,  both  holding  bank  not  liable  for 
money  borrowed  by  officer;  Morris  v.  Griffith  &  Wedge  Co.,  69  Fed. 
136,  holding  corporation  not  liable  on  notes  executed  in  its  name  by 
vice-president. 

Distinguished  in  Nebraska  v.  First  Nat.  Bank,  88  Fed.  949,  under 
facts. 

152  U.  &  355-362,  38  L.  Ed.  474,  14  Sup.  Ct.  583,  ISRAEL  ▼.  ABTHUS. 

Supreme  Court  cannot  review  State  decision  unless  Federal  right  was 
denied. 

Approved  in  Chapman  etc.  Land  Co.  v.  Bigelow,  206  U.  S.  45,  51 
L.  Ed.  956,  27  Sup.  Ct.  679,  dismissing  for  lack  of  jurisdiction  writ 
of  error  to  review  decision  of  State  court  which  dismissed  bill  to 
remove  cloud  on  title  to  lands  under  water;  Bartlett  v.  Lockwood,  160 
U.  S.  368,  40  L.  Ed.  469,  16  Sup.  Ct.  338,  and  Michigan  v.  Flint  etc. 
R.  R.  Co.,  152  U.  S.  368,  88  L.  Ed.  482,  14  Sup.  Ct.  588,  both  dismissing 
writ  of  error  where  no  Federal  question  arose. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
42,  52. 

Supreme  Court  cannot  review  State  decision  on  pure  question  of  fact. 

Approved  in  Thomas  v.  Blair,  196  U.  S.  638,  49  L.  Ed.  630,  25  Sup.  Ct. 

797,  reaffirming  rule;  Clipper  Min.  Co.  v.  Eli  Min.  etc.  Co.,  194  U.  S. 

222,  48  L.  Ed.  948,  24  Sup.  Ct.  632,  accepting  finding  of  State  court  as 

to  validity  of  location  of  placer  claim;  Bement  v.  NntionalHarrow  Co., 


923  NOTES  ON  U.  S.  REPORTS.        162  U.  S.  365-373 

186  U.  S.  83,  46  L.  Ed.  1066,  22  Sup.  Ct.  752,  refusing  to  review  findings 
of  fact  made  by  State  court  in  suit  in  equity;  Stanley  v.  Schwalby,  162 
U.  S.  278,  40  L.  Ed.  068, 16  Sup.  Ct.  764,  refusing  to  review  findings  of 
fact  by  State  court. 

152  V.  S.  363-368,  88  X^  Ed.  478,  14  Sop.  Ot  686,  MIOHIOAN  ▼.  FLINT 
ETC.  B.  B.  00. 

State  Gionrt's  dedsion  that  State  is  estopped  ftom  claiming  lands 
raises  no  Federal  question. 

Cited  in  Flint  etc.  R.  R.  Co.  v.  Board  of  State  Auditors,  102  Mich. 
501,  60  N.  W.  971,  arguendo. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  588. 

Time  and  manner  of  raising  and  deciding  questions  In  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  Ii.  B.  A. 
42. 

152  U.  8.  368-878,  88  L.  Ed.  482,  14  Sup.  Ot.  688,  MADDOOK  ▼.  MAOOKE. 

Whether  articles  are  tojrs  or  china  is  determined  by  commercial  usage, 
if  uniform  and  generaL 

Approved  in  United  States  v.  0.  G.  Hempstead  &  Son,  163  Fed.  484, 
phrase  ''fire-brick"  in  Tariff  Act  of  1897  means  brick  made  from  fire- 
clay, and  does  not  include  magnesite  brick;  Frame  &  Co.  v.  United 
States^  143  Fed.  693,  inner  cuticle  of  pepper  berries  in  form  of  powder 
which,  without  further  grinding,  is  mixed  with  ground  pepper  as  adul- 
terant, is  not  within  Tariff  Act  1897,  c.  11,  §  2,  Free  List,  par.  667, 
for  pepper  unground;  Alfred  H.  Smith  Co.  v.  United  States,  143  Fed. 
692,  Tariff  Act  1897,  c.  11,  §  1,  sched.  A,  par.  82,  relating  to  sponges, 
does  not  include  rubber  sponges;  Schoverling,  Daly  &  Gales  v.  United 
States,  142  Fed.  303,  rubber  recoil  pads  for  guns  are  not  dutiable  as  parts 
of  guns ;  F.  Zaloom  &  Sons  v.  United  States,  140  Fed.  32,  Tariff  Act  1897, 
c.  11,  §  2,  Free  List,  par.  626,  includes  sesame  seed  in  form  of  pulp  from 
which  oil  has  not  been  removed;  Nordlinger  v.  United  States,  115  Fed. 
830,  holding  Leghorn  citron  commercially  designated  and  classified  by 
importers  and  wholesale  dealers  as  dried  fruit  properly  placed  in  free 
list  of  fruits,  green,  ripe  or  dried;  Woolworth  v.  United  States,  113 
Fed.  1008,  holding  testimony  of  employees  of  importing  retail  house 
insuflScient  to  warrant  finding  that  imports,  otherwise  not  toys,  arc 
commercially  such ;  Berbecker  v.  Robertson,  152  U.  S.  376,  38  L.  Ed.  485, 
14  Sup.  Ct.  591,  holding  brass  upholstering  nails  subject  to  forty-five 
per  cent  tax  under  act  of  1883 ;  Saltonstall  v.  Wiebusch,  156  U.  S.  602, 
39  L.  Ed.  549,  15  Sup.  Ct.  476,  determining  duty  on  pincers,  scythes, 
etc.,  under  act  of  1883 ;  Sonn  v.  Magonne,  159  U.  S.  421,  40  L.  Ed.  204, 
16  Sup.  Ct.  68,  holding  dry  beans  and  lentils  dutiable  as  vegetables; 
Patton  V.  United  States,  159  U.  S.  506,  40  L.  Ed.  236,  16  Sup.  Ct.  91, 
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determining  duty  en  wool  imported  in  form  of  ''tops";  In  re  Zeimer, 
66  Fed.  741,  holding  artificial  leaves  dutiable  as  manufactures  of  cotton 
and  paper;  Murphy  v.  United  States,  68  Fed.  910,  determining  duty 
on  worsted  dress-goods;  Dennison  Mfg.  Co.  v.  United  States,  72  Fed. 
259,  18  C.  C.  A.  543,  determining  duty  on  crepe  tissue  paper;  Dudley 
V.  United  States,  74  Fed.  549,  classifying  planed  tongue  and  groove 
boards  as  ''dressed  lumber";  United  States  v.  Schwartz,  76  Fed.  453, 
holding  papier-mach6  rabbits  dutiable  as  toys,  under  act  of  1894;  Field 
V.  United  States,  90  Fed.  413,  33  C.  C.  A.  138,  and  Carson  v.  Nixon, 
90  Fed.  409,  410,  33  C.  C.  A.  135,  both  determining  duty  on  embroidered 
handkerchiefs;  dissenting  opinion  in  United  States  v.  R.  Hoe  &  Co., 
147  Fed.  203,  77  C.  C.  A.  427,  majority  holding  Tariff  Act  1897,  c.  11, 
§  2,  Free  List,  par.  616,  includes  molder's  patterns  which  are  used  as 
models  about  which  to  form  sand  models  in  which  castings  may  be 
made. 

Distinguished  in  United  States  v.  Nordlinger,  121  Fed.  692,  693,  58 
C.  C.  A.  438,  reversing  Circuit  Court,  Nordlinger  v.  United  States, 
115  Fed.  830,  and  holding  Leghorn  citron  included  in  list  of  "fruits 
preserved  in  sugar,"  trade  meaning  not  excluding. 

152  V.    8.  373-377,  38  L.  Ed.  484,  14  Snp.  Ct.  590,  BEBBECKEB  ▼. 
BOBEBTSOK. 

Commarclal  usage  of  words,  to  be  Imputed  to  act,  must  have  been 
general  and  uniform  wlien  act  passed. 

Approved  in  Patton  v.  United  States,  159  U.  S.  506,  40  L.  Ed.  236. 
16  Sup.  Ct.  91,  determining  duty  on  wool  imported  in  form  of  "tops''; 
Fink  V.  United  States,  170  U.  S.  587,  42  L.  Ed.  1154,  18  Sup.  Ct.  771, 
holding  muriate  of  cocaine  dutiable  as  medicinal  preparation;  In  re 
Zeimer,  66  Fed.  741,  holding  artificial  leaves  dutiable  as  manufacture* 
of  cotton  and  paper;  Causse  Mfg.  Co.  v.  United  States,  150  Fed.  420, 
orange  peel  immersed  in  brine  to  protect  it  from  decay  in  transit  is 
not  "preserved"  within  Tariff  Act,  1897,  c.  11,  §  1,  sched.  G.,  par.  267; 
United  States  v.  Nordlinger,  121  Fed.  693,  58  C.  C.  A.  438,  holding 
Leghorn  citron,  dutiable  as  "fruit  preserved  in  sugar,"  trade  meaning 
not  excluding  from  such  classification. 

■ 

152  17.  S.  377-384,  38  L.  Ed.  485,  14  Sup.  Ct.  670,  DUNCAN  v.  MI880XJBI. 

Privileges  and  immunities  protected  are  those  arising  from  essential 
character  of  Federal  government. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  97,  58  L.  Ed.  106, 
29  Sup.  Ct.  14,  exemption  from  compulsory  self-incrimination  is  not 
immunity  or  privilege  of  citizen  of  United  States  guaranteed  by  Fed- 
eral Constitution  in  proceedings  in  State  court;  Sacramento  Orphanage 
etc.  Home  v.  Chambers,  25  Cal.  App.  539,  144  Pac.  318,  code  amend- 
ment withdrawing  aid  from  native-bom  ebildren  of  alien  parents  is 


926     '  DUNCAN  ▼.  MISSOURI.  162  U.  S.  377^84 

invalid;  Mutual  Mfg.  Co.  v.  Alspaugh,  174  Ind.  384,  91  N.  E.  506, 
corporation  is  not  citizen  within  meaning  of  priyilegea  and  immunitiea 
clause  of  Federal  Constitution;  Philbrook  t.  Newman,  85  Fed.  142, 
disbarring  attorney  from  State  practice  does  not  deprive  him  of  Federal 
rights ;  State  ▼.  Wilson,  121  N.  C.  462,  28  S.  B.  569,  allowing  removal 
of  railroad  commissioner  by  Governor. 

Constitutional  gnarantj  of  due  proceti  and  equal  protection  requires 
operation  of  law  on  all  alike. 

Approved  in  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  560,  46 
Ik  Ed.  690,  22  Sup.  Ct.  439,  declaring  unconstitutional  act  permitting 
agriculturalists  and  livestoek  raisers  to  do  acts  made  criminal  for 
others  to  do;  Clark  v.  Kansas  City,  176  U.  S.  119,  44  L.  Ed.  897,  20  Sup. 
Ct.  286,  sustaining  statute  permitting  cities  by  ordinance  to  annex 
lands  when  same  not  used  for  agricultural  purposes;  Geiger-Jones  Co. 
V.  Turner,  230  Fed.  246,  blue  sky  law  of  Ohio  regulating  sale  of  stocks, 
honds  and  securities  is  invalid  because  of  its  exceptions;  Davis  v. 
Berry,  216  Fed.  418,  statute  of  Iowa  requiring  performance  of  opera- 
tion of  vasectomy  on  criminals  twice  convicted  of  felony  is  not  invalid 
as  ex  post  facto  law,  though  applied  to  persons  convicted  prior  to  enact- 
ment of  statute;  Union  Co.  Nat.  Bank  v.  Ozan  Lumber  Co.,  127  Fed. 
211,  declaring  State  law  void  requiring  negotiable  instruments  taken 
in  payment  of  patented  machine  to  express  consideration  on  face  ex- 
empting merchants  selling  same  in  course  of  business;  Dastervignes  v. 
Ignited  States,  122  Fed.  36,  58  C.  C.  A.  346,  sustaining  rules  of  Secre- 
tary of  Interior  prohibiting  sheep  from  pasturing  upon  Stanislaus 
forest  reservation;  Miller  v.  Mayor  etc.  of  City  of  Birmingham,  151 
Ala.  472,  125  Am.  St.  Bep.  31,  44  South.  389,  ordinance  requiring  license 
for  peddlers  of  milk  and  butter  is  valid,  and  person  violating  ordinance 
is  not  entitled  to  jury  trial ;  Morgan  v.  State,  179  Ind.  305, 101  N.  E.  8, 
statute  providing  where  defense  of  insanity  is  interposed  upon  trial  of 
male  person,  jury  shall  find  as  to  commission  of  offense  and  as  to 
sanity,  and  upon  findings  of  guilty  and  insanity,  person  shall  be  sent  to 
colony  of  insane  criminals,  is  invalid  as  not  applying  to  females; 
Robison  v.  Fishback,  175  Ind.  135,  Ann.  Oaa,  1918B,  1271,  93  N.  E.  668,  . 
injunction  against  removal  by  city  treasurer  at  end  of  his  term  of  card 
indexes  prepared  at  his  own  expense  is  not  deprivation  of  property 
without  due  process  of  law;  Board  of  Commrs.  of  Johnson  County  v. 
Johnson,  173  Ind.  85,  89  N.  E.  594,  act  authorizing  unincorporated 
hanks  for  purposes  of  taxation  to  deduct  amount  of  deposits  from 
moneys,  credits  and  other  assets,  while  individuals  may  only  deduct 
indebtedness  from  credits  proper,  and  incorporated  banks  may  deduct 
value  of  real  estate,  tangible  property,  and  indebtedness  in  fixing  value 
of  shares  taxed  to  individual  owners,  is  valid;  Hammer  v.  State,  173 
Ind.  202,  140  Am.  St.  Bep.  248,  21  Ann.  Oas.  1034,  24  L.  R.  A.  (N.  S.) 
795,  89  N.  E.  851,  act  prohibiting  wearing  of  badge  of  secret  society 
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by  nonmember  does  not  confer  privilege  on  class  denied  to  others; 
Strange  v.  Board  of  Commrs.  of  Grant  Connty,  173  Ind.  651,  91  N.  E. 
246,  act  providing  for  construction  and  repair  of  highways,  but  denying 
right  to  improve  streets  under  such  act  in  cities  or  towns  of  thirty 
thousand  inhabitants  or  over,  is  not  law  granting  privilege  or  im- 
munity to  one  class  not  open  to  all;  Knight  &  JiUson  Co.  v.  Miller,  172 
Ind.  45, 18  Ann.  Oas.  1146,  87  N.  £.  830,  Anti-trust  Act  prohibiting  com- 
^binations  to  prevent  dealers  and  manufacturers  from  selling  supplies 
to  dealer,  manufacturer  or  artisan,  is  applicable  alike  to  all  persons 
coming  within  prohibition,  and  is  valid;  Bedford  Quarries  Co.  v. 
Bough,  168  Ind.  683,  14  L.  R.  A.  (N.  S.)  418,  80  N.  E.  533,  statute 
imposing  liability  on  railroad  or  other  corporation,  except  municipal, 
for  injuries  to  servant  resulting  from  negligence  of  person  in  its  service 
to  whose  order  employee  was  bound  to  conform,  is  invalid  as  to  corpora- 
tions other  than  railroads,  as  imposing  burdens  not  imposed  on  individuals 
and  partnerships;  State  v.  Richcreek,  167  Ind.  225,  119  Am.  St.  Bep. 
491,  10  Ann.  Oas.  899.  5  L.  R.  A.  (N.  S.)  874,  77  N.  E.  1087,  act  of  1905 
regulating  banks  and  prescribing  minimum  value  of  capital  set  apart 
as  security  for  creditors  of  bank  is  valid;  Sellers  v.  Hayes,  163  Ind. 
434,  72  N.  E.  123,  and  McKinster  v.  Sager,  163  Ind.  680,  106  Am,  St. 
Rep.  268,  68  L.  R.  A.  278,  72  N.  E.  858,  both  holding  void  act  making 
void  as  to  creditors',  sale  of  stock  of  merchandise  except  in  course  of 
trade,  unless  certain  conditions  complied  with;  Levy  v.  State,  161  Ind. 
256,  68  N.  E.  174,  upholding  act  licensing  transient  merchants;  Parks 
V.  State,  159  Ind.  217,  64  N.  E.  865,  holding  privileges  and  immunities 
clause  has  no  application  to  denial  of  right  to  practice  medicine  without 
a, license;  Indiana  etc.  Gas  Co.  v.  State,  158  Ind.  520,  63  N.  E.  220, 
holding  gas  company  not  authorized  under  town  ordinance  permittin«r 
"flat  rate"  or  specific  charge  per  one  thousand  feet,  to  charge  single 
person  a  meter  rate  substantially  higher  than  flat  rate;  McGuire  v. 
Chicago  etc.  R.  Co.,  131  Iowa,  351,  352,  383,  88  L.  R.  A.  (N.  S.)  706, 
108  N.  W.  906,  917,  statute  making  railway  corporations  liable  for 
injuries  to  servant  caused  by  negligence  of  fellow-servant,  regardless 
of  contracts  of  insurance,  relief,  benefit  or  indemnity,  operating  on  aU 
railroads  within  State,  is  not  invalid,  because  not  applying  to  other  cor- 
porations; Dirken  v.  Great  Northern  Paper  Co.,  110  Me.  386,  389,  Ann. 
Oas.  1914D,  396,  86  Atl.  326,  327,  act  making  master  liable  to  servant 
for  injuries  due  to  defects  in  machinery,  not  discovered  through  his 
negligence  or  that  of  person  in  his  service,  excepting  domestic  ser- 
vants, farm  laborers  and  loggers  from  its  provisions,  is  valid;  State 
V.  Guerringer,  265  Mo.  417,  178  S.  W.  67,  failure  of  court  to  adjourn  at 
usual  time  on  Saturday  so  as  to  afford  accused  like  opportunity  with 
others  similarly  situated  to  make  motion  for  new  trial,  is  denial  of 
due  process;  Andrus  v.  Fidelity  Mut.  Life  Ins.  Assn.,  168  Mo.  163^ 
67  S.  W.  585,  holding  practice  of  admitting  proof  of  waiver  of  terms 
of  insurance  policy  without  special  plea  not  denying  insurance  com- 
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panies  equal  protection  of  laws;  Delaware  etc.  R.  Co.  v.  Board  of 
PnbUc  Utmty  Commrs.,  83  N.  J.  L.  217,  84  Atl.  704,  order  of  Public 
Utility  Commission  requiring  railroads  supplying  drinking  water  to 
passengers  to  supply  sanitary  drinking  cups  is  valid;  Itcs  v.  South 
Buffalo  Ry.  Co.,  201  N.  Y.  300,  Ann.  Oas.  1912B,  166,  84  L.  B.  A. 
(K.  S.)  162,  94  N.  E.  442,  1  N.  C.  C.  A.  639,  Workmen's  Compensation 
Act  imposing  absolute  liability  on  employers  in  designated  occupations 
for  injuries  to  workmen  independent  of  negligence  or  default  of  em- 
ployer is  invalid;  People  v.  Ronner,  185  N.  Y.  293,  77  N.  E.  1064,  up- 
holding act  of  1905,  imposing  tax  on  real  estate  mortgage;  Bloomfield 
V.  State,  86  Ohio  St.  265,  Ann.  Oas.  1918D,  629,  41  L.  R.  A.  (N.  S.) 
726,  99  N.  E.  311,  act  regulating  liquor  traffic  is  not  invalid  because  it 
excludes  aliens  from  liquor  business;  Standard  Oil  Co.  ▼.  Spartanburg, 
66  S.  C.  44,  44  S.  E.  379,  declaring  ordinance  requiring  dealers  in  oils 
to  pay  license  tax  unconstitutional  on  ground  classiiication  unreason- 
able ;  Ex  parte  Martinez,  66  Tex.  Cr.  9,  69,  145  S.  W.  963,  994,  holding 
act  authorizing  special  term  was  valid,  and  denying  habeas  corpus  to 
person  convicted  of  murder  at  such  term;  Phipps  v.  Wisconsin  Cent. 
Ry.  Co.,  133  Wis.  168,-113  N.  W.  458,  statute  allowing  adverse  party 
to  suit  to  examine  former  employee  of  corporation  before  trial  is 
invalid;  Pinney  v.  Provident  Life  Ins.  Co.,  106  Wis.  401,  82  N.  W.. 
310,  declaring  statute  void  permitting  service  of  process  upon  domestic 
private  corporations  by  leaving  copy  with  register  of  deeds;  dissenting 
opinion  in  State  v.  Barrett,  138  N.  C.  649,  50  S.  E.  512,  majority  up- 
holding act  prohibiting  sale  of  liquor  by  other  than  licensed  retailers 
and  making  possession  of  more  than  quart  prima  facie  evidence  of 
keeping  for  sfde;  Lowe  v.  Kansas,  163  U.  S.  88,  41  L.  Ed.  81,  16  Sup. 
Ct.  1034,  allowing  infliction  of  costs  on  malicious  prosecuting  witness 
in  libel  suit;  Jones  v.  Brim,  165  U.  S.  184,  41  L.  Ed.  679,  17  Sup.  Ct. 
284,  statute  charging  driver  of  stock  on  highway  with  all  damage,  is 
valid;  Magoun  v.  Illinois  Trust  etc.  Bank,  170  U.  S.  294,  42  L.  Ed.  1048, 
18  Sup.  Ct.  698,  allowing  classified  inheritance  tax;  Atchison  etc.  R.  R. 
Co.  V.  Matthews,  174  U.  S.  105,  43  L.  Ed.  913,  19  Sup.  Ct.  613,  statute 
allowing  attorneys'  fees,  in  action  against  railroad  for  fire,  is  valid; 
In  re  Grice,  79  Fed.  645,  holding  Texas  Anti-trust  Act  of  1889  invalid ; 
Phillbrook  v.  Newman,  85  Fed.  143,  allowing  disbarment  proceedings 
by  State  court;  State  v.  Wilson,  121  N.  C.  458,  28  S.  E.  658,  allowing 
removal  of  railroad  commissioner  by  Governor;  Bittenhaus  v.  John- 
ston, 92  Wis.  597,  82  L.  R.  A.  888,  66  N.  W.  807,  nets  prohibited  by 
statute  may  be  destroyed  forthwith. 

Distinguished  in  American  Sugar  Refining  Co.  v.  Louisiana,  179 
U.  S.  95,  45  L.  Ed.  105,  21  Sup.  Ct.  46,  upholding  State  statute  imposing 
license  tax  upon  business  of  refining  sugar  and  molasses  although 
exempting  planters  and  farmers  refining  their  own  sugar  and  molasses. 

Oonstitntlonal  prohibition  of  ex  post  facto  laws  is  not  ylolated  by 
merely  changing  procednre  and  structure  of  courts. 
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ApproTed  in  Mallett  v.  North  Carolina,  181  U.  S.  597,  45  L.  Ed.  1019, 
21  Snp.  Ct.  733,  holding  act  giving  State  right  to  appeal  from  Saperior 
to  Supreme  Court  not  an  ex  poet  faeto  law;  State  v.  Taylor,  224  Mo. 
464,  123  S.  W.  912,  holding  law  ef  1905  merely  changes  eourse  of 
procedure  for  estahlishment  of  drainage  district,  and  applies  to  pro- 
ceedings pending  at  time  of  enactment;  Commonwealth  v.  E^alck,  239 
Pa.  543,  87  Atl.  64,  Indeterminate  Sentence  Act  of  1911  does  not  im- 
pose more  severe  minimum  sentence  for  murder  in  second  degree  than 
act  ef  1909,  as  under  act  of  1911  sentence  may,  in  discretion  ef  court, 
be  much  less;  Moore  v.  Missouri,  159  U.  S.  679,  40  L.  Ed.  304,  16 
Sup.  Ct.  182,  allowing  hearing  in  department  in  State  court  instead 
of  in  bank ;  Holden  v.  Hardy,  169  U.  S.  385,  42  L.  Ed.  78S,  18  Sup.  Ct. 
385,  statute  limiting  hours  of  work  for  miners,  and  making  violation 
a  misdemeanor,  is  valid;  State  v.  Bates,  14  Utah,  304,  43  L.  B.  A.  47, 
47  Pae.  81,  jury  trial  by  eight  is  not  ex  post  facto  law;  In  re  Maxwell, 
19  Utah,  501,  57  Pac.  414,  allowing  prosecution  of  felony  on  information 
without  indictment. 

Distinguished  in  Thompson  v.  Utah,  170  U.  S.  352,  42  L.  Ed.  1067, 
18  Sup.  Ct.  623,  allowing  trials  by  jury  of  eight*  is  ex  post  faeto. 

Power  of  legislature  te  confer  jurisdiction  to  try  past  offenses  on 
existing  court.    Note,  Ann.  Oas.  1912A,  889. 

Ex  post  facto  law — Statute  reducing  number  of  judges  at  criminal 
trial.    Note,  87  L.  R.  A.  (N.  S.)  667. 

Ex  post  facto  law  defined. 
Approved  in  Tyomies  Pub.  Co.  v.  United  States,  211  Fed.  387,  128 
C.  C.  A.  47,  Penal  Code  making  it  offense  to  mail  obscene  and  filthy 
matter  is  not  invalid  as  ex  post  facte  law;  United  States  v.  Haskell, 
169  Fed.  454,  indictment  in  Federal  court  for  district  ef  Oklahoma  for 
offense  committed  in  Indian  Territory  prior  to  State's  admission  was 
invalid,  where  it  was  found  by  twenty-one  men  instead  ef  sixteen  is 
required  by  law  in  force  in  Indian  Territory  at  time  crime  was  com- 
mitted; State  V.  Vannah,  112  Me.  253,  91  Atl.  987,  statute  changing 
Constitution  of  trial  court,  but  leaving  unchanged  all  substantial  pro- 
tection in  force  at  time  of  commission  of  alleged  offense  was  not  ex 
post  facto ;  Commonwealth  v.  Phelps.  210  Mass.  79,  Ann.  Oas.  19120, 1119i 
87  L.  R.  A.  (N.  S.)  567,  96  N.  E.  350,  act  providing  for  trial  in  capital 
cases  is  not  void  as  ex  post  facto  when  applied  to  prior  offense,  though  it 
leaves  matters  of  discretion  to  one  judge  where  prior  thereto  such 
matters  were  decided  by  two  or  more  judges;  State  v.  Kyle,  166  Mo. 
306,  65  S.  W.  768,  holding  amendment  to  State  Constitution  making 
indictment  and  information  concurrent  remedies  in  prosecution  ef  fel- 
onies not  ex  post  facto;  Gamsey  v.  State,  4  Okl.  Cr.  556,  S8 
L.  R.  A.  (N.  S.)  600,  112  Pac.  29,  Fifth  Amendment  guarantees  to 
person  charged  with  commission  of  felony  in  Oklahoma  territory,  prior 
to  statehood,  right  to  be  accused  by  indictment  only;  Sharp  v.  State, 
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3  Okl.  Cr.  29,  104  Pac.  73,  person  indicted  for  mnrder  in  Indian  Terri- 
tory is  entitled  to  trial  according  to  laws  6f  territory  at  time  crime 
was  committed;  State  v.  Schaeffer,  129  Wis.  466,  109  N.  W.  524,  law 
providing  for  revocation  in  civil  action  of  physician's  license  for  fraad 
in  procurement  as  applied  to  act  occurring  prior  to  adoption  of  law  is 
not  ex  post  facto ;  Qibson  v.  Mississippi,  162  U.  S.  690,  40  L.  Ed.  1081, 
16  Sup.  Ct.  910,  change  in  qualifications  of  jurors  not  an  ex  post  facto 
law;  Murphy  v.  Commonwealth,  172  Mass.  269,  70  Am.  Bt.  Rep.  271, 
43  L.  R.  A.  167,  52  N.  E.  507,  repeal  of  law  allowing  credits  to  prisoner 
for  good  hehavior  is  ex  post  facto;  State  v.  Rock,  20  Utah,  44,  57  Pac. 
533,  party  cannot  be  prosecuted  on  information  for  offense  committed 
before  admission  of  Utah;  Myers  v.  Commonwealth,  90  Va.  788,  20 
S.  E.  153,  construing  change  in  manner  of  summoning  juries  in  futuro; 
Bittenhaus  v.  Johnston,  92  Wis.  594,  32  L.  B.  A.  881,  66  N.  W.  805, 
holding  law  only  as  applied  to  prior  crimes,  but  otherwise  valid;  People 
V.  McDonald,  5  Wyo.  536,  29  L.  B.  A.  888,  42  Pac.  18,  deprivation  of 
right  to  object  to  an  examining  magistrate  is  not  ex  post  facto;  dis- 
senting opinion  in  State  v.  Duestrow,  137  Mo.  101,  39  S.  W.  269,  ma- 
jority holding  no  Federal  question  involved;  dissenting  opinion  in  Hal- 
lock  V.  United  States,  185  Fed.  426,  428,  107  C.  C.  A.  487,  majority 
holding  indictment  after  admission  of  Oklahoma  by  grand  jury  of 
nineteen  under  Federal  practice,  instead  of  jury  of  from  twelve  to 
sixteen,  as  territorial  law  required  at  time  offense  was  committed,  is 
not  invalid  as  being  found  under  ex  post  facto  law. 

Distinguished  in  Hallock  v.  United  States,  185  Fed.  421,  107  C.  C.  A. 
487,  indictment  after  admission  of  Oklahoma  by  grand  jmry  of  nineteen 
under  Federal  practice,  instead  of  from  twelve  to  sixteen  as  required 
by  law  of  territory  at  time  offense  was  committed,  is  not  invalid  as 
being  found  under  ex  post  facto  law. 

Supreme  Court  cannot  review  State  court's  decision  unless  Federal 
right  duly  set  ny  and  denied. 

Approved  in  Boyd  v.  Texas,  209  U.  S.  539,  52  L.  Bd.  917,  28  Sup.  Ct. 
570,  dismissing  for  want  of  jurisdiction ;  In  re  Robertson,  156  U.  S.  185, 
39  L.  Ed.  390,  15  Sup.  Ct.  325,  dismissed  where  record  shows  no  Fed- 
eral question;  State  v.  Schuman,  36  Or.  24,  58  Pac.  663,  question  of 
right  under  Federal  Constitution,  not  raised  on  trial,  cannot  be  raised 
on  appeal;  dissenting  opinion  in  State  v.  Duestrow,  137  Mo.  100,  39 
S.  W.  269,  majority  holding  whether  Federal  question  is  involved  is  for 
the  department. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supremo 
Court.    Kote,  62  L.  B.  A.  548. 

Federal  rigbt  cannot  be  first  dilmed  after  Judgment  and  denial  ef 
motion  for  reheaxing. 

XVI— 59 
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Approved  in  Layton  v.  MisBonri,  187  U.  S.  300,  47  L.  Ed.  216,  23 
Snp.  Ct.  138,  refusing  to  review  final  judgment  of  State  court  where 
State  court  merely  refuses  to  pass  on  question  because  not  raised  in 
trial  court;  Bobb  v.  Jamison,  166  U.  S.  417,  39  L.  Sd.  206,  16  Sup.  Ct. 
867,  dismissed  on  authority  of  cited  case. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Court.    Note,  63  L.  R.  A.  41. 

Validity  of  police  regulation  as  to  branding  or  labeling  articles  of 
commerce.    Note,  1  L.  R.  A.  (N.  S.)  186. 

Miscellaneous.  Cited  in  National  Surety  Co.  v.  McCormick,  186  U.  S. 
481,  46  L.  Ed.  1260,  22  Sup.  Ct.  946,  dismissing  for  want  of  jurisdiction 
upon  authority  of  principal  case. 

162  U.  8.  384-398,  88  L.  Ed.  488,  14  Sup.  Ot.  636,  tJNITED  STATES  v. 


Kavy  officer  resigning  day  before  appointment  to  higlier  office  in 
other  branch  is  entitled  to  longevity  pay  as  of  lowest  rank  with  gradnated 
»ay. 

Approved  in  District  of  Columbia  v.  Martin,  34  App.  D.  C.  268, 
public  school-teacher  holding  probationary  appointment  in  group  A, 
class  6,  before,  and  receiving  permanent  appointment  in  high  school 
after  passage  of  act  providing  that  teachers  "hereafter  employed"  in 
high  schools  shall  receive  longevity  increase  according  to  number  of 
years  of  experience  in  such  schools,  is  entitled  to  benefit  of  act. 

Contemporary  practical  construction  is  valuable  only  in  ease  of  doubt. 
Approved  in  Fairbanks  v.  United  States,  181  U.  S.  308,  310,  46  L.  Ed. 
873,  21  Sup.  Ct.  668,  669,  holding  sUmp  tax  on  foreign  bill  of  lading 
in  effect  a  tax  on  articles ;  Baker  v.  Swigart,  199  Fed.  867,  118  C.  C.  A. 
313,  construing  provision  of  Reclamation  Act  and  holding  Secretary  of 
Interior  has  no  power  to  make  additional  annual  assessments  for  cost 
of  maintenance  prior  to  time  when  management  passes  to  land  owners; 
Knight  V.  Shelton,  134  Fed.  434,  construing  Const.  Ark.  1874,  Act  19, 
§  19,  relating  to  adoption  of  amendments;  Dean  etc.  Oil  Co.  v.  United 
States,  78  Fed.  469,  disallowing  treasury  regulations  at  variance  with 
the  law. 

162  U.  8.  398-405,  38  L.  Ed.  489,  14  Sup.  Ot.  686,  HXntPHT  T.  PACKER. 
Ejectment  may  be  maintained,  in  Pennsylvania,  by  one  who  has  paid 
purchase  money  on  land  warrant. 

Approved  in  Oliver  v.  Qarke,  106  Fed.  403,  45  C.  C.  A.  360,  following 
State  court  and  holding  deed  of  land  therein  expressly  reserving  a 
vendor's  lien  not  vesting  legal  title  in  vendee.^ 

BecitaU  in  State  patent  cannot  affect  title  of  one  acqnixing  prior  rlghti 
mder  warrant. 
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Approved  in  Mozie  Nerve  Food  Co.  v.  Modox  Co.,  152  Fed.  496, 
denying  protection  against  infringement  and  unfair  competition,  where 
bill  does  not  allege  representations  on  labels  and  wrappers  of  ''nerve 
food"  are  true,  nor  is  proof  of  truth  given,  but  adverse  party  shows 
from  analyses  of  chemists  that  statements  are  false. 

County  cannot  claim  title,  through  prior  tax  sale,  to  property  sold  by 
conuty  treasurer  for  taxes. 

Approved  in  Feltz  v.  Natalie  Anthracite  Coal  Co.,  203  Pa.  St.  167, 
52  Atl.  84,  holding  title  acquired  by  county,  buying  lands  at  tax  sale, 
lost  by  sale  thereof  for  nonpayment  of  county  taxes. 

Distinguished  in  Berger  v.  Multnomah  Co.,  45  Or.  408,  78  Pac.  226, 
interest  acquired  by  county  on  tax  sale  not  divested  by  sale  to  another 
for  taxes  for  subsequent  year. 

QuestioQS  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  418. 

152  U.  8.  405-411,  38  L.  Ed.  493,  14  Sup.  Ot.  632,  OOBINNB  MILL  ETC. 

00.  T.  TOPONCE. 

Vice-president,  performing  duties  of  general  manager,  ii  entitled  to 
compensation. 

Approved  in  Title  Insurance  etc.  Co.  v.  Home  Telephone  Co.,  200 
Fed.  266,  refusing  recovery  to  president  of  telephone  company  for  ser- 
vices as  manager  and  denying  claim  of  preference  over  mortgage  bond- 
holders; Montana  Tonapah  Min.  Co.  v.  Dunlap,  196  Fed.  620,  116 
C.  C.  A.  286,  and  Dunlap  v.  Montana-Tonopah  Min.  Co.,  192  Fed.  716, 
both  holding  vice-president  of  corporation  may  recover  for  services 
rendered  outside  scope  of  official  duty  on  implied  promise  to  pay  there- 
for; In  re  Gouvemeur  Pub.  Co.,  168  Fed.  115,  116,  secretary  and  treas- 
urer of  corporation  acting  as  manager  was  entitled  to  compensation 
for  services  under  contract  made  without  formal  resolution  of  direct- 
ors; Red  Bud  Realty  Co.  v.  South,  96  Ark.  301,  131  S.  W.  349,  where 
officers  of  corporation  were  not  expected  to  charge  for  services  incident 
to  sale  of  lots,  and  expenses  of  sales  were  paid  by  corporation,  and 
president  received  as  commissions  thirty  per  cent  of  proceeds  from  sale, 
he  was  not  entitled  to  other  compensation;  Gumaer  v.  Cripple  Creek 
Tunnel  etc.  Min.  Co.,  40  Colo.  15,  122  Am.  St.  Rep.  1024,  13  Ann.  Oas. 
781,  90  Pac.  85,  president  of  corporation  is  entitled  to  compensation 
for  services  as  manager;  Marcy  v.  Shelbume  Falls  etc.  Ry.  Co.,  210 
Mass.  201,  96  N.  E.  132,  denying  recovery  to  president  of  corporation 
for  services  rendered  without  expectation  of  pay;  Young  v.  United 
States  Mortgi^e  etc.  Co.,  214  N.  T.  285,  108  N.  E.  420,  holding  formal 
resolution  of  committee  was  not  necessary  in  contracting  to  pay  presi- 
dent share  of  profits  as  extra  compensation,  and  whether  committee 
acted  as  body  was  for  jury;  Bagley  v.  Carthage  etc.  R.  R.  Co.,  165 
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N.  T.  182,  58  N.  £.  896,  holding  president  and  director  of  oomiMuiy 
rendering  services  ontside  of  official  duties  npon  promise  of  eompensa- 
tion  by  directors  is  entitled  to  snch  compensation;  Lowe  v.  Iting,  106 
Wis.  655,  82  N.  W.  574,  holding  president  of  bank  acting  as  attorney 
entitled  to  compensation  for  extra  services  npon  implied  contract; 
Ruby  Chief  Min.  etc.  Co.  v.  Prentice,  25  Colo.  6,  52  Pac.  210,  director 
may  recover  for  services,  outside  his  duty,  as  director. 

Right  of  officers  of  corporations  to  compensation  for  services  ren- 
dered.   Note,  186  Am.  St.  Rep.  928,  924. 

Right  of  director  or  officer  of  corporation  to  compensation  for  ser- 
vices in  absence  of  e3q>ress  contract.  Note,  Ann.  Oas.  1915A, 
455,  466,  458. 

Oanse  of  action  on  daim  for  serrlces  for  long  period,  witk  conirter- 
elaim,  accmet  from  last  item. 

Approved  in  Copriviza  v.  Rilovich,  4  Cal.  App.  30,  87  Pac.  400,  in 
action  by  bookkeeper  against  employers,  evidence  was  sufficient  to  jus- 
tify verdict  .on  theory  that  account  was  mutual,  and  therefore  not 
barred  by  statute  of  limitations. 

168  n.  8.  412-425,  38  L.  Ed.  496,  14  Snp.  Ot.  641,  HALSTBAD  T.  OBINKAN. 
Elfect  of  laches  as  defense  depends  upon  circumstaBees  of  oabk  esse. 
Approved  in  Mathieson  v.  Craven,  228  Fed.  378,  bill  to  enforce  pay- 
ment of  money  charged  by  will  on  land  as  legacy,  filed  within  twenty 
years,  was  not  barred  by  laches;  London  &  San  Francisco  Bank  v. 
Dexter  Horton  ft  Co.,  126  Fed.  601,  61  C.  C.  A.  515,  sustaining  action 
by  mortgagee  to  enforce  mortgage,  delay  chargeable  to  parties  not  ex- 
ceeding six  years  and  defendants  as  much  in  fault  as  plaintiff;  Gunni- 
son V.  Chicago  etc.  Ry.  Co.,  117  Fed.  646,  barring  trustee  and  bondhold- 
ers under  mortgage  from  maintaining  suit,  where  no  action  taken  for 
more  than  twenty  years;  Earle  Improvement  Co.  v.  Chatfield,  81  Ark. 
302,  99  S.  W.  85,  failure  to  pay  taxes  for  seven  years  on  wild  and  un- 
inclosed  land  was  not  laches  barring  suit  by  owner  to  cancel  as  cloud  on 
title  tax  deed  given  to  purchaser  at  void  tax  sale ;  Randolph  v.  Nichol,  74 
Ark.  102,  84  S.  W.  1041,  pending  suit  to  wind  up  joint  stock  company, 
laches  do  not  run  against  rights  of  stockholders  who  had  not  purchased 
assets  in  return  for  stock  to  compel  purchasing  stockholders  to  adjust 
equities ;  Adriaans  v.  Dill,  37  App.  D.  C.  75,  where  illiterate  parties  in  an- 
other city,  on  learning  meaning  of  contract  and  deed  of  trust  executed  by 
them  nine  years  before,  immediately  took  steps  to  set  aside  instruments 
as  fraudulent  and  commenced  suit  within  one  year  of  discovery  of  fraud, 
suit  was  not  barred  by  laches ;  George  v.  Ford,  36  App.  D.  C.  333,  suit 
for  cancellation  of  agreement,  accounting  and  damages  on  ground  of 
fraud  is  not  barred  by  laches  where  delay  worked  no  disadvantage  to 
opposing  party;  Nash  v.  Milford,  33  App.  D.  C.  148,  heirs  of  grantor 
arc  not  guilty  of  laches  precluding  them  from  maintaining  bill  for  spe 
oKic  performance  of  agreement  to  reconvey  land,  where  bill  was  filed 
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about  one  year  after  they  were  entitled  to  specifie  performance,  bnt 
about  eight  years  after  foreclosure  sale;  Darlington  v.  Turner,  24 
App.  D.  C.  594,  holding  suit  in  equity  to  recover  trust  fund  from  execu- 
tors of  testator's  trustee  was  not  barred  by  laches,  and  trustee  had 
not  been  relieved  of  liability  by  payment  to  father  of  minor  children; 
Pryor  v.  Mclntire,  7  App.  D.  C.  431,  bill  for  accounting  and  cancella- 
tion of  deeds  is  not  barred  by  laches  where  trustee  is  gruilty  of  fraud 
and  there  is  no  inequitable  conduct  on  part  of  injured  parties;  Mur- 
phy V.  Kirby,  3  App.  D.  C.  217,  bill  for  reopening  and  restatement 
of  partnership  account  after  lapse  of  sixteen  years  was  not  barred  by 
laches  where  fraud  existed,  and  relation  between  parties  was  trust  re- 
lation rather  than  partnership;  Sinclair  v.  GonsenhaaBer,  179  Ind.  132, 
98  N.  E.  56,  holding  right  of  action  in  equity  to  redeem  from  mortgage 
which  has  been  foreclosed  is  barred  in  fifteen  years  from  its  accrual 
at  expiration  of  year  for  statutory  redemption;  Osinoup  v.  Henthom, 
89  Kan.  64,  Ann.  Oas.  19140,  1262,  46  L.  R.  A.  (N.  8.)  174,  130  Pac. 
654,  laches  did  not  bar  relief  after  sixteen  years  from  mistake  in  con- 
veyance of  land,  where  person  acted  as  soon  as  mistake  was  discovered; 
Royce  v.  Carpenter,  80  Vt.  46,  66  Atl.  892,  upper  mill  owner  who  saw 
lower  mill  owner  building  dam  and  furnished  material  to  him  is  not 
estopped  by  acquiescence  or  laches  from  asserting  his  rights,  where 
he  did  not  know  what  effect  dam  would  have;  Alsop  v.  Riker,  155  U.  S. 
461,  39  L.  Ed.  223,  15  Sup.  Ct.  167,  disallowing  suit  to  question  right 
of  trustee  to  deal  with  property;  Godkin  v.  Cohn,  80  Fed.  466,  25 
C.  C.  A.  557,  twenty-four  years'  delay  in  correcting  error  in  numbering 
lots  is  no  laches,  no  one  being  prejudiced;  Wheeling  Bridge  etc.  Ry.Co. 
V.  Reymann  Brewing  Co.,  90  Fed.  195,  32  C.  C.  A.  571,  delay  of  seven 
years  in  enforcing  claims  for  injury  to  building  by  railroad  is  not 
laches;  Somerset  Ry.  Co.  v.  Pierce,  88  Me.  93,  33  Atl.  774,  disallowing 
dissenting  stockholders  to  object  to  technical  irregularities  after  lapse 
of  time. 

Laches  defeating  relief  after  repudiation  of  express  trust.    Note, 
5  L.  B.  A.  (N.  S.)  986. 

There  can  be  no  laches  In  f ailura  to  enforce  riglits  not  known. 
Approved  in  Cresap  v.  Cresap,  54  W.  Va.  591,  46  S.  E.  586,  following 
rule;  Encyclopedia  Britannica  Co.  v.  American  Newsp.  Assn.,  130  Fed. 
467,  laches  not  invocable  in  aid  of  infringing  publisher  where  not  shown 
that  owner  of  copyright  had  knowledge  of  infringement;  Ritchie  v. 
Sayers,  100  Fed.  537,  sustaining  bill  to  set  aside  conveyance  on  ground 
of  laches  where  bill  fixes  time  of  discovery  of  facts  entitling  plaintiffs 
to  recover  and  alleges  necessary  steps  taken  thereafter;  Lasher  v.  Mc- 
Creery,  66  Fed.  841,  holding  eight  years  no  laches  herein  to  set  aside 
tax  sale;  Trowbridge  v.  Stone,  42  W.  Va.  459,  26  S.  E.  365,  laches  not 
imputed  to  one  of  unsound  mind. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Gas.  111. 
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162  U.  S.  426-436,  38  L.  Ed.  600,  14  Svp.  Ot.  627,  HOBOAK  EKVEIiOFE 
OO.  T.  ALBANY  PBXFOBATED  BTO.  PAPBB  OO. 

Patentee  haTing  acqnieseed  in  rejection  of  cUtm  cumot  afterward 
contend  that  patent  embraces  It. 

ApproYed  in  Hubbell  v.  United  States,  179  U.  S.  84,  45  L.  Ed.  99,  21 
Sup.  Ct  27,  28,  holding  patentee  accepting  patent  with  narrowei*  claim 
cannot  claim  part  rejected  or  disclosed  by  prior  devices;  Thacher  v. 
Transit  Const.  Co.,  228  Fed.  907,  Thacher  patent  for  improvement  in 
concrete  arches,  consisting  of  combination  of  metal  bars  in  pairs,  is 
limited  to  combination  in  which  bars  of  each  pair  are  mechanically  in- 
dependent of  each  other,  and  is  not  infringed;  Condit  Electrical  Mfg. 
Co.  V.  Westinghouse  Electric  &  Mfg.  Co.,  200  Fed.  147, 118  C.  C.  A.  474, 
Wurts  patent  for  circuit  interrupting  device,  in  view  of  action  of  patent 
office  acquiesced  in  by  patentee,  in  rejecting  claim  for  use  of  automatic 
and  hand-operated  closer  in  single  system,  is  void  for  lack  of  invention ; 
Marshall  &  Steams  Co.  v.  Murphy  Mfg.  Co.,  199  Fed.  776,  118  C.  C.  A. 
362,  Jordan  patent  for  improvement  in  apartment  wall  fumiture,  lim- 
ited by  prior  art  and  proceedings  in  patent  office,  is  not  infringed  by 
device  of  Murphy  patent  for  disappearing  bed;  National  Casket  Co.  v. 
Stolts,  197  Fed.  946,  reissue  patent  issued  to  National  Casket  Company 
as  assignee  of  William  Hamilton,  for  gau^e  face  plate  for  burial 
caskets,  is  invalid  as  based  on  abandoned  claim;  W.  W.  Sly  Mfg.  Co.  v. 
Russell  &  Co.,  189  Fed.  64,  110  C.  C.  A.  625,  Sly  patent  for  crusher 
to  recover  iron  from  cupola  cinder  is  not  limited  to  crushing  function, 
but  includes  separating  feature,  and  is  infringed;  Kestner  Evaporator 
Co.  V.  American  Evaporator  Co.,  182  Fed.  846,  Hewitt  patent  for 
evaporator  is  limited  to  device  having  one  or  more  return  tubes  which 
accelerate  circulation  of  liquid,  and  is  not  infringed ;  Langan  v.  Warren 
Axe  etc.  Co.,  181  Fed.  146,  Langan  patent  for  grab-hook  used  for 
skidding  logs  is  void  for  lack  of  invention;  Campbell  v.  American  Ship- 
buUding  Co.,  179  Fed.  502,  103  C.  C.  A.  122,  Campbell  patent  for 
cargo  vessel  as  limited  by  proceedings  in  patent  office  is  not  infringed; 
Fries-Harley  Co.  v.  Dorman  Bros.,  171  Fed.  894,  construing  strictly 
Heald  patent  for  woven  fabric  intended  specially  for  carpets  and  hold- 
ing it  not  infringed;  Commercial  Acetylene  Co.  v.  Avery  etc.  Lighting 
Co.,  166  Fed.  909,  Claude  and  Hess  patent  for  apparatus  for  storinir 
acetylene  gas,  consisting  of  tank  containing  acetone  as  solvent  super- 
saturated with  acetylene  gas,  was  not  anticipated,  discloses  invention 
and  is  infringed;  Hardsocg  v.  Hibbard,  Spencer,  Bartlett  &  Co.,  161 
Fed.  361,  Nicholls  patent  for  square  having  columns  of  figures  to 
facilitate  cutting  of  rafters,  is  limited  to  peculiar  arrangement  of 
figures  shown;  Dey  Time  Register  Co.  v.  Syracuse  Rec.  Co.,  152  Fed. 
453,  Dey  patent  for  workman's  time-recorder,  is  not  infringed  by 
machine  in  which  platen  is  left  out  without  substitution  of  new  part,  its 
functioris  being  devolved  on  remaining  part  by  change  of  mechanism 
and  mode  of  operation ;  Westinghouse  Elec.  etc.  Co.  v.  Cutter  Elec.  etc. 
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Co.,  136  Fed.  221,  Wright  A  Aalborg  patent  No.  633,772,  for  automatic 
electric  circuit-breaker,  limited  by  prior  art  and  not  infringed;  Safety 
Oiler  Co.  v.  Scovill  Mfg.  Co.,  110  Fed.  205,  construing  patent  issued  on 
amended  application,  by  limitation  inserted  in  application  for  patent  by 
amendment  after  rejection;  Peifer  v.  Brown  &  Co.,  106  Fed.  940,  hold- 
ing patent  for  improvement  in  metallurgical  furnaces  limited  to  partic- 
ular method  employed,  not  infringed  by  different  method  to  accomplish 
same  result;  Lepper  v.  Randall,  105  Fed.  977,  holding  patent  for  im- 
provement in  ham-boiling  wrappers  not  infringed  by  wrapper  having 
fastenings  of  straps  and  buckles,  instead  of  lacing  cord;  Reineke  v. 
Dixon-Woods  Co.,  102  Fed.  353,  42  C.  C.  A.  388,  holding  patent  cover- 
ing construction  where  asbestos  is  attached  to  burning  surface  in 
bunches  not  infringed  by  construction  where  continuous  strips  of 
asbestos  are  cemented  on  burning  surface;  Irwin  v.  Hasselman,  97  Fed. 
968;  38  C.  C.  A.  587,  holding  appellant  acquiescing  in  rejection  and 
filing  substituted  claim  estopped  from  claiming  particular  feature  re- 
jected although  included  as  element  of  substituted  claim;  Engel  v. 
Sinclair,  34  App.  D.  C.  216,  applicant  for  patent  for  improvement  in 
water-tube  boilers,  showing  in  application  two  circular  rows  merged 
into  one,  is  entitled  to  make  claim  to  plain  drum  having  parallel  rows 
of  separate  circular  tube  landings  formed  partially  above  and  partially 
below  drum  face;  Johnson  v.  Olsen,  61  Fed.  833,  applied  to  excelsior 
machine;  Walter  A.  Wood  Mowing  etc.  Co.  v.  Deering,  66  Fed.  550, 
holding  single-jointed  sheaf -carrier  not  infringed  by  double- jointed ; 
Craig  V.  Michigan  Lubricator  Co.,  72  Fed.  176,  disallowing  enlargement 
of  Craig  lubricator;  Thomas  v.  Rocker  Spring  Co.,  77  Fed.  431,  23 
C.  C.  A.  211,  applied  to  Connolly  patent  for  tilting-chairs ;  Irwin  v. 
Hasselman,  86  Fed.  644,  applied  to  Ryan  patent  for  bookbinding;  Tru- 
man V.  Carvill  Mfg.  Co.,  87  Fed.  472,  and  Truman  v.  Holmes,  87  Fed. 
747,  31  C.  C.  A.  215,  both  applied  to  Putnam  breaking-cart;  United 
States  Glass  Co.  v.  Atlas  Glass  Co.,  88  Fed.  500,  applying  rule,  though 
more  restricted  disclaimer  might  have  been  filed ;  Kelly  v.  Clow,  89  Fed. 
306,  32  C.  C.  A.  205,  applied  even  where  it  takes  away  a  material  part  of 
real  invention;  Jackson  v.  Birmingham  Brass  Co.,  79  Fed.  806,  25 
C.  C.  A.  196,  arguendo. 

Distinguished  in  Reece  Button  Hole  Mach.  Co.  v.  Globe  Button  Hole 
Mach.  Co.,  61  Fed.  968,  969,  where  question  of  rejection  not  in  issue; 
Hillbom  V.  Hale  etc.  Mfg.  Co.,  69  Fed.  960,  16  C.  C.  A.  569,  changes 
in  phraseology  to  suit  views  of  examiner  do  not  defeat  patent;  Palmer 
etc.  Tire  Co.  v.  Lozier,  84  Fed.  666,  opinion  of  patent  ofiice  upon  a  sup- 
posed interference  is  no  estoppel. 

Limited  in  National  Hollow  Brake-Beam  Co.  v.  Interchangeable 
Brake  Beam  Co.,  106  Fed.  714,  45  C.  C.  A.  544,  holding  only  limitation 
imposed  upon  patentee's  sec^ond  claim  by  rejection  of  original  was  to 
estop  patentee  from  claiming  devices  disclosed  in  examiner's  references. 
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PnrcliaBer  of  iiatented  article  may  hm  or  sell  it. 
Approved  in  Federal  Const.  Co.  v.  Park  Imp.  Co.,  166  Fed.  131,  166 
C.  C.  A.  128,  where  inventor  of  amusement  device  built  such  device 
and  inclosing  building  in  park,  subsequent  lessee  of  park  was  within 
protection  of  section  4899  of  Revised  Statutes,  and  was  not  liable  as 
'  infringer  for  use  of  device  lawfully  in  its  possession;  Goshen  Rubber 
Wks.  V.  Single  Tube  etc.  Tire  Co.,  166  Fed.  433,  92  C.  C.  A.  183,  agree- 
ment by  owner  of  patent  relating  to  bicycle  and  automobile  tires 
with  various  licensees  to  secure  payment  of  royalties  on  tires  to  be 
made  subsequently,  providing  method  of  ascertaining  exact  sales  by 
each  licensee,  and  for  arbitrator  at  cost  of  licensees,  was  valid;  Na- 
tional Cash  Register  Co.  v.  Grobet,  153  Fed.  907,  82  C.  C.  A.  651, 
person  purchasing  one  style  of  cash  register  and  selling  printing  de- 
vice attached  to  it  to  owner  of  another  style  for  use  on  his  machine 
was  infringer;  Goodyear  Shoe  etc.  Co.  v.  Jackson,  112  Fed.  149, 
150,  56  L.  B.  A.  692,  50  C.  C.  A.  159,  holding  patent  for  combination 
of  mechanism  for  sewing-machine  not  infringed  by  purchasers'  recon- 
structing one  or  more  elements  when  worn  out. 

Distinguished  in  National  Phonograph  Co.  v.  Fletcher,  117  Fed.  153, 
holding  person  guilty  of  infringement  who  secured  patented  machine 
from  dealers,  reconstructed  same,  substituted  new  parts  and  returned 
machine  to  be  sold  as  that  of  patentee. 

Mamifactiire  of  paper  to  be  naad  in  device  wbich  alone  ii  patented 
is  not  ittf xlnffement. 

Approved  in  Kalem  Co.  v.  Harper  Bros.,  222  U.  S.  63,  Ann.  Oai. 
1918A,  1285,  56  L.  Ed.  96,  32  Sup.  Ct.  20,  person  producing  films  of  prin- 
cipal scenes  of  author's  work  infringes  copyright;  Bobbs-Merrill  Co.  v. 
Straus,  210  U.  S.  344,  52  L.  Ed.  1091,  28  Sup.  Ct.  722,  sole  right  to  vend 
given  by  statute  does  not  give  owner  of  copyright  right  to  qualify  future 
sales  by  vendee,  and  notice  in  book  that  sale  at  different  price  will 
be  treated  as  infringement  is  ineffectual  againjst  person  not  bound  by 
contract  or  license  agreement;  Krell  Auto  Grand  Piano  Co.  v.  Story 
etc.  Co.,  207  Fed.  952,  125  C.  C.  A.  394,  Welin  patent  for  automatic 
playing  attachment  for  musical  instruments  is  valid,  and  infringed; 
Consolidated  Rubber  Tire  Co.  v.  Republic  Rubber  Co.,  195  Fed.  771, 
dismissing  bill  for  infringement  of  patent  where  contributory  act  re- 
lied upon  is  not  shown  to  have  resulted  in  complete  infringement; 
Union  Paper  Bag  Mach.  Co.  v.  Advance  Bag  Co.,  194  Fed.  133,  139, 
114  C.  C.  A.  204,  Dulin  patent  for  paper-bag  machine,  essential  ele- 
ment of  which  is  lower  central  gripper,  is  not  infringed  by  device  of 
Bartholomew  patent,  which  employs  no  lower  central  gripper;  Commer- 
cial Acetylene  Co.  v.  Widrig,  190  Fed.  201,  Claude  and  Hess  patent 
for  acetylene  gas-tank  covers  tank  charged  with  gas,  and  person  who 
recharges  such  tanks  in  violation  of  notice  that  they  are  licensed  for 
use  only  when  filled  by  seller  is  infringer  of  patent;  Rubber  Tire 
Wheel  Co.  v.  Goodyear  Tire  etc.  Co.,  183  Fed.  983,  106  C.  C.  A.  318, 
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granting  injunction  to  prevent  person  whose  patent  was  declared  void 
in  infringement  snit  from  harassing  customers  with  suits  or  threats  of 
suits  for  infringements;  Leeds  &  Catlin  Co.  v.  Victor  Talking  Machine 
Co.,  154  Fed.  59,  28  L.  R.  A.  (N.  B.)  1027,  83  C.  C.  A.  170,  manufacturer 
of  sound  records  to  be  used  on  patented  machine  of  another,  selling 
such  records  to  owners  of  machines,  is  contributory  infringer;  National 
Cash  Register  Co.  v.  Grobet,  148  Fed.  387,  where  complainant  sold  two 
styles  of  cash  registers,  which  were  alike  except  that  one  had  printing 
device  covered  by  additional  patent,  defendant  removing  device  from 
one  and  putting  it  on  other  is  not  infringer;  Cortelyou  ▼.  Chas.  Eneu 
Johnson  &  Co.,  138  Fed.  116,  123,  enjoining  infringement  of  Low  &  Cor- 
telyou patent  No.  584,787,  for  rotary  neostyle  by  one  using  machine 
with  supplies  made  by  himself  with  knowledge  of  license  restriction; 
Morrin  v.  Robert  White  Engineering  Works,  138  Fed.  77,  Morrin  pat- 
ent No.  463,307,  for  steam  generator,  infringed  by  reconstruction  of 
tubes  constituting  patentable  element  of  combination,  in  generators  sold 
under  license  from  patentee ;  George  Frost  Co.  v.  Kbra  Co.,  136  Fed.  488, 
not  infringement  of  clasp  patent  for  one  purchasing  clasps  in  market 
to  detach  them  from  cord  to  which  they  were  attached  and  attach 
them  to  supporters,  to  manufacture  which  both  were  licensed;  Rapp 
Wittengfeld  Co.  v.  Elliott,  131  Fed.  732,  65  C.  C.  A.  644,  one  who,  with 
knowledge  of  restriction  in  use  of  button  fasteners  to  wire  furnished 
by  patentee,  sells  to  users  of  machine  wire  in  spools  in  exact  form  re- 
quired for  use  of  machines,  is  infringer;  dissenting  opinion  in  Henry 
V.  A.  B.  Dick  Co.,  224  U.  S.  62,  Ann.  Oas.  1918D,  880,  66  L.  Ed.  669, 
32  Sup.  Ct.  364,  majority  holding  sale  of  ink  for  use  upon  mimeograph 
with  knowledge  of  license  restriction  that  machine  was  to  be  used  only 
with  supplies  of  owner  of  patent,  was  contributory  infrinp:ement ; 
Heaton-Peninsular  etc.  Fastener  Co.  v.  Eureka  Specialty  Co.,  77  Fed.  298, 
300,  35  L.  R.  A.^7d4,  25  C.  C.  A.  267  (reversing  65  Fed.  621),  disallow- 
ing sale  of  unpatented  staples  for  use  in  machine,  where  patentee 
stipulated  only  his  should  be  used;  Thomson-Houston  Elec  Co.  v.  Kel- 
sey  Elec.  Ry.  eftc.  Co.,  72  Fed.  1018,  1019,  disallowing  sale  of  trolley- 
stands;  St.  Louis  Car  etc.  Co.  v.  Shiekle  etc.  I.  Co.,  70  Fed.  786,  ''coup- 
ling-head" or  ''knuckle,"  being  unique  feature  of  coupling  device, 
cannot  be  sold  for  repair  by  others;  Thomson-Houston  Elec.  Co.  v. 
Ohio  Brass  Co.,  80  Fed.  721,  722,  26  C.  C.  A.  107,  one  selling  element 
of  patented  combination,  for  purpose  of  use  in  combination,  is  equally 
liable  with  user;  American  Tobacco  Co.  v.  Streat,  83  Fed.  705,  28 
0.  C.  A.  18,  arguendo. 

Distinguished  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  47,  48,  Ann.  Oas. 
1913D,  880,  56  L.  Ed.  663,  32  Sup.  Ct.  364,  sale  of  ink  for  use  upon 
mimeograph  with  knowledge  of  license  restriction  that  machine  could 
be  used  only  with  ink,  stencil  paper  and  supplies  of  company  owning 
patent  to  machine,  was  contributory  infringement;  Leeds  &  Catlin  Co. 
V.  Victor  Talking  Mach.  Co.,  213   U.  S.  332,  333,  335,  63  L.  Ed.  819,  29 
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Sap.  Ct.  495,  affirming  judgment  of  contempt  for  violation  of  injunc- 
tion to  restrain  manufacture  and  sales  of  disc  records  for  use  on  re- 
spondent 's  machines,  as  contributory  infringement ;  Davis  v.  Hall  Mam- 
moth Incubator  Co.,  200  Fed.  960,  119  C.  C.  A.  609,  Hall  patent  for 
heater  in  combination  with  incubator  is  infringed;  Wagner  Typewriter 
Co.  V.  F.  S.  Webster  Co.,  144  Fed.  411,  patent  for  typewriter  ribbon 
mechanism  making  ribbon  spool  element  of  combination,  bat  not  it« 
vital  part,  manufacturer  who  sells  ribbon  and  spool  for  replacement 
not  contributory  infringer. 

Right  to  patent  for  new  combination  of  machines  or  processes. 
Note,  20  E.  R.  0.  160. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note, 
20  E.  R.  0.  769. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  R.  0.  864. 

162  U.  S.  436-443,  38  L.  Ed.  605,  14  Sap.  Ot.  638,  tTNITED  STATES  v. 
BASHAW. 

District  attorney  cannot  recover  for  prosecnting  vioUtion  of  tariff 
laws  till  treasory  has  determined  amount. 

Approved  in  Winston  v.  United  States,  63  Fed.  693,  disallowing  re- 
covery on  quantum  meruit  beyond  what  is  allowed  by  attorney  general; 
Ruhm  V.  United  States,  66  Fed.  534,  536,  disallowing  extra  compensa- 
tion to  district  attorney  for  recovering  pension,  examining  title  to  post- 
office,  or  for  work  in  Circuit  Court  of  Appeals;  Sill  v.  United  States, 
87  Fed.  700,  31  C.  C.  A.  200,  allowing  compensation  to  district  attorney 
for  advising  that  violation  of  customs  laws  should  not  be  prosecuted. 

162  U.   S.   444-464,   38   L.   Ed.   607,   14  Sap.   Ot.  647,  8CHI£SINaES  v. 
KANSAS  OITT  ETC.  BY.  OO. 

Pnbllc  lands  granted  to  road  on  condition  revert  on  breacb,  and  are 
not  attachable. 

Approved  in  Rannels  v.  Rowe,  145  Fed.  300,  74  C.  C.  A.  376,  deed 
to  railroad  in  consideration  of  completion  of  road  in  three  years,  and 
if  not  so  constructed  lands  to  revert  and  deed  be  void,  is  on  condition 
subsequent. 

Character  and  effect  of  provision  in  deed  for  construction  of  rail- 
road within  specified  time.    Note,  82  L.  R.  A.  (N.  S.)  117. 

Government  may  take  advantage  of  breacb  by  judicial  proceeding  or 
legislative  act. 

Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  933, 
Federal  court  of  equity  has  jurisdiction  of  suit  by  government  to  cancel 
patents  and  to  quiet  title  to  lands  of  railroad  grants  although  it  in- 
volved forfeiture  of  grants. 
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Entry  by  grantor  under  deed  with  condition  snlMeqnent  is  nillLcient  to 
revest  title  after  breach. 

Approved  in  Gurdon  etc^  R.  Co.  v.  Vaught,  97  Ark.  240,  133  S.  W. 
1022,  where  railroad  abandoned  right  of  way  grantor  was  not  estopped 
to  claim  such  right  of  way  from  railroad's  gratuitous  grantee  by  reason 
of  contracts  with  grantee  recognizing  grantee's  rights,  where  grantee 
had  not  paid  anything;  Moore  v.  Sharpe,  91  Ark.  417,  23  L.  R.  A. 
(N.  S.)  987,  121  S.  W.  345,  grantor  in  conditional  deed  may,  on  condi- 
tion broken,  declare  forfeiture  by  conveying  land  to  another. 

What  words  create  conditions  subsequent.    Note,  79  Am.  St.  Rap. 
768. 

152  U.  8.  454-472,  38  I..  Ed.  511,  14  8np.  Ot.  664,  TENNESSEE  v.  UNION 
ft  PlaANTERS*  BANK. 

Circuit  Court  has  no  jurisdiction,  under  act  of  1888,  unless  Federal 
question  appears  at  commencement  of  suit. 

Approved  in  Kimbell  v.  Chicago  etc.  Brick  Co.,  194  U.  S.  631,  48 
Ii.  Ed.  1158,  24  Sup.  Ct.  858,  and  Mitchell  Engineering  etc.  Co.  v. 
Worthington,  140  Fed.  947,  948,  both  following  rule;  Bankers'  Trust 
Co.  V.  Texas  etc.  Ry.  Co.,  241  U.  S.  305n,  60  L.  Ed.  1014,  36  Sup.  Ct.  569, 
suit  to  foreclose  mortgage  given  by  railroad  incorporated  under  Federal 
law  is  not  one  arising  under  Federal  laws,  although  mortgage  may  have 
been  given  under  power  conferred  by  Federal  charter;  American  Surety 
Co.  v.  Schultz,  237  U.  S.  161,  59  L.  Ed.  894, 35  Sup.  Ct.  525,  suit  on  super- 
sedeas bond  given  conformably  to  Federal  statute  given  to  supersede 
judgment  in  action  on  contract  pending  writ  of  error  from  Federal  Circuit 
Court  of  Appeals  is  one  arising  under  Federal  laws ;  Denver  v.  New  York 
Trust  Co.,  229  U.  S.  133,  57  L.  Ed.  1120,  33  Sup.  Ct.  657,  suit  to  enforce 
contract  between  municipality  and  water  company  for  purchase  of  water 
plant  and  to  enjoin  city  from  constructing  water  plant  is  not  case 
arising  under  Federal  Constitution,  and  as  no  appeal  would  lie  from 
final  decree  of  Circuit  Court  of  Appeals,  Supreme  Court  reviews 
decisions  on  certiorari  and  reverses  interlocutory  injunction;  Lovell 
V.  Isidore  Newman  &  Son,  227  U.  S.  421,  57  L.  Ed.  581,  33  Sup.  Ct.  375, 
whether  ease  is  one  arising  under  Federal  laws  must  be  determined 
from  petition,  and  where  trustee  in  bankruptcy  sues  on  bond  repre- 
senting value  of  bankrupt's  goods,  and  diverse  citizenship  exists,  suit 
does  not  depend  upon  Federal  law,  and  judgment  of  Circuit  Court  of 
Appeals  is  final;  Shulthis  v.  McDougal,  225  U.  S.  569,  56  L.  Ed.  1211, 
32  Sup.  Ct.  704,  holding  jurisdiction  of  Federal  Circuit  Court  depended 
solely  on  diverse  citizenship,  notwithstanding  case  involved  conflicting 
claims  to  allotted  lands  iii  Creek  Nation,  and  decree  of  Circuit  Court 
of  Appeals  was  final;  Joy  v.  St.  Louis,  201  U.  S.  341,  50  L.  Ed.  781, 
26  Sup.  Ct.  478,  denying  Federal  jurisdiction  where  complaint  states 
there  is  dispute  over  construction  of  patent  and  Federal  statutes  set 
out  as  source  of  plaintiff's  title,  where  averments  show  real  contro- 


152  U.  S.  464-472        NOTES  ON  U.  S.  REPORTS.  WO 

veny  is  as  to  title  to  accretions;  Minnesota  v.  Northern  Securities  Co., 
194  U.  S.  64,  48  L.  Ed.  878,  24  Sup.  Ct.  598,  denying  Federal  jurisdic- 
tion of  suit  by  State  to  prevent  violation  of  Anti-trust  Act  by  compet- 
ing interstate  railroads;  Bankers'  Mutual  Casualty  Co.  v.  Minneapolis 
etc.  Ry.  Co.,  192  U.  S.  381,  48  L.  Bd.  488,  24  Sup.  Ct.  328,  holding  in 
action  by  citizen  of  one  State  against  railroad,  citizen  of  another  State, 
fact  that  relation  of  railroad  to  government  involved  did  not  put  in  con- 
troversy Constitution  or  any  law  of  United  States;  Vicksburg  Water- 
Works  Co.  V-.  Vicksburg,  185  U.  S.  68,  46  L.  Ed.  810,  22  Sup.  Ct.  586, 
holding  Circuit  Court  had  jurisdiction  of  bill  seeking  to  restrain  city 
under  subsequent  l^slation  from  impairing  contract  rights  of  water 
company  to  supply  city  with  water;  Western  Union  Tel.  Co.  v.  Ann. 
Arbor  R.  R.  Co.,  178  U.  S.  242,  44  L.  Bd.  1054,  20  Sup.  Ct.  869,  re- 
manding cause,  bill  seeking  to  compel  railroad  to  permit  maintenance 
of  telegraph  line,  such  right  not  existing  independent  of  contract; 
Houston  &  Texas  Cent.  R.  R.  Co.  v.  Texas,  177  U.  S.  78,  44  L.  Ed.  680, 
20  Sup.  Ct.  549,  holding  Federal  character  of  suit  not  established  where 
reply  to  defense  interposed  alone  sets  up  matters  of  Federal  nature; 
Alabama  etc.  Ry.  Co.  v.  American  Cotton  Oil  Co.,  229  Fed.  20,  action 
for  nondelivery  of  interstate  shipment  of  oil  delivered  in  good  condi- 
tion to  connecting  carrier  outside  local  jurisdiction  of  State  court  is 
removable  to  Federal  court,  as  State  court  would  have  no  jurisdiction 
of  connecting  carrier  but  for  Carmack  Amendment;  Adams  v.  Chicago 
Great  Western  R.  Co.,  210  Fed.  364,  action  against  several  carriers 
for  loss  of  interstate  shipment  of  wool  did  not  state  cause  of  action 
arising  under  Federal  law  because  Carmack  Amendment  authorized 
recovery  from  initial  carrier  for  loss  by  connecting  carrier;  Storm  Lake 
Tub  etc.  Factory  v.  Minneapolis  etc.  R.  Co.,  209  Fed.  898,  action  against 
railroad  to  recover  for  damages  to  interstate  shipment  is  not  removable, 
as  case  arising  under  Interstate  Commerce  Act,  without  regard  to 
amount  involved  or  diversity  of  citizenship;  McGbon  v.  Northern  Pac. 
Ry.  Co.,  204  Fed.  1001,  1003,  suit  by  shipper  against  railroad  for  injuries 
to  interstate  shipment  is  one  arising  under  Interstate  Commerce  Act, 
and  is  removable;  Taylor  v.  Anderson,  197  Fed.  386,  that  plaintiff 
in  ejectment  unnecessarily  deraigns  title  through  Indian  allotment  sub- 
ject to  act  of  Congress  of  July  1,  1902,  does  not  justify  inference  that 
construction  of  such  act  is  involved,  and  is  insufficient  to  confer  Federal 
jurisdiction ;  W.  G.  Coyle  &  Co.  v.  Stem,  193  Fed.  585,  586,  113  C.  C.  A. 
450,  petition  for  executory  process  in  Louisiana  to  seize  and  sell  vessel 
under  mortgage  does  not  disclose  facts  sufficient  to  authorize  removal; 
San  Francisco  Qas  etc.  Co.  v.  San  Francisco,  189  Fed.  948,  suit  by  gas 
company  to  restrain  enforcement  of  ordinance  establishing  rates  alleged 
to  be  confiscatory  and  in  violation  of  Fourteenth  Amendment  presents 
Federal  question  within  jurisdiction  of  Federal  court;  Larabee  v. 
Dolley,  175  Fed.  382,  bill  by  stockholder  to  enjoin  bank  from  accepting: 
provisions  of  Kansas  bank  gnnranty  law  as  impairing  obligation  of 
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contraets  of  stockholders  is  removable;  Central  of  Georgia  Ry.  Co.  t. 
Wright,  166  Fed.  157,  suit  by  domestic  corporation  to  restrain  collection 
of  taxes  imposed  by  State  on  personal  property  having  its  situs  in 
another  State  involves  Federal  question,  and  is  removable;  State  v. 
Three  Sisters  Irr.  Co.,  158  Fed.  348,  suit  by  State  of  Oregon  to  cancel 
contract  for  reclamation  of  desert  lands  because  of  failure  to  comply 
\wiih  Federal  law  under  which  contract  was  made  was  removable  to 
jFederal  court;  Way  v.  Clay,  140  Fed.  364,  in  ejectment  in  Federal  court 
to  recover  land  alleged  to  exceed  two  thousand  dollars  in  value,  jurisdic- 
tion not  ousted  by  answer  disclaiming  as  to  all  but  portion  of  tract 
which  is  of  less  value;  Arkansas  v.  Choctaw  etc.  R.  Co.,  134  Fed.  107, 
remanding  suit  by  State  on  relation  of  attorney  general  to  cancel  lease  of 
iranchise  and  property  of  railroad  created  by  act  of  Congress ;  Madison- 
ville  Traction  Co.  v.  St.  Bernard  Min.  Co.,  130  Fed.  792,  upholding  re- 
movability of  suit  by  Kentucky  railroad  against  citizen  of  another 
State  to  condemn  land  for  right  of  way;  South  Carolina  v.  Virginia- 
Carolina  Chemical  Co.,  117  Fed.  729,  holding  action  by  State  to  sub- 
ject foreign  corporation  to  State  penalties  not  removable  where  neither 
complaint  nor  statute  refers  to  laws  or  Constitution  of  United  States; 
Central  Ohio  R.  R.  Co.  v.  Mahoney,  114  Fed.  734,  52  C.  C.  A.  364, 
holding  action  against  lessor  and  receiver  of  lessee  of  railroad  im- 
properly removed  on  petition  of  receiver  alone,  plaintiff's  petition 
presenting  a  joint  and  not  separable  controversy;  Peabody  etc.  Min. 
*  Co.  V.  Gold  Hill  Min.  Co.,  Ill  Fed.  822,  49  C.  C.  A.  637,  denying  jurisdic- 
tion bill  seeking  to  establish  Federal  question  by  setting  forth  con- 
tention probably  raised  by  answer ;  v  Mayo  v.  Dockery,  108  Fed.  898, 
holding  action  against  United  States  marshal  in  State  court  for  trover 
not  removable,  complaint  not  declaring  defendant  a  United  States 
marshal  or  act  done  in  official  capacity;  Ralya  Market  Co.  v.  Armour 
&  Co.,  102  Fed.  537,  holding  on  motion  for  rehearing  cause  of  removal 
does  not  exist  because  defendant  claims  State  statute  confers  jurisdic- 
tion over  nonresidents  by  service  on  agent;  Aultman  &  Taylor  Co.  v. 
Brumfield,  102  Fed.  15,  dismissing  bill  seeking  to  enjoin  State  treasurer 
from  proceeding  in  State  court  to  recover  back  assessment  on  ground 
State  statute  in  conflict  with  United  States  Constitution;  Broadway 
Ins.  Co.  V.  Chicago  etc.  Ry.  Co.,  101  Fed.  510,  remanding  to  State  court 
where  suggestion  of  constitutional  question  made  only  in  petition  for 
removal  and  answer;  Shields  v.  Boardman,  98  Fed.  455,  holding  peti- 
tion in  State  court  based  upon  State  statute,  challenged  by  defendant 
by  demurrer  upon  Federal  grounds,  not  disclosing  case  removable  by 
defendant;  Darnell  v.  State,  174  Ind.  150,  90  N.  E.  772,  suit  by  State 
to  recover  taxes  on  property  omitted  from  taxation  brought  against 
nonresidents  is  not  removable;  Tazoo  etc.  R.  R.  Co.  v.  Adams,  81  Miss. 
100,  32  South.  940,  denying  removal  of  equitable  suit  to  subject  prop- 
erty to  State  taxes,  although  inferable  from  complaint  that  defenses 
involving  Federal  questions  may  be  made;  Debnam  v.  Southern  etc.  Tel. 
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Co.,  126  N.  C.  837,  36  S.  E.  271,  holding  under  act  providii^  for  foreign 
corporations  becoming  domestic, «  corporation  complying  with  act  is  not 
entitled  to  remove  snit  in  State  court  to  Federal  courts;  Shellenbarger 
V.  Fewel,  34  Okl.  82,  84,  85,  86,  124  Pac.  619.,  620,  action  for  recovery 
of  real  property  is  not  removable,  although  it  involves  construction  of 
Creek  law  of  descent  and  distribution;  State  v.  Frost,  113  Wis.  646, 
89  N.  W.  919,  holding  information  presenting  for  determination  powers 
and  duties  of  receiver  and  special  master  of  Federal  court  presented 
Federal  question;  Postal  Tel.  Cable  Co.  v.  Alabama,  155  U.  S.  487,  39 
L.  Ed.  233,  15  Sup.  Ct.  194,  Oregon  etc.  Ry.  Co.  v.  Skottowe,  162  U.  S. 
495,  40  L.  Ed.  1050,  16  Sup.  Ct.  870,  Galveston  etc.  Ry.  Co.  v.  Texas. 

170  U.  S.  236,  42  L.  Ed.  1020,  18  Sup  Ct.  607,  New  Orleans  v.  Warner, 

171  U.  S.  686,  48  L.  Ed.  1179,  19  Sup.  Ct.  874,  Haggin  v.  Lewis,  66  Fed. 
200,  Wichita  Nat.  Bank  v.  Smith,  72  Fed.  570,  19  C.  C.  A,  42,  Florida 
V.  Charlotte  Harbor  Phosphate  Co.,  74  Fed.  581,  20  C.  C.  A.  538, 
Kansas  v.  Atchison  etc.  Ry.  Co.,  77  Fed.  341,  342,  Indiana  v.  Alleghany 
Oil  Co.,  85  Fed.  872,  Johnson  v.  Wells,  Fargo  &  Co.,  91  Fed.  3,  Arkansa.s 
V.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  357,  Darton  v.  Sperry,  71  Conn. 
344, 41  Atl.  1053,  and  State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C.  432,  433, 
23  S.  E.  371,  372,  all  applying  rule ;  Chappell  v.  Waterworth,  155  U.  S. 
107,  39  L.  Ed.  87,  15  Sup.  Ct.  36,  disallowing  removal  where  question 
set  up  in  removal  petition ;  Pratt  v.  Paris  Gas  Light  etc.  Co.,  168  U.  S. 
258,  42  L.  Ed.  459,  18  Sup.  Ct.  64,  claim  of  invalidity  of  patent,  as 
incidental  to  defense,  does  not  oust  State  jurisdiction;  Sawyer  v. 
Kochersperger,  170  U.  S.  303,  42  L.  Ed.  1046,  18  Sup.  Ct.  946,  decree 
reversed  on  authority  hereof;  Third  St.  etc.  Ry.  Co.  v.  Lewis,  173  U.  S. 
460,  43  L.  Ed.  767,  19  Sup.  Ct.  453,  applying  rule  and  dismissing  appeal 
from  Court  of  Appeals ;  Bailey  v.  Mosher,  63  Fed.  491,  11  C.  C.  A.  304, 
allowing  removal  where  petition  shows  suit  against  national  bank, 
cognizable  by  Federal  courts;  Caples  v.  Texas  etc.  Ry.,  67  Fed.  12, 
cannot  be  cured  by  amendment  after  removal;  St.  Paul  etc.  Ry.  v.  St. 
Paul  etc.  R.  R.  Co.,  68  Fed.  9,  15  C.  C.  A.  167,  discussing  when  Federal 
question  is  involved  and  dismissing  bill,  though  title  was  originally 
derived  from  United  States;  Paul  v.  Chilsoquie,  70  Fed.  403,  disallow- 
ing removal  by  unnaturalized  Indian,  not  following  above  rule ;  Wabash 
R.  R.  Co.  V.  Barbour,  73  Fed.  515,  19  C.  C.  A.  546,  vacating  judgment 
and  remanding  cause  at  instance  of  party  removing  it;  Bailey  v.  Mosher, 
74  Fed.  16,  suit  against  directors  of  natidnal  bank  for  inducing  loan  of 
money  raises  no  Federal  question ;  Wise  v.  Nixon,  76  Fed.  6,  remanding 
suit  arising  in  contest  over  mining  claim;  Wise  v.  Nixon,  78  Fed.  204, 
refusing  jurisdiction  on  allegation  of  claims  of  defendant;  Evans  v. 
Durango  Land  etc.  Co.,  80  Fed.  436,  25  C.  C.  A.  531,  retaining  cause, 
where  complaint  shows  construction  of  Federal  statutes  is  involved; 
Argonaut  Min.  Co.  v.  Kennedy  Min.  etc.  Co.,  84  Fed.  2,  3,  suit  for 
damages  for  trespass  to  mining  claim  is  not  removable;  King  v.  Law- 
son,  84   Frd.   210,  bill  to  protect  homestead   entry  against  one  witli 
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rejected  claim  raises  no  Federal  question;  Nashville  etc.  By.  Co.  v. 
Taylor,  86  Fed.  174,  jurisdiction  does  not  depend  on  the  validity  of 
claim  set  up;  Minnesota  v.  Dnlnth  etc.  R.  R.  Co.,  87 -Fed.  498,  allowing 
removal  where  plaintiff's  right  may  he  defeated  by  some  construction 
of  Federal  laws,  which  may  fairly  be  contended  for;  Sturgeon  River 
Boom  Co.  V.  W.  H.  Sawyer  Lumber  Co.,  89  Fed.  113,  remanding  cause 
where  jurisdictional  Amount  does  not  appear  from  the  complaint;  Cali- 
fornia Oil  etc.  Co.  V.  Miller,  96  Fed.  18,  23,  and  Dewey  Min.  Co.  v.  Miller, 
96  Fed.  2,  both  holding  suit  in  equity  over  conflicting  mining  claims 
herein  shows  no  Federal  question ;  Stuart  v.  Bank  of  Staplehurst,  57  Neb. 
576,  78  N.  W.  299,  State  court  retains  jurisdiction,  notwithstanding 
removal  proceedings ;  Texas  etc.  Ry.  Co.  v.  Hightower,  12  Tex.  Civ.  App. 
43,  33  S.  W.  542,  disallowing  removal  by  defendant,  organized  under 
Fnited  States,  where  it  does  not  appear  in  the  complaint;  Houston  etc. 
R.  R.  Co.  V.  State  (Tex.  Civ.  App.),  41  S.  W.  162,  disallowing  removal 
where  Federal  question  arises  in  supplemental  petition  by  plaintiff; 
dissenting  opinion  in  Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  810,  31 
C.  C.  A.  223,  majority  retaining  jurisdiction ;  United  States  v.  American 
Bell  Tel.  Co.,  159  U.  S.  553,  40  L.  Ed.  257,  16  Sup.  Ct.  71,  Press  Pub. 
Co.  V.  Monroe,  164  U.  S.  110,  41  L.  Ed.  368,  17  Sup.  Ct.  41,  La  Page  v. 
Day,  74  Fed.  978,  and  Mathis  v.  Southern  Ry.  Co.,  53  S.  C.  258,  31  S.  E. 
244,  arguendo. 

Distinguished  in  Spencer  v.  Duplan  Silk  Co.,  191  U.  S.  528,  48 
L.  Ed.  289,  24  Sup.  Ct.  174,  holding  removal  absolute  where  trustee  in 
bankruptcy  commences  action  in  Pennsylvania  State  court  against  de* 
fendant,  a  citizen  of  New  York,  although  declaration  set  forth  no 
Federal  question;  Order  of  R.  R.  Telegraphers  v.  Louisville  etc.  R.  Co., 
148  Fed.  440,  in  State  suit  for  injunction  based  on  law  of  United 
States,  where  value  in  dispute  not  shown  by  complainant's  pleading, 
for  purposes  of  removal,  it  may  be  shown  in  removal  petition;  Helena 
Power  etc.  Co.  v.  Spratt,  146  Fed.  312,  cause  removed  for  diverse 
citizenship  remanded  unless  jurisdiction  appears  from  record  which 
for  such  purpose  includes  removal  petition  and  all  pleadings  and 
papers  filed  in  State  court;  Riverside  &  A.  Ry.  Co.  v.  Riverside,  118 
Fed.  742,  holding  bill  suflRcient  for  jurisdictional  purposes  alleging  in 
good  faith  existence  of  contract  and  impairment  thereof  by  State  in 
violation  of  Constitution;  Ysleta  v.  Canda,  67  Fed.  8,  diversity  of 
citizenship  may  appear  in  petition  for  first  time;  Texas  etc.  Ry.  Co. 
V.  Cody,  166  U.  S.  608,  41  L.  Ed.  1133,  17  Sup.  Ct.  704,  Speckart  y 
German  Nat.  Bank,  85  Fed.  14,  and  Greer  v.  Texas  etc.  Ry.  Co.,  17 
Tex.  Civ.  App.  359,  42  S.  W.  1039,  all  allowing  removal  by  defendant 
incorporated  by  United  States,  though  first  raised  in  petition  for  re- 
moval; Wood  V.  Drake,  70  Fed.  881,  allowing  removal  of  suit  against 
United  States  marshal,  though  not  shown  by  complaint. 
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Limited  in  Winters  t.  Drake,  102  Fed.  546,  547,  548,  holding  plain- 
tiff cannot  prevent  removal  of  suit  against  receiver  of  Federal  court 
)y  omitting  to  specify  court  defendant  receiver  of. 

Removal  can  be  had  only  when  suit  could  have  been  brought  in  Federal  * 
;ourt  in  ilrst  Instance. 

Approved  in  Ex  parte  Wisner,  203  U.  S.  457,  61  L.  Ed.  267,  27  Sup. 
Ut.  150,  under  Federal  statutes  of  1875,  1887,  1888,  action  by  citizen  of 
Viichigan  brought  in  court  of  Missouri  against  citizen  of  Louisiana 
;annot  be  removed  by  defendant  into  Federal  Circuit  Court;  Cochran 
7.  Montgomery  Co.,  199  U.  S.  269,  60  L.  Ed.  187,  26  Sup.  Ct.  58,  deny- 
ng  jurisdiction  on  error  where  Circuit  Court's  jurisdiction  acquired 
)y  removal  for  local  prejudice ;  Madisonville  Traction  Co.  v.  St.  Bernard 
Min.  Co.,  196  U.  S.  246,  49  L.  Ed.  465,  25  Sup.  Ct.  261,  upholding  re- 
novability  of  proceeding  for  taking  land  by  eminent  domain  under 
5:y.  Stats.,  §§  835-839;  Minnesota  v.  Northern  Securities  Co.,  194  U.  S. 
33,  48  L.  Ed.  878,  24  Sup.  Ct.  598,  denying  Federal  jurisdiction  of  suit 
>y  State  to  prevent  violation  of  competing  interstate  railroad  of  Anti- 
trust Act;  Gableman  v.  Peoria  etc.  R.  R.  Co.,  179  U.  S.  342,  46  L.  Ed. 
1124,  21  Sup.  Ct.  174,  holding  receiver  of  State  corporation  appointed 
^)y  Federal  court  not  entitled  to  remove  suit  on  sole  ground  of  Federal 
!ourt  appointment;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co., 
201  Fed.  936,  120  C.  C.  A.  267,  proceeding  under  eminent  domain  stat- 
jtes  of  State  to  condemn  right  of  way  for  telegraph  line  is  not  remov- 
ible  on  ground  that  it  is  case  under  Federal  laws,  where  none  of 
lefendants  are  residents  of  district,  unless  plaintiff  waives  objection 
thereto;  Western  Union  Tel.  Co.  v.  Southeast  etc.  Ry.  Co.,  208  Fed. 
268,  125  C.  C.  A.  466,  petition  by  telegraph  company  under  State  statute 
to  condemn  right  of  way  for  its  line  on  railroad  right  of  way  did  not 
present  Federal  question,  because  such  condemnation  might  interfere 
ivith  interstate  commerce;  Baldwin  v.  Pacific  Power  etc.  Co.,  199  Fed. 
292,  action  by  citizen  of  Wisconsin  in  court  of  Oregon  to  recover  for 
personal  injuries  against  corporation  organized  in  Maine  and  doing 
3usiness  in  Oregon  is  not  removable;  Stone  v.  Chicago  etc.  R.  Co.,  195 
Ped.  835,  836,  action  brought  in  State  court  by  citizen  of  another  State 
Eigainst  railroad  incorporated  in  third  State  is  one  of  which  Federal 
court  in  that  district  does  not  have  original  jurisdiction,  and  is  not 
removable;  Younts  v.  Southwestern  Teleg.  &  Telephone  Co.,  192  Fed. 
202,  action  for  recovery  of  penalties  imposed  by  State  statute  for  dis- 
:;rimination  in  furnishing  telephone  connections,  where  penalties  are 
to  compensate  individuals  for  injuries  and  not  for  use  of  State,  is 
removable;  City  of  Stanfield  v.  Umatilla  River  Water  Users'  Assn., 
192  Fed.  597,  fact  that  defendant  engineer  is  officer  of  United  States 
and  claims  to  have  been  acting  under  law  of  Congress,  does  not  give 
Federal  court  jurisdiction,  either  original  or  by  removal;  Claric  v 
Southern  Pac.  Co.,  175  Fed.  125,  where  action  for  injuries  to  brake 
man  arose  solely  under  Federal  Employers'  Liability  Act,  Fedend  Cir- 


946    TENNESSEE  v.  UNION  &  PLANTERS'  BK.    152 U. S. 464-472 

ciiit  Court  has  original  jurisdiction  without  reference  to  citizenship  of 
parties;  Metropolitan  Water  Go.  v.  Kansas  City,  164  Fed.  744,  suit 
by  city  to  condemn  property  of  water  company  under  Kansas  laws  is 
removable  to  Federal  court,  where  requisite  amount  is  involved  and  de- 
fendant is  citizen  of  another  State;  People's  United  States  Bank  v. 
Goodwin,  160  Fed.  728,  729,  action  for  libel  against  individuals  is  not 
removable  upon  averments  in  removal  petition  that  action  complained 
of  was  taken  by  defendants  as  officers  of  United  States,  and  that  fact 
was  fraudulently  omitted  to  prevent  removal,  as  such  fact,  if  pleaded, 
would  not  have  conferred  original  jurisdiction  on  Federal  court; 
Waha-Lewifiton  Land  etc.  Co.  v.  Liewiston-Sweetwater  Irr.  Co.,  168  Fed. 
141,  suit  to  determine  right  to  take  water  from  public  stream  for  irri- 
gfation  or  other  purposes,  where  matter  in  dispute  exceeds  two  thousand 
dollars,  and  requisite  diversity  of  citizenship  exists,  is  removable; 
Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  121,  66  C.  C.  A.  179,  assignee 
of  oral  contract  cannot  sue  in  Federal  court  to  recover  monev  due 
thereon  where  assignor  could  not  sue  therein;  Weldon  v.  Fritzlen,  128 
Fed.  613,  remanding  action  brought  by  mortgagee  against  mortgagors 
and  their  creditors,  to  foreclose  mortgage,  action  having  been  removed 
by  nonresident  mortgage  creditor  of  codefendant  mortgagor  on  ground 
of  local  prejudice ;  Manigault  v.  S.  M.  Ward  &  Co.,  123  Fed.  711,  sustain- 
ing jurisdiction  where  bill  alleges  act  of  legislature  under  which  defend- 
ants are  proceeding  is  in  violation  of  United  States  Constitution;  Foulk 
T.  Gray,  120  Fed.  162,  163,  holding  suit  brought  in  State  where  neither 
party  resides  is  not  removable  to  Federal  court  on  ground  of  diversity 
of  citizenship;  Eddy  v.  Casas,  118  Fed.  364;  holding  suit  by  United 
States  citizen  against  foreign  citizen  residing  in  State  where  suit 
brought  is  not  removable;  Virginia-Carolina  Chemical  Co.  v.  Sundry 
Ins.  Cos.,  108  Fed.  464,  holding  action  by  B,  Virginia  corporation, 
against  corporation  of  another  State  upon  policy  issued  to  A,  loss  pay- 
able to  A  or  B,  as  interest  appears,  removable,  citizenship  of  A  not 
appearing;  Whitworth  v.  Illinois  Cent.  R.  R.  Co.,  107  Fed.  560,  denying 
plaintiff's  motion  to  remand  on  ground  neither  plaintiff  nor  defendant 
a  resident  of  State  where  suit  brought;  City  of  Terre  Haute  v.  Evans- 
ville  etc.  R.  R.  Co.,  106  Fed.  549,  remanding  condemnation  proceed- 
ings where  no  such  diversity  of  citizenship  exists  as  to  confer  original 
jurisdiction;  McKown  v.  Kansas  &  L.  Coal  Co.,  105  Fed.  668,  denying 
right  of  plaintiff  to  remove  suit  commenced  in  State  by  reason  of 
counterclaim  pleaded  by  defendant;  Fearon  Lumber  etc.  Co.  v.  Lawson, 
166  Ky.  126,  178  S.  W.  1122,  in  action  to  recover  balance  for  work 
performed,  defendant  cannot,  for  removal  purposes,  increase  jurisdic- 
tional amount  by  counterclaim;  Duff  v.  Hildreth,  183  Mass.  441,  67 
N.  E.  357,  sustaining  removal  of  suit  in  equity  by  proprietor  of  un- 
patented machine  for  violation  of  rights,  petition  containing  averment 
that  matter  in  controversy  exceeds  two  thousand  dollars;  Adams  v. 
XVI— 60 
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Tazoo  etc.  R.  R.  Co.,  77  Miss.  315,  28  South.  956,  denying  petition 
to  remove  where  application  not  made  before  plea  due  under  laws  and 
practices  of  State;  International  etc.  Ry.  Co.  v.  Elder,  44  Tex.  Civ. 
607,  99  S.  W.  857,  suit  against  railroad  for  personal  injuries  caused 
by  failure  to  equip  trains  with  automatic  couplers  does  not  neces- 
sarily import  reliance  on  Federal  Safety  Appliance  Act,  and  is  not 
removable;  Mexican  Nat.  R.  R.  Co.  v.  Davidson,  157  U.  S.  208,  39 
L.  Ed.  675,  15  Sup.  Ct.  565,  question  of  jurisdiction  cannot  be  waived; 
,  Supreme  Lodge  v.  Wilson,  66  Fed.  786,  14  C.  C.  A.  264,  retaining  juris- 
diction where  it  appears  on  the  record,  including  the  petition  for  re- 
moval; Caples  V.  Texas  etc.  Ry.  Co.,  67  Fed.  11,  where  original  pleadiag 
shows  no  ground  for  removal,  it  cannot  be  cured  by  amendment  after 
removal;  Lincoln  v.  Lincoln  St.  Ry.  Co.,  77  Fed.  659,  disallowing  re- 
moval of  suit  to  collect  paving  tax,  where  property  is  in  foreclosure 
in  Federal  court;  In  re  Stutsman  Co.,  88  Fed.  341,  proceedings  to  collect 
delinquent  taxes  in  North  Dakota  may  be  removed;  dissenting  opinion 
in  Macon  Grocery  Co.  v.  Atlantic  Coast  Line  R.  R.  Co.,  215  U.  S.  514, 
54  L.  Ed.  306,  30  Sup.  Ct.  184,  majority  holding  Federal  Circuit  Court 
in  district  in  which  defendant  is  not  inhabitant  has  no  jurisdiction  of 
suit  by  shippers  to  enjoin  railroad  from  putting  tariff  schedule  into 
effect  on  ground  that  it  violates  Interstate  Commerce  Act;  Beaumout 
V.  Beaumont,  144  Fed.  290,  arguendo. 

Distinguished  in  Louisville  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  218 
Fed.  108,  109,  110,  suit  between  citizens  of  different  States  brought  in 
State  of  which  plaintiff  is  citizen,  though  not  in  district  of  his  residence, 
may  be  removed,  notwithstanding  fact  that  under  venue  provision  it  could 
not  have  been  brought  in  Federal  court  into  which  it  was  removed; 
Pepper  v.  Rogers,  128  Fed.  991,  allowing  defendant,  a  resident  of  New 
York,  to  remove  suit  brought  against  him  by  Federal  receiver  in 
Massachusetts  State  court;  Union  Terminal  Ry.  Co.  v.  Chicago,  B.  &  Q. 
R.  R.  Co.,  119  Fed.  214,  holding  condemnation  proceedings,  under  Mis- 
souri statute,  removable  by  nonresident  defendant,  although  plaintiff 
could  not  have  instituted  suit  owing  to  limitations  of  State  statute; 
Myers  v.  Chicago  &  N.  W.  Ry.  Co.,  118  Iowa,  322,  91  N.  W.  1080,  hold- 
ing condemnation  proceedings  removable  to  Federal  court  where  amount 
involved  exceeds  two  thousand  dollars;  Kentucky  v.  Chicago  etc.  Ry. 
Co.,  123  Fed.  458,  holding  action  by  State  to  enforce  tax  imposed  by 
State  statute  not  removable,  although  petition  demurrable  for  reasons 
found  in  Federal  Constitution;  Robinson  v.  Caldwell,  165  U.  S.  360, 
41  L.  Ed.  745,  17  Sup.  Ct.  344,  refusing  to  discuss  question  not  certified 
nor  raised  in  Circuit  or  Appeals  Court. 

Purpose  of  Judiciary  Acta,  24  Stat.  553,  and  25  Stat.  434,  was  to  con- 
tract Federal  Jurisdiction. 

Approved  in  O'Conor  v.  Texas,  202  U.  S.  507,  50  L.  Ed.  1126,  26  Sup. 
Ct.  726,  alien 'nonresident  cannot  remove  suit;  Gableman  v.  Peoria  etc. 
R.  R.  Co.,  179  U.  S.  337,  45  L.  Ed.  222,  21  Sup.  Ct.  172,  holding  receiver 
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appointed  by  Federal  court  of  State  corporation  not  entitled  to  remove 
when  sued  in  State  court;  McDonnell  v.  Jordan,  178  TJ.  S.  238,  44 
L.  Ed.  1052,  20  Sup.  Ct.  889,  remanding  where  application  to  remove 
not  filed  before  or  at  term  at  which  cause  could  first  be  tried;  St.  Louis 
etc.  Ry.  Co.  v.  Davis,  132  Fed.  632,  denying  Federal  jurisdiction  over 
suit  to  enjoin  State  officers  from  certifying  assessment  of  railroad 
property  to  county  assessors;  Myers  v.  Chicago  &  N.  W.  Ry.  Co.,  118 
Iowa,  318,  319,  91  N.  W.  1078,  holding  condemnation  proceedings  re- 
movable to  Federal  court  where  amount  involved  exceeds  two  thou- 
sand dollars;  Thompson  v.  Southern  Ry.  Co.,  130  N.  C.  142,  41  S.  E. 
10,  holding  petition  for  removal  insufficient,  merely  alleging  petitioner 
is  a  corporation  originally  created  under  laws  of  another  State;  Han- 
rick  V.  Hanrick,  153  U.  S.  197,  38  L.  Ed.  687,  14  Sup.  Ct.  837,  one  de- 
fendant, of  same  State  with  plaintiff,  cannot  remove  for  local  preju- 
dice between  defendants;  Hill  v.  Graham,  11  Colo.  App.  539,  53  Pac. 
1061,  disallowing  removal  by  plaintiff  under  this  act;  Security  Co.  v. 
Pratt,  65  Conn.  179,  32  Atl.  398,  disallowing  removal  within  time  to 
which  time  to  answer  is  extended. 

BeceiTers,  appointed  by  Federal  court,  may  be  sued  without  leave,  but 
imder  equity  Jurisdietion. 

Approved  in  Marrs  v.  Felton,  102  Fed.  776,  denying  removal  by 
receiver  appointed  by  Federal  court  of  suit  in  which  receiver  properly 
joined  with  codefendant,  having  no  right  of  removal,  controversy  being 
joint;  Jewett  v.  Whitcomb,  69  Fed.  418,  suit  against  receiver  appointed 
by  Federal  court  may  be  removed  without  regard  to  citizenship; 
Landers  v.  Felton,  73  Fed.  313,  and  Gableman  v.  Peoria  etc.  Ry.  Co., 
82  Fed.  791,  both  holding  suit  against  receiver,  appointed  by  Federal 
court,  jointly  with  others,  may  be  removed;  Gilmore  v.  Herrick,  93  Fed. 
525,  suit  against  receivers  not  removable  unless  involving  jurisdictional 
amount;  Rouse  v.  Homsby,  161  U.  S.  590,  40  L.  Ed.  818,  16  Sup.  Ct. 
611,  arguendo. 

PlalntiiTs  aTerment  that  defendant  will  set  up  Federal  question  gives 
Circuit  Court  no  Jurisdiction. 

Approved  in  Taylor  v.  Anderson,  234  U.  S.  76,  58  L.  Ed.  1219,  34 
Sup.  Ct.  724,  action  in  ejectment  is  not  case  arising  under  Federal  laws 
because  petition  alleged  that  possessors  asserted  ownership  under  deed 
void  under  acts  of  Congress  restricting  alienation  of  Indian  lands; 
Louisville  etc.  R.  R.  Co.  v.  Mottley,  219  tJ.  S.  472,  84  L.  B.  A.  (N.  S.) 
671,  55  L.  Ed.  299,  31  Sup.  Ct.  265,  denying  enforcement  of  contract 
to  issue  annual  passes  as  compensation  for  injuries  after  enactment  of 
act  of  1906,  although  contract  was  made  before  act  was  passed;  Louis- 
ville etc.  R.  R.  Co.  V.  Mottley,  211  U.  S.  152,  154,  53  L.  Ed.  128,  29 
Sup.  Ct.  42,  Federal  Circuit  Court  has  no  jurisdiction,  in  absence  of 
fliverse  citizenship,  of  suit  against  railroad  to  enforce  alleged  contract 
for  annual  pass  because  bill  states  refusal  is  based  on  anti-pass  provi- 
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jions  of  Hepburn  Interstate  Commerce  Act  of  1906;  Filhiol  v.  Tomey, 
L94  U.  6.  360,  361,  48  L.  Ed.  1017,  24  Sup.  Ct  698,  averments  in  com- 
plaint in  ejectment  that  defendant's  possession  rests  on  infraction  by 
jovemmentof  treaty  obligations  and  on  taking  of  property  for  public 
ise  without  compensation,  do  not  give  Federal  jurisdiction;  Bankers' 
Mutual  Casualty  Co.  v.  Minneapolis  etc.  Ry.  Co.,  192  U.  S.  383,  46 
L  Ed.  489,  24  Sup.  Ct.  329,  holding  where  cause  of  action  not  referable 
:o  United  States  laws  or  depending  upon  fact  that  defendant  is  a 
United  States  officer,  such  being  matters  of  defense,  plaintiff  could  not 
resort  thereto  to  give  jurisdiction;  Boston  etc.  Mining  Co.  v.  Montana 
3re  Purchasing  Co.,  188  U.  S.  639,  642,  47  L.  Ed.  6S2,  633,  23  Sup.  Cl. 
(37,  438,  holding  in  action  for  conversion  of  ore,  Federal  question  not 
nvolved  by  plaintiff  anticipating  defense  of  defendant  and  setting  up 
inswer  thereto;  Arkansas  v.  Kansas  &  T.  Coal  Co.,  183  U.  S.  188, 
16  L.  Ed.  146,  22  Sup.  Ct.  49,  holding  want  of  Federal  question  in 
ilaintifTs  statement  cannot  be  supplied  by  court  taking  judicial  notice 
>f  facts  not  relied  upon  and  brought  into  controversy;  Florida  Cent. 
5tc.  R.  R.  Co.  V.  Bell,  176  U.  S.  330,  44  L.  Ed.  490,  20  Sup.  Ct.  402, 
reversing  judgment  and  remanding  case  wi(;h  directions  to  dismiss 
Adhere  plaintiff's  declaration  discloses  no  Federal  question;  The  Dalles 
3tc.  Ferry  Co.  v.  Hendryx,  189  Fed.  267,  268,  suit  by  person  operating 
ferry  across  Columbia  River  from  Oregon  to  Washington  under  license 
)y  State  granting  exclusive  ferry  right,  to  restrain  another  from  operat- 
ng  ferry  between  same  points  without  license  from  either  State,  does 
lot  involve  Federal  question,  though  defendant  challenges  plaintiff's 
Perry  rights  as  interference  with  interstate  commerce;  Miller  v.  Illinois 
:;ent.  R.  Co.,  168  Fed.  984,  985,  986,  where  action  for  injuries  to  rail- 
-oad  employee  is  brought  under  Federal  Employers'  Liability  Act,  bnt 
t  does  not  appear  from  plaintiff's  declaration  that  construction  of  act 
is  involved,  cause  is  not  removable;  Joy  v.  St.  Louis,  122  Fed.  525, 
lenying  jurisdiction  of  ejectment  to  recover  land  claimed  under  Spanish 
^ant  where  plaintiff's  rights  depend  wholly  upon  whether  land  is  within 
boundaries  of  grant;  City  of  Wichita  v.  Missouri  etc.  Telephone  Co.,  122 
F'ed.  100,  remanding  case  in  absence  of  no  allegation  in  bill  that  plain- 
tiff's right  was  based  on  any  law  or  on  Constitution  of  United  States; 
Pilhiol  V.  Torney,  119  Fed.  976,  holding  allegation  in  complaint  in  eject- 
iient  that  defendant  was  in  possession  by  direction  of  United  States  in- 
sufficient to  confer  jurisdiction;  South  Carolina  v.  Vii^ginia-Carolina 
[Chemical  Co.,  117  Fed.  732,  holding  suit  by  State  to  subject  foreign  cor- 
3oration  to  State  penalties  not  removable  where  neither  complaint  or 
statute  refers  to  Constitution  or  laws  of  United  States ;  American  Water- 
P7orks  etc.  Co.  v.  Home  Water  Co.,  115  Fed.  181,  holding  petition  setting 
^orth  that  city  council's  action  annulling  water  company's  contract  and 
franchise,  without  a  hearing,  is  in  contravention  of  constitutional  provi- 
uons  states  a  Federal  question;  State  v.  Louisville  etc.  Ry.  Co.,  104 
l^iss.  416,  61  South.  426,  claim  of  railroad  that  order  of  commission 
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sought  to  be  enforced  was  interference  with  interstate  commerce  did 
not  make  cause  removable,  as  arising  under  Federal  laws  and  one  which 
domestic  corporation  could  remove,  and  was  no  defense  in  suit  to  enjoin 
railroad  from  transacting  intrastate  business  for  violation  of  anti- 
removal  statute;  Pacific  Gas  Imp.  Co.  v.  EUert,-  64  Fed.  427,  428,  dis- 
allowing jurisdiction  on  claims  of  defendant,  though  arising  from  gen- 
eral  acts  of  legislature;  Fergus  Falls  v.  Fergus  Falls  Water  Co.,  72 
Fed.  875,  19  C.  C.  A.  212  (see  dissentmg  opinion  in  72  Fed.  877,  881, 
19  C.  C.  A.  212),  allegation  that  ordinance  of  defendant  violated  obli- 
gation of  contract  does  not  make  Federal  jurisdiction;  Kansas  v.  Atchi- 
son etc.  Ry.,  77  Fed.  344,  remanding  cause;  Pierce  v.  Molliken,  78  Fed. 
198,  retaining  jurisdiction  otherwise  shown;  Montana*  Or.  etc.  Co.  v. 
Boston  etc.  Miu:  Co.,  93  Fed.  278,  279,  35  C.  C.  A.  1,  allegation  that 
defendant  will  rely  on  patent,  whose  construction  involves  a  Federal 
question,  does  not  give  jurisdiction. 

Distinguished  in  Cox  v.  Gilmer,  88  Fed.  346,  not  applicable  to  alle- 
gation in  suit  for  false  imprisonment  that  defendant  acted  under  cover 
of  unconstitutional  statute. 

Waiver  of  want  of  jurisdiction  of  particular  Federal  court  to  which 
case  is  removed  from  State  court.    Note,  14  Ann.  Oas.  1178. 

Oosts  are  borne  bj  par^  wrongfully  bringing  cauae  into  Clrcnit  Covrt. 
Approved  in  Hanrick  v.  Hanriok,  153  U.  S.  198,  38  L.  Ed.  688,  14 
Sup.  Ct.  837,  and  Postal  Tel.  Cable  Co.  v.  Alabama,  155  U.  S.  488,  39 
L.  Ed«  233,  15  Sup.  Ct.  194,  both  applying  rule;  Phoenix-Buttes  Gold 
Min.  Co.  V.  Winstead,  226  Fed.  866,  court  was  empowered  by  statute  to 
award  costs  to  defendant  upon  dismissal  of  case  coUusively  brought  in 
Circuit  Court;  Carrau  v.  United  States  Fidelity  etc.  Co.,  47  Wash.  657, 
92  Pac.  425,  holding  cost  bond  was  not  void  because  given  in  Circuit 
Court  in  cause  of  which  that  court  had  no  jurisdiction. 

Miscellaneous.  Cited  in  Board  of  Councilmen  etc.  of  Frankfort  v. 
State  NatJPwik  of  Frankfort,  184  U.  S.  696,  46  L.  Ed.  768,  22  Sup.  Ct. 
940,  and  Chrystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  177  U.  S.  169, 
44  L.  Ed.  720,  20  Sup.  Ct.  573,  both  dismissing  bill  for  want  of  juris- 
diction upon  authority  of  principal  case;  State  v.  Hernando  etc.  Ins. 
Cos.,  97  Tenn.  93,  36  S.  W.  723,  reviewing  litigation  involved  in  cited 
case. 

152  U.  8.  473-499,  38  L.  Ed.  518,  14  Sup.  Ot.  661,  McKITTBIOK  ▼.  ABKAN- 
8A8  OEHT*  BY.  OO. 

Arkansas  acts  of  1868  and  1869,  extending  aid  to  railroads,  created 
no  lien. 

Approved  in  Mercantile  Trust  Co.  v.  Baltimore  etc.  R.  R.  Co.,  82 
Fed.  372,  owners  of  mortgage  bonds  and  lateral  roads,  which  absorb 
profits,  are  not  subordinated  to  preferred  claim  of  State. 
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Pretldant  may  pnrdimM  at  foreclosure  nle  not  wt^mgtvXLj  brou^t 
about  by  hlnL 

Approved  in  Sunny  Brook  Zink  etc.  Co.  ▼.  Metzler,  231  Fed.  311, 
manager  of  mining  company  acquiring  its  property  sold  to  mortgragee 
at  foreclosure  sale,  after  company  ceased  to  make  efforts  to  redeenit 
does  not  hold  it  subject  to  constructive  trust;  Rothchild  v.  Memphis 
etc.  R.  R.  Co.,  113  Fed.  481,  51  C.  C.  A.  310,  holding  stockholder  owning 
majority  of  stock  may  purchase  corporation's  property  at  judicial  sale 
for  his  own  benefit;  Standard  Cotton  etc.  Co.  v.  Excelsior  Refining  Co., 
108  La.  81,  32  South.  224,  allowing  stockholder  and  director  of  cor- 
poration advancing  money  to  corporation  for  corporate  purposes  to 
rank  as  ordinary  creditor.  , 

Power  of  corporation  to  guarantee  stock  or  bond  of  another  cor- 
poration.   Note,  11  Ann.  Oas.  898. 

Liability  of  purchaser  of  railroad  on  personal  contracts  of  old  cor- 
poration.   Note,  6  Ann.  Gas.  85. 

162  U.  8.  499-^05,  38  L.  Ed.  628,  14  Sup.  Ot.  678,  MAOI.AY  ▼.  EQUITABLE. 
UFE  ASSUS.  SCO. 

Guardian,  unrestricted  by  statute,  may  sell  ward's  property,  and  col- 
lect or  compromise  debts,  acting  In  good  faith. 

Approved  in  Echols  v.  Speake,  185  Ala.  153,  Ann.  Gas.  1916G,  332,  64 
South.  307,  guardian  of  minor  may,  at  his  peril,  assign  and  transfer 
notes  belonging  to  ward 's  estate ;  Nashville  Lumber  Co.  v.  Barefield,  93 
Ark.  357,  20  Ann.  Gas.  968,  124  S.  W.  760,  guardian  may  compromise 
claim  of  ward  against  lumber  company  for  removing  timber  from 
ward's  lands  if  compromise  is  made  in  good  faith  and  not  for  in- 
adequate consideration;  Easterling  v.  Homing,  30  App.  D.  C.  230, 
pledge  by  guardian  of  personal  property  of  ward  is  void,  and  pledgee 
for  value  without  notice  takes  no  title;  Clare  v.  Mutual  Life  Ins,  Co., 
201  N.  Y.  497,  85  L.  R.  A.  (N.  S.)  1128.  94  N.  E.  1076,  mother,  as 
guardian  of  minor  son,  may  pledge  her  life  insurance  policy  of  which 
he  is  beneficiary  as  security  for  loan  to  enable  son  to  obtain  professional 
education;  Buskirk  v.  Sanders,  70  W.  Va.  369,  73  S.  E.  940,  where 
guardian  cuts  trees  from  ward's  land,  duty,  though  wrongfully  im- 
posed, is  to  sell  and  account  for  proceeds,  and  purchaser  in  good  faith 
acquires  title. 

Common-law  powers  of  guardians.    Note,  89  Am.  St.  Bep.  281,  287, 
292. 

Power  of  guardian  to  sell  personal  property  of  ward.    Note,  Ann. 
Gas.  1916G,  384. 

Right  of  parent  or  person  in  loco  parentis  to  compromise  child's 
cause  of  action.    Note,  17  Ann.  Gas.  609,  610. 

Mississippi  statute,  providing  tliat  court  maj  permit  goaxdiaa,  is 
permissive,  not  restrictive. 
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Approved  in  Gardner  v.  Beaeon  Trust  Co.,  190  Mass.  31,  2  L.  B.  A. 
(N.  S.)  767,  76  N.  E.  467,  Rev.  Laws,  c.  145,  §  35,  providing  for  sale 
by  gaardian  under  order  of  court,  does  not  preveitt  sale  without  order ; 
Buskirk  v.  Sanders,  70  W.  Va.  372,  73  S.  E.  941,  holding  purchasers  of 
timber  cut  from  ward's  land  and  sold  to  them  by  guardian  were  enti- 
tled to  credit  for  disbursements  made  for  wards  from  fund  received 
by  guardian  in  payment  for  timber. 

Right  of  guardian  to  surrender  policy  in  favor  of  ward.    Note,  85 

L.  S.  A.  (N.  8.)  1123. 

• 

152  V.  8.  506-512,  38  L.  Ed.  632,  14  Bup.  Ot.  661,  UANX7EI.  ▼.  WT7UT. 

Mining  claim  may  be  folly  alienated  and  perfection  of  location  gives 
absolnte  right. 

Approved  in  Worthen  v.  Sidway,  72  Ark.  225,  79  S.  W.  781,  reaffirm- 
ing rule ;  Bradford  v.  Morrison,  212  U.  S.  395,  63  L.  Ed.  667,  29  Sup. 
Ct.  349,  title  of  locator  of  mining  claim  is  real  property  upon  which 
judgment  is  lien  under  Arizona  laws;  Elder  v.  Wood,  208  U.  S.  232, 
52  L.  Ed.  466,  28  Sup.  Ct.  263,  holding  valid  mining  location,  such  as 
Comstock  lode,  is  taxable  as  property;  Trinity  Gold  Dredging  etc.  Co. 
v.  Beaudry,  223  Fed.  742,  139  C.  C.  A.  269,  a^eement  for  purchase  of 
option  to  mining  claims,  patented  and  unpatented,  related  to  possessory 
title,  not  to  fee  simple,  and  failure  to  acquire  patent  because  minerals 
had  been  exhausted  was  not  breach  for  which  purchaser  could  rescind; 
United  States  v.  Rizzinelli,  182  Fed.  683,  location  of  mining  claim 
with  forest  reserve  did  not  withdraw  land  from  jurisdiction  of  Secre- 
tary of  Agriculture  nor  give  locators,  having  possessory  interest  only, 
right  to  use  surface  for  saloon  without  permit  from  secretary;  Reed 
V.  Munn,  148  Fed.  767,  80  C.  C.  A.  215,  between  claimant  of  prior 
equitable  interest  and  subsequent  purchaser  of  le^al  title  of  locator 
of  mining  claim,  latter  has  prior  equity;  O'Connell  v.  Pinnacle  Gold 
Mines  Co.,  140  Fed.  855,  4  L.  R.  A.  (N.  8.)  919,  72  C.  C.  A.  645,  pos- 
sessory right  of  locator  who  has  not  applied  for  patent,  on  his  death 
may  be  sold  by  administrator;  O'Connell  v.  Pinnacle  Gold  Mines  Co., 
131  Fed.  110,  on  death  of  locator,  his  unpatented  mining  claims  pass 
to  administrator  as  part  of  his  estate,  and  not  to  heirs;  McCuUoch  v. 
Murphy,  125  Fed.  154,  holding  where  evidence  establishes  validity  of 
mining  location  and  shows  required  work  done  for  one  year,  a  reloca- 
tion in  following  year  is  void ;  Lohmann  v.  Helmer,  104  Fed.  181,  hold- 
ing under  laws  of  Oregon  an  alien  may  inherit  mining  claim  located 
upon  government  land ;  Earhart  v.  Powers,  17  Ariz.  58,  59, 148  Pac.  287, 
288,  mining  claim  is  possessory  interest  taxable  as  personal  property 
under  provision  of  code;  Bradford  v.  Morrison,  10  Ariz.  215,  86  Pac. 
7,  unpatented  mining  claim  is  real  property  within  acts  declaring  judg- 
ment shall  be  lieii  on  debtor's  real  property  situated  in  county;  Wallace 
V.  Hudson,  170  Cal.  599,  150  Pac.  989,  possessory  right  of  locator  of 
mining  claim  is  property  and  passes  to  heirs  by  descent  and  may  be 


152  U.  S.  605-612        NOTES  ON  U.  S.  REPORTS.  §52 

sold  by  administrator;  White  Star  Mining  Co.  ▼.  Hultbei^,  220  111.  599, 
77  N.  E.  334,  possessor  of  mining  claim  who  has  performed  all  con- 
ditions of  Federal  law,  but  has  not  obtained  patent,  has  freehold  estate 
within  statute  relating  to  appeals;  Poore  v.  Kaufman,  44  Mont.  257, 
119  Pae.  788,  relocators  of  mining  claim  asserting  possessory  right, 
after  failure  of  original  locator  to  do  required  work,  may  maintain 
action  in  State  court  to  quiet  title  and  to  enjoin  patent  proceedings  by 
original  locators;  Bergquist  v.  West  Virginia-Wyoming  Copper  Co., 
18  Wyo.  273,  106  Pac.  684,  where  locator,  claiming  under  prior  notice 
of  location,  with  boundaries  sufficiently  marked,  does  required  work 
and  records  location  certificate,  inchoate  rights  of  rival  claimant,  under 
attempted  subsequent  location,  end;  Black  v.  Elkhom  Min.  Co.,  163 
U.  S.  449,  41  L.  Ed.  223,  16  Sup.  Ct.  1102,  disallowing  dower  against 
grantee  of  locator  of  unpatented  mining  claim;  St.  Louis  Min.  Co.  ▼. 
Montana  Min.  Co.,  171  U.  S.  656,  48  L.  Ed.  822, 19  Sup.  Ct.  63,  conflict- 
ing claims  may  be  settled  by  contract;  Gillis  v.  Downey,  85  Fed.  487, 
29  C.  C.  A.  286,  ownership  of  title  is  not  necessary  in  suit  to  quiet 
title  to  mining  claims;  Phoenix  Min.  Co.  v.  Scott,  20  Wash.  50,  54  Pae. 
778,  it  is  not  community  property  nor  subject  to  lien  of  general  judg- 
ment. 

Distinguished  in  Mt.  Rosa  Min.  etc.  Co.  v.  Palmer,  26  Colo.  59,  77 
Am.  St.  Rep.  248,  56  Pac.  177,  placer  locator  has  no  right  against  sub- 
sequent lode  claimant  therein. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Rtp.  158. 

Only  government  can  question  capacity  of  alien  to  take  transfer  from 
qualified  locator. 

Approved  in  McKinley  Creek  Mining  Co.  v.  Alaska  United  Min.  Co., 
183  U.  S.  571,  572,  46  L.  Ed.  834,  335,  22  Sup.  Ct.  87,  sustaining  location 
of  placer  claims  by  aliens  against  attack  of  private  individuals;  Shea 
V.  Niliraa,  133  Fed.  215,  66  C.  C.  A.  263,  agreement  between  two  aliens 
to  acquire  mining  claim  for  joint  benefit  is  not  void;  Tomanses  v. 
Melsing,  109  Fed.  711,  47  C.  C.  A.  596,  denying  right  of  subsequent 
locator  to  recover  possession  of  claim  located  by  alien  on  grounds  of 
alienage;  Hankins  v.  Helms,  12  Ariz.  180,  181,  100  Pac.  460,  461,  aver- 
ment of  citizenship  in  complaint  was  admitted  by  answer  because  or 
failure  to  deny  such  allegation  under  oath ;  Tidwell  v.  Chiricahua  Cattle 
Co.,  5  Ariz.  362,  53  Pac.  194,  holding  validity  of  conveyance  by  settler 
to  corporation  on  ground  of  corporation's  alleged  incapacity  to  take 
questioned  only  in  direct  proceeding  by  United  States;  Matlock  v. 
Stone,  77  Ark.  199,  91  S.  W.  555,  upholding  objection  in  adverse  to 
application  for  patent  to  mining  claim  that  locator  alien;  Holdt  v. 
Hazard,  10  Cal.  App.  443,  102  Pac.  541,  holding  question  of  alienage 
of  locator  of  mining  claim  cannot  be  raised  in  action  between  con- 
testing: locators,  to  which  United  States  i*^  not  Dartv.  to  determine  right 
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of  poBsession;  Stewart  ▼.  G<rfd  ft  Copper  Co.,  29  Utah,  447,  110  Am. 
St.  Bep.  719,  82  Pac.  476,  location  of  mining  claim  by  alien  is  cured  by 
frrsLut  to  alien;  Strickley  v.  Hill,  22  Utah,  266,  267,  62  Pac.  895,  896, 
lidding  rights  of  citizen  locator  of  mining  claim  and  subsequent  gran- 
tees unaffected  by  fact  colocator  is  an  alien;  Sherlock  y.  Leighton,  9 
Wyo.  312,  313,  63  Pac.  934,  on  petition  for  rehearing,  holding  mere 
failure  of  defendant  to  prove  citizenship  not  authorizing  award  of  prop- 
erty to  adversary;  Doe  v.  Waterloo  Min.  Co.,  70  Fed.  463,  17  C.  C.  A. 
1 190,  grantee  of  locators,  who  are  citizens,  is  entitled  to  possession 
against  plaintiff;  McCarthy  v.  Speed,  11  S.  D.  366,  77  N.  W.  591,  citi- 
zenship cannot  be  questioned  in  dispute  over  mining  claims;  Wilson  v. 
Triumph  Consol.  Min.  Co.,  19  Utah,  73,  75  Am.  St.  Bep.  721,  722,  56 
Pac.  302,  location  by  alien  transferred  to  citizens  cannot  be  questioned 
by  one  whose  rights  have  not  attached  prior  to  conveyance. 

Distinguished  in  Duncan  v.  Eagle  Rock  Gold  Min.  etc.  Co^  48  Colo. 
574,  575,  1S9  Am.  St.  Bep.  288,  111  Pac.  590,  proceedings  to  obtain  title 
to  mining  property  of  United  States  are  in  nature  of  inquest  of  office, 
and  government  is  party  in  fact,  and  objection  of  alienage,  no  matter 
by  whom  suggested,  is  based  on  right  of  government  to  interpose  alien- 
age as  bar  to  title. 

Mineral  lands — Aliens — ^Land  Department.    Note,  52  Am.  St.  Bep. 
219. 

Allen's  naturalisation,  before  Judgment  in  contest  over  claim,  relates 
back  to  application,  removing  bar. 

Approved  in  United  States  v.  Hodgman,  221  Fed.  1019,  where  native- 
born  citizen  after  executing  oaths  of  allegiance  to  British  sovereign 
to  qualify  himself  to  secure  Canadian  lands  determines  to  repatriate 
himself  and  declares  intention  of  becoming  citizen,  and  Canadian  cer- 
tificate of  naturalization  was  afterward  issued,  certificate  of  citizen- 
ship issued  upon  such  declaration  was  not  subject  to  cancellation ;  In  re 
Symanowsski,  168  Fed.  981,  under  naturalization  laws,  declaration  of 
intention  to  become  citizen  may  be  made  by  minor  just  before  coming 
of  age,  and  is  ratified  by  subsequent  application  for  citizenship;  Sher- 
lock V.  Leighton,  9  Wyo.  309,  63  Pac.  583,  holding  mere  failure  of  de- 
fendant, an  alien,  to  prove  citizenship  will  ^ot  authorize  court  award- 
ing property  to  adverse  claimant;  Lone  Jack  Min.  Co.  v.  Megginson,  82 
Fed.  94,  27  C.  C.  A.  63,  declaration  of  intention  validates  location,  in 
absence  of  adverse  rights  attaching  prior  to  declaration. 

Distinguished  in  Del  Monte  Min.  Co.  v.  Last  Chance  Min.  Co.,  171 
U.  S.  62,  43  L.  Ed.  76,  18  Sup.  Ct.  898,  referring  to  statute  recognizing 
miner's  customs;  Duncan  v.  Eagle  Rock  Gold  Min.  etc.  Co.,  48  Colo. 
573,  139  Am.  St.  Bep.  288,  111  Pac.  590,  corporation  suing  to  support 
adverse  against  application  for  patent  to  lode  mining  claims,  and  rely- 
ing on  purchase  of  claims  located  by  third  persons,  must  prove  that 
such  persons  wore  citizens  or  had  declared  intention. 
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Necessity    for    judicial    proceeding    to    effect    escheat.    Note,  16 
L.  R.  A.  (N.  S.)  381. 

Miscellaneous.  Cited  in  Strickley  v.  Hill,  22  Utah,  268,  270,  62  Pac. 
897,  to  point  that  alien  serving  in  army,  and  honorably  discharged 
therefrom,  is  strong  evidence  of  intention  to  become  citizen. 

152  U.  8.  512-616,  38  L.  Ed.  634,  14  8np.  Gt.  676,  CIT7  BANK  OF  FOBT 
WORTH  ▼.  HI7NTBR. 

Appeal  lies  from  failure  to  execate  mandate,  if  jurisdictional  amoont 
is  snfflcient. 

Approved  in  The  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1085, 
20  Sup.  Ct.  905,  holding  new  appeal  and  not  mandamus  proper  rem- 
edy where  lower  court  refuses  to  allow  mandate  of  appellate  court  to 
be  executed. 

Mandamus  lies  to  compel  compliance  with  appellate  court's  mandate, 
irrespectlTe  of  value. 

Approved  in  A.  D.  Howe  Mach.  Co.  v.  Dayton,  210  Fed.  803,  127 
C.  C.  A.  351,  den3ring  mandamus  to  compel  accounting  in  suit  for  in- 
fringement of  patent,  where  mandate  of  affirmance  of  interlocutory 
order  determined  only  validity  of  patent,  infringement  and  right  to 
injunction;  Ex  parte  Mansfield,  11  App.  D.  C.  561,  where  cause  is  re- 
manded in  order  to  allow  plaintiff  to  enter  nonsuit,  court  cannot  allow 
amendment  of  declaration  so  as  to  set  up  different  cause  of  action; 
King  V.  Mason,  60  W.  Va.  612,  56  S.  £.  379,  granting  mandamus  to 
compel  judge  of  Circuit  Court  to  allow  redemption  of  certain  tracts 
of  land  in  execution  of  decree  of  Circuit  Court  of  another  county 
affirmed  in  part  by  Supreme  Court;  Koonce  v.  Doolittle,  48  W.  Va. 
595,  37  S.  E.  645,  awarding  mandamus  to  compel  circi^it  judge  to  carry 
out  mandate  of  appellate  court ;  Mason  v.  Pewabic  Min.  Co.,  153  U.  S. 
366,  38  L.  Ed.  747,  14  Sup.  Ct.  849,  proper  remedy  for  disregard  or  mis- 
construction of  mandate  by  lower  court  is  mandamus;  In  re  Stanford 
Fork  etc.  Co.,  160  U.  S.  256,  40  L.  Ed.  416,  16  Sup.  Ct.  293,  questions 
left  open  can  only  be  reviewed  by  new  appeal ;  Bissell  Carp«d  Sweeper 
Co.  V.  Gk)shen  Sweeper  Co.,  72  Fed.  549,  19  C.  C.  A.  25,  same  rule 
applies  to  decisions  of  Circuit-- Courts  of  Appeals;  Patten  Paper  Co. 
V.  Green  Bay  etc.  Canal  Co.,  93  Wis.  290,  66  N.  W.  602,  dismissing 
appeal  from  judgment  in  substantial  accord  with  mandate. 

Distinguished  in  In  re  Blake,  175  U.  S.  117,  44  L.  Ed.  94,  20  Sup.  Ct. 
43,  disallowing  mandamus  to  State  court  holding  appeal  proper. 

When  mandamus  is  the  proper    remedy  against    public    officers. 
Note,  98  Am.  St.  Rep.  905. 

Appeal  does  not  lie  from  mere  decree  for  costs. 
Approved  in  Harding  v.  Com  Products  Mfg.  Co.,  198  Fed.  628,  117 
C.  C.  A.  332,  dismissing  appeal  from  order  denying  plaintiff's  motioh 
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to  lemand  cause  to  State  court,  awarding  costs  against  him,  and  direct- 
ing that  execution  issue  therefor;  United  Security  Life  Ins.  Co.  t. 
Lamer,  18  App.  D.  C.  149,  dismissing  appeal  as  to  costs  in  suit  by  one 
party  to  recover  from  another  certain  sum  which  both  claimed  by 
virtue  of  assignments;  Warner  v.  Godfrey,  17  App.  D.  C.  104,  where 
trial  court  entered  decree  in  conformity  witli  opinion  of  this  court,  on 
appeal  from  such  decree  questions  of  law  and  fact  were  determined  by 
former  decree,  and  question  of  costs  was  not  subject  of  appeal;  Tyler 
Min.  Co.  V.  Sweeney,  79  Fed.  282,  24  C.  C.  A.  578,  holding  award  of 
costs  not  reviewed  in  absence  of  manifest  abuse  of  discretion;  Clarke 
V.  Richmond  etc.  Warehouse  Co.,  62  Fed.  334,  10  C.  C.  A.  387,  and 
The  City  of  Augusta,  80  Fed.  303,  304,  25  C.  C.  A.  430,  allowing  appeal 
where  statute  or  poi^tive  rule  of  law  is  involved;  dissenting  opinion 
in  Blassengame  v.  Boyd,  178  Fed.  5,  21  Ann.  Oas.  800,  101  C.  C.  A.  129, 
majority  affiiming  decree  taxing  one-half  of  costs  to  prevailing  party, 
where  much  of  cost  of  hearing  was  due  to  such  party's  introduction 
of  improper  evidence. 

Distinguished  in  Western  Coal  etc.  Co.  v.  Petty,  132  Fed.  606,  66 
C.  C.  A.  667,  in  action  at  law  in  Circuit  Court,  where  prevailing  party- 
is  entitled  to  costs  as  matter  of  right,  judgment  on  dismissal  denying 
right  is  reviewable  on  error;  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed. 
732,  59  C.  C.  A.  643,  holding  Circuit  Court  decree  allowing  costs  to  clerk 
as  matter  of  positive  law  and  awarding  execution  therefor  is  appeal- 
able; Southern  Bldg.  etc.  Assn.  v.  Carey,  117  Fed.  327,  court  being  of 
opinion  that  appeals,  even  when  taken  for  delay,  must  be  allowed; 
Nutter  y.  Brown,  58  W.  Va.  240,  1  Ii.  E.  A.  (N.  S.)  1083,  52  S.  E.  90, 
decree  respecting  allowances  and  compensation  of  receivers  is  appeal- 
able. 

Review  of  chancery  decree  for  costs  only.    Note,  6  Ann.  Oas.  100. 

Appeal  from  decree  for  costs  only.    Note,  1  L.  B.  A.  (N.  S.)  1083. 

Miscellaneous.  Cited  in  Henk  v.  Baumann,  100  Wis.  31,  75  N.  W. 
314,  without  application. 

152  IT.  8.  516-^20,  38  L.  Ed.  536,  14  Sup.  Ot.  676,  8ABOENT  T.  OOVEBT. 
Change  in  degree  but  not  In  function  is  not  patentable.  •' 

Approved  in  Kilmer  Mfg.  Co.  v.  Griswold,  62  Fed.  122,  confining 
patent  to  precise  mechanism  described  in  view  of  prior  state  of  the 
art;  Travers  v.  American  Cordage  Co.,  64  Fed.  376,  applied  to  Taylor 
patent  for  an  elongated  metal  plate. 

152  IT.  8.  621-^26,  38  K  Ed.  538,  U  Sup.  Ot.  686,  HEBBBIAN  T.  BOBEBT- 
SON. 

Protest  need  not  be  tecbnlcal;  but  must  give  notice  to  collector  of 
specific  objection. 

Approved  in  Presson  v.  Russell,  152  U.  S.  580,  38  L.  Ed.  560,  14  Sup. 
Ct.  729,  reversing  judgment  for  plaintiff  for  insufficient  protest;  United 
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States  V.  Salambicr,  170  U.  S.  627,  42  L.  Ed.  1170,  18  Sup.  Ct.  774, 
setting  oat  form  of  sufficient  protest;  Shaw  v.  Prior,  68  Fed.  423,  pro- 
test that  importation  should  be  subject  to  ten  per  cent  duty  or  free 
is  sufficient;  In  re  Hagop  Bogigian  Co.,  104  Fed.  77,  holding  protest 
sufficient,  stating  goods  assessable  under  certain  act,  without  specify- 
ing particular  provisions. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required  bs 
condition  of  recovering  unlawful  tax  paid.  Note,  86  L.  B.  A. 
(N.  S.)  484. 

Protest  moat  set  out  substantially  proTUion  importer  inalsts  applies*. 

Approved  in  Corbitt  &  MacLeay  Co.  v.  United  States,  153  Fed.  651, 
importer's  protest  asserting  goods  to  be  free  under  paragraph  relatin'g 
to  burlaps,  where  goods  should  have  been  classified  under  jute  bag- 
ging, is  not  specific  within  meaning  of  Act  of  June  10,  1890;  United 
States  V.  Fleitmann,  137  Fed.  477,  69  C.  C.  A.  624,  where  protest  based 
objections  on  inapplicable  paragraph,  but  named  correct  duty,  it  hap- 
pening that  rate  in  said  paragraph  was  same  as  in  correct  pan^raph, 
protest  insufficient;  In  re  Solvay  Process  Co.,  134  Fed.  679,  where  mer- 
chandise incorrectly  classified,  court  cannot  impose  correct  duty  unless 
protest  points  out  error  and  provision  of  law  under  which  assessment 
should  be  made;  United  States  v.  H.  Bayersdorfer  d;  Co.,  126  Fed. 
735,  736,  62  C.  C.  A.  16,  overruling  protest  for  failing  to  refer  to 
proper  paragraph,  although  assessment  erroneous;  Battle  &  Co.  Chem- 
ists' Corp.  V.  United  States,  108  Fed.  220,  holding  importer  must  stand 
upon  objections  made  in  protest  and  cannot  enlarge  or  vary  them  on 
trial  or  in  petition  for  review. 

Distinguished  in  United  States  v.  Shea,  Smith  &  Co.,  114  Fed.  40, 
51  C.  C.  A.  664,  holding,  under  Customs  Administrative  Act  of  1890, 
importer  not  barred  from  relief  because  failing  to  designate  correctly 
provisions  relied  upon. 

Miscellaneous.  Cited  in  Schif!  v.  United  States,  99  Fed.  556,  39 
C.  C.  A.  652,  holding  ''gold  straw  braids"  and  ''silver  straw  braids^' 
assessable  as  manufactures  in  part  of  metal. 

152  IT.  B.  527-638,  38  K  Ed.  640,  14  Sup.  Ct.  688,  HUNTLET  ▼.  KINCh 

MAN. 

At  common  law,  failing  delytor  may  prefer  creditors. 

Approved  in  Merillat  v.  Hensey,  32  App.  D.  C.  73,  74,  and  Merillat 
v.  Hensey,  221  U.  S.  342,  344,  345,  Ann.  Oas.  1912D,  497,  36  L.  R.  A. 
(N.  S.)  370,  55  L.  Ed,  762,  31  Sup.  Ct.  575,  both  refusing  to  set  aside 
assignment  of  chose  in  action  to  trustee  to  pay  particular  debt  and 
hold  remainder  for  assignor,  where  assignment  was  not  made  with 
fraudulent  intent ;  Coder  v.  Arts,  213  U.  S.  242,  16  Ann.  Oas.  1008,  53 
L.  Ed.  781,  29  Sup.  Ct.  436,  mortgage  given  within  four  months  of 
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bankxuptey.  to  seeiure  advanees,  where  mortgagor  knew  of  insolvency 
but  mortgagee  did  not,  not  made  with  intent  to  defraud  creditors,  was 
not  voidable,  and  mortgagee  was  entitled  to  priority ;  Davis  v.  Schwartz, 
155  U.  S.  640,  89  L.  Ed.  294, 15  Sup.  Ct.  240,  allowing  mortgage  in  Iowa, 
in  absence  of  fraud ;  In  re  Thomas,  199  Fed.  234,  mortgage  given  within 
four  months  by  bankrupt  preparing  to  abscond,  to  secure  money  pre- 
viously advanced  by  bank,  is  void  under  bankruptcy  law;  Imperial 
Woolen  Co.  v.  Longbottom,  143  Fed.  485,  74  C.  C.  A.  503,  where  debtor 
assigned  property  to  committee  under  contract,  whereby  they  formed 
corporation  to  carry  on  business,  giving  debtor  surplus  after  debts  paid 
and  giving  him  privilege  of  repurchasing,  transfer  not  fraudulent;  In 
re  Williams,  120  Fed.  545,  upholding  mortgage  made  more  than  four 
months  prior  to  bankrupty  proceedings  to  cover  advances;  Kemp  v. 
National  Bank,  109  Fed.  50,  48  C.  C.  A.  213,  holding,  under  Laws  of 
Virginia  of  1896,  insolvent  debtor  had  right  to  prefer  creditors ;  Schwa- 
bacher  Bros.  Co.  v.  Palmer,  4  Alaska,  84,  bill  of  sale  from  merchant  to 
bank  of  entire  stock  of  goods  in  payment  of  debt  is  valid;  Marche  v. 
Johnson,  37  App.  D.  C.  44,  holding  question  of  fraudulent  intent  was 
for  jury,  and  affirming  judgment  against  insolvent  trader  securini;  debt 
to  wife  by  deed  of  trust  on  store,  fixtures,  license  and  stock  in  trade, 
reserving  possession,  and  not  applying  proceeds  of  sales  to  debts;  First 
Nat.  Bank  v.  Haverl^ampf,  16  N.  M.  508,  121  Pac.  34,  chattel  mortgage 
on  merchant  *s  stock  allowing  him  to  remain  in  possession  and  sell  stock 
was  not  fraudulent,  and  having  been  filed  more  than  four  months  before 
bankruptcy  was  valid  lien  against  general  creditors;  First  Nat.  Bank 
V.  Stewart,  13  N.  M.  557,  86  Pac.  623,  mortgage  on  stock  of  merchan- 
dise for  retail  trade  allowing  mortgagor  to  remain  in  xKMSsession  and 
make  sales  does  not  render  mortgage  void  as  matter  of  law  against 
subsequent  attaching  creditor. 

AaslgBmeiit  for  all  crtditors  may  make  fecial  provision  for  some, 
and  rowrv6  saxplu  to  iiuKdveftt. 

Approved  in  In  re  A.  L.  Robertshaw  Mfg.  Co.,  133  Fed.  562,  agree- 
ment between  creditor  and  debtor  after  assignment,  reserving  surplus, 
does  not  avoid  transfer  as  against  creditors;  Ontario  Bank  y.  Hurst, 
103  Fed.  234,  43  C.  C.  A.  193,  upholding  conveyance  of  property  in 
trust  with  power  to  sell,  and  providing,  however,  that  certain  cred- 
itors be  paid  first  and  surplus  returned  to  debtor;  Adler  etc.  Com.  Co. 
v.  Phillips,  63  Ark.  53,  37  S.  W.  300,  allowing  deed  for  creditors, 
grantors  to  remain  in  possession  and  sell  goods  for  cash. 

Reservation  of  balance  or  surplus  under  assignment  or  transfer 
for  payment  of  debt  or  debts  as  rendering  transaction  void. 
Note,  Ann.  Oaa.  191SD,  600. 
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152  IT.  8.  589-547,  88  K  Ed.  545,  14  Sup.  Ot.  680,  DEALT  T.  TJKITED 
STATES. 

Nolle  entered  m  to  several  coimtB  does  not  work  acquittal. 
Approved  in  United  States  v.  Lot  of  Precions  Stones,  134  Fed.  63^ 
68  C.  C.  A.  1,  nolle  prosequi  of  indictment  for  fraudulent  importation 
is  no  bar  to  proceedings  to  forfeit  goods. 

Failure  to  refer  to  count  In  Terdlct  amounts  to  acquittal  on  that  count. 

Approved  in  Selvester  v.  United  States,  170  U.  S.  267,  268,  269,  42 
L.  Ed.  1031,  18  Sup.  Ct.  582,  allowing  discharge  of  jury  agreeing  on 
only  three  of  four  counts ;  United  States  v.  Owens,  2  Alaska,  483,  484, 
where,  in  prosecution  for  murder  in  first  d^ree,  verdict  in  second 
degree  is  reversed  on  appeal,  he  cannot  be  tried  for  murder  in  first  de- 
gree on  second  trial;  Hechter  v.  State,  94  Md.  442,  50  Atl.  1043,  sus- 
taining verdict  of  guilty  upon  first  and  second  counts,  verdict  silent  as 
to  third  and  fourth ;  dissenting  opinion  in  People  v.  Peck,  147  Mich.  87, 
110  N,  W.  499,  majority  holding  courts  charging  embezzlement  of 
money  and  embezzlement  of  draft  charged  same  offense. 

Distinguished  in  People  v.  Peck,  147  Mich.  86,  110  N.  W.  495,  counts 
charging  embezzlement  of  money  and  with  embezzlement  of  draft 
charged  same  offense. 

Verdict  as  to  one  count  cannot  affect  another. 
Approved  in  Samuels  v.  United  States,  232  Fed.  540,  in  indictment 
for  using  mails  for  scheme  to  defraud,  it  is  not  necessary  to  use  word 
''knowingly"  in  charging  deposit  of  letters  in  mails,  where  that  is 
necessarily  implied  from  other  averments. 

If  certain  facts  make  out  crime,  it  is  suiUcient  to  charge  them  alone. 
Approved  in  Olson  v.  United  States,  133  Fed.  853,  67  C.  C.  A.  21, 
upholding  sufficiency  of  indictment  for  conspiracy  to  defraud  govern- 
ment by  procuring  entry  of  lands  under  Timber  Act  for  benefit  of 
defendants;  United  States  v.  Benson,  70  Fed.  597,  17  C.  C.  A.  293, 
holding  indictment,  under  section  5440,  for  conspiracy  to  defraud 
United  States,  sufficient. 

Indictment  charging  conspiracy  to  make  ''false  entries,"  under  home- 
stead laws,  is  sufficient. 

Approved  in  United  States  v.  Cunningham,  129  Fed.  834,  following 
rule;  Crawford  v.  United  States,  212  U.  S.  192,  15  Ann.  Oas.  392,  53 
L.  Ed.  469,  29  Sup.  Ct.  260,  indictment  setting  forth  details  of  corrupt 
contract  between  accused  and  government  official  by  which  government 
would  be  defrauded  is  sufficient  to  charge  conspiracy  without  alleging 
particular  manner  in  which  conspirators  intended  to  defraud;  United 
States  V.  Keitel,  211  U.  S.  393,  53  L.  Ed.  243,  29  Sup.  Ct.  123,  chai^ge 
of  conspiracy  to  defraud  United  States  under  section  5440,  Revised 
Statutes,  can  be  predicated  on  acts  made  criminal  after  enactment  of 
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statute;  Houston  v.  United  States,  217  Fed.  856,  133  C.  C.  A.  562, 
indictment  for  conspiracy  to  defraud  government  of  coal  lands,  alleg- 
ing unlawful  scheme  and  act  of  conspirators  in  furtherance  of  scheme 
without  alleging  manner  in  which  act  tended  to  effect  purpose,  is  suffi- 
cient; Hyde  v.  United  States,  198  Fed.  611,  612,  119  C.  C.  A.  493. 
indictment  chai^ging  misuse  of  postoffice  for  scheme  to  defraud  by 
sale  of  worthless  real  estate,  alleging  posting  of  letter  containing  offer 
to  sell  certain  lots,  is  su£Bcient;  Hedderly  v.  United  States,  193  Fed. 
568,  114  C.  C.  A.  227,  indictment  under  section  5440,  Revised  Statutes, 
charging  conspiracy  to  defraud  government  of  public  lands  by  fraudu- 
leht  entries,  is  sufficient;  Chaplin  v.  United  States,  193  Fed.  884,  114 
C.  C.  A.  93,  indictment  for  conspiracy  to  defraud  government  by  mak- 
ing fraudulent  entries  of  desert  lands  was  not  fatally  defective  for 
failure  to  allege  agreement  to  procure  persons  to  do  all  things  essen- 
tial to  making  entries ;  Mays  v.  United  States,  179  Fed.  612, 103  C.  C.  A. 
168,  indictment  for  conspiracy  to  defraud  government  of  public  lands 
by  fraudulently  obtaining  title  to  worthless  State  lands,  securing  forest 
reserve  including  such  lands,  then  exchanging  same  for  other  public 
lands,  is  not  bad  for  failure  to  describe  State  land  so  acquired  further 
than  to  state  counties  in  which  they  were  situated;  Richards  v.  United 
States,  175  Fed.  914,  928,  99  C.  C.  A.  401,  indictment  under  section 
5440,  Revised  Statutes,  for  conspiracy  to  defraud  United  States  of 
public  lands  and  for  offense  of  suborning  entrymen  to  commit  perjury 
in  making  oath  to  homestead  affidavits,  was  sufficient;  United  States; 
V.  Raley,  173  Fed.  164,  165,  indictment  for  conspiracy  in  procuring 
false  public  land  affidavits  was  not  defective  for  failure  to  allege  in 
what  respects  affidavits  were  false  or  fraudulent;  Harper  v.  United 
States,  170  Fed.  392,  95  C.  C.  A.  555,  Rev.  Stats.,  §  5209^  making  it 
criminal  offense  for  officer  or  agent  of  national  bank  to  make  false 
entry  in  report  to  association  with  intent  to  deceive  officer,  includes  re- 
port voluntarily  made;  Steams  v.  United  States,  152  Fed.  904,  82 
C.  C.  A.  48,  indictment  under  section  3440,  Rev.  Stats.,  charging  con- 
spiracy to  defraud  United  States  of  certain  lands  by  fraudulent  entries 
under  homestead  law,  is  not  fatally  defective  because  it  does  not  ex- 
pressly aver  that  lands  were  public  lands  subject  to  homestead  entry; 
United  States  v.  McKinley,  126  Fed.  242,  holding  indictment  not  de- 
murrable where  facts  showing  land  in  fact  public  or  subject  to  home- 
stead entry  not  alleged;  Wright  v.  United  States,  108  Fed.  808,  48 
C.  C.  A.  37,  holding  indictment  sufficient,  charging  that  defendant  ''did 
conspire,"  without  adding  such  words  as  "combine,"  "confederate/' 
etc.;  Gantt  v.  United  States,  108  Fed.  63,  47  C.  C.  A.  210,  holding  in- 
dictment sufficient  without  alleging  land  subject  to  homestead  entry; 
United  States  v.  Cella,  37  App.  D.  C.  427,  indictment  charging  con- 
spiracy to  carry  on  bucket-shopping  in  violation  of  law  is  sufficient 
although  it  does  not  set  forth  particular  part  to  be  assumed  by  each 
conspirator,  in  consummation  of  unlawful  scheme;  Dufour  v.  United 
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Statefty.  37  App.  D.  G.  506,  in^jietment  chtaging  conspiracy  to  defraud 
by  means  of  postoffice  setting  forth  agreement  between  three  persons 
requiring  two  of  them  to  make  fraudalent  representations,  and  that 
they  had  done  so,  is  sufficient,  without  averment  that  third  person  knew 
fraudulent  character  of  such  representations;  Hyde  v.  United  States, 
27  App.  D.  C.  378,  380,  indictment  charging  conspiracy  to  defraud  gov- 
ernment of  large  tracts  of  land  in  California  and  Or^on,  and  with 
overt  acts  in  selecting  specified  tracts,  is  sufficient ;  Lanasa  v.  State,  109 
Md.  609,  71  Atl.  1061,  indictment  for  conspiracy  to  willfully  destroy 
property  of  third  person  is  sufficient  without  specifying  particular  prop- 
erty to  be  destroyed;  dissenting  opinion  in  Richards  v.  United  States, 
175  Fed.  932,  99  C.  C.  A.  401,  majority  holding  indictment  under  Rev. 
Stats.,  §  5440,  for  conspiracy  to  defraud  United  States  of  public  lands 
and  for  offense  of  suborning  entrymen  to  commit  perjury  in  makins: 
oath  to  homestead  affidavits,  was  sufficient. 

Distinguished  in  dissenting  opinion  in  Chaplin  v.  United  States,  173 
Fed.  888,  114  C.  C.  A.  93,  majority  holding  indictment  for  conspiracy 
to  defraud  government  by  making  fraudulent  entries  of  desert  lands 
was  not  fatally  defective  for  failure  to  allege  agreement  to  procure 
persons  to  do  all  things  essential  to  making  of  entries. 

Indictment  charging  that  acts  were  done  "according  to,  and  In  paxsii- 
ance  of,  said  conspiracy,'*  is  suAcient. 

Approved  in  United  States  v.  Mitchell,  141  Fed.  669,  indictment  for 
conspiracy  to  defraud  government  of  public  lands  by  false  entry  need 
not  allege  acts  done  with  knowledge  of  fraudulent  character  of  entries; 
United  States  v.  Grunberg,  131  Fed.  138,  upholding  sufficiency  of  in- 
dictment for  conspiracy  to  defraud  United  States  of  sums  due  as 
customs  duties;  Fire  Ins.  Cos.  v.  State,  75  Miss.  39,  22  South.  103, 
trust  must  be  alleged  either  to  injure  the  public  or  some  named  person; 
dissenting  opinion  in  Wright  v.  United  States,  108  Fed.  815,  48  C.  C.  A. 
37,  majority  holding  indictment  sufficient,  charging  that  defendant  did 
'* conspire,"  without  using  words  ** combine,"  ''confederate,"  etc. 

Sufficiency  of  all^ations  in  indictment  for  conspiracy  as  to  object 
and  means  of  accomplishing  conspiracy.  Note,  21  Ann.  Oas. 
41,  43. 

ConsFiracy  is  gist  of  indictment  for  combining  to  defraud  govern-* 
ment  of  lands.    Overt  act  may  be  done  anywhere. 

Approved  in  Hyde  v.  Shine,  199  U.  S.  76,  50  L,  Ed.  94,  25  Sup.  Ct. 
760,  upholding  jurisdiction  of  District  of  Columbia  Supreme  Court  over 
conspiracy  entered  into  in  Washington  though  offense  also  triable  in 
California;  United  States  v.  Rintelen,  233  Fed.  797,  indictment  charging 
conspiracy  to  interfere  with  foreign  commerce  in  munitions  of  war 
by  fomenting  labor  troubles,  is  sufficient  to  charge  offense;  United 
States  v.  Grodson,  164  Fed.  158,  indictment  charging  conspiracy  to 
conceal    property   of  bankrupt,  showing  conspiracy   was   formed  and 


961  DEALY  v.  UNITED  STATES.      152  U.  S.  539-547 

property  removed  prior  to  bankruptcy,  bnt  not  alleging  it  was  in  con- 
templation of  bankraptcy,  or  that  overt  act  was  committed  after  bank- 
ruptcy, does  not  state  offense  under  section  5440,  Rev.  Stats.;  Jones  v. 
United  States,  162  Fed.  426,  89  C.  C.  A.  303,  conspiracy  to  defraud 
United  States,  denounced  by  Rev.  Stats.,  §  5440,  is  not  effected  until 
overt  act  is  committed  by  one  or  more  conspirators;  United  States  v. 
Biggs,  157  Fed.  272,  indictment  for  conspiracy  to  defraud  United  States 
of  public  lands' by  fraudulent  entries  setting  out  overt  acts  on  different 
dates  is  bad  for  duplicity;  Arnold  v.  Weil,  157  Fed.  431,  where  con- 
spiracy to  defraud  government  of  coal  lands  was  formed  in  one  Fed- 
eral district,  but  carried  out  by  fraudulent  entries  in  another  district, 
offense  may  be  prosecuted  in  either  district;  Armour  Packing  Co.  v. 
United  States,  153  Fed.  7,  14  L.  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135, 
^ving  or  receiving  rebate  in  interstate  commerce,  denounced  by  Elkins 
Act  of  1903,  is  justiciable  in  any  Federal  court  through  whose  district 
transportation  is  conducted;  Bradford  v.  United  States,  152  Fed.  619, 
81  C.  C.  A.  607,  indictment  under  section  5440,  Rev.  Stats.,  for  con- 
spiracy to  defraud  United  States,  need  not  aver  with  accuracy  date  of 
formation  of  conspiracy,  nor  need  it  be  proved  as  laid,  but  it  is  suffi- 
cient if  conspiracy  is  proved  to  have  existed  prior  to  commission  of 
overt  act  charged;  Ex  parte  Black,  147  Fed.  837,  839,  holding  insuffi- 
cient indictment  for  conspiracy  to  defraud  government  by  fraudulent 
entries  on  land;  State  v.  Loser,  132  Iowa,  424,  104  N.  W.  339,  under 
code  section  5059,  conspiracy  to  injure  property  rights  of  another  is 
punishable,  though  overt  acts  were  committed  in  another  State;  State 
V.  Nugent,  77  N.  J.  L.  86,  71  Atl.  487,  indictment  charging  conspiracy 
to  procure  disqualified  persons  to  vote,  and  to  procure  qualified  persons 
to  vote  in  more  than  one  district,  specifically  charging  conspiracy  to 
procure  certain  person  to  vote  in  certain  district,  fixes  places  of  con- 
spiracy; Berkowitz  v.  United  States,  93  Fed.  457,  35  C.  C.  A.  379,  ac- 
quittal on  indictment  for  conspiracy  to  utter  false  naturalization 
certificate  does  not  bar  indictment  for  uttering  same;  dissenting  opin- 
ion in  Hyde  v.  United  States,  225  U.  S.  388,  Ann.  Oas.  1914A,  614,  56 
L.  Ed.  1134,  32  Sup.  Ct.  793,  majority  holding  section  5440,  Rev.  Stats., 
requires  not  only  unlawful  conspiracy  but  overt  act  to  constitute  offense ; 
dissenting  opinion  in  Ware  v.  United  States,  154  Fed.  586,  12  Ann. 
Cas.  283,  12  L.  R.  A.  (N.  S.)  1053,  84  C.  C.  A.  503,  majority  holding 
indictment  charging  conspiracy  to  defraud  government  of  lands  by 
making  false  entries  was  not  barred  by  limitations,  where  conspiracy 
was  formed  and  entry  made  more  than  three  years  before  prosecution, 
but  accused  procured  at  least  fifteen  persons  to  make  such  entries 
within  three  years. 

,  Distinguished  in  Hyde  v.  United  States,  225   U.  S.  358,  Ann.  Oas. 
1914A,  614,  56  L.  Ed.  1122,  1123,  32  Sup.  Ct.  793,  holding  section  5440, 
Hev.  Stats.,  requires  not  only  unlawful  conspiracy,  but  overt  act  to  con- 
XVI— 61 
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stitute  offense;  United  States  v.  Linton,  223  Fed.  678,  680,  indietment 
allegin«:  accused  conspired  at  Vailcoaver  to  transport  person  from 
Vancouver  to  Seattle  in  violation  of  White  Slave  Traffic  Act,  setting 
forth  overt  acts  to  effect  object  of  conspiracy,  is  sufficient;  United 
States  V.  Bradford,  148  Fed.  419,  prosecution  for  conspiracy  to  defraud 
United  States  may  be  instituted  within  three  years  after  any  overt  act 
though  more  than  three  years  after  conspiracy  formed;  Fire  Ins.  Cos. 
V.  State,  75  Miss.  38,  22  South.  103,  overt  act  within  statutory  limita- 
tion is  not  barred,  though  original  conspiracy  would  be;  dissenting 
opinion  in  Houston  v.  United  States,  217  Fed.  860,  133  C.  C.  A.  562, 
majority  holding  conspiracy  to  defraud  government  of  coal  lands  was 
not  barred  by  limitations,  where  acts  were  done  in  pursuance  thereof 
both  prior  to  and  within  three  years  of  prosecution. 

Criminal  law — Place  where  crime  is  committed.    Note,  44  Am.  St. 
Rep.  82. 

Venue  of  prosecution  for  criminal  conspiracy.    Note,  Ann.  Gas. 
1914A,  6S2. 

Effect  of  subsequent  overt  act  on  bar  of  prosecution  for  conspiracy. 
Note,  12  L.  R.  A.  (N.  S.)  1055. 

Miscellaneous.  Cited  in  Hyde  v.  Shine,  199  U.  S.  83,  60  L.  Ed.  97, 
25  Sup.  Ct.  760,  as  to  necessity  for  description  of  lands  out  of  which 
defendants  conspired  to  defraud  government;  McCune  v.  Essig,  118 
Fed.  279,  to  point  that  homestead  settler's  right  before  final  proof  an 
inchoate  one ;  Rogers  v.  Clark  Iron  Co.,  104  Minn.  220,  116  N.  W.  748, 
holding  plaintiffs  were  estopped  to  use  locator's  act  as  vesting  title  in 
fraudulent  ancestor,  and  to  repudiate  it  as  conferring  title  on  bona 
fide  purchaser. 

152  IT.  S.  547-561,  38  I..  Ed.  648,  14  Sup.  Ct.  671,  HABDT  T.  HEIDWETEft. 

Assignment  for  creditors  cannot  eonrey  to  preferred  creditors  property 
in  excess  of  claims. 

Approved  in  Smith  v.  Baker,  5  Okl.  335,  49  Pac.  64,  insolvent  debtor 
not  prohibited  by  statute  regulating  voluntary  assignments  from  mak- 
ing preferences. 

Preference  by  mortgage  or  sale  as  assignment  for  creditors.    Note, 
87  L.  B.  A.  344. 

One  alleging  ignorance  as  ground  for  delny  must  allege  when  and 
how  knowledge  obtained. 

Approved  in  United  States  v.  Puget  Sound  Tracti9n,  Light  etc.  Co., 
215  Fed.  439,  in  suit  to  annul  patents  to  land  for  fraud,  government 
must  allege  specific  facts  showing  failure  to  discover  cause  of  action 
within  statutory  period  and  that  failure  was  not  due  to  negligence; 
In  re  Howard,  201  Fed.  580,  application  to  revoke  bankrupt's  dischar<re 
did  not  sufficiently  show  that  petitioners  were  not  guilty  of  laches, 
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and  was  insufficient;  Redd  v.  Bran,  157  Fed.  192,  84  C.  C.  A.  638,  suit 
to  subject  property  to  payment  of  judgment  more  than  five  years  after 
deeds  were  recorded  was  barred  by  laches,  where  no  reason  was  shown 
why  earlier  discovery  of  ownership  of  property  by  judgment  debtor 
was  not  made;  Jahn  v.  Champagne  Lumber  Co.,  157  Fed.  417,  in  cred- 
itors' suit,  by  assignee  of  judgment  against  corporation,  to  reach  cor- 
porate assets  in  hands  of  stockholder^  averment  in  answer  that  judg- 
ment against  corporation  was  procured  by  perjured  testimony  does  not 
state  defense,  where  no  facts  are  shown;  Kessler  v.  Ensley  Co.,  123 
Fed.  568,  holding  stockholder's  delay  of  four  years  to  set  aside  con- 
veyance by  corporation  not  excused  by  general  allegation,  '^  complain- 
ants without  knowledge  of  fraud"  until  within  three  months  of  suit; 
Hendryx  v.  Perkins,  114  Fed.  811,  52  C.  C.  A.  435,  holding  bill  to  vacate 
decree  for  fraud  cannot  be  maintained  after  lapse  of  nine  years  where 
sufficient  excuse  not  shown ;  Hale  v.  Coffin,  114  Fed.  577,  holding  in  suit 
to  charge  legatee  of  stockholder,  mere  allegation  that  complainant,  a 
resident  of  Minnesota,  was  without  knowledge  of  stockholder's  death 
insufficient  to  remove  bar  of  limitations;  Thayer  v.  Kansas  Loan  & 
Trust  Co.,  100  Fed.  903,  barring  action  for  relief  on  ground  of  fraud 
in  absence  of  allegation  and  proof  that  fraud  complained  of  could  not 
have  been  discovered  within  statutory  time;  Alabama  Coal  etc.  Co.  v. 
Gulf  Coal  etc.  Co.,  171  Ala.  552,  54  South.  687,  where  deed  was  deliv- 
ered to  grantee  without  payment  of  price  and  recorded,  and  grantor 
later  sold  land  to  third  person,  who  did  not  record  deed  until  after 
grantee  mortgaged  land,  claimant  under  mortgagee  was  guilty  of  laches 
in  failing  to  discover  facts  for  more  than  twenty  years;  Keithley  v. 
Mut.  Life  Ins.  Co.,  271  HI.  597,  111  N.  E.  508,  action  to  recover  for 
fraudulent  representation  as  to  amount  of  surplus  and  reserve  on  in- 
surance i>olicy  was  barred  by  statute,  since  there  was  no  particular 
effort  at  concealment  and  statutory  provision  that  action  for  fraud  may 
be  commenced  within  five  years  after  discovery  did  not  apply;  Callan 
v.  Callan,  175  Mo.  361,  74  S.  W.  969,  holding  where  means  of  dis- 
covering fraud  was  at  hand,  but  not  used,  mere  silence  of  adverse  party 
as  to  facts  thereof  insufficient  to  stop  running  of  statute;  Harper  v. 
Combs,  61  W.  Va.  564,  56  S.  E.  904,  dismissing  bill  to  reform  deed 
for  mistake  for  laches,  where  bill  did  not  set  forth  details  of  discovery 
of  mistake  nor  why  it  was  not  made  sooner;  Richardson  v.  Osborne, 
82  Fed.  97,  patentee  barred,  in  action  for  infringement,  after  sixteen 
years  of  open  and  notorious  use;  Thompson  v.  German  Ins.  Co.,  77 
Fed.  262,  holding  suit  on  stock  assessment,  fraudulently  transferred, 
barred;  Hubbard  v.  Manhattan  Trust  Co.,  87  Fed.  60,  30  C.  C.  A.  520, 
mere  allegation  of  concealment  and  ignorance  is  insufficient;  Post  v. 
Beacon  Vacuum  Pump  etc.  Co.,  89  Fed.  4,  32  C.  C.  A.  151,  matters 
detrimental  to  complainant's  case  may  be  considered  on  demurrer; 
Robertson  ▼.  Burrell,  110  Cal.  579,  disallowing  partnership  account  for 
laches,  without  explanation  of  delay;  Rogers  v.  Van  Nortwick,  87  Wis. 
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429,  58  N.  W.  762,  disallowiiig  suit  to  compel  transfer  of  eorpoiate 
stock  after  three  years;  Ogden  Paint  etc.  Co.  ▼.  Child,  10  Utah,  485, 
37  Pae.  737,  refusing  aid  to  one  judgment  creditor  against  another  more 
diligent;  dissenting  opinion  in  Cunningham  v.  Pettigrew,  169  Fed.  354, 
94  C.  C.  A.  457,  majority  holding  bill  to  obtain  relief  from  fraudulent 
contract  to  purchase  interest  in  mine,  brought  within  one  year  of 
securing  evidence  of  secret  agreement  by  which  vendor  was  to  return 
one-half  of  nominal  price  of  mine,  was  not  barred  by  laches;  dissent- 
ing opinion  in  Monmouth  College  v.  Dockery,  241  Mo.  566,  145  S.  W. 
797,  majority  holding  complaint  against  member  of  real  estate  loan  firm 
for  absconded  associate's  fraud  stating  that  fraud  was  not  discovered 
until  certain  time  within  statute  of  limitations,  is  not  bad  on  appeal 
for  failure  to  show  why  fraud  was  not  discovered  earlier,  where  objec- 
tion was  not  specifically  raised  below. 

Distinguished  in  Gay  v.  Havermale,  27  Wash.  396,  67  Pac.  806,  hold- 
ing laches  not  inferable  from  complaint  showing  lapse  of  eight  yean 
from  perpetration  of  fraud  to  commencement  of  action. 

Laches  as  affected  by  ignorance  of  facts.    Note,  19  Ann.  Gas.  113. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  B.  0.  268,  426. 

Failure  to  examine  circumstances,  and  fiTO  years'  delay  to  contest,  is 
ladies. 

Approved  in  Strout  v.  United  Shoe  Mach.  Co.,  208  Fed.  652,  in  action 
by  substituted  trustee  of  corporation  against  those  previously  in  con- 
trol, for  damages  for  restraint  of  trade,  replication,  to  answer  setting 
up  statute  of  limitations,  that  defendants  concealed  cause  of  action^ 
was  insufficient;  Citizens'  Savings  etc.  Co.  v.  Belleville  etc.  R.  Co., 
157  Fed.  75,  84  C.  C.  A.  677,  delay  of  more  than  ten  years  in  bringing 
suit  to  recover  dividends  on  stock,  issued  for  void  county  bonds,  was 
not  excused  by  general  averments  of  want  of  knowledge  of  dividends, 
and  suit  was  prima  facie  barred  by  laches;  Loomis  v.  Rosenthal,  34 
Or.  602,  57  Pac.  60,  disallowing  suit  to  set  aside  administrator's  sale, 
without  notice,  fifteen  years  after  heirs  come  of  age. 

152  XT.  B.  661-670,  38  K  Ed.  558,  14  8up.  Ot.  688,  8EABUBT  ▼.  AM  EMDB. 

Patent  stating  that  solution  is  prepared  in  "usual  manner^  and  '^mali 
portion  of  glycerine  added"  Is  sufficiently  dear. 

Approved  in  General  Chemical  Co.  v.  Blackmore,  156  Fed.  971,  BIbA- 
niore  reissue  patent  for  process  of  making  sulphuric  anhydrid  is  void 
because  original  patent  was  not  invalid  for  defective  description,  and 
because  reissue  seeks  to  cover  different  invention,  namely,  that  of 
Knietsch   patent. 

Specification  intelligible  to  skilled  artisan  is  sufficient. 
Approved  in  Palmer  etc.  Tire  Co.  v.  Losier,  84  Fed.  670,  applying 
rule  to  Huss  patent  for  bicycle  tires. 
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InMncer  ihoiild  not  be  allowed  interest  on  inTeetment  in  plant  unless 
used  ezclnalTely  for  inMnging  article. 

Approved  in  Western  Glass  Co.  v.  Schmertz  Wire  Glass  Co.,  226  Fed. 
738,  739,  decree  allowing  infringer  to  deduct  from  profits  interest  on 
whole  capital  was  error,  where  part  of  its  business  was  noninfringing; 
Byerly  v.  Sun  Co.,  226  Fed.  765,  in  finding  value  of  raw  material  used 
by  infringer  of  process  patent,  for  purposes  of  ascertaining  his  profits, 
cost  of  such  material  and  not  value  at  time  of  use  is  to  be  taken. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  0.  858. 

Cited  in  Consolidated  Rubber  Tire  Co.  v.  Finley  Rubber  Tire  Co., 
116  Fed.  634,  holding  Grant's  patent  for  rubber-tire  wheels  combining 
old  elements,  producing  new  and  jiseful  results,  valid;  Rubber  Tire 
Wheel  Co.  v.  Columbia  etc.  Wheel  Co.,  91  Fed.  992,  success  of  a  patent 
LB  important  in  question  of  doubtful  novelty. 

152  XT.  8.  570-577,  38  L.  Ed.  666,  14  8up.  Ot.  720,  8ABLL8  T.  XTinTED 
STATES. 

"Beer"  is  not  "apiritnow  liqnors'*  or  "wine,"  witliin  statate  forohibitinc 
sale  to  Tndtana. 

Approved  in  Johnson  v.  Southern  Pac.  Co.,  117  Fed.  468,  54  C.  C.  A. 
508,  holding  statute  prohibiting  use  of  car  without  automatic  couplers 
not  including  engine  unequipped  with  such  couplers;  Brown  v.  State, 
17  Ariz.  317,  318,  152  Pac.  579,  liquor,  whether  intoxicating  or  not, 
made  by  process  of  making  beer,  although  fermentation  is  stopped  to 
reduce  percentage  of  alcohol,  regardless  of  its  name,  is  beer,  within 
provision  of  Constitution  prohibiting  sale  of  beer;  Burch  v.  City  of 
Ocilla,  5  Ga.  App.  69,  62  S.  £.  668,  Confederate  veteran  authorized  to 
peddle  without  license  is  not  subject  to  license  tax  upon  near-beer,  which 
is  not  intoxicating;  Shreveport  Ice  etc.  Co.  v.  Brown,  128  La.  412,  54 
South.  924,  refusing  to  allow  as  liquidated  damages  sum  agreed  upon  in 
contract  for  failure  to  sell  near-beer  in  accordance  with  contract;  State 
V.  Le  Blanc,  124  La.  978,  50  South.  815,  affirming  conviction  for  sale 
of  near-beer  without  license;  Potts  v.  State,  50  Tex.  Cr.  370,  123  Am. 
St.  Rep.  847,  7  L.  E.  A.  (N.  S.)  194,  97  S.  W.  478,  in  prosecution  for 
violating  local  option  law,  evidence  was  insufficient  to  show  that  liquor, 
which  purchaser  was  told  was  lager  beer,  was  intoxicating;  Anheuser- 
Busch  Brewing  Assn.  v.  Bond,  66  Fed.  654,  13  C.  C.  A.  665,  allowing 
recovery  for  beer  to  be  sold  in  Indian  Territory ;  United  States  v.  Cohn, 
2  Ind.  Ter.  474,  62  S.  W.  45,  referring  to  decision  as  cause  of  amending 
statute. 

Validity  and  construction  of  statute  forbidding  sale  of  liquor  to 
Indians.    Note,  Ann.  Oas.  1912B,  1098. 
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In  conttniiiig  pentl  gtatotM,  covrtg  euinot  wf dy  disregard  poiniltf 
meaning  of  terms. 

Approved  in  United  States  v.  Harris,  177  U.  S.  310,  44  L.  Ed.  782,  20 
Sup.  Ct.  611,  holding  receivers  of  railroad  not  within  provisions  of 
act  to  prevent  eraelty  to  animals  while  in  transit  by  railroad  or  other 
means  of  transportation;  Spencer  v.  United  States,  169  Fed.  565,  95 
C.  C.  A.  60,  word  "jurors"  in  Rev.  Stats.,  §  802,  declaring  that  jurors 
shall  be  returned  from  such  parts  of  district  as  court  shall  direct,  in- 
cluded both  grand  and  petit  jurors ;  The  Ben  R.,  134  Fed.  787,  67  C.  C.  A. 
290,  act  of  1897,  making  vessel  over  fifteen  tons  burden,  carrying 
freight  or  passengers  for  hire  propelled  by  artificial  power,  subject  to 
certain  sections  of  Revised  Statutes,  does  not  extend  to  Rev.  Stats., 
§4499,  to  such  vessels;  Johnson  v.  Southern  Pac.  Co.,  117  Fed.  467, 
54  C.  C.  A.  508,  holding  act  prohibiting  use  of  cars  without  automatic 
couplers  not  including  engine  unequipped  with  such  couplers;  Manker 
v.  Tough,  79  Kan.  54, 17  Ann.  Oas.  208,  19  L.  E.  A.  (N .  S.)  675,  98  Pae. 
795,  construing  ordinance  strictly  in  civil  action,  where  breach  of 
ordinance  is  invoked  for  purpose  of  avoiding  contract;  Gates  &  Son  v. 
Richmond,  103  Va.  707,  49  S.  £.  966,  ordinance  penalizing  projection 
into  street  not  violated  by  merchant  occasionally  obstructing  sidewalk 
by  skid  to  move  goods  between  wagons  and  store ;  dissenting  opinion  in 
Burton  v.  United  States,  202  U.  S.  391,  50  L.  Ed.  1075,  26  Sup.  Ct.  6^, 
majority  holding  fraud  order  inquiry  pending  before  Postal  Department 
is  proceeding  in  which  United  States  is  interested  within  Rev.  Stats., 
§  1782,  making  it  misdemeanor  for  senator  to  receive  compensation  for 
services  before  departments;  dissenting  opinion  in  State  v.  Hunkins, 
90  Wis.  271,  63  N.  W.  168,  majority  extending  offense  of  fraudulently 
conveying  encumbered  real  estate  to  on^  who  procures  it  to  be  done. 

152  IT.  8.  677-681,  38  K  Ed.  659,  14  Sup.  Ot.  728,  FRB8S0K  ▼.  BUSSELL. 

Dry  salted  codfish,  not  pickled,  is  dutiable  at  twenty-five  per  cent  ad 
valorem,  under  act  of  1883. 

Approved  in  Causse  Mfg.  Co.  v.  United  States,  150  Fed.  420,  422, 
orange  peel  immersed  in  brine  for  purpose  of  protecting  it  from  decay 
in  transit  is  not  "preserved"  within  Tariff  Act,  c.  11,  §1,  sched.  G, 
par.  267;  Alart  v.  United  States,  61  Fed.  601,  pickled  cucumbers  are 
dutiable  at  forty-five  per  cent  ad  valorem,  under  act  of  1890. 

Protest  must  designate  substantially  provision  Importer  insists  applies. 
Approved  in  United  States  v.  H.  Bayersdorfer  &  Co.,  126  Fed.  735,- 
62  C.  C.  A.  16,  overruling  protest  on  ground  of  not  referring  to  proper 
paragraph,  although  assessment  erroneous;  Battle  &  Co.  Chemists'  Corp. 
v.  United  States,  108  Fed.  220,  refusing  to  allow  importer  to  vary  or 
enlarge  objections  on  trial  nor  in  petition  for  review. 
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And  Bufficieney  of  groonds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  B.  A. 
(N.  S.)  484. 

152  U.    a.   681-589,    38   K   Ed.   560,    14   Bop.    Ot.    729,    SEEBESOEB   ▼. 


OlilnflM  goat  Bkinfl,  witb  hair  on,  are  not  '^mgs,"  under  act  of  1883. 
Approved  in  Murphy  v.  United  States,  68  Fed.  910,  worsted  dress 
goods  are  not  ''manufactures  of  wool.'' 

No  exception  is  necessary  to  raise  question  of  suficiency  of  facts  where 
finding  is  special. 

Approved  in  Philadelphia  Casualty  Co.  v.  Fechheimer,  220  Fed. 
407,  136  C.  C.  A.  25,  no  exception  is  necessary  to  raise  question,  when 
jury  is  waived,  whether  special  findings  of  court  are  sufficient  to  sup- 
port judgment;  Chicago  etc.  Ry.  Co.  v.  Barrett,  190  Fed.  123,  124,  111 
C.  C.  A.  158,  appellate  court  may  determine  sufficiency  of  special  find- 
ing to  support  judgment  without  hill  of  exceptions,  even  though  no 
exception  was  taken  in  court  helow;  Webb  v.  National  Bank  of  Re- 
public, 146  Fed.  719,  77  C.  C.  A.  143,  no  exception  is  necessary  to 
present  to  appellate  court  question  whether  facts  found  sustain  judg- 
ment ;  Western  Mfg.  Co.  v.  Peabody,  19  N.  D.  115, 122  N.  W.  333,  hold- 
ing findings  of  fact  were  insufficient  to  support  judgment  on  counter- 
claim. 

Opera-glasses  covered  with  mother  of  pearl  are  ''manufactures  com- 
posed in  part  of  metal.** 

Approved  in  United  States  v.  Hoeninghaus  etc.,  137  Fed.  479,  69 
C.  C.  A.  626,  in  determining  classification  of  woven  fabrics,  expense  of 
''warping''  before  weaving  not  included;  United  States  v.  Altman,  107 
Fed.  16,  46  C.  C.  A.  116,  classifying  corsets,  trimmed  with  cotton-lace 
edgings,  as  wearing  apparel  made  wholly  or  in  part  of  lace  or  imitation 
thereof;  United  States  v.  Weiller,  65  Fed.  419,  12  C.  C.  A.  668,  litho- 
graphic prints  on  sheets  of  paper  are  dutiable  as  articles  produced  in 
part  by  lithc^aphic  process,  under  act  of  1890 ;  Wolff  v.  United  States; 
71  Fed.  293,  18  C.  C.  A.  41,  soutache  gilt  braid  is  dutiable  as  manu- 
facture in  part  of  metal. 

152  XT.  S.  690-596,  38  L.  Ed.  568,  14  Sup.  Ot.  693,  DAVIS  v.  MEBCANTILE 
TBirST  CO. 

All  parties  to  record  Interested  in  decision  are  entitled  to  be  heard. 
Approved  in  Re  Metropolitan  Trust  Co.,  218  U.  S.  320,  54  L.  Ed.  1054, 
31  Sup.  Ct.  18,  granting  mandamus  to  compel  Circuit  Court  to  reinstate 
decree  vacated  without  jurisdiction  as  to  defendants  not  parties  after 
expiration  of  term ;  Ex  parte  First  Nat.  Bank,  207  U.  S.  66,  52  L.  Ed. 
106,  28  Sup.  Ct.  23,  reversing  judgment  of  Circuit  Court  of  Appeals  and 
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isatiing  mandamus  to  eompel  District  Court  to  set  asido  deeiee  entered 
in  pursuance  thereof;  Holbrook  etc.  Contracting  Co.  v.  Menard,  145  Fed. 
500,  76  C.  C.  A.  258,  in  action  for  injuries  through  collision  between 
truck  and  street-car,  where  truck  company  and  car  company  appeared 
separately  and  judgment  rendered  for  plaintiff,  truck  company  cannot 
appeal  without  making  car  company  party;  Qray  v.  Grand  Porks  Merc. 
Co.,  138  Fed.  345,  70  C.  C.  A.  634,  on  appeal  by  trustee  in  bankruptcy 
from  judgment  of  bankruptcy  court  allowing  expenses  of  administra- 
tion, claimants  are  necessary  parties;  Kaulkner  v.  Hutchins,  126  Fed. 
363,  61  C.  C.  A.  425,  dismissing  appeal  by  single  party  from  joint 
decree,  other  defendant  not  notified ;  Loveless  v.  Ransom,  107  Fed.  627, 
46  C.  C.  A.  515,  dismissing  writ  where  judgment  joint  and  all  parties 
not  joining  in  writ  of  error;  Kidder  v.  Fidelity  Ins.  Co.,  105  Fed.  823, 
44  C.  C.  A.  693,  dismissing  where  one  of  several  interveners  appeals 
from  decree  in  equity  and  joins  only  complainant  and  -receiver  of  one 
of  the  defendants;  Ayres  v.  Polsdorfer,  105  Fed.  739,  45  C.  C.  A,  24, 
dismissing  writ  of  error  from  judgment  in  ejectment  against  several 
defendants  pleading  separate  title,  one  of  defendants  not  joined;  Grand 

,  Island  etc.  R.  R.  Co.  v.  Sweeney,  103  Fed.  346,  347,  43  C.  C.  A.  265,  dis- 
missing appeal  where  all  defendants  in  action  to  foreclose  mechanic's 
lien  not  joined  in  appeal;  Succession  of  Lund  v.  Baccich  &  De  Mont- 
luzin,  134  La.  416,  64  South.  228,  court  having  authority  to  order  sale 
of  property  in  probate  proceeding  may  compel  adjudicatee  to  complete 
contract,  although  he  does  not  reside  within  parish ;  Sipperley  v.  Smith, 
155  U.  S.  89,  39  L.  Ed.  80,  15  Sup.  Ct.  16,  Beardsley  v.  Arkansas  etc. 
Ry.  Co.,  158  U.  S.  127,  39  L.  Ed.  921,  15  Sup.  Ct.  788,  Wilson  v.  Kiesel, 
164  U.  S.  252,  41  L.  Ed.  428,  17  Sup.  Ct.  125,  Dodson  v.  Fletcher,  78 
Fed.  215,  24  C.  C.  A.  69,  and  Jones  v.  Stewart,  37  Fla.  373,  19  South. 
658,  all  applying  rule,  and  dismissing  appeal;  Illinois  Trust  etc.  Bank 
V.  Kilboume,  76  Fed.  88,  22  C.  C.  A.  599,  receiver  and  subordinated 
creditors  are  necessary  on  appeal  from  order  granting  priorities; 
American  Loan  etc.  Co.  v.  Clark,  83  Fed.  233,  27  C.  C.  A.  622,  applying 
rule,  though  parties  defaulted  below;  St.  Louis  etc.  Elev.  Co.  v.  Nichols, 

^91  Fed.  833,  34  C.  C.  A.  90,  grantee  of  mortgagor  assuming  debt  cannot 
appeal,  on  foreclosure,  without  joining  latter;  Hook  v.  Mercantile  Trust 
Co.,  95  Fed.  48,  36  C.  C.  A.  645,  one  defendant  cannot  appeal  from 
decree  against  himself  and  wife,  to  transfer  all  their  interest,  without 
joining  her;  Grand  Island  etc.  R.  R.  Co.  v.  Sweeney,  95  Fed.  398,  37 
C.  C.  A.  127,  subcontractors  must  be  joined  in  appeal  from  decree  hold- 
ing them  jointly  liable  with  railroad  for  materials,  and  making  it  a 
lien ;  Commercial  Nat.  Bank  v.  United  States  Sav.  etc.  Co.,  13  Utah,  199, 
44  Pac.  1046,  codefendants  brought  in  by  cross-complaint  are  necessary 
parties  on  appeal  by  defendant  in  suit  to  quiet  title. 

Distinguished  in  TuU  v.  Nash,  141  Fed.  659,  73  C.  C.  A.  29,  refusing 
to  dismiss  appeal  for  failure  to  bring  in  by  citation  parties  having  no 
interest  in  decree   appealed   from;   Coler  v.  Allen,  114  Fed.   610,  52 
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C.  G.  A.  389,  refusing  to  dismiss  appeal  from  order  dismissing  com- 
plaint in  intenrention  in  foreclosure  suit  because  all  parties  to  fore- 
closure suit  not  served  with  citation;  The  New  York,  104  Fed.  563^  44 
C.  C.  A.  38,  holding  sureties  on  stipulation  for  release  of  vessel  seized 
in  suit  for  collision  not  necessary  parties  to  appeal  taken  by  claimant;. 
Farmers'  Loan  etc.  Co.  v.  McClure,  78  Fed.  212,  24  C.  C.  A.  66,  where 
party  is  notified,  but  refuses  to  join. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  866. 

Successful  bidder  at  foreclosure  may  be  heard  on  all  questions  af- 
fecting Ud  not  foreclosed  by  decree. 

Approved  in  Tennessee  v.  Quintard,  80  Fed.  835,  26  C.  C.  A.  165, 
intervention  before  confirmation  of  sale  burdens  purchaser  with  the 
contract;  Baltimore  Trust  etc.  Co.  v.  Hofstetter,  85  Fed.  78,  29  C.  C.  A. 
35,  assignee  of  purchaser  takes  subject  to  terms  of  sales  as  to  payment 
of  claims. 

Mortgagor  may  be  heard  on  appeal  ftom  decree  of  foreclosure. 
Approved  in  Farmers'  Loan  etc.  Co.  v.  Longworth,  76  Fed.  612,  22 
C.  C.  A.  420,  insolvent  company  is  necessary  party  on  appeal  from 
order  giving  certain  judgments  priority  over  mortgagees. 

Stranger  cannot  disturb  forectosnxe  decree  unless  BMrtgagor  and  mort- 
aagoe  are  given  opfortwilty  to  be  heard. 

Approved  in  Tug  River  Coal  etc.  Co.  v.  Brigel,  86  Fed.  822,  mortgagor 
and  mortgagee  are  the  only  indispensable  parties  on  foreclosure. 

All  parties  to  record  are  presumed  Interested  and  must  he  Joined. 
Approved  in  Hill  v.  Western  Electric  Co.,  214  Fed.  245,  130  C.  C.  A. 
613,  denying  motion  to  dismiss  appeal  from  bankruptcy  adjudication 
because  bankrupt  was  not  joined  where  after  such  motion  bankrupt 
entered  appearance  waiving  notice  of  appeal  and  time  for  filing  brief; 
Lamon  v.  Speer  Hardware  Co.,  190  Fed.  735,  111  C.  C.  A.  462,  judgment 
against  original  defendants  and  sureties  on  supersedeas  bond  given  by 
them  is  joint,  and  original  defendants  oannot  review  same  by  writ 
of  error  without  summons  and  severance  of  codef endants ;  Ireton  v. 
Pennsylvania  Co.,  185  Fed.  87,  107  C.  C.  A.  304,  writ  of  error  by  plain- 
tiff and  one  defendant  to  review  judgment  for  principal  defendant 
cannot  be  sustained  where  there  is  no  summons  and  severance  of  other 
parties,  defendants ;  Provident  Life  etc.  Co.  v.  Camden  etc.  Ry.  Co.,  177 
Fed.  857,  858,  101  C.  C.  A.  68,  in  absence  of  summons  and  severance, 
joint  defendant  in  suit  to  foreclose  mortgage  was  not  entitled  to  appeal 
from  decree  of  foreclosure  and  sale  against  all  parties;  City  of  Detroit 
V.  Guaranty  Trust  Co.,  168  Fed.  610,  93  C.  C.  A.  604,  dismissing  appeal 
from  order  granting  preliminary  injunction  for  failure  to  make  person 
directly  affected  by  such  order  party  to  appeal ;  Lewis  v.  Sittel,  165  Fed. 
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168,  91  C.  C.  A.  191,  dismissing  writ  of  error  for  failure  to  make  joint 
judgment  debtor  party;  Galveston  etc.  Ry.  Co.  v.  House,  102  Fed.  114, 
42  C.  C.  A.  205,  holding  parties  interested  in  decree,  but  not  parties 
to  suit,  not  necessary  parties  to  an  appeal  from  decree;  Powell  v. 
-Yearance,  73  N.  J.  Eq.  124,  67  AJl.  895,  holding  second  appeal  will  lie 
by  defendants  not  parties  to  first  appeal  to  bring  up  proceedings  sub- 
sequent to  mandate  on  remittitur  to  correct  errors  of  court  in  entering 
dismissing  appeal  by  intervener  claiming  mortgage  lien  in  action  of 
decree  on  mandate ;  First  Nat.  Bank  v.  Jacobs,  26  Okl.  844,  111  Pac.  305, 
ejectment,  where  mortgagor  defendants  were  not  made  parties  to 
appeal;  Griffin  v.  Southern  Pac.  Co.,  31  Utah,  298,  87  Pac.  1092,  dis- 
missing appeal  in  action  to  recover  for  injuries  to  employee  against 
railroad  and  another,  where  railroad  alone  answered  and  judgment 
was  against  defendants  jointly. 

152  U.   8.   59S-e28,   38  L.  Ed.   566,   14   Sup.   Ot.  710,    KOSTH  CHIOACH> 
BOUJKG-MILL  OO.  Y.  ST.  LOUIS   OBE  ETC.   CO. 

Unliquidated  amount  cannot  mropeily  be  set  off  in  attadunent. 
Approved  in  Terry  Steam  Turbine  Co.  v.  B.  F.  Sturtevant  Co.,  204 
Fed.  104,  defendant  in  infringement  suit  cannot  set  up  as  counterclaim 
in  his  answer  cause  of  action  for  infringement  by  plaintiff  of  another 
patent;  Norwood  Paper  Co.  v.  Columbia  Paper  Bag  Co.,  185  Fed.  456, 
461,  107  C.  C.  A.  524,  provision  of  code  does  not  authorize  defendant  to 
recover  affirmative  judgment  on  counterclaim  for  unliquidated  damages 
for  breach  of  contract  sued  on. 

Cross-demands  or  counterclaims  of  whatever  nature  may  be  set  off 
in  equity  when  Justice  demands. 

Approved  in  Wilhelmsens  Dampskibaktiesselskab  v.  Canadian  Vene- 
zuelan Ore  Co.,  224  Fed.  886,  140  C.  C.  A.  303,  garnishee  under  foreign 
attachment  in  admiralty  may  set  off  claim  in  his  favor  against  re- 
spondent notwithstanding  fact  that  it  is  not  one  cognizable  in  admiralty; 
Northwestern  Port  Huron  Co.  v,  Babcock,  223  Fed.  486,  139  C.  C.  A, 
27,  Federal  court  of  equity  may  allow  equitable  setoff  against  judg- 
ment of  State  court,  where  judgment  plaintiff  is  not  only  nonresident, 
but  is  insolvent;  Schwarz  v.  Harris,  206  Fed.  939,  under  Oregon  statute 
requiring  person  presenting  claim  in  probate  to  make  affidavit  that 
amount  is  due  and  there  is  no  just  counterclaim  to  same,  demand 
against  which  equitable  setoff  exists  may  be  adjusted  in  equity  court 
before  it  is  allowed  and  paid  out  of  estate;  Kiskadden  v.  Steinle,  203 
Fed.  382,  121  C.  C.  A.  559,  claim  of  creditor  stockholder  of  bankrupt 
corporation  should  not  be  allowed  until  his  unpaid  stock  subscription 
has  been  collected  by  plenary  suit,  and  if  it  is  found  uncollectible, 
amount  may  be  applied  on  his  claim  as  equitable  setoff;  Weiss  v.  Haight 
&  Freese  Co.,  156  Fed.  878,  in  settlement  of  estate  of  insolvent  cor- 
poration engaged  in  bucket-shopping,  customer  may  recover  profits  re- 
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ported  by  company  to  be  due  him,  aa  company  would  be  allowed  to 
prove  falsity  of  its  own  account ;  Brown  v.  Pegram,  149  Fed.  521,  judg- 
ment debtor  may  enjoin  its  collection  on  allegation  of  unliquidated 
setoff  against  beneficial  owners;  Mutual  life  Ins.  Co.  v.  Blair,  130  Fed. 
975,  where  equity  obtained  jurisdiction  to  cancel  policy  prior  to  in- 
sured's death,  fact  that  insured  died  before  answer  and  action  brought 
on  policy  does  not  deprive  equity  court  of  jurisdiction;  Frye-Bruhn  Co. 
V.  Meyer,  121  Fed.  636,  58  C.  C.  A.  529,  enjoining  defendant  from  satis- 
^yii^^  judgment  against  plaintiff  from  money  deposited  in  court  until 
plaintiff's  rights  established  and  plaintiff's  judgment  made  an  offset; 
Teller  v.  United  States,  113  Fed.  464,  51  C.  C.  A.  297,  hqjding  judg- 
ment  against  United  States  cannot  be  disposed  of  to  prevent  govern- 
ment setting  off  against  it  cross-demand  against  judgment  plaintiff; 
Holton  v.  I^avis,  108  Fed.  149,  47  C.  C.  A.  246,  sustaining  jurisdiction 
of  court  of  equity  to  enjoin  defendant  from  availing  himself  of  judg- 
ment obtained  by  fraud;  Ewing-Merkel  Electric  Co.  v.  Lewisville  Light 
etc.  Co.,  92  Ark.  597,  19  Ann.  Gas.  1041,  30  L.  R.  A.  (N.  8.)  21,  124 
S.  W.  510,  allowing  equitable  setoff  for  breach  of  another  contract  for 
purchase  of  goods,  in  action  by  nonresident  corporation  for  purchase 
price  of  merchandise;  Coonan  v.  Lowenthal,  147  Cal.  223,  109  Am.  St. 
Rep.  128,  81  Pac.  529,  where  wife  took  assignment  of  judgment  in 
favor  of  husband  without  knowledge  that  debtor  was  surety  on  hus- 
band's note  and  husband  insolvent,  equitable  setoff  against  judgment 
not  affected  by  assignment;  Grimes  v.  BamdoUar,  58  Colo.  439,  148  Pac.  ' 
262,  where,  in  action  against  administrator  for  conversion  of  corporate 
stock,  heirs  and  another  intervened  and  plaintiff  by  cross-complaint 
sought  to  specifically  enforce  agreement  of  such  other  person  against 
interveners,  who  were  nonresidents,  court  having  jurisdiction  of  all  par- 
ties claiming  ownership  of  stock  could  treat  action  as  one  for  specific 
performance  instead  of  conversion;  Plattner  Implement  Co.  v.  Bradley, 
Alderson  &  Co.,  40  Colo.  107,  90  Pac.  90,  in  action  by  foreign  corpora- 
tion against  domestic  corporation  on  foreign  judgment,  defendant  was 
not  entitled  to  equitable  setoff  for  claims  for  unliquidated  damages  for 
defective  goods  sold  to  him  by  judgment  debtor,  where  foreign  cor- 
poration has  agent  in  State  on  whom  service  of  process  in  action 
against  corporation  could  be  made;  Fitzgerald  v.  Wiley,  22  App.  D.  C. 
338,  allowing  cross-bill  to  recoup  damages  for  loss  of  sales  of  British 
patent  in  suit  to  foreclose  mortgage  on  certain  inventions  and  patents, 
where  parties  defendant  are  nonresidents  and  insolvent;  Fedarwisch 
V.  Alsop,  18  App.  D.  C.  322,  325,  creditor  Jiaving  claim  ex  contractu 
against  another,  not  reduced  to  judgment,  may  maintain  bill  in  equity 
to  set  off  such  claim  against  judgment  on  claim  ex  delicto  recovered 
against  him  by  such  other  person,  where  latter  is  insolvent;  Brown  v. 
Sheldon  State  Bank,  139  Iowa,  89,  117  N.  W.  291,  correspondent  bank 
indebted  to  insolvent  bank  on  open  account  is  entitled  to  apply  amount 
thereof  on  indebtedness  due  correspondent  bank  from  insolvent  bank; 
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Harmon  t.  Weston,  215  Mass.  247,  102  N.  E.  473,  whare  two  trostees 
under  will  ereating  trost  gave  separate  bonds  and  jointly  agreed  to 
indemnify  surety,  and  do  nothing  to  limit  surety's  right  to  snbroga- 
tion,  surety  was  liable  for  one-half  of  prmcipal  sum  defaulted  by  one 
trustee  with  interest  from  cotrustee's  death,  but  not  for  interest  on 
other  half  of  principal  sum;  Perry  v.  Pye,  215  Mass.  414,  102  N.  E. 
657,  right  of  person  against  whom  action  for  money  judgment  is 
brought  to  have  note  given  by  judgment  creditor  decreed  equitable 
setoff  against  judgment  is  not  defeated  by  fact  that  another  creditor 
of  judgment  creditor  has  brought  trustee  process  to  have  amount  of 
judgment  applied  to  her  daim,  where  parties  are  all  before  court; 
Jump  V.  Leon,  192  Mass.  515,  116  Am.  St  Bep.  266,  78  N.  E.  533,  in 
action  on  notes  for  benefit  of  decedent's  estate,  executrix  not  having 
chosen  to  have  estate  declared  insolvent  in  probate  court,  fact  of  actual 
insolvency  could  not  be  shown  by  defendant  for  purpose  of  sustaining 
equitable  setoff;  Smith  v.  Perry,  197  Mo.  451,  459,  95  S.  W.  340,  342, 
where  estate  of  cestui  que  trust  was  insolvent,  trustee's  estate  in  action 
for  accounting  could  set  off  individual  claims  of  trustee  against  cestui 
que  trust;  Chamley  v.  Sibley,  73  Fed.  982,  20  C.  C.  A.  157,  claim  is 
liquidated  only  when  amount  has  been  determined  or  date  settled  on 
which  it  can  be  calculated;  United  States  Trust  Co.  v.  Western  Con- 
tract Co.,  81  Fed.  468,  26  C.  C.  A.  472,  allowing  setoff  of  claims  in 
personam  against  one  in  rem;  Central  Appalachian  Co.  v.  BuchHnan, 
90  Fed.  462,  33  C.  C'  A.  598,  enforcement  of  demand  stayed  till  cross- 
demand  can  be  liquidated;  Thomas  v.  Exchange  Bank,  99  Iowa,  208, 
35  L.  R.  A.  380,  68  N.  W.  781,  bank  may  set  off  sum  owing  against  un- 
matured debt  of  insolvent  debtor;  Davis  v.  Wakelee,  156  U.  S.  686,  89 
L.  Ed.  583,  15  Sup.  Ct.  557,  arguendo. 

Distinguished  in  Frees  v.  John  Shields  Const.  Co.,  145  Fed.  1020, 
where  Federal  receiver  sued  on  claim  in  State  court.  Federal  court  will 
not  direct  him  to  suspend  such  action  to  permit  defendant  to  prosecnte 
equity  suit  therein  to  establish  right  to  setoff;  American  Steel  etc.  Co. 
v.  Chesapeake  etc.  Coal  Agency  Co.,  116  Fed.  858,  54  C.  C.  A.  207,  hold- 
ing, while  admiralty  will  not  take  jurisdiction  of  legal  setoffs,  it  pro- 
ceeds on  the  broadest  equitable  principles  as  to  matter  to  which  setoff 
relates;  In  re  Meyer,  106  Fed.  831,  den3dng  consignor's  right,  demand- 
ing return  of  consigned  goods  upon  which  factor  had  made  advances, 
to  set  off  against  advances  unmatured  notes  for  peiWnal  aeconmioda- 
tion  of  factor. 

Setoff  after  insolvency — General  principles  governing  equitable  set- 
off.   Note,  47  Am.  St.  Bep.  579,  583. 

Equity  will  relieve  against  Judgment  wblch  In  good  confeience  HioidA 
not  be  enforced. 

Approved  in  Kansas  City  v.  Union  Pac.  R.  Co.,  192  Fed.  317,  lU 
C.  C.  A.  1,  refusing  to  set  aside  default  decree  against  city  because  of 
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aecident  in  failing  to  defend,  where  city  was  not  free  from  negligence; 
Brown  v.  Pegram,  149  Fed.  520,  judgment  debtor  may  enjoin  its  collec- 
tion on  allegation  of  unliquidated  setoifs  against  beneficial  owners; 
Kirk  V.  United  States,  131  Fed.  339,  restraining  execution  on  forfeited 
bail  bond;  Kirk  v.  United  States,  124  Fed.  341,  issuing  injunction  pen- 
dente lite  restraining  marshal  from  enforcing  execution  upon  doubtful 
proceeding  for  forfeiture;  Davis  v.  Davi%  72  Fed.  84,  18  C.  C.  A.  438, 
applying  rule,  though  State  statute  allows  equitable  defenses  at  law. 

Injunction   against  judgments  in  garnishment  proceedings.    Note, 
30  L.  B.  A.  363. 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  SO  L.  B.  A.  787. 

iBMlTeiicy  or  nonresidMice  of  Fartj  agaiut  wliom  setoff  is  claimed 
warrants  equitable  interference. 

Approved  in  Williams  v.  Neely,  134  Fed.  9,  69  L.  B.  A.  232,  67 
C.  C.  A.  171,  granting  injunction  against  prosecution  of  action  on  note 
for  purchase  price  of  land  until  amount  of  reduction  for  partial  failure 
of  title  ascertained;  Porter  v.  Roseman,  165  Ind.  260,  74  N.  E.  1106, 
where  Indianan  owed  New  Yorker  and  employer  of  former  owing  latter 
embezzled  money  to  pay  latter,  fonner  could  set  off  sum  received  in 
action  by  latter;  Central  Appalachian  Co.  v.  Buchanan,  90  Fed.  460, 
461,  33  C.  C.  A.  598,  enforcement  of  demands  restrained  till  cross- 
I  demand  can  be  liquidated. 

Nonresidence  as  ground  for  equitable  setoff.    Notes,  6  Ann.  Gas. 
720;  80  L.  B.  A.  (N.  8.)  22. 

Oamisbment  only  impounds  wliat  li  legally  and  equitably  due  after 
adjixstment  of  claims. 

Approved  in  Central  Appalachian  Co.  v.  Buchanan,  90  Fed.  459,  33 
C.  C.  A.  598,  debtor  of  corporation  is  entitled  to  equitable  setoff  for 
breach  of  covenant  though  receiver  is  appointed. 

Garnishment  of  unliquidated  claims.    Note,  59  L.  B.  A.  890. 

Ctonishon  ilglits  do  not  rise  abore  tboae  of  debtor. 

Approved  in  Field  v.  Sammis,  12  N.  M.  47,  73  Pac.  620,  following 
rule;  Allfen  v.  Aetna  Life  Ins.  Co.,  146  Fed.  882,  7  L.  B.  A.  (N.  8.) 
968,  76  C.  C.  A.  265,  under  indemnity  policy  providing  that  no  action 
lies  against  insurer  except  by  assured  for  reimbursement  of  sums  paid 
to  satisfy  judgment,  it  is  not  liable  to  plaintiff  as  garnishee;  Field  v. 
Sammis,  12  N.  M.  47,  73  Pac.  620,  in  garnishment  proceeding,  measure 
of  garnishee's  liability  is  that  of  principal  debtor;  Ford  v.  Aetna  Life 
Ins.  Co.,  70  Wash.  38,  126  Pac.  72,  where  judgment  debtors  were  insol- 
vent at  time  judgment  was  entered,  subsequent  promise  by  garnishee 
^  P<^y  judgment  does  not  estop  him  from  denying  liability  in  action  by 
garnishor;  Wall  t.  Norfolk  etc.  R.  R.  Co.,  52  W.  Va.  492,  94  Am.  8t. 
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Rep.  954,  44  S.  E.  297,  holding  cars  reeeived  under  agreement  from 
railroad  outside  State  to  be  used  therein  not  subject  to  seisore  under 
attachment  as  to  affect  rights  under  agreement;  Stem,  Jr.,  &  Bros. 
Co.  V.  Wing,  136  Mich.  332,  97  N.  W.  792,  arguendo. 

Garnishee  cannot  hy  own  act  acquire  setoffs  agaiast  griacipal  debtor 
to  garnishor's  prejudice. 

Approved  in  Howe  v.  Hyer,  36  Fla.  19,  17  South.  928,  allowing  setoff 
of  garnishees. 

Right  of  garnishee  to  setoff  as  applicable  to  claims  maturing  after 
service  of  garnishment.    Note,  18  Ann.  Gas.  214,  215. 

162  V.  8.  e2S-^27,  38  L.  Ed.  574,  14  Sup.  Ot.  718,  BOQIaE  T.  MAGONE. 

"Sauce"  designates  condiment  generally  of  liquid  form,  eaten  in  addi- 
tion to  other  food  not  hj  itself. 

Approved  in  S.  S.  Pierce  Co.  v.  United  States,  176  Fed.  442,  capers 
pickled  in  vinegar  used  in  flavoring  sauces  are  dutiable  under  schedule 
in  Tariff  Act  of  1897  relating  to  ''pickles  and  sauces  of  sll  kinds." 

Article  coming  within  descriptions  of  two  or  more  clauses  is  aflslgned 
to  most  specific. 

Approved  in  Chew  Hing  Lung  v.  Wise,  176  U.  S.  161,  44  L.  Ed.  414, 
20  Sup.  Ct.  323,  holding  designation  of  article  eo  nomine  must  prevail 
over  words  of  general  description ;  Fink  v.  United  States,  170  U.  S.  587, 
42  L.  Ed.  1154,  18  Sup.  Ct.  771,  applying  rule  to  muriate  of  cocaine 
under  act  of  1890 ;  United  States  v.  Nordlinger,  121  Fed.  692,  58  C.  C.  A. 
438,  taxing  Leghorn  citron  as  fruit  preserved  in  sug^  and  not  as  dried 
fruit  not  specifically  enumerated. 

162   U.  S.   628-633,   38  L.  Ed.   576,   14  Sup.  Ot.  733,   8AI.TOKSTALL  T. 
BTJ88ELL. 

On  submission  of  agreed  case,  all  questlona  as  to  snfflciencj  of  plead- 
ing are  waiyed. 

Approved  in  In  re  Blake,  150  Fed.  282,  80  C.  C.  A.  167,  following 
rule;  In  re  Alexander,  193  Fed.  755,  where,  in  summary  proceeding  to 
set  aside  sale  of  certain  of  hankrupt's  assets  to  another,  purchaser  ap- 
peared and  tried  case  on  merits,  he  could  not  thereafter  raise  objection 
that  petition  did  not  state  cause  of  action;  Hamiska  v.  Dolph,  133 
Fed.  160,  66  C.  C.  A.  224,  validity  of  judgment  for  plaintiff  in  action 
at  law  entered  by  consent  of  defendant  in  open  court  and  on  admission 
of  fact  made  by  him  is  unaffected  by  failure  to  formally  waive  jury  or 
because  no  findings  made;  Rathbone  v.  Board  of  Commrs.  of  Kiowa 
County,  83  Fed.  132,  27  C.  C.  A.  477,  damages  being  liquidated,  appel- 
late court  directs  judgment  on  agreed  case,  on  reversal;  District  of 
Columbia  v.  Lee,  35  App.  D.  C.  343,  defect,  if  any,  in  information  under 
police  regulation  of  laundry  business  was  cured  by  statement  in  agreed 
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statement  of  faets  that  defendant  in  error  did  lannder  for  pay  on 
premises;  Brown  t.  Brown,  12  S.  D.  608,  81  N.  W.  884,  refusing  to 
distarb  judgment  where  facts  presented  to  court  by  stipulation,  and 
stipulation  with  material  part  of  pleadings  supports  judgment. 

152  XT.  S.  684-671,  38  L.  Ed.  678,  14  Sup.  Ot.  606,  WTBCK  T.  TATIiOS. 

Stipulation  that  assignment  diall  ayold  contract,  as  to  goyemment, 
implies  no  such  effect  as  between  contractor  and  assignee. 

Approved  in  Hardaway  v.  National  Surety  Co.,  150  Fed.  466,  80 
C.  C.  A.  283,  following  rule;  American  Bonding  &  Trust  Co.  v.  Balti- 
more &  0.  S.  W.  R.  R.  Co.,  124  Fed.  872,  60  C.  C.  A.  52,  holding  con- 
tract by  which  one  party  became  obligated  to  the -other  is  assignable 
unless  intended  otherwise;  Padilla  v.  Padilla,  11  N.  M.  562,  70  Pac.  566, 
where  brother  recovered  judgment  in  Court  of  Claims  in  own  name 
for  Indian  depredation  for  property  owned  jointly  by  himself  and 
sister,  and  prior  to  judgment  agreed  to  give  sister  her  share  of  re- 
covery, she  could  recover;  Dulaney  v.  Scudder,  94  Fed.  10,  36  C.  C.  A. 
52,  government  may  recognize  assignment  under  section  3737,  Rev. 
Stats.;  Sprankle  v.  Trulove,  22  Ind.  App.  692,  54  N.  E.  467,  executory 
contract  of  sale  with  warranty  is  not  assignable  by  vendor. 

Contracts  in  contraTention  of  statute  are  generally  Toid. 
Approved  in  Waskey  v.  Hammer,  223  U.  S.  94,  66  L.  Ed.  864,  32 
Sup.  Ct.  187,  acts  done  under  section  452,  Rev.  Stats.,  prohibiting  officers 
in  land  office  from  making  mining  location,  are  void;  Levinson  t.  Boas, 
150  Cal.  193,  11  Ann.  Gas.  661,  12  L.  R.  A.  (N.  8.)  676,  88  Pac.  828, 
contracts  of  pledge  made  with  pawnbroker  without  license  are  void. 

Validity  of  conlraots  in  business,    transaction  of  which  is  misde- 
meanor.   Note,  12  L.  R.  A.  (N.  8.)  688. 

Stipulation  binding  contractor  binds  all  wlio  deal  with  him. 
Approved  in  Order  of  Heptasophs  v.  Dailey,  61  N.  J.  Eq.  150,  47 
Atl.  279,  holding  life  insurance  certificate  of  beneficial    society  not 
assignable  by  beneficiary  to  creditor  of  insured,  assignment  forbidden 
by  by-law  of  order. 

Assignee  of  contractor,  stipulating  not  to  assign,  has  no  rights  against 
anrone  but  contractor. 

Approved  in  Gray  Engine  Starter  Co.  v.  Gray,  224  Fed.  724,  contract 
granting  exclusive  license  under  patent  with  warranty  of  validity  and 
covenant  to  protect  licensee  against  attack  is  not  assignable  by  licensor, 
but  assignee  may  maintain  action  to  recover  accrued  royalties  there- 
under; New  York  Bank  Note  Co.  v.  Eadder  Press  Mfg.  Co.,  192  Mass. 
405,  78  N.  E.  465,  assignment  of  corporate  property  including  choses 
in  action  by  corporation  to  its  successor,  conveyed  right  of  action  for 
breach  of  contract,  but  did  not  convey  rights  growing  out  of  fiduciary 
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relations  created  by  contract  giving  assignor  certain  rights  as  to  profits 
of  other  contracts ;  State  v.  Kent,  98  Mo.  App.  286,  71  S.  W.  1067,  sus- 
taining provision  in  contract  of  employee  with  municipality  against 
assigning  claim  for  wages;  Barringer  v.  Bes  Line  Const.  Co.,  23  Old. 
134,  21  L.  R.  A.  (N.  S.)  597,  99  Pae.  776,  assignment  of  time  certificate 
stipulating  that  it  shall  not  be  transferable  is  void  as  between  assignee 
and  maker  of  certificate;  Bonds-Foster  Lumber  Co.  v.  Northern  Pac. 

i 

Ry.  Co.,  53  Wash.  307,  101  Pac.  879,  where  contract  between  shipper 
and  carrier  stipulated  that  bill  of  lading  should  not  be  assigned,  de- 
livery of  bill  of  lading  without  indorsement,  together  with  invoice  prop- 
•erly  assigned,  passed  no  right  or  title  to  goods;  Behrens  v.  Cloudy,  50 
Wash.  401,  97  Pac.  451,  covenant  in  lease  for  five  years,  with  option 
to  purchase,  binding  lessee  not  to  sublet  or  assign  includes  option,  and 
assignment  of  option  without  consent  of  lessor  confers  no  right  on  as- 
signee;  Zetterlund  v.  Texas  Land  etc.  Co.,  55  Neb.  359,  75  N.  W.  862, 
disallowing  suit  by  assignee  for  services;  Omaha  v.  Standard  Oil  Co., 
55  Neb.  340,  75  N.  W.  860,  disallowing  suit  for  money  due  on  contract 
by  assignee. 

Distinguished  in  Fortunate  v.  Patten,  147  N.  Y.  282,  41  N.  E.  673, 
junior  assignee  has  no  rights  against  senior  where  city  pays  money 
into  court  and  no  claim  is  filed  against  it. 

Priority  rights  of    different    assignees  of  fund  in  third  person's 
hands.    Note,  66  L.  R.  A.  770. 

Contract  for  service  in  constmctiiig  building  is  not  assignable  without 
consent. 

Approved  in  Welles  v.  Portuguese-American  Bank,  211  Fed.  565,  128 
C.  C.  A.  161,  where  contract  for  construction  of  sewer  for  municipal 
corporation  provided  that  contract<r  should  not  assign  money  payable 
under  contract  or  claim  thereto  without  consent  of  board  of  public 
works,  progress  payment  under  contract  was  not  assignable  without 
such  consent;  Berry  v.  Chase,  179  Fed.  430,  102  C.  C.  A.  572,  owner  of 
debt  having  right  to  sue  undisclosed  principal  or  agent  through  whom 
debt  was  contracted,  in  assigning  debt  may  transfer  to  assignee  such 
right  of  election;  Leader  Co.  v.  Little  Rock  Ry.  etc.  Co.,  120  Ark.  225, 
179  S.  W.  359,  contract  to  furnish  electricity  to  consumer  did  not 
require  personal  service  and  was  assignable;  Tifton  etc.  Ry.  Co.  v. 
Bedgood  Co.,  116  Ga.  951,  43  S.  E.  254,  holding  contract  to  construct 
side-track  to  lumber-mill  and  transport  lumber  over  line  not  assignable; 
Mueller  v.  Northwestern  University,  195  HI.  250,  88  Am.  St.  Rep.  195, 
63  N.  E.  115,  sustaining  payments  made  to  assignor  to  furnish  building 
material  where  contract  provided  against  assignment;  Tarr  v.  Veasey, 
125  Md.  207,  93  Atl.  431,  assignee  could  not  accept  benefits  of  contract 
and  avoid  liabilities,  and  had  no  right  to  compel  defendant  to  refrain 
from  cutting  timber  and  to  sell  land;  Menger  v.  Ward,  87  Tex.  627, 
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30  S.  W.  855,  lessee,  with  jriglit  to  sublet,  may  not  assign  privilege  of 
baying. 

Assignability  of  ezeentory  contracts  as  affected  by  the  element  of 
personal  trust  and  confidence.    Note,  1  Ann.  Gas.  854. 

Filing  iBStnmMBl  for  reeord  j^t«s  no  notioe  wbere  ntk  record  not 
required. 

Approved  in  Eastern  Dynamite  Co.  v.  Keystone  Powder  Mfg  Co., 
164  Fed.  50,  record  in  patent  office  of  assignment  of  future  inventions 
is  Bot  notice  to  subsequent  assignee  of  patent  obtained  by  such  inventor 
which  will  invalidate  title;  Lioeser  v.  Savings  Deposit  Bank  &  Trust 
Co.,  148  Fed.  979,  18  L.  R.  A.  (N.  8.)  1233,  78  C.  C.  A.  597,  SUte  stat- 
ute requiring  conveyance  to  be  recorded  to  be  effectual  against  any 
class  is  law  by  which  recording  is  ^'required''  within  Bankruptcy  Act, 
S  60a,  relating  to  preferences ;  Lambert  v.  Morgan,  110  Md.  27,  182 
Am.  St.  Rep.  407,  17  Ann.  Gas.  439,  72  Atl.  409,  recordation  of  instru- 
ment as  mortgage  on  real  estate  while  instrument  is  mere  assignment 
of  fund  in  hands  of  trustee  does  not  operate  as  constructive  notice  of 
assignment;  Wren  v.  Rowland,  33  Tex.  Civ.  97,  75  S.  W.  900,  where 
power  of  attorney  with  reference  to  sale  of  lands  recorded  in  county 
ia  which  none  of  land  is  situated,  copy  of  record  filed  in  land  office 
did  not  become  archive  of  that  office. 

Can  subsequent  assignees  of  accounts  and  claims  in  actions  obtain 
precedence  by  fiist  giving  notice.    Note,  71  Am.  St.  Rep.  86. 

Effectiveness  as  notice  of  recorded  instroment  not  entitled  to  rec- 
ord.   Note,  Ann.  Oat.  1913B,  1072. 

Proceeds  of  consummated  illegal  transaction  may  be  zecorered  by 
party. 

Distinguished  in  Hyer  v.  Richmond  Traction  Co.,  80  Fed.  844,  26 
C.  C.  A.  175,  disallowing  recovery  of  share  of  profits  of  illegal  com- 
bination between  applicants  for  franchise. 

Limitation  of  carrier's  liability  in  bills  of  lading.  Note,  88  Am. 
St  Rep.  808,  204,  205. 

Right  in  case  of  diverse  citizenship  to  remove  action  brought  in 
State  court  outside  territorial  jurisdiction  of  either  plaintiff's 
or  defendant's  residence.    Note,  50  L.  R.  A.  (N.  8.)  829. 

Miscellaneous.  Cited  in  Eddy  v.  Chicago  etc.  Ry.  Co.,  226  Fed.  126, 
action  by  citizen  of  Montana  against  citizens  of,  and  corporations 
organized  in  Wisconsin,  brought  in  Minnesota,  is  not  removable  on 
motion  of  corporation  to  Federal  District  Court  in  Wisconsin,  where 
jurisdiction  depends  on  diversity  of  citizenship. 
XVI— 62 
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162  n.  8.  e71-e72,  SS  L.  Sd.  691»  U  Sup.  Ot  9B8,  ITOETHBlir  PAO.  B.  B. 
00.  T.  BOOTH. 

Defendant  cannot  baTe  rerdiet  acainst  1dm  inciMUMd  beyond  amount 
demanded  to  glTo  Jnrifldlction. 

Approved  in  Decker  y.  Williama,  73  Fed.  311,  amonnt  inyolved  is 
rlctermined  by  case  as  it  appears  in  appellate  conrt;  Moise  ▼.  Powell. 
40  Neb.  674,  69  N.  W.  80,  defendant  cannot  insist  npon  allowance  of 
interest  to  give  right  of  appeal. 

162  XT.  8.  e7S-e84,  88  L.  Ed.  592,  14  Say.  Ot.  741,  B0BEBT80N  T.  ORAP- 
KAH. 

Agent  cannot  take  advantage  of  principal  or  deal  with  property  other- 
wise than'  as  agent. 

Approved  in  Mastin  v.  Noble,  157  Fed.  509,  85  C.  C,  A.  98,  evidence 
was  insufficient  to  show  agent  through  whom  lease  and  sale  of  mining 
property  were  made  by  owner  had  secret  interest  in  purchase;  Godfrey 
V.  Dntton,  16  App.  D.  C.  131,  vacating  deeds  to  land  for  frand  where 
land  had  been  resold  to  agents  of  purchasers. 

Agent  selUng  to  himself  through  another  becomei  tnurtee  for  ptln- 
clpaL 

Approved  in  United  States  v.  Carter,  217  U.  S.  309,  19  Ann.  Oas. 
594,  54  L.  Ed.  777,  30  Sup.  Ct.  515,  government  is  entitled  to  decree 
for:  amount  of  profits  received  by  officer  as  secret  share  in  profits 
£rained  by  others  in  execution  of  contracts  with  ^vemment  over  which 
he  has  control;  Sunny  Brook  Zink  etc.  Co.  v.  Metzler,  231  Fed.  311, 
manager  df  mining  company  acquiring  its  property  from  mortgagee, 
who  bought  it  in,  after  company  ceased  to  make  efforts  to  redeem,  does 
not  hold  property  subject  to  constructive  trust;  Hermann  v.  Hall,  217 
•Fed.  951,  133  C.  C.  A.  619,  refusing  to  set  aside  purchase  of  land  made 
by  agent,  after  his  agency  ceased,  from  original  purchasers;  Dahlgren 
V.  Story,  39  App.  D.  C.  35,  real  estate  brokers,  acting  for  vendor  in  sale 
of  property,  and  entering  into  contract  to  acquire  property  jointly  with 
purchaser,  are  liable  for  profits  arising  from  resale  of  property. 

Distinguished  in  Baker  v.  Schofield,  221  Fed.  333,  334,  136  C.  C.  A. 
320,  receiver  of  national  bank  is  entitled  to  recover  tide-lands,  contract 
of  purchase  of  which  was  sold  by  former  receiver,  on  ground  that 
sale  was  fraudulent  as  being  subject  to  secret  trust  in  favor  of  re- 
ceiver; Schofield  V.  Baker,  212  Ted.  511,  property  sold  by  receiver  of 
national  bank  to  third  person  and  subsequently  conveyed  to  receiver's 
attorney  is  chargeable  with  trust  in  favor  of  bank. 

Principal  need  not  prove  Injury  to  recover  property  told  by  agent  to 
himself. 

Approved  in  Jones  v.  Byrne,  149  Fed.  466,  where  complainant  owned 
vendor's  lien  notes  and  defendant  owned  legal  title  and  they  i^reed 
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to  sell  landSy  Bppfy  proceeds  to  liens  and  divide  remainder,  and  de- 
fendant made  agreement  with  codefendants  to  sell  land  and  then  ac- 
cepted offer  to  boy  complainant  ont,  without  informing  him  of  contract^ 
sale  not  specifically  enforced. 

Agent  selUag  property  in  good  faith  may  purchase  it  after  agency 
hMM  termlBated. 

Approved  in  Marquam  v.  Ross,  47  Or.  414,  83  Pac.  862,  trust  com- 
pany advancinfi^  moneys  under  contract  to  manage  property  may  pur- 
chase on  foreclosure  of  first  mortgage;  Board  of  Trustees  of  Oberlin 
College  V.  Blair,  45  W.  Va.  819,  32  S.  E.  206,  allowing  purchase  from 
vendee  by  agent;  dissenting  opinion  in  Snow  v.  Hazlewood,  157  Fed. 
908,  86  C.  C.  A.  226,  majority  holding  in  suit  for  cancellation  of  deed 
and  accounting,  burden  of  proving  good  faith  of  transaction  and  that 
there  was  no  secret  agreement  that  attorney  should  have  interest  in 
purchase  was  not  sustained  by  defendant. 

Distinguished  in  Moore  v.  Petty,  135  Fed.  676,  68  C.  C.  A.  306,  where 
plaintiff's  asrent  for  sale  of  land  secured  purchaser,  but  before  sale 
consummated  agent  bought  out  purchaser  and  resold  land  for  increase* 
without  notifying  plaintiff,  latter  entitled  to  profits. 

Purchase  by  agent  of  property  of  principal.    Note,  80  Am.  St.  Rep. 
557,  558,  565,  566. 

Validity  of  sale  or  transfer  by  agent  to  himself.    Note,  Ami.  Gas. 
1912A,  1172,  1174,  1175,  1176. 

Right  of  broker  to  purchase  realty  listed  with  him.    Note,  20  L.  R. 
A.  (N.  8.)  1162. 

152  XT.  8.  684-091,  S8  L.  Sd.  687,  14  Sop.  Ot.  766,  UNION  PAO.  BT.  00. 
T.  DANIELS. 

Defendant  waives  exception  to  denial  of  his  motion  to  dismiss  by 
putting  in  his  evidence. 

Approved  in  Sigafus  v.  Porter,  179  U.  S.  121,  45  L.  Ed.  116,  21  Sup. 
Ct.  36,  and  Northwestern  Steamship  Co.  v.  Griggs,  146  Fed.  474,  77 
C.  C.  A.  28,  both  following  rule;  Perovich  v.  United  States,  205  U.  S. 
91,  51  L.  Ed.  723,  27  Sup.  Ct.  456,  introduction  of  testimony  by  defend- 
ant after  overruling  of  motion  to  instruct  jury  to  bring  in  verdict  of 
not  guilty  for  reason  that  corpus  delicti  had  not  been  proved,  waived 
exception  to  action  of  court;  Atlantic  Coast  Line  R.  Co.  v.  Connor, 
194  Fed.  410,  114  C.  C.  A.  371,  in  action  for  personal  injuries,  exception 
to  denial  of  motion  for  nonsuit  was  waived  by  defendant 's  introduction 
of  evidence;  Leonard  Martin  Const.  Co.  v.  Highbai^er,  175  Fed.  342, 
99  C.  C.  A.  128,  in  action  by  employee  against  foreign  corporation  to 
"  recover  for  personal  injury,  defendant  waived  exception  to  overruling 
of  motion  for  directed  verdict  by  introduction  of  evidence;  Tamblyn  v. 
Johnston,  126  Fed.  271,  62  C.  C.  A.  601,  waiving  benefit  of  demurrer, 
defendant  proceeding  with  evidence;  Walton  v.  Wild  Goose  Mining 
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etc.  Co.,  123  Fed.  214,  00  C.  C.  A.  156,  and  Fvlkerson  v.  Chisna  Min. 
etc.  Imp.  Co.,  122  Fed.  784,  68  C.  C.  A.  582,  both  holding  exception 
waived,  defendant  introducing  evidence;  McCrea  ▼.  Parsons,  112  Fed. 
918,  50  C.  C.  A.  612,  exceptions  waived,  defendant  introducing  evi- 
dence and  not  renewing  motion;  Grooms  v.  N^  Harness  Co.,  79  Ark. 
407,  96  S.  W.  137,  defendant,  by  introducing  evidence,  waives  error 
in  refusing  peremptory  instruction;  Lohman  v.  Re3rmond,  18  N.  M.  237, 
137  Pac.  378,  by  going  to  trial  on  merits,  defenrihant  in  suit  to  compel 
accounting  waived  rights  he  may  have  had  as  result  of  cross-complain- 
ant's  failure  to  reply  to  defendant's  answer;  B«Qp  v.  New  York  etc. 
Transp.  Co.,  177  N.  Y.  36,  69  N.  E.  123,  where,  after  motion  made  by 
one  defendant  denied,  defendant  puts  in  evidence  and  cross-examines 
codefendant's  witnesses;  Southern  Loan  ft  Trust  Co.  v.  Benbow,  135 
N.  C.  305,  47  S.  E.  436,  plaintiff  introducing  entire  record  in  supple- 
mentary proceedings  waived  exception  to  prior  exclusion  of  parts ;  Cin- 
cinnati Traction  Co.  v.  Durack,  78  Ohio  St.  255,  14  Ann.  Gas.  218,  85 
N.  E.  41,  exception  to  overruling  of  motion  for  directed  verdict  in  action 
for  wrongful  death  is  waived  by  defendant's  introduction  of  evidence; 
Runkle  v.  Bumham,  153  U.  S.  222,  38  L.  Ed.  696,  14  Sup.  Ct.  840, 
Western  Union  Tel.  Co.  v.  Thorn,  64  Fed.  291, 12  C.  C.  A.  104,  Chicago 
etc.  Ry.  Co.  v.  Healy,  86  Fed.  248,  30  C.  C.  A.  11,  Detroit  Crude  Oil  Co. 
V.  Grable,  94  Fed.  76,  36  C.  C.  A.  94,  Denver  etc.  R.  R.  Co.  v.  Smock, 
23  Colo.  461,  48  Pac.  683,  and  Hopkins  v.  Clark,  158  N.  Y.  304,  53. 
N.  E.  28,  all  appl3dng  rule. 

Waiver  of  exception  to  denial  of  application  to  take  case  from 
jury  by  subsequent  introduction  of  evidence.  Note,  14  Ann. 
Gaa.  124. 

Master  must  use  reasonable  care  in  selecting  maddnery  and  appliance. 
Approved  in  El  Paso  etc.  R.  R.  Co.  v.  Vizard,  211  U.  S.  611,  63  L.  Ed. 
361,  29  Sup.  Ct.  210,  holding  court  correctly  charged  jury  as  to  law 
governing  duty  of  master  to  furnish  safe  place,  machinery  and  tools, 
and  duty  of  employee  to  take  reasonable  care  of  himself,  and  affirming 
judgment  for  employee;  Woodruff  v.  Yazoo  etc.  R.  Co.,  222  Fed.  32, 
137  C.  C.  A.  567,  ruling  on  appeal  in  action  for  injuries  to  employee 
that  evidence  made  questions  for  jury  as  to  defendant's  negligence 
and  employee's  assumption  of  risk,  was  law  of  case  on  subsequent 
appeal ;  New  York  etc.  R.  Co,  v.  Vizvari,  210  Fed.  121,  L.  E.  A,  19160, 
9,  126  C.  C.  A.  632,  allowing  recovery  in  action  for  injuries  to  em- 
ployee resulting  from  use  of  defective  steel  chisel  for  cutting  railroad 
rails;  American  Locomotive  Co.  v.  White,  205  Fed.  264,  123  C.  C.  A. 
464,  in  action  for  injuries  to  servant  assisting  in  raising  running-board 
to  side  of  locomotive  boiler,  evidence  that  method  used  was  not  cus- 
tomary is  admissible  on  issue  of  negligence;  Chicago  etc.  Ry.  Co.  v. 
Minneapolis  etc.  Ry.  Co.,  176  Fed.  242,  20  Ann.  Oas.  1200,  100  C.  C.  A. 
41,  statute  requiring  trains  to  stop  at  junctions  or  crossings  of  other 
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Tmilroads  imposes  no  duty  in  action  for  injniy  received  in  head-on  col- 
lision between  trains  of  same  railroad;  Miller  ▼.  Missouri  etc.  Ry. 
Co.,  169  Fed.  671,  95  C.  C.  A.  66,  holding  question  whether  defective 
handhold   could   have  been  discovered  by  proper  inspection  was  for* 
jury ;  Dailey  v.  New  York  etc.  R.  R.  Co.,  167  Fed.  601,  holding  question 
whether  railroad  was  negligent  in  making  door  of  roundhouse  too  nar- 
row was  for  jury;  Lake  v.  Shenango  Furnace  Co.,  160  Fed.  895,  88 
C.  C.  A.  69,  in  action  for  wrongful  death  ailing  n^ligence  of  de- 
fendant in  employing  two  operators,  instead  of  three,  of  drum  used  to 
lower  timber  into  mine,  evidence  of  ordinary  practice  and  usual  custom 
was  admissible,  on  issoa  of  negligence ;  Chicago  Great  Western  Ry.  Co. 
v.  Egan,  159  Fed.  45,  86  C.  C.  A.  230,  holding,  in  action  for  wrongful 
death,  motion  to  strike  out  evidence  of  ordinary  practice  and  custom 
upon  railroad  was  properly  denied ;  Katahdin  Pulp  etc.  Co.  v.  Peltomaa, 
156  Fed.  346,  84  C.  C.  A.  238,  in  action  to  recover  for  personal  injury 
alleged  to  have  been  caused  by  defective  appliance,  expressions  of  court 
that  it  was  defendant's  duty  to  furnish  safe  appliances  are  not  ground 
for  reversal,  where  it  was  elsewhere  explained  duty  of  defendant  was 
not  absolute;  Southern  Pac.  Co.  v.  Hetzer,  135  Fed.  281,  283,  284,  1 
L.  B.  A.  (N.  8.)  288,  68  C.  C.  A.  26,  holding  erroneous  instruction  that 
after  defendant  used  due  care  to  select  engineer  it  was  duty  to  exercise 
that  care  to  supervise  subsequent  conduct  that  ordinarily  prudent  man 
uses  under  similar  circumstances  if  danger  was  own  personal  danger; 
Westinghouse  etc.  Mfg.  Co.  v.  Heimlich,  127  Fed.  93,  94,  62  C.  C.  A. 
^^t  holding  defendant  not  liable  for  injuries  caused  by  breaking  of 
'^ew  derrick  chain;  In  re  California  Nav.  ft  Imp.  Co.,  110  Fed.  673, 
holding  company  liable  for  death  of  fireman  where  proper  inspection 
^^t  made  to  make  drum  safe;  New  Orleans  etc.  R.  R.  Co.  v.  Clements, 
^  Fed.  422,  40  C.  C.  A.  465,  holding  company  liable  for  injuries  to 
Employee  received  from  defective  car,  inspectors  neglecting  to  make 
proper  inspection;  Southern  Pac,  Co.  v.  Godfrey,  48  Tex.  Civ.  624,  107 
G).  W.  1138,  allowing  recovery  in  action  for  injuries  to  brakeman  re- 
9.Ti\ting  from  sliding  lumber  due  to  negligence  in  loading;  Faulkner  v. 
Mammoth  Min.  ete.  Co.,  23  Utah,  442,  66  Pac.  801,  holding  company 
liable  for  injuries  to  miner  received  while  excavating  under  overhang-' 
ing  bank  after  informed  by  foreman  place  was  safe;  Norfolk  etc.  Ry. 
Co,  v.  Wade,  102  Va.  143,  45  S.  E.  916,  holding  railroad  liable  for 
injuries  to  servant  resulting  from  hidden  defect  in  handcar  handle; 
Northern  Pac.  R.  R.  Co.  v.  Babeock,  154  U.  S.  200,  38  L.  Ed.  961,  14 
Sup.  Ct.  982,  recovery  for  defective  machinery  not  barred  by  notice, 
where  there  is  promise  to  repair;  Union  Pac.  Ry.  Co.  v.  O'Brien,  161 
U.  S.  458,  40  L.  Ed.  771,  16  Sup.  Ct.  620,  applied  to  roadbed  and  struc- 
tures of  railroad ;  Texas  etc.  Ry.  Co.  v.  Barrett,  166  U.  S.  620,  41  L.  Ed. 
1139,  17  Sup.  Ct.  709,  burden  is  on  injured  party  to  show  injury  arose 
from  particular  defects  claimed;  Denver  etc.  R.  R.  Co.  v.*  Smock,  23 
Colo.  464,  48  Pac.  684,  railroad  is  liable  to  brakeman  for  defective 
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foreign  ear;  Nord  Dentscher  etc.  S.  S.  Co.  v.  Ingebregsten,  57  N.  J.  L 
402,  51  Am.  St  Bep.  606,  31  AtL  620,  discussing  when  master  is  liable 
for  delegating  this  duty;  McDonald  v.  Norfolk  etc.  R.  R.  Co.,  95  Va. 
105,  27  S.  E.  821,  disallowing  recovery  to  servant  with  notice  of  danger; 
Cadden  v.  American  Steel  Barge  Co.,  88  Wis.  420,  60  N.  W.  803,  riveter 
on  vessel  may  recover  for  defective  scaffolding;  dissenting  opinion  in 
Northern  Pac.  Ry.  Co.  v.  Dixon,  194  U.  S.  351,  48  L.  Ed.  1012,  24 
Sup.  Ct.  683,  majority 'holding  negligence  of  railway  telegrapher  and 
station  agent  in  reporting  movement  of  trains  past  station  to  dis- 
patcher, causing  fireman's  death,  is  act  of  fellow-servant;  dissenting: 
opinion  in  Chicago  etc.  Ry.  Co.  v.  Moore,  166  Fed.  669,  670,  23  L.  B.  A 
(N.  S.)  962,  92  C.  C.  A.  357,  majority  affirming  judgment  for  plaintif 
in  action  for  personal  injuries  resulting  from  falling  of  boom  caused 
by  breaking  of  key  of  insufficient  strength  in  derrick. 

Master  must  Inspect  for  defective  car-wheels,  and  is  not  excnsed  ytf 
delegating  to  servant. 

Approved  in  The  Portland,  213  Fed.  700,  holding  steamship  liable  for 
injury  to  stevedore  by  breaking  of  rope  used  to  hoist  wheat  on  boards 
where  second  mate  was  negligent  in  inspecting  ropes;  Canadian  North- 
em  Ry.  Co.  V.  Senske,  201  Fed.  642,  644,  645,  120  C.  C.  A.  65,  holding, 
in  action  for  injuries  to  brakeman  resulting  from  defective  handhold, 
inspection  was  sufficient ;  Baltimore  &  0.  R.  Co.  v."  Root,  177  Fed.  202. 
101  C.  C.  A.  370,  holding,  in  action  by  employee  for  personal  injuries 
caused  by  blowing  out  of  washout  plug  in  locomotive  boiler,  it  was 
duty  of  foreman  to  inspect,  and  his  negligence  was  that  of  defendant; 
Salmons  v.  Norfolk  etc.  Ry.  Co.,  162  Fed.  729,  where'  rules  of  raihroad 
made  telegraph  operator  in  charge  of  signal  responsible  for  operation 
of  trains  in  his  block,  operator  was  vice-principal,  and  not  fellow- 
servant  of  trainman  killed  in  collision  by  operator's  negligence  in  open- 
ing block ;  Shandrew  v.  Chicago  etc.  Ry.  Co.,  142  Fed.  323,  73  C.  C.  A. 
430,  in  action  for  injuries  to  brakeman  by  bursting  of  defective  air- 
brake hose,  instructions  as  to  defendant's  duty  to  provide  proper  hose 
and  as  to  duty  to  inspect  and  test  upheld;  Chambers  v.  American  Tin 
Plate  Co.,  129  Fed.  564,  64  C.  C.  A.  129,  where  contractor  erected 
scaffolding  for  bricklayers  and  employed  boss  carpenter,  he  is  liable 
for  injuries  to  bricklayer  caused  by  negligent  construction;  The  Troy, 
121  Fed.  904,  denying  -recovery  for  injuries  to  deck-hand,  evidence  fail- 
ing to  show  vessel  insufficiently  equipped,  or  unsuitableness  of  place  to 
work ;  In  re  California  Nav.  &  Imp.  Co.,  110  Fed.  674,  holding  company 
not  relieved  for  injuries  received  from  explosion  of  drum  by  delegating 
duty  of  inspection ;  Port  Blakely  Mill  Co.  v.  Garrett,  97  Fed.  639,  38 
C.  C.  A.  342,  holding  company  not  relieved  from  liability  for  injuries 
received  by  breaking  of  stakes  on  ground,  stakes  furnished  by  eoem- 
ployee;  St.  Louis  etc.  Ry.  Co.  v.  Reed,  92  Ark.  356,  358,  122  S.  W. 
647,  648,  allowing  recovery  in  action  for  injuries  to  servant  by  break- 
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ing  of  erank  levers  of  railroad  handcar,  where  defect  could  have  been 
discovered  by  inspection;  Rio  Grande  Southern  R.  Co.  v.  Nichols,  52 
Colo.  306,  123  Pac.  320,  railroad  is  liable  for  injuries  to  brakeman 
resulting  from  negligence  of  bridge  foreman;  Denver  etc.  R.  Co.  v. 
Reiter,  47  Colo.  425,  107  Pac.  1104,  allowing  recovery  in  action  for 
injuries  to  brakeman  resulting  from  derailment  of  car  where  proper 
inspection  would  have  revealed  defects;  Rinciotti  v.  O'Brien  Contract- 
ing  Co.,  77  Conn.  620,  69  L.  R.  A.  936,  60  Atl.  116,  where  master  fur- 
nished derrick  to  facilitate  work,  he  was  bound  to  make  reasonable 
inspection  and  repair;  Missouri  etc.  Ry.  Co.  v.  Wilhoit,  6  Ind.  Ter. 
546,  98  S.  W.  345,  railroad  is  liable  for  injuries  to  servant  resulting 
from  failure  of  foreman  to  inspect  handcar;  Morton  v.  William  Barr 
Dry  Goods  Co.,  126  Mo.  App.  390,  103  S.  W.  592,  employer  i»  liable 
to  employees  for  negligence  of  engineers  in  installing  machinery;  Car- 
roll V.  Tidewater  Oil  Co.,  67  N.  J.  L.  684,  52  Atl.  277,  holding  company 
liable  for  injury  to  laborer  received  while  moving  punching  machine, 
flywheel  dropping  off;  Steele  v.  Grant,  166  N.  C.  645,  82  S.  E.  1042, 
holding  master  liable  for  injuries  to  servant  resulting  from  defective 
condition  of  elevator  where  defect  was  called  to  attention  of  foreman 
and  he  failed  to  correct  it;  McCabe  &  Steen  Const.  Co.  v.  Wilson, 
17  Okl.  367,  87  Pac.  324,  railroad  is  liable  for  injury  to  employee  re- 
sulting from  defective  construction  of  road;  Neeley  v.  Southwestern 
etc.  Oil  Co.,  13  Okl.  373,  64  L.  R.  A.  145,  75  Pac.  543,  applying  prin- 
ciple where  factory  employee  injured  while  using  defective  ladder; 
Missouri  etc.  Ry.  Co.  v.  Wise,  101  Tex.  465,  109  S.  W.  114,  allowing 
recovery  in  action  for  injuries  to  brakeman  resulting  from  negligence 
of  section  foreman  charged  with  duty  of  keeping  tracks  in  repair; 
El  Paso  etc.  Ry.  Co.  v.  Smith,  50  Tex.  Civ.  20,  108  S.  W.  995,  allowinqr 
recovery  in  action  by  car  repairer  resulting  from  negligence  of  fore- 
man, who  was  habitual  drunkard,  and  defendants  knew  of  drunkenness 
and  incapacity;  Wood  v.  Rio  Grande  etc.  Ry.  Co.,  28  Utah,  367,  79 
Pac.  183,  applying  rule  to  brakes;  Griffin  v.  Boston  etc.  R.  R.,  87  Vt. 
287,  89  Atl.  224,  allowing  recovery  in  action  for  injuries  to  employee 
engaged  in  railroad  bridge,  where  superintendent  in  charge  of  work 
failed  to  see  that  rule  as  to  speed  of  trains  was  observed;  Lincoln  v. 
Central  Vermont  Ry.  Co.,  82  Vt.  193,  137  Am.  St.  Rep.  998,  72  Atl. 
824,  allowing  recovery  in  action  for  injuries  to  brakeman  resultin*^ 
from  negligent  construction  and  inspection  of  track  on  curve;  Kiley  v. 
Rutland  R.  Co.,  80  Vt.  546,  IS  Ann.  Oas.  269,  68  Atl.  717,  railroad  is 
liable  for  inspector's  negligent  inspection  of  ladders  resulting  in  injury 
to  conductor;  Virginia  etc.  Wheel  Co.  v.  Harris,  103  Va.  718,  49  S.  E. 
995,  upholding  refusal  of  instruction  that  if  plaintiff  knew  machinery 
out  of  order  and  reported  it,  and  it  was  repaired  in  his  presence  and 
he  made  no  further  complaint,  he  cannot  recover ;  dissenting  opinion  in 
Northern  Pac.  Ry.  Co.  v.  Dixon,  194  U.  S.  353,  48  L.  Ed.  1018,  24  Sup. 
Ct.  683,  majority  holding  negligence  of  railway  telegrapher  and  station 
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a^nt  in  repoiiiiig  movement  of  trains  past  station  to  dispatcher,  eans- 
ing  fireman's  death,  is  act  of  fellow-servant;  Alaska  Treadwell  etc. 
Min.  Co.  V.  Whelan,  64  Fed.  465,  12  C.  C.  A.  225,  Northern  Pac.  R.  R. 
Co.  V.  Poirier,  67  Fed.  884,  15  C.  C.  A.  52,  and  Great  Northern  Rj.  Co. 
V.  McLaughlin,  70  Fed.  675,  17  C.  C.  A.  330,  all  leaving  question 
whether  duty  was  owed  by  master  to  jury;  Texas  etc.  Ry.  Co.  v.  Bar- 
rett, 67  Fed.  218,  14  C.  C.  A.  373,  master  liable  for  failure  of  servant 
to  inspect  engine  properly;  Oregon  etc.  Ry.  Co.  v.  Frost,  74  Fed.  972, 
973,  21  C.  C.  A.  186  (reversing  69  Fed.  941),  company  not  liable  to 
servant  for  negligence  of  train-dispatcher  in  regard  to  notice  of  chan- 
ging time;  Baltimore  etc.  R.  R.  Co.  v.  Henthome,  73  Fed.  638,  640, 
19  C.  C.  A.  623,  applying  this  rule  to  selection  of  competent  servants; 
Alabama  etc.  R.  R.  v.  Carroll,  84  Fed.  788,  28  C.  C.  A.  207,  disallow- 
ing recovery  for  defective  drawbead,  where  it  is  brakeman's  dnty  to 
inspect  it;  Wright  v.  Southern  Ry.  Co.,  123  N.  C.  282,  31  S.  E.  652, 
applied  to  roadbed;  Pool  v.  Southern  Pac.  Co.,  20  Utah,  216,  58  Pae. 
328,  allowing  recovery  where  car  repairer  was  injured  by  another 
train  backing  into  car  he  was  working  on;  Morbach  v.  Home  Min.  Co., 
53  Kan.  739,  37  Pac.  124,  ai^guendo. 

Distinguished  in  Hodges  v.  Kimball,  104  Fed.  752,  44  C.  C.  A.  193, 
holding  company  providing  for  inspection  of  cars  at  divisional  points 
not  liable  for  injuries  to  employees  unless  shown  duty  of  inspection 
carelessly  complied  with;  Rose  v.  Minneapolis  etc.  Ry.  Co.,  121  Minn. 
366,  Ann.  Gas.  1914D,  92,  141  N.  W.  488,  allowing  recovery  in  action  by 
employee  for  personal  injuries  resulting  from  defective  appliance, 
where  defect  might  have  been  discovered  by  reasonable  inspection; 
Northern  Pac.  R.  R.  Co.  v.  Hambly,  154  U.  S.  357,  88  L.  Ed.  1018,  14 
Sup.  Ct.  985,  day  laborer  on  track  is  fellow-servant  with  conductor  of 
passenger  train;  Rex  v.  Pullman's  Palace  Car  Co.,  2  Marv.  (Del.)  349, 
43  Atl.  249,  duty  of  giving  notice  of  approach  of  danger  may  be  dele- 
gated. 

Car-track  inspector  as  fellow-servant  of  other  railroad  employees. 
Note,  13  Ann.  Gas.  274. 

Servants  in  common  employment,  apart  from  statutes,  in  absence 
of  vice-principalship.    Note,  50  L.  R.  A.  457. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  87,  44,  103,  104. 

Knowledge  as  element  of  employer's  liability.    Note,  41  L.  B.  A. 
46,  116. 

Servant's  negligence  in  sending  out  unsafe  street-cars  causing  in- 
jury to  other  servants.    Note,  1  L.  R.  A.  (N.  8.)  671. 

Applicability  of  fellow-servant  rule  as  between  trainmen  and  other 
railway  employees.    Note,  52  L.  B.  A.  (N.  8.)  1095,  1096,  1097. 

Exccssiveness  of  verdicts  for  personal  injuries.    Note,  L.  R.  A. 
1915F,  162,  355,  438. 
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Salts  can  b«  brougbt  acainst  collector  only  m  prescribed  by  statute. 

Approved  in  Barney  v.  Rickard,  157  U.  S.  366,  39  L.  Ed.  785,  15  Sup, 
Ct.  648,  disallowing  recovery,  money  not  paid  to  get  4>oB8ession  of 
goods;  United  States  v.  Passavant,  169  U.  S.  21,  42  L.  Ed.  646,  18  Sup. 
Ct.  221,  question  as  to  additional  item  in  market  value  is  properly  car- 
ried to  board  of  general  appraisers  by  protest  and  appeal;  United 
States  V.  Ranlett,  172  U.  S.  146,  43  L.  Ed.  398,  10  Sup.  Ct.  118,  remedies 
of  act  of  1890  famish  equivalent  for  action  against  collector;  De  Bary 
V.  Dunne,  162  Fed.  962,  under  statute  requiring  appeal  to  commission 
as  condition  precedent  to  action  to  recover  iniemal  -vev^me  t$ix, 
presenting  of  claim  to  commissioner  and  its  rejection  was  equivalent 
to  appeal. 

Distinguished  in  De  Lima  v.  Bidw«ll,  182  U.  S.  178,  45  L.  Ed.  1049, 
21  Sup.  Ct.  746,  allowing  suit  against  collector  to  recover  duties  paid 
under  protest  upon  goods  alleged  to  have  been  brought  from  one 
domestic  port  to  another. 

152  V.  8.  605-707,  88  If.  Ed.  603,  14  Sup.  Ot.  787,  WOBTHINOTOK  ▼. 
B08T0K. 

Miscellaneous.  Cited  in  Marshall  ft  Bruce  Co.  v.  City  of  Nashville, 
109  Tenn.  512,  71  S.  W.  819^  holding  ordinance  requiring  union  label 
upon  printing  violation  of  charter  provision  requiring  printing  to  be  let 
to  lowest  bidder. 
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163  V.  8.  1.^  38  Ii.  Sd.  616,  U  8np.  Ct  768,  LOWNBBB  ▼.  HUMnNGTON. 

Settled  rnles  of  dedslon  in  State  couxte  en  local  questionB  Und  Federal 
eoorte* 

Approved  in  Whitaker  v.  MoBride,  197  U.  8.  512,  49  L.  Ed.  860,  25' 
Sup.  Ct.  530,  following  State  law  in  holding  patentee  of  land  on  river 
owned  island  on  his  side  of  center  of  channel;  Southern  Pac.  Co.  v. 
Western  Pac.  Ry.  Co.,  144  Fed.  193,  holding  State  decisions  determin- 
ing boundaries  of  grant  of  waterfront  of  town  to  private  citizen  bind- 
ing on  Federal  courts;  National  etc.  Pipe  Works  v.  Oconto  City  Water 
Supply  Co.,  113  Fed.  796,  51  C.  C.  A.  465,  following  State  decision  that 
property  of  waterworks  not  subject  to  mechanic's  lien;  Pacific  Coast 
Co.  V.  McCloskey,  3  Alaska,  83,  in  absence  of  statute,  only  littoral  right 
of  upland  holder  is  access  to  deep  water;  Pacific  Coast  Co.  v.  Mc- 
Closkey, 3  Alaska,  82,  84,  attempt  by  trustee  of  Juneau  to  sell  tide-land 
lots  is  of  no  effect,  although  approved  by  Secretary  of  Interior;  Coyle 
V.  Smith,  28  Okl.  152,  113  Pac.  957,  act  of  legislature  of  Oklahoma 
changing  capital  temporarily  is  not  invalid  although  Enabling  Act  of 
Congress  prohibited  it;  Chisholm  v.  Caines,  67  Fed.  290,  rights  of  State 
in  tide  and  marsh  land  is  question  of  local  law;  Andrews  v.  National^ 
Foundry  etc.  Works,  76  Fed.  171,  36  L.  B.  A.  150,  22  C.  C.  A.  110,^^ 
following  State  decision  upon  shareholder's  liability  to  creditors. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  417. 

One  claiming  possession  of  submerged  lands  for  oyster-beds  must  be 
deemed  in  actual  posieesioii. 

Approved  in  City  of  Providence  v.  Comstock,  27  B.  I.  556,  05  Atl.  314, 
allowing  ejectment  by  municipal  corporation  to  recover  possession  of 
submerged  land. 

(987) 
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caaimant  of  right  to  occupy  sabmerged  lands  for  ojBter-beds  is  proper 
party  defendant. 

Approved  in  Morris  v.  United  States,  174  U.  S.  230,  43  L.  Ed.  958. 
19  Sup.  Ct.  664,  npon  validity  of  Confiscation  Acts  of  Maryland,  1780, 
chaps.  45,  49. 

For  what  property  or  invasion  of  possession  ejectment  is  main- 
tainable.   Note,  116  Am.  St.  Bap.  577. 

Public  land  grant  should  not  be  limited  by  ambiguity  in  statemsnts 
as  to  appurtenances  where  boundaries  definite. 

Approved  in  Williams  v.  City  of  Utica,  217  N.  Y.  17i,  111  N.  E.  470, 
where  description  in  patent  by  landmarks  was  ambi^ons  but  that  by 
bounds  definite,  former  will  be  disregarded. 

■ 

Public  land  grant  bounded  on  north  by  ''sound,"  includes  independent 
connecting  waters  to  south. 

Approved  in  Oblenis  v.  Creeth,  67  Fed.  305,  grant  to  Harlem  River 
carries  only  land  to  high  water,  as  river  is  tide  water. 

Distinguished  in  Trustees  of  East  Hampton  v.  Vail,  151  N.  T.  471, 
45  N.  E.  1032,  upon  question  of  description  in  grant. 

Grant  of  "haven"  carries  bay  protected  on  three  sides. 
Distinguished  in  The  Stella  B.,  183  Fed.  509,  navigable  waters  in- 
cluded in  grant  from  England  to  town  of  Huntington  are  subject  to 
laws  of  Congress  governing  navigation. 

Title  to  land  under  Huntington .  Bay  passed  to  town  under  colonial 
grants  and  New  York  statutes. 

Approved  in  State  v.  Bayou  Johnson  Oyster  Co.,  130  La.  611,  58 
South.  407,  all  soil  beneath  tide  waters  bordering  on  Gulf  of  Mexieo 
belongs  to  Louisiana ;  Tiffany  v.  Town  of  Oyster  Bay,  209  N.  Y.  7,  102 
N.  E.  586,  English  grant  of  land  on  Long  Island  bounded  by  sound 
grants  land  under  water  in  Oyster  Bay;  People  v.  Jessup,  160  N.  Y.  262, 
263,  268,  54  N.  E.  686,  688,  discussing  crown  grant  of  submerged  lands 
to  Southampton. 

Adverse  possession  must  be  eawlusive. 

Approved  in  Tyee  Consol.  Min.  Co.  v.  Langstedt,  121  Fed.  712,  5S 
C.  C.  A.  129,  declaring  finding  in  ejectment  defendant  in  ''actual,  open 
and  notorious  possession"  insufficient. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by 
statute,  in  adverse  possession.    Note,  15  L.  R.  A«  (N.  S.)  1195. 

Right  to  fish.    Note,  60  L.  R.  A.  518. 

153  XT.  8.  S2-S8^  38  L.  Ed.  624,  14  8up.  Ot.  766,  8EEBEBOER  T.  OAStBO. 
Stranger  cannot  sue  for  duties  illegally  assessed  on  assignment  of 
claim;  alitor  where  paid  by  assignee.  ^ 
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Approved  in  WilMn  t.  Hftle^r  live  Steek  Co.,  153  IT.  8.  47,  8S  L.  Ed. 

Wl.  14  Sup.  Ct.  771,  arguendo. 

Cigar  clippiiigi  and  pieces  broken  from  tobacco  in  making  cigars  are 
not  "mai>**'a(rtured  tobacco.** 

Approved  in  Latimer  v.  United  States,  223  U.  S.  503,  66  L.  Ed.  527, 
^2  Sup.  Ct.  242,  ''unmanufactured  tobacco"  as  used  in  Tariff  Act  of 
^°®7,  includes  sweepings  from  factories  and  warehouses;  Schroeder  v. 
^Jiited  States,  87  Fed.  202,  following  rule;  Patton  v.  United  States, 
^^9  U.  S.  509,  40  L.  Ed.  237.  16  Sup.  Ct.  92,  "wool  tops''  are  waste; 
^^ited  States  v.  Schroeder,  93  Fed.  449,  35  C.  C.  A.  376,  classifying 
Pieces  broken  from  leaf  tobacco  under  paragraph  243,  Tariff  Act  of 
October  1,  1890 ;  F.  B.  Vandegrif t  &  Co.  v.  United  States,  164  Fed.  68, 
^Amie  silver  is  dutiable  as  cotton  silver  under  30  Stat.  175. 

ttstinguished   in   Taylor   v.   Treat,   153   Fed.   659,   vermuth   is  not 

'Viae"  within  30  Stat.  463;  Myers  v.  United  States,  110  Fed.  942, 

<?/assjfying  small  pieces  of  mica,  falling  off  in  thumb-trimming  process, 

A^  manufactured  mica  and  not  as  waste;  United  States  v.  Dean  Linseed- 

^il  C7o.,    87  Fed.  456,  linseed-oil  cake,  manufactured  from  imported  lin- 

^eed.    oil     not  waste  and  entitled  to  drawback  under  section  22,  Act  of 

\^    XT.     a.  38-39,  88  L.  Bd.  686,  14  Sup.  Ot.  768,  8PAIJ>INa  ▼.  OASTBO. 
^^s^amction  correct  as  agjilea  to  particular  facts  will  be  upheld. 
^l^^x^oved   in    King   v.   McLean   Asylum   of  Massachusetts  General 
H<«l>it;«a,  64  Fed.  358,  26  L.  E.  A.  798,  12  C.  C.  A.  146,  upholding  order 
ois<5t\^j^^^jjg  writ  of  habeas  corpus,  though  reason  incorrect. 

^  XT.    a    39_4g^  38  If.  Bd.  aarr,  14  Snp.  ot  768,  WIL80H  T.  HALET  UVB- 
^*O0K  CO. 

^^x^  introducing  evidonce  after  moving  to  direct  verdict  waives  ez- 
e^i^^oii  xo  ruling. 

^Pproved  in  Detroit  Crude  Oil  Co.  v.  Grable,  94  Fed.  76,  36  C.  C.  A. 

9^^ollowing  rule;  Leyer  v.  United  States,  183  Fed.  104,  105  C.  C.  A. 

S^^j  in.  trial  for  perjury,  where  defendant  introduces  evidence  after 

t^otiou  for  directed  acquittal  at  close  of  case  of  prosecution,  on  renewal 

oi  motion  at  close  of  his  own  case,  all  evidence  must  be  considered; 

X^onard  Martin  Const.  Co.  v.  Highbarger,  175  Fed.  342,  99  C.  C.  A.  128, 

\ji  action  by  employee  against  foreign  corporation  for  personal  injury 

caused  by  allied  negligence,  introduction  of  evidence  by  defendant 

after  denial  of  directed  verdict  waives  point;  Columbia  etc.  R.  Co.  v. 

Jieans,  136  Fed.  84,  68  C.  C.  A.  651,  overruling  of  motion  to  direct 

verdict  at  close  of  plaintiff's  evidence  not  assignable  as  error;  Mc- 

Crea  v.  Parsons,  112  Fed.  918,  50  C.  C.  A.  612,  defendant  introducing 

evidence,  after  motion  to  find  in  his  favor  overruled ;  Cincinnati  Traction 

Co.  V.  Durack,  78  Ohio  St.  225,  14  Ann.  Gas.  218,  85  N.  E.  41,  in  action 
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for  wrongful  death,  defendant  introdaeing  evidence  after  overruling  of 
motion  for  directed  verdict  waives  point. 

Waiver  of  exception  to  denial  of  application  to  take  ease  from  jury 
by  subsequent  introduction  of  evidence.    Note,  14  Ann.  Gas.  22S. 

Trespasa  de  bonis  can  be  brought  only  bj  one  owning  or  bavlng  pos- 
sessory rlgbt  at  time. 

Approved  in  Ker  v.  Bryan,  163  Fed.  237,  90  C.  C.  A.  179,  owner  of 
*  vessel  may  maintain  trespass  against  collector  of  port  wrongfully  taking 
possession  although  at  time  vessel  was  in  possession  of  marshal  under 
void  attachment ;  Haley  Live  Stock  Co.  v.  Board  of  Commrs.  of  Routt 
County,  94  Fed.  300,  36  C.  C.  A.  350,  decision  of  State  court  in  other 
suit  upholding  tax  proceedings,  though  not  res  adjudicata,  is  binding 
on  Federal  courts  as  statutory  construction. 

Pasty  cannot  dedare  in  trespass  de  bonis  and  lecover  for  money  bad 
and  received. 

Approved  in  Noble  v.  Atchison  etc.  R.  R.  Co.,  4  Okl.  541,  46  Pac.  485, 
holding  complaint  in  tort  for  ejection  from  train  not  supported  by 
evidence  of  breach  of  contract  of  carriage. 

Miscellaneous.  Cited  in  Haley  Live  Stock  Co.  ▼.  Board  of  Commra. 
of  Routt  County,  94  Fed.  298,  36  C.  C.  A.  350,  reciting  history  of 

litigation. 
« 
163  V.  8.  48-44,  38  Ii.  Ed.  631,  14  Sop.  Ot  746^  XJKITBD  RATBB  T. 
PBIDGEON. 

Act  of  1890,  extending  Kebraika  laws  o^er  Oklalioma  did  net  en- 
brace  CQierokee  cutlet. 

Approved  in  Ferryman  v.  Woodward,  238  U.  8.  161,  59  K  Sd.  1244, 
35  Sup.  Ct.  830,  where  act  of  Congress  provided  that  laws  in  force  in 
Arkansas  at  certain  date  should  apply  to  Indian  Territ-ory,  whether  or 
not  certain  law  was  in  force  in  Arkansas  was  Federal  question; 
Summers  v.  United  States,  231  U.  S.  103,  58  L.  Ed.  140,  34  Sup.  Ct.  38, 
provision  of  Alaskan  code  requiring  indictment  to  charge  but  one  crime 
applies  to  crimes  against  United  States,  though  not  enumerated  in 
Alaskan  Penal  Code;  Boyd  v.  Great  Western  Coal  etc.  Co.,  189  Fed. 
121,  and  Shulthis  v.  McDougal,  225  U.  S.  571,  56  L.  Ed.  1218,  32  Sup. 
Ct.  704,  both  holding  corporation  formed  in  Indian  Territory  when 
that  territory  was  governed  by  laws  of  Arkansas  under  act  of  Congress 
is  not  Federal  corporation;  Biddle  v.  United  States,  156  Fed.  763, 
84  C.  C.  A.  415,  United  States  court  for  China  has  jurisdiction  to  punish 
obtaining  of  money  under  false  pretenses,  although  it  is  not  a  crime 
by  common  law ;  Gay  v.  Thomas,  5  Okl.  12,  46  Pac.  582,  holding  taxation 
by  territory  of  Oklahoma  of  cattle  of  white  men  kept  grazing  on  Indian 
reservation,  under  leases  from  Indians,  valid. 

Distinguished  in  Summers  v.  United  States,  202  Fed.  461, 120  C.  C.  A 
563,  provision  of  Code  of  Procedure  of  Alaska  that  indictment  most 
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ehaige  but  one  erime  does  not  apply  to  crime  not  defined  by  that  code 
but  by  the  laws  of  United  States;  Canary  Oil  Co.  v.  Standard  Asphalt 
etc.  Co.,  182  Fed.  666,  plaintiff  corporation  organized  under  laws  of 
Arkansas  made  applicable  by  act  of  Congress  to  Indian  Territory,  was 
entitled  to  commence  suit  in  Federal  court;  Brown  v.  United  States,  146 
Fed.  977,.  77  C.  C.  A.  173,  upholding  Rev.  Stats.,  §  5366,  for  punishment 
of  larceny,  extended  to  Indian  reservation  in  Oklahoma;  State  ex  rel. 
Reardon  v.  Hooker,  26  Okl.  463,  109  Pac.  529,  in  determining  meaning 
of  statute  as  to  fees  chargeable  by  county  judge  of  Oklahoma,  Nebraska 
decisions  on  parent  section  holding  that  he  cannot  charge  fee  for  mar- 
riages will  be  adopted;  Goodson  v.  United  States,  7  Okl.  132,  54  Pac. 
428,  In  re  Ingram,  12  Okl.  55,  69  Pac.  869,  and  Herd  v.  United  States, 
13  Okl.  513,  518,  75  Pac.  291,  293,  all  holding  District  Court  of  Oklahoma 
territoiy  when  sitting  as  Federal  court  had  jurisdiction  of  crimes  on 
Indian  reservation  under  Federal  statute. 

Courts  of  OUaboma  are  dual  in  nature,  being  botb  tezrltorlal  and 
FederaL 

Approved  in  Brown  v.  United  States,  146  Fed.  976,  77  C.  C.  A.  173, 
reaffirming  rule;  Ex  parte  Krause,  228  Fed.  550,  granting  habeas  corpus 
to  prisoner  held  by  marshal  of  District  Court  of  Washington  for  re- 
moval to  District  Court  of  Alaska,  for  kidnaping  prohibited  by  Alaska 
common  law;  Ex  parte  Buchanen,  20  Okl.  835,  1  Okl.  Cr.  139,  94  Pac. 
945,  indictment  for  crime  of  manslaughter  committed  in  Indian  Ter- 
ritory returned  after  admission  as  Oklahoma  State  is  cognizable  in 
District  Court  of  State;  Higgins  v.  Brown,  20  Okl.  412-418,  1  Okl.  Cr. 
87,  93,  94  Pac.  725,  727,  indictment  for  murder  pending  in  District 
Court  of  United  States  when  it  became  admitted  as  Oklahoma  State 
is  cognizable  in  District  Court  of  State  of  appropriate  district. 

''Hard  labox^  required  by  prison  rules  may  always  be  inserted  in 
Federal  courf  s  sentence. 

Approved  in  United  States  v.  Braun  &  Fitts,  158  Fed.  458,  statute 
imposing  fine  and  imprisonment  for  violation  of  regulations  for  sale  of 
oleomargarine  does  not  apply  to  corporations;  United  States  v.  Evans, 
28  App.  D.  C.  267,  statute  defining  murder  as  killing  while  engaged  in 
crime  punishable  by  imprisonment  in  penitentiary  includes  robbery 
although  it  is  also  punishable  by  confinement  in  jail. 

Right  to  compel  prisoners  to  labor.    Note,  27  L.  R.  A.  597. 

Excessive  sentence  is  void  only  as  to  excess  and  legal  portion  Is 
enforceable. 

ApiHTOved  in  Harlan  v.  McGourin,  218  U.  S.  452,  21  Ann.  Gas.  849,  54 
L,  £d.  1107,  31  Sup.  Ct.  44,  fact  of  adding  hard  labor  specification  to 
sentence  without  authority  does  not  invalidate  legal .]>art  of  sentence; 
£x  parte  Harlan,  180  Fed.  125,  on  habeas  corpus  to  court  where 
sentenced,  court  can  amend  sentence  nunc  pro  tunc  by  striking  out 
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"hard  labor"  not  authorised  under  Rer.  Stats.,  §  5440;  O'Brien  v.  Me- 

Claughry,  209  Fed.  821,  126  C.  C.  A.  540,  prisoner  sentenced  to  five 
years  and  three  years,  respectively,  second  sentence  being  void,  may  be 
discharged  therefrom  on  petition,  after  one  and  two-thirds  years,  so  as 
to  be  eligible  to  parole  under  statute  permitting  parole  after  one-third 
of  sentence;  United  States  v.  Peeke,  153  Fed.  168,  12  L.  R.  A.  (N.  S.) 
314,  82  C.  C.  A.  340,  defendant  convicted  under  indictment  charging 
several  offenses  under  same  statute  and  sentenced  in  aggregate  to  more 
than  maximum  term  may  be  discharge  on  habeas  corpus  after  service 
of  maximum;  Ex  parte  Peeke,  144  Fed.  1017,  sentence  of  five  years 
where  defendant  convicted  on  five  counts,  where  statute  allowed  only 
two  years  for  such  offense,  a  single  sentence  applicable  to  one' count 
only  and  void  as  to  excess  over  two  years;  In  re  Welty,  123  Fed.  123, 
holding  sentence  valid,  although  "hard  labor''  omitted  therefrom  as 
prescribed  by   statute;   Jackson  v.  United   States,   102  Fed.  489,  42 

C.  C.  A.  452,  correcting  upon  writ  of  error  sentence  adding  "hard 
labor"  to  confinement  in  penitentiary;  De  Bara  v.  United  States,  99 
Fed.  947,  40  C.  C.  A.  194,  denying  habeas  corpus  where  sentence  ex- 
cessive, legal  part  unserved ;  Ex  parte  Haley,  1  Ala.  App.  533,  56  South. 
247,  prisoner  sentenced  to  pay  costs  at  forty  cents  p^  day  where 
law  allowed  seventy-five  cents  per  day  will  be  discharged  on  habeas 
corpus  when  costs  have  been  paid  at  latter  rate;  In  re  Burkell,  2  Alaska, 
113,  sentence  not  made  void  by  unauthorized  addition  of  words  "at 
hard  labor";  Martin  v.  District  Court,  37  Colo.  116,  119  Am.  SI  Bep. 
262,  86  Pae.  84,  where  statute  at  time  crime  was  committed  prescribed 
determinate  sentence  from  three  to  fourteen  years,  indeterminate  sen- 
tence of  from  twelve  to  fourteen  years  under  later  law  will  be  valid  for 
twelve  years;  Hartranft  v.  MuUowny,  43  App.  D.  C.  49,  sentence  of 
police  court  imposing  seven  fines  with  alternative  imprisonments  aggre- 
gating more  than  one  year  is  not  void  because  statute  forbids  court  to 
impose  more  than  year  as  alternate  to  fine;  Harris  v.  Lang,  27  App. 

D.  C.  87,  7  L.  R.  A.  (N.  S.)  184,  prisoner,  if  cumulatively  sentenced  to 
serve  more  than  year,  where  police  court's  power  was  limited  to  year, 
was  improperly  released  prior  to  expiration  of  year;  Ex  parte  Chase, 
18  Idaho,  565, 110  Pac.  1037,  prisoner  given  indeterminate  sentence  of  five 
to  fifteen  years  who  should  have  been  sentenced  under  previous  de- 
terminate law  providing  for  sentence  from  five  years  to  life,  cannot  be 
granted  habeas  corpus  until  five  years  are  served;  Ex  parte  Cicit,  18 
N.  M.  460,  51  L.  R.  A.  (N.  S.)  373,  137  Pac.  600,  on  sentence  of  fine  and 
imprisonment  under  ordinance  permitting  fine  or  imprisonment,  peti- 
tioners held  not  entitled  to  discharge  until  they  have  done  one  or  the 
other;  Ex  parte  Blystone,  75  Wash.  288, 134  Pac.  828,  prisoner  under  in- 
determinate sentence  for  forgery  of  not  less  than  fifteen  nor  more  than 
twenty  years,  where  court  could  not  impose  greater  minimum  than  five 
years,  could  not  obtain  release  before  five  years  had  passed;  State  v. 
Feilen,  70  Wash.  68,  Ann.  Oa&  1914B,  512,  41  L.  R.  A.  (N.  8.)  418, 126 
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Paa*  76,  sentenee  of  life  imprisonment  and  vasectomy  for  crime  of  rape 
would  not  be  void  in  whole  if  latter  part  were  unconstitutional;  dissent- 
ing opinion  in  Weems  v.  United  States,  217  U.  S.  412, 19  Ann.  Gas.  705, 
54  L.  Ed.  817,  30  Sup.  Ct.  544,  majority  holding  that  sentence  involving 
hard  labor  with  chain  from  wrist  to  ankle,  being  prescribed  by  statute,  is 
void  as  whole  as  being  cruel  and  unusual  in  part;  dissenting  opinion  in 
Ex  parte  EUerd,  71  Tex.  Cr.  294,  Ann.  Gas.  1916D,  361, 158  S.  W.  1150, 
majority  holding  on  habeas  corpus  by  one  committed  for  contempt  until 
he  should  pay  two  hundred  and  fifty  dollars  was  valid  as  to  one  hundred 
dollars  thereof. 

Distinguished  in  Weems  v.  United  States,  217  U.  S.  381,  19  Ann.  Gas. 
705,  54  L.  Ed.  804,  30  Sup.  Ct.  544,  sentence  involving  hard  labor  with 
chain  from  wrist  to  ankle,  being  prescribed  by  statute,  is  void  as  whole 
as  being  cruel  and  unusual  in  part;  In  re  Halley,  154  N.  C.  168,  69 
S.  E.  874,  where  statute  had  abolished  distinction  between  grand  and 
petit  larceny,  habeas  corpus  on  ground  that  prisoner  was  sentenced  to 
five  years  on  indictment  charging  theft  of  ten  dollars  will  be  denied. 

Validity  of    sentences    differing    from  those   authorized  by  law. 
Note,  55  Am.  St.  Rep.  267,  269,  270,  273. 

Effect  of  excessive  sentence.    Note,  45  L.  R.  A.  138,  145,  150. 

Halmas  corpus  will  discharge  prisoner  only  when  want  of  Jurisdic- 
tion is  afllrmatiTely  shown. 

Approved  in  Connella  v.  Haskell,  168  Fed.  289,  87  €.  C.  A.  Ill, 
prisoner  convicted  of  two  offenses,  and  sentenced  to  five  years  con* 
currently  for  both,  limit  being  seven  years,  cannot  obtain  liberty  on 
habeas  corpus  because  law  prescribes  such  sentences  should  be  cumula- 
tive; In  re  Riggsbee,  151  Fed.  703,  habeas  corpus  does  not  lie  to  review 
sentence  of  one  adjudged  guilty  of  contempt;  Ex  parte  Powers,  129 
Fed.  991,  dismissing  application  for  writ  by  person  convicted  in  State 
court  made  on  ground  he  was  deprived  of  rights  guaranteed  by  Federal 
Constitution;  Ex  parte  O'Neal,  125  Fed.  969,  refusing  to  review  alleged 
errors  committed  in  proceedings  punishing  relator  for  contempt  in 
assaulting  trustee  in  bankruptcy;  In  re  Welty,  123  Fed.  128,  denying 
habeas  corpus  where  territorial  court  found  to  have  jurisdiction;  Ex 
parte  Davis,  112  Fed.  142,  143,  refusing  to  review  punishment  of  an 
attorney  for  contempt  of  court ;  Rose  v.  Roberts,  99  Fed.  949, 40  C.  C.  A. 
199,  holding  military  authorities  not  deprived  of  jurisdiction  to  carry 
out  sentence  by  imposing  fine  and  imprisonment,  and  by  same  judg- 
ment dismissing  from  army;  In  re  Burkell,  2  Alaska,  110,  refusing  writ 
asked  on  ground  petitioner's  sentence  of  imprisonment  did  not  conform 
to  law;  Harris  v.  Nixon,  27  App.  D.  C.  99,  long  suspension  of  sentence 
by  Police  Court  is  not  ground  for  discharge  on  habeas  corpus;  United 
States  V.  Davis,  18  App.  D.  C.  285,  conviction  in  Police  Court  on  infor- 
mation not  under  oath,  as  required,  is  not  void  on  habeas  corpus; 
XVI— 63 
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Eureka  County  Bank  Habeas  Corpus  Cases,  35  Ncv.  148,  126  Pac.  678, 
neither  prejudice  of  trial  judge  nor  disqualification  of  grand  juror  are 
material  on  habeas  corpus;  State  ▼.  Klock,  48  La.  Ann.  68,  72,  56  Am. 
St.  Rep.  260,  263,  18  South.  957,  959,  upholding  sentence  of  imprison- 
ment where  statute  provides  for  imprisonment  and  fine;  In  re  Taylor, 
7  S.  D.  389,  391,  58  Ahl  St.  Bep.  850,  851,  45  L.  R.  A.  149,  64  N.  W. 
256,  257,  sentence  to  five  years,  where  two  is  maximum,  is  good  for 
two  years. 

When  a  prisoner  may  be  released  on  habeas  corpus  after  judgment 
and  sentence.    Note,  87  Am.  St.  Rep.  195. 

Habeas  corpus  cannot  perform  office  of  writ  of  ezror. 
Approved  in  Keizo  v.  Henry,  211  U.  S.  148,  53  L.  Ed.  126,  29  Sup.  Ct. 
41,  on  writ  of  error  from  denial  of  habeas  corpus,  question  whether 
indictment  could  be  brought  by  gfand  jury  of  naturalized  citizens 
could  not  be  decided;  Cooley  v.  Morgan,  221  Fed.  253,  136  C.  C.  A. 
210,  where  habeas  corpus  is  claimed  on  grounds  that  could  have  been 
presented  on  writ  of  error,  previously  denied,  it  will  be  refused;  Ex 
parte  Jim  Hong,  211  Fed.  76,  127  C.  C.  A.  569,  Chinese  arrested  under 
Chinese  Ezclusicn  Act  is  not  entitled  to  discharge  on  habeas  corpus 
because  of  production  of  certificate  entitling  him  to  remain  in  country; 
Hopkins  v.  McClaughry,  209  Fed.  822,  126  C.  C.  A.  545,  possible  error 
of  court  in  determining  sufficiency  of  indictment  of  teller  of  national 
bank  for  embezzlement  is  not  reviewable;  In  re  Nevitt,  117  Fed.  449, 
54  C.  C.  A.  622,  refusing  to  discharge  judges  of  State  court  confined 
for  contempt  in  refusing  to  obey  mandate  of  Federal  court ;  Demiug  v. 
McClaughry,  113  Fed.  650,  51  C.  C.  A.  349,  discharging  upon  habeas 
corpus  volunteer  officer  sentenced  by  court-martial  composed  wholly 
of  regular  army  officers;  In  re  Debs,  158  U.  S.  600,  89  L.  Ed.  1108,  15 
Sup.  Ct.  912,  finding  of  fact  of  disobedience  of  injunction  not  review- 
able on  habeas  corpus;  In  re  Eckart,  166  U.  S.  485,  41  L.  Ed.  1087,  17 
Sup.  Ct.  639,  refusing  habeas  corpus  where  conviction  fails  to  state 
degree  of  murder;  In  re  Lennon,  166  U.  S.  552,  41  L.  Ed.  1112,  17  Sup. 
Ct.  659  (affirming  64  Fed.  321,  12  C.  C.  A.  134),  applying  principle 
where  injunction  violated;  Howard  v.  United  States,  75  Fed.  997,  34 
L.  R.  A.  517,  21  C.  C.  A.  586,  action  of  court  in  consolidating  indict- 
,mcnts  not  attackable  on  habeas  corpus. 

Habeas  corpus  to  review  errors  or  irregularities  in    proceedings. 
Note,  11  Ann.  Gas.  1056. 

Right  of  prisoner  who  has  received  excessive  sentence  to  be  dis- 
chai*ged  on  habeas  corpus  or  appeal.    Note,  7  Ann.  Oaa.  145, 146. 

Contempt  procedure   in   Federal   court.    Note,  Ann.   Oas.   1915D, 
1060. 

Miscellaneous.    Cited  in  United  States  v.  Mayer,  235  U.  S.  66,  59 
L.  Ed.  135,  35  Sup.  Ct.  16,  and  Hertz  v.  Woodman,  218  U.  S.  211,  54 
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L.  Ed.  1004,  30  Stip.  Ct.  621,  both  as  to  form  of  certificate  on  division 
of  opinion;  Coalgate  Co.  v.  Hurst,  225  U.  S.  697,  56  L.  Ed.  1262,  32 
Sap.  Ct.  838,  dismissing  for  want  of  jurisdiction. 

153  U.  8.  64r-77,  38  L.  Ed.  637,  14  Snp.  Ot.  723,  THE  MABTBLLO. 

Steamer  going  from  harbor  of  large  port  in  fog  shonld  reduce  speed 
as  much  as  possible. 

Agproved  in  The  Fullerton,  211  Fed.  838,  128  C.  C.  A.  359,  speed 
of  seven  miles  per  hour  on  foggy  night  in  San  Francisco  harbor  is 
prima  facie  cause  of  resulting  collision;  The  Georgia,  208  Fed.  638, 
vessel  going  at  high  rate  of  speed  into  harbor  in  fog  is  responsible  for 
accident,  although  other  vessel  was  anchored  in  unusual  place;  Quinette 
V.  Bisso,  136  Fed.  831,  5  L.  E.  A.  (N.  S.)  303,  69  C.  C.  A.  503,  speed 
of  seven  to  nine  miles  an  hour  in  dense  fog  on  Mississippi  River  not 
"moderate  speed";  In  re  Clyde  S.  S.  Co.,  134  Fed.  97,  six  miles  an  hour 
in  dense  fog  excessive;  The  Charlotte,  128  Fed.  39,  62  C.  C.  A.  546, 
(affii-ming  124  Fed.  990),  holding  steamer  in  fault  entering  fog  bank  at 
speed  of  ten  miles  an  hour;  The  El  Monte,  114  Fed.  799,  holding  both 
steamers  in  fault  entering  fog  and  continuing  at  more  than  half  speed 
after  hearing  each  other's  fog  signals;  The  Yarmouth,  100  Fed.  672, 
holding  vessel  in  fault  proceeding  in  fog  through  narrow  channel  at 
speed  over  eight  knots;  The  H.  F.  Dimock,  77  Fed,  229,  23  C.  C.  A. 
123,  applying  principle  to  vessel  passing  narrow  thoroughfare  in  dense 
fog;  The  Hercules,  80  Fed.  999,  26  C.  C.  A.  301,  four  knots  in  fog  in 
open  sea  not  too  rapid;  The  Nymphaea,  84  Fed.  715,  dividing  damage 
where  both  vessels  failed  to  check  speed;  The  Albany,  91  Fed.  808, 
where  full  speed  brings  steamer  too  close  to  pier,  navigation  negligent, 
though  half  speed  used  only  when  collision  occurred;  The  Patria,  92 
Fed.  414,  two-thirds  of  full  speed  excessive  where  schooner  could  not 
be  seen  six  hunderd  feet  distant;  The  Chattahoochee,  74  Fed.  902,  21 
C.  C.  A.  162,  airguendo. 

Liability  for  collision  during  fog.     Note,  2S  E.  &  0.  671,  672. 

Steamer  hearing  horn  in  fog  does  not  act  promptly  enough  if  it  waits 
mitU  bark  in  sight  before  stopping. 

Approved  in  The  Harold,  84  Fed.  701,  applying  principle  where  tug 
fails  to  signal  and  tow  collides  with  schooner. 

Steamer  is  bound  to  stop  until  horn  heard  in  fog  Is  located. 
Approved  in  The  Grenadier  v.  The  August  Korff,  74  Fed.  975,  fol- 
lowing rule;  The  Umbria,  166  V.  S.  414,  41  L.  Ed.  1069,  17  Sup.  Ct. 
614,  not  necessary  to  stop  if  use  of  sound  judgmenj;  permits  slow 
speed;  The  New  York,  175  U.  S.  201,  44  L.  Ed.  188,  20  Sup.  Ct.  72,  ves- 
sel making  lights  of  other  ^t  fault  if  does  not  stop  to  ascertain  course 
of  other;  The  North  Star,  62  Fed.  77,  10  C.  C.  A.  262,  applying  prin- 
ciple where  one  vessel  mistakes  signals  without  stopping  to  ascertain 
other's  position. 
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Brror  li  preflnmed  to  contribata  to  acddont^  and  party  at  faolt  haa 
taiden  of  proof. 

Approved  in  Hawgood  Transit  Co.  v.  Meaaba  8.  S.  Co.,  166  Fed.  702, 
92  C.  C.  A.  369,  and  Pittsburgh  S.  S.  Co.  v.  Duluth  S.  S.  Co.,  222  Fed. 
836,  138  C.  C.  A.  260,  both  holding  steamer  failing  to  slow  down  after 
fog  signals  unanswered  has  burden  of  proof  as  to  negligence  of  other 
party;  Pennell  v.  United  States,  162  Fed.  74,  ambiguous  evidence  as  to 
position  of  rudder  of  sailing  vessel  after  accident  will  not  shift  blame 
of  already  established  negligence  in  steam  vessel's  high  speed  inafog; 
Baltimore  etc.  Packet  Co.  v.  Coastwise  Transp.  Co.,  139  Fed.  779, 
schooner  failing^  to  give  proper  fog  signals  must  clearly  prove  collision 
due  to  other  vessel's  going  at  illeg^al  rate  of  speed;  The  Eagle  Wing, 
135  Fed.  832,  collision  presumed  to  have  been  due  to  fact  that  one  of 
vessels  was  in  charge  of  unlicensed  mate  in  violation  of  statute; 
Chesley  v.  Nantasket  Beach  Steamboat  Co.,  179  Mass.  472,  61  N.  E. 
51,  holding  upon  all  evidence  plaintiff  not  entitled  to  recover,  fog  signals 
not  given  as  required  by  statutory  regfulation;  City  of  Marinette  v. 
Goodrich  Transit  Co.,  153  Wis.  95,  140  N.  W.  1095,  in  collision  between 
ship  and  bridge  not  having  lights  as  required  by  law,  owners  of  latter 
have  burden  of  showing  negligence  of  former;  Flint  etc.  R.  Co.  v. 
Marine  Ins.  Co.,  71  Fed.  215,  failure  to  keep  lookout  as  required  by 
regulations  not  excused  because  intense  darkness  rendered  him  use- 
less; The  H.  F.  Dimock,  77  Fed.  230,  23  C.  C.  A.  123,  nonobservance 
of  statutory  regulation  by  steamer  not  excused,  though  master  used 
honest  judgment ;  The  Hercules,  80  Fed.  1002,  '26  C.  C.  A.  301,  tag 
failing  to  stand  by  after  collision  merely  has  burden  of  disproving  re- 
sponsibility under  act  of  September  4,  1890;  Donnell  v.  Boston  Tow 
Boat  Co.,  89  Fed.  762,  32  C.  C.  A.  331,  burden  of  disproving  liability 
is  on  vessel  changing  course  after  exchange  of  signals. 

153  V.  8.  78-88,  38  L.  Ed.  643,  14  flop.  Ot.  762,  WEST  ▼.  OABEUL 

Arrest  of  person  not  named  or  described  in  warrant  renders  maidial 
liable  for  false  imprlaonment. 

Approved  in  United  States  ▼.  Doe,  127  Fed.  984,  declaring  indict- 
ment void,  charging  John  Doe  with  illegal  landing  of  Chinese,  indict- 
ment showing  on  face  name  fictitious,  and  grand  jury  unable  to  identify 
person;  Johnson  v.  Williams,  111  Ky.  294,  63  S.  W.  760,  holding  peace 
officer  liable  for  damages  for  killing  another  under  belief  that  such 
person  was  named  in  warrant  of  arrest  charging  felony;  National 
Bank  of  Redemption  v.  Rutlcdge,  84  Fed.  409,  county  auditor  affixing 
seal  to  fraudulent  bonds  liable  on  official  bond;  Kamer  v.  Stump,  12 
Tex.  Civ.  App.  463,  34  S.  W.  656,  sherilff  arresting  person  without  war- 
rant and  without  proof  liable  for  false  imprisonment. 

Distinguished  in  O'Halloran  v.  McGuirk,  167  Fed.  494,  93  C.  C.  A 
129,  omission  of  middle  name  of  defendant  from  warrant  will  not  en- 
title him  to  sue  for  false  imprisonment;  Cox  v.  Durham,  128  Fed.  874, 
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63  C.  C.  A.  338,  holding  officer  protected  arresting  James  T.  Cox, 
known  as  J.  T.  Cox,  under  warrant  commanding  arrest  of  J.  I.  Cox ; 
Blocker  v.  Clark,  126  Qa.  487,  64  S.  E.  1023,  officer  who  in  good  faith 
arrests  person  having  same  name  as  stated  in  warrant,  though  not  the 
person  intended,  and  does  not  detain  him  after  learning  of  mistake, 
is  not  liahle ;  Jones  v.  Van  Bever,  164  Ky.  100,  L.  R.  A.  1916E,  172,  174 
S.  W.  802,  sherifPs  sureties  are  not  liable  for  wrongful  arrest  by  deputy 
without  warrant  and  without  grounds  to  believe  party  was  guilty; 
Robison  v.  United  States,  4  Okl.  Cr.  340,  111  Pac.  985,  arrest  by  peace 
officer  under  invalid  Jo&n  Doe  warrant  for  introducing  liquor  into 
Indian  Territory  in  his  presence  is  valid. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am. 
St.  Rep.  540. 

Liability  for  false  imprisonment  of  officer' arresting  wrong  person 
under  warrant.    Note,  8  Ann.  Oas.  S4,  85. 

Liability  of  officer  for  making  arrest.    Note,  51  L.  R.  A.  221. 

Person  kllUng  officer  attempting  to  make  unwarranted  anest  is  gnilty 
only  of  manslaughter. 

Approved  in  Miers  v.  State,  34  Tex.  Cr.  186,  53  Am.  St.  2ap,  709, 
29  S.  W.  1075,  applying  principle. 

153  V.  8.  88-02,   38  L.  Ed.  645,  14   Sup.  Ot.  736,  UmTED  8TATB8  T. 
SHIELDS. 

Snndaor  ii  nonjudicial  day,  which  does  not  intempt  continuity  of 
t^nn. 

Approved  in  Saunders  v.  United  States,  73  Fed.  789,  following  rule. 

Officers'  fees  are  dependent  upon  strict  law  wliicli  is  not  open  to 
efuitable  construction. 

Approved  in  United  States  v.  Andrews,  240  U.  S.  94,  60  L.  Ed.  543, 
36  Sup.  Ct.  350,  statute  giving  army  officer  half  pay  while  on  leave  can- 
not be  waived  by  government;  United  States  v.  Van  Duzee,  185  U.  S. 
281,  46  L.  Ed.  910,  22  Sup.  Ct.  649,  refusing  to  award  compensation 
to  clerk  for  filing  records  of  Circuit  Court  commissioners  upon  retire- 
ment; United  States  v.  Marsh,  106  Fed.  477,  45  C.  C.  A.  436,  denying 
court's  authority  to  authorize  clerk  to  charge  fees  for  making  up  record 
where  same  not  provided  for;  County  of  Berkshire  v.  Cande,  222  Mass. 
93,  109  N.  E.  840,  where  act  of  Congress  requires  one-half  of  fees  of 
clerks  in  naturalization  proceedings  to  be  paid  to  Department  of 
Commerce  and  Labor,  and  other  half  to  be  retained  by  clerk.  State 
statute  requiring  these  fees  to  be  turned  in  to  county  clerk  will  be 
construed  as  referring  to  latter  half  only;  Johnson  v.  Black,  103  Ya. 
491,  106  Am.  St.  Rep.  890,  49  S.  £.  638,  requiring  supervisors  to  return 
to  county  money,  they  had  allowed  themselves  as  compensation ;  Winston 
V.  United  States,  63  Fed.  693,  denying  district  attorney  recovery  oil 
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quantum  meruit  where  attorney  general  fixes  fees;  Ruhm^  v.  United 
States,  66  Fed.  535,  district  attorney  cannot  recover  extra  compensation 
for  examining  title  to  postoffice  site;  dissenting  opinion  in  United 
States  V.  Winston,  73  Fed.  156,  19  C.  C.  A.  419,  majority  allowing  dis- 
trict attorney  additional  compensation  not  limited  by  statutory  rates 
for  services  outside  district;  Nixon  v.  United  States,  82  Fed.  24,  mar- 
shal not  allowed  expenses  unsupported  by  vouchers  under  Rev.  Stats., 
§  829 ;  Wight  v.  Meagher  County  Commrs.,  16  Mont.  480,  41  Pac.  272, 
county  surveyor  not  aUowed  anything  for  expenses  under  Comp.  Stats. 
.  1887,  div.  6,  §  900. 

Distinguished  in  United  States  v.  Denison,  80  Fed.  371,  25  C.  C.  A. 
496,  allowing  district  attorney  to  employ  stenographer  with  approval 
of  attorney  general  under  28  Stat.  417. 

District  attorney  is  not  etatitled  to  mileage  for  trip  home  otbt  Sunday 
daring  term. 

Distinguished  in  Board  of  Commrs.  of  Weston  County  v.  Blakely,  20 
Wyo.  274,  123  Pac.  77,  members  of  board  of  county  commissioners  are 
properly  allowed  mileage  while  traveling  to  and  from  sessions  of  board; 
United  States  v.  Colman,  76  Fed.  216,  22  C.  C.  A.  135,  allowing  neces- 
sary mileage  upon  successive  days  before  same  eommissioner. 

153  n.  8.  9S-104,  88  L.  Ed.  647,  14  8np.  Ot.  790,  UNITED  STATES  v. 
KUNOENBEBO. 

8ecretar3r*8  proclamation  fixing  TBlue  of  foreign  coins  concludes  gov- 
ernment and  importer. 

Approved  in  United  States  v.  Whitridge,  197  U.  S.  141,  49  L.  Ed.  697, 
25  Sup.  Ct.  406,  Secretary  of  Treasury  authorized  under  Act  of  August 
27,  1894,  §  25,  to  order  reliquidation  having  found  value  ten  per  cent 
more  than  that  proclaimed  at  beginning  of  quarter;  Franklin  Sugar 
Refining  Co.  v;  United  States,  178  Fed.  746,  proclamation  by  Secretary 
of  Treasury  as  to  amount  of  sugar  bounty  cannot  be  altered  by  court 
because  of  subsequent  declaration  that  data  on  which  such  ascertain- 
ment should  have  been  made  was  not  fully  known  by  secretary;  United 
States  V.  American  Express  Co.,  177  Fed.  738,  decision  of  United  States 
board  of  general  appraisers  cannot  be  reversed  by  Circuit  Court  in 
absence  of  fraud  or  mistake;  Klumpp  v.  Thomas,  162  Fed.  855,  89 
C.  C.  A.  543.  action  of  Secretary  of  Treasury  in  revising  decision  of 
board  of  general  appraisers  as  to  duty  on  merchandise  is  final ;  Stone  v. 
Whitridge  etc.  Co.,  129  Fed.  37,  64  C.  C.  A.  47,  reliquidation  by  Secre- 
tary of  Treasury  made  on  basis  of  exchange  and  not  mental  value  not 
authorized  by  section  25  of  Act  of  August  28,  1894;  Downs  v.  United 
States,  113  Fed.  146,  51  C.  C.  A.  100,  refusing  to  review  secretary's 
decision  as  to  amount  of  bounty  bestowed  by  foreign  country  on  ex- 
portation of  merchandise;  United  States  v.  Knauth,  77  Fed.  600,  and 
T'n'ted  States  v.  Newhall,  91  Fed.  527,  both  following  rule;  United 
States  V.  Klingenberg,  77  Fed.  280,  arguendo. 
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Distinguished  in  United  States  v.  Lueitts  Beebe  ft  Sons,  122  Fed. 
770,  58  C.  C.  A.  562,  sustaining  jurisdiction  of  board  of  appraisers  to 
review  collector's  action  in  reliquidating  entry  upon  legal  tender  and 
not  bullion  value;  United  States  v.  Beebe,  117  Fed.  671,  672,  676,  re- 
viewing secretary's  order  for  reliquidation  based  upon  exchange  value 
of  foreign  coins,  Tariff  Act  providing  for  pure  metal  basis;  United 
States  v.  Beebe,  103  Fed.  787,  denying  secretary's  authority  to  liquidate 
upon  exchange  value  of  foreign  coins,  Tariff  Act  requiring  value  esti- 
mated by  director  of  mint  and  proclaimed  by  secretary ;  Wood  v.  United 
States,  72  Fed.  257,  18  C.  C.  A.  553,  appraisers  may  review  action  of 
collector  in  regard  to  date  at  which  value  of  foreign  coin  may  be  esti- 
mated. 

Circuit  Court  may  declare  reversal,  by  appr^sers,  of  coUectoz*8  con- 
duBlve  action,  Toid. 

Approved  in  United  States  v.  Brown  etc.  Co.,  127  Fed.  796,  62 
C.  C.  A.  473,  affirming  Circuit  Court  decision  affirming  decision  of  board 
of  appraisers  reversing  assessment  of  duty  by  collector;  United  States 
V.  Beebe,  117  Fed.  674,  affirming  decision  of  board  of  appraisers  review- 
ing secretary's  order  for  reliquidation  based  upon  exchange  instead  of 
pure  metal  value  of  foreign  coins;  United  States  v.  Newhall,  91  Fed. 
532,  reviewing  decision  of  appraisers  as  to  duties  on  sheepskins  ap- 
praised in  value  of  rupee. 

Bight  of  review  by  Circuit  Court  Is  coeztenslTe  wltb  right  of  appeal 
ftom  collector  to  appraisers. 

Approved  in  Gsell  v.  Insular  Customs  Collector,  239  U.  S.  97,  60 
L.  Ed.  165,  36  Sup.  Ct.  40,  court  has  no  jurisdiction  of  writ  of  error 
to  review  decision  of  Supreme  Court  of  Philippine  Islands  reversing 
decision  of  insular  collector  as  to  tariff;  United  States  v.  Jahn,  l55 
U.  S.  117,  89  L.  Ed.  91,  15  Sup.  Ct.  42,  Circuit  Court  may  hear,  on 
appeal  from  appraisers,  questions  of  law  and  fact,  relative  to  customs 
duties;  United  States  v.  Passavant,  169  U.  S.  20,  42  L.  Ed.  646,  18 
Sup.  Ct.  221,  appraisers  may  inquire  into  valuation  reported  by  col- 
lector; United  States  v.  Newhall,  91  Fed.  531,  reviewing  decision  of 
*  appraisers  as  to  duties  on  sheepskins,  appraised  on  value  of  rupee; 
United  States  v.  Brown  etc.  Co.,  127  Fed.  797,  62  C.  C.  A.  473,  affirm- 
ing Circuit  Court  decision  affirming  board  of  appraisers'  decision  re- 
versing assessment  of  duty  by  collector. 

153  IT.  8.  105-109,  88  L.  Ed.  651,  14  Sup.  Ct.  777,  LUTZ  ▼.  MAOONE. 

Words  in  laws  are  to  be  taken  in  popular  sense,  or  in  commercial  sense, 
if  different. 

Approved  in  Heller  &  Merz  Co.  v.  United  States,  124  Fed.  300,  hold- 
ing coal  tar  preparations  consisting  of  phthalic  anhydride  and  tetra- 
chlosphthalic  anhydride,  known  as  and  performing  functions  of  acids, 
classified  as  such;  0.  G.  Hempstead  &  Son  v.  Thomas,  122  Fed.  540, 
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59  C.  C.  A.  342,  holding:  tungsten  ore,  primary  extracted  product  thereof 
used  as  mordant  in  dyeing  cloth,  while  another  extraction  used  to  make 
high-grade  steel,  not  dutiable  under  section  embracing  ''crude  miner- 
als"; Merchants'  Despatch  Transp.  Co.  v.  United  States,  121  Fed.  443, 
holding  article  assimilating  to  albumen  of  egg  not  classified  as  ''egg 
albumen"  but  as  albumen,  not  specifically  provided  for;  Farbenfabriken 
of  Elbefeld  Co.  v.  United  States,  102  Fed.  606,  42  C.  C.  A.  525,  holdinsr 
coal  tar  colors  or  dyes,  not  derived  from  anthracene,  not  artificial 
alizarin  dyes  within  tariff  laws ;  United  States  v.  Buffalo  Gas  Fuel  Co., 
172  U.  S.  341,  4S  L.  Ed.  470.  19  Sup.  Ct.  201  (affirming  78  Fed.  HI, 
24  C.  C.  A.  4),  natural  gas  exempt  under  paragraph  651,  Act  of  1890, 
as  crude  mineral;  Grace  v.  Collector  of  Customs,  79  Fed.  319,  24 
C.  C.  A.  606,  empty  ^''hock  bottles"  dutiable  under  paragraph  8S, 
Tariff  Act  of  1894. 

Bclentiilc  designation   controls   In  claasiflcatlon. 
Approved  in  Schoellkopf  v.  United  States,  94  Fed.  641,  commercial 
crude  carbolic  acid,  though  not  chemically  an  acid,  entitled  to  free 
entry  under  paragraph  473,  Act  of  1890. 

153  XT.  8.  109-120,  38  L.  Ed.  663,  14  Sup.  Ot.  779,  HEOIiEE  ▼.  FAUUSNES. 

Exclusion  of  admissible  evidence  leading  up  to   principal  qnestioB, 
which  is  inadmissible,  is  immaterial. 

Approved  in  Bucher  v.  Showalter,  44  Okl.  693,  145  Pao._  1144,  in 
action  by  lessee  for  wrongful  exclusion  in  which  it  was  held  that 
fire  had  terminated  lease,  possible  error  in  excluding  evidence  as  to 
time  within  which  premises  could  be  repaired  is  immaterial 

Acts  of  ezecutiTe*  department  are  those  of  President. 

Approved  in  Behrends  v.  Gold^teen,  1  Alaska,  524,  order  of  Secre- 
tary of  Navy  setting  apart  portion  of  public  domain  for  purposes 
connected  with  navy  valid  reservatimi  by  Executive. 

Indian  agent's  decision  identifying  half-breed  entitled  to  land  is  eon- 
elusive  in  absence  of  ftaud. 

Approved  in  Nunn  v.  Hazelrigg,  216  Fed.  334,  132  C.  C.  A.  474, 
decision  of  Commission  of  Five  Civilized  Tribes  that  party  is  member 
of  Creek  Nation  is  conclusive  on  question  of  conveyance  of  allotment 
of  land. 

Judgment  within  Jurisdiction  is  conclusive  on  points  decided,  where 
there  is  no  appeaL 

Approved  in  Scott  v.  McNeal,  154  U.  S.  41,  38  L.  Ed.  900,  14  Sup. 
Ct.  1110,  upon  appointment  of  administrator  over  estate  of  living 
person* 
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lUUa  agoitli  report  m  to  tliose  entitled  to  Uoid  la  not  admissible 
on  qnestUm  of  ago. 

Approved  in  Malone  v.  Alderdice,  212  Fed.  672,  129  C.  C.  A.  204, 
finding  of  Commission  of  Five  Civilized  Tribes  as  to  age  of  Indian 
enrolled  is  not  conclusive;  Grayson  v.  Dnrant,  43  Okl.  803,  805,  144 
Pac.  594,  595,  in  case  involving  validity  of  conveyance  of  allotted 
land,  made  prior  to  35  Stat.  312,  where  there  was  a  witness  in  court 
to  testify  to  age  of  allottee,  statement  of  it  in  enrollment  record  is  in- 
admissible; Perkins  v.  Baker,  41  Okl.  292,  137  Pac.  663,  statement  in 
enrollment  records  of  age  of  Seminole  allottee  is  hearsay;  Charles  v. 
Thornborgh,  44  Okl.  383,  144  Pac.  1034,  Phillips  v.  Byrd,  43  Okl.  561, 
143  Pac.  686,  ScoU  v.  Brakel,  43  Okl.  663,  143  Pac.  513,  and  Rice  v. 
Ruble,  39  Okl.  53,  134  Pac.  50,  all  holding  Act  of  Congress,  35  Stat. 
312, -making  enrollment  record  conclusive  of  age  of  allottee  of  Indian 
lands,  does  not  apply  to  transactions  made  prior  to  its  passage ;  Gorham 
v.  Settegast,  44  Tex.  Civ.  268,  98  S.  W.  671,  original  census  roll  is 
not  evidence  of  life  of  i>erson  there  named  or  of  family  relations  or 


Distinguished  in  Priddy  ▼.  Boice,  201  Mo.  338,  119  Am.  St.  Rep. 
762,  9  Ann.  Oaa.  874,  9  L.  R.  A.  (N.  8.)  718,  99  S.  W.  1061,  copies  of 
census  return  showing  age  of  certain  persons  is  admissible  on  such 
issue  in  relation  to  execution  of  deed. 

Census  reports  as  evidence.    Note,  9  Ann.  Oas.  882. 

153  XT.  8.  120-129,  38  L.  Ed.  667,  14  8up.  Ot.  772,  MOBOAK  ▼.  DANIELS. 
Presumption  is  in  favor  of  Judgment  rendered. 

Approved  in  General  Electric  Co.  v.  Steinberger,  214  Fed.  784,  131 

C.  C.  A.  193,  in  suit  under  Rev.  Stats.,  §  4915,  finding  of  patent  office 
that  allied  independent  inventor  had  heard  of  device  of  rival  held 
overcome  by  convincing  evidence;  General  Electric  Co.  v.  Steinberger, 
208  Fed.  700,  in  proceeding  under  Rev.  Stats.,  §  4915,  to  obtain  a 
patent,  decision  of  appellate  court  of  District  of  Columbia  refusing 
it  was  contrary  to  evidence;  De  Laski  &  Thropp  Circular  Woven  Tire 
Co.  V.  Fisk  Rubber  Co.,  203  Fed.  993,  122  C.  C.  A.  286,  evidence  of 
antibipation  of  device  to  manufacture  tires  held  sufficient  to  over- 
come presumption  in  favor  of  granted  patent,  some  time  having  elapsed ; 
Greenwood  v.  Dover,  194  Fed.  96,  98,  114  C.  C.  A.  169,  in  suit  under 
Rev.  Stats.,  §  4915,  to  obtain  patent  awarded  to  defendant  by  Dis- 
trict of  Columbia,  appellate  court  evidence  held  insufficient  to  over- 
come presumption  in  favor  of  judgment ;  Western  Electric  Co.  v.  Fowler, 
177  Fed.  225,  101  C.  C.  A.  394,  evidence  introduced  by  unsuccessful 
applicant  suing  under  Rev.  Stats.,  §  4915,  held  insufficient  to  over- 
come presumption  established  by  decision  of  patent  office  and  Court 
of.  Appeals  of  District  of  Columbia;  Consaul  v.  Cummings,  24  App. 

D.  C.  46;  in  accounting  between  partners^  auditor's  findings  approved 
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by  judge  are  not  to  be  disturbed  because  of  doubt  as  to  their  correct- 
ness;  Appleton  v.  Ecaubert,  62  Fed.  747,  construing  Ecaubert  watcb 
patent  No.  434,539. 

Distinguished  in  Durham  v.  Seymour,  161  U.  S.  239,  40  L.  £d.  684, 
16  Sup.  Ct.  454,  Supreme  Court  has  no  jurisdiction  over  appeal  from 
Court  of  Appeals  of  District  of  Columbia  upon  claim  of  invention; 
Dover  v.  Greenwood,  154  Fed.  856,  and  Dover  v.  Greenwood,  177  Fed. 
950,  953,  954,  both  holding  in  suit  under  Rev.  Stats.,  §  4915,  to  obUin 
issuance  of  patent  denied  by  patent  office,  it  is  not  allowable  to  review 
evidence  and  grounds  of  that  decision,  unless  foundation  is  laid. 

Patent  office  dedaion  as  to  priority  of  invention  controls^  unless  con- 
trary clearly  established. 

Approved  in  Lane:  v.  Twitchell-Champlin  Co.,  207  Fed.  365,  decision 
of  patent  office  on  question  of  priority  of  patent  held  not  overturned 
in  absence  of  convincing  evidence;  Emerson  &  Morris  Co.  v.  Simp- 
son Bros.  Corp.,  202  Fed.  750,  121  C.  C.  A.  113,  in  suit  for  infringe- 
ment of  patent,  defense  of  anticipation  must  be  upheld  by  more  than 
parol  evidence  of  identity  of  process;  Greenwood  v.  Dover,  194  Fed. 
92,  94,  95,  114  C.  C.  A.  169,  in  suit  under  section  4915,  Rev.  Stats., 
as  to  priority  of  patent,  the  plaintiff  not  having  introduced  convincing 
evidence,  the  award  of  the  patent  office  stands;  Hillard  v.  Remington 
Typewriter  Co.,  186  Fed.  336,  108  C.  C.  A.  534,  in  interference  pro- 
ceedings as  to  typewriter  margin  release,  unsuccessful  party  in  patent 
office  may  deny  invention  in  equity  suit,  although  presumption  is  against 
him;  Novelty  Glass  Mfg.  Co.  v.  Brookfield,  170  Fed.  955,  95  C.  C.  A. 
516,  testimony  of  discharged  employees  of  patentee's  company  in  equity 
suit  did  not  overcome  presumption  of  infringement  established  by 
rulings  of  patent  office ;  Roth  v.  Harris,  168  Fed.  283,  93  C.  C.  A.  581, 
on  question  of  priority  as  to  patent  for  automatic  piano  attachment, 
new  evidence  was  not  sufficient  to  disturb  presumption  in  favor  of 
patent  office  decision;  Richards  v.  Meissner,  163  Fed.  961,  in  absence 
of  evidence  showing  ''mistake"  as  used  in  equity,  findings  of  patent 
office  as  to  priority  of  patent  will  not  be  disturbed;  Automatic  Weigh- 
ing Mach.  Co.  V.  Pneumatic  Scale  Corp.,  166  Fed.  304,  92  C.  C.  A.  206, 
on  question  of  whether  inventor  was  sufficiently  diligent  in  perfecting 
and  patenting  machine  after  conception  to  date  of  patent  carried 
back,  there  being  no  decisive  evidence,  the  negative  decision  of  patent 
office  is  controlling;  Automatic  Weighing  Mach.  Co.  v.  Pneumatic  Scale 
Corporation,  158  Fed.  421,  presumption  created  by  award  of  priority 
by  patent  office  held  overcome  by  evidence  of  anticipation  by  yjerfection 
of  invention  and  communication  to  others;  Richards  v.  Meissner,  158 
Fed.  110,  alleged  inventor  suing  under  Rev.  Stats.,  §  4915,  held  not 
entitled  to  temporary  injunction  to  prevent  patentee  taking  out  final 
papers;  Davis  v.  Garrett,  152  Fed.  725,  in  suit  in  Circuit  Court  under 
Rev.  Stats.|  §  4915,  to  obtain  patent  refused  by  patent  office  and  on 
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appeal,  plaintiff  is  not  entitled  to  decree,  as  matter  of  course,  on  de- 
fault of  defendants,  but  must  establish  his  right;  Soott  v.  Laas,  150  Fed. 
765,  30  C.  C.  A.  500,  sustaining  Laas  v.  Scott,  145  Fed.  196,  enjoining  in- 
fringement where  former  decision  in  contested  interference  case  in 
patent  office  had  been  in  favor  of  plaintiff;  American  Featherbone  Co. 
V.  Warren  Featherbone  Co.,  141  Fed.  658,  72  C.  C.  A.  649,  evidence  of 
prior  public  use,  in  order  to  defeat  patent,  must  be  clear  and  convincing; 
Biyce  Bros.  Co.  v.  Seneca  Glass  Co.,  140  Fed.  173,  holding  evidence 
failed  to  show  prior  public  use  sufficient  to  award  patent ;  R.  Thomas  & 
Sons  Co.  V.  Electric  etc.  Mfg.  Co.,  Ill  Fed.  929,  holding  decision  of  pat- 
ent office,  affirmed  on  appeal,  conclusive  between  parties  on  second  in- 
terference proceedings,  new  evidence  not  being  introduced ;  John  R.  Will- 
iams Co.  V.  Miller  etc.  Mfg.  Co.,  107  Fed.  293,  holding  presumption  of 
validity  arises  from  decision  of  patent  office  in  favor  of  later  of  two 
patents;  Orcutt  v.  McDonald,  27^pp.  D.  C.  232,  in  suit  by  one  hired  by 
manufacturing  company  to  perfect  weighing  scales  invention,  against 
latter  for  interference,  holding  of  patent  office  that  former 's*  invention 
was  incident  to  latter 's  invention  held  not  overthrown  by  evidence; 
Arnold  v.  Tyler,  10  App.  D.  C.  179,  finding  of  patent  office  that  delay  of 
four  years  in  patenting  discovery  during  which  time  another  had  patented 
it  was  sufficient  to  lose  priority  will  not  be  disturbed  on  appeal;  Doyle 
v.  McRoberts,  10  App.  D.  C.  451,  in  view  of  evidence  that  patent  claim- 
ant had  often  heard  invention  attributed  to  patentee  without  comment 
prior  to  success,  presumption  created  by  decision  of  patent  office  for 
patentee  will  not  be  disturbed;  In  re  Griswold,  9  App.  D.  C.  497, 
appeal  by  applicant  for  patent  of  wire  bale-tie  refused  for  anticipation 
was  denied  because  case  did  not  overcome  presumption ;  Hisey  v.  Peters, 
6  App.  D.  C.  72,  in  priority  contest  as  to  patent  of  cartridge-loading 
machine,  presumption  established  by  ruling  of  patent  office  held  not 
overcome;  Durham  v.  Seymour,  6  App.  D.  C.  91,  applicant  for  patent 
for  improvement  on  house-drainage  refused  for  lack  of  novelty  held 
not  to  have  overcome  presumption  against  it  in  spite  of  expert  testi- 
mony; Burr  ▼.  Ford,  5  App.  D.  C.  28,  patentee  of  tank-hoop  coupling 
is  not  to  be  disturbed  in  his  right  on  uncertain  evidence  of  alleged 
prior  discoverer;  Wells  v.  Reynolds,  4  App.  D.  C.  48,  decision  of  patent 
office  on  priority  of  patent  device  for  elevators  was  not  reversed  where 
there  was  evidence  that  plaintiff  was  coemployee  of  patentee  and  did 
not  object  until  employed  by  rival  firm;  Ecaubert  v.  Appleton,  67  Fed. 
921,  15  C.  C.  A.  73,  and  Standard  Cartridge  Co.  v.  Peters  Cartridge 
Co.,  77  Fed.  633,  23  C.  C.  A.  367  (affirming  69  Fed.  410,  411),  both 
following  rule ;  Dalby  v,  Lynes,  64  Fed.  378,  Dalby  improved  undershirt 
patent  No.  357,068  void  as  to  claim  3;  United  States  v.  American  Bell 
Tel.  Co.,  167  U.  S.  267,  42  L.  Ed.  164,  17  Sup.  Ct.  821  (affirming  68  Fed. 
569,  15  C.  C.  A.  569),  upholding  commissioner  in  issuing  second  patent 
to  same  person  where  might  be  reasonable  difference  in  machines; 
American  Sulphite-Pulp  Co.  v.  Howland  Falls  Pulp  Co.,  70  Fed.  993, 
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barden  of  proof  shifted  to  patentee  where  Bhown  that  foreign  inven- 
tion made  known  to  him  prior  to  his  application ;  Adams  v.  Kinzer  etc. 
Mfg.  Co.,  76  Fed.  802,  22  C.  C.  A.  581,  eonstming  Adams  tabular- 
mold  patent  No.  465,771;  Brooks  v.  Sacks,  81  Fed.  405,  26  C.  C.  A. 
456,  evidence  of  priority  must  strongly  outweigh  that  of  patentee; 
Wheaton  v.  Kendall,  85  Fed.  669,  673,  if  priority  of  conception  clearly 
proved,  burden  of  proof  shifts  to  patentee;  Sacks  v.  Brooks,  85  Fed. 
971,  refusing  rehearing  unless  newly  discovered  evidence  of  priority  of 
invention  would,  if  contradicted,  prove  priority;  dissenting  opinion 
in  Tecktonius  v.  Scott,  110  Wis.  454,  86  N.  W.  676,  majority  holding 
judgment  decreeing  band  fastener  infringed  by  device  of  another  adjudi- 
cated that  the  latter  device  is  an  equivalent  of  the  former. 

Distinguished  in  Courson  y.  O'Connor,  227  Fed.  894,  in  suit  under 
Rev.  Stats.,  §  4915,  to  obtain  issuance  of  patent,  plaintiff  does  not 
have  to  establiah  undoubted  diligence  where  there  was  new  evidence, 
and  adverse  finding  of  patent  office  was  based  on  lack  of  evidence; 
Reed  v.  Cropp  Concrete  Mach.  Co.,  218  Fed.  646,  decision  of  patent 
office  based  on  disclaimer  of  defendant,  prior  patentee  of  unimportant 
features,  does  not  raise  presumption  in  favor  of  plaintiff;  Computing 
Scale  Co.  v.  Standard  Computing  Scale  Co.,  195  Fed.  516,  115  C.  C.  A. 
418,  patent  office  decision  not  passing  on  merits  of  question  of  priority 
of  patents  has  no  influence  on  burden  of  proof  in  suit  in  equity  on 
same  issue;  McCreery  Engineering  Co.  v.  Massachusetts  Fan.  Co.,  186 
Fed.  849,  question  as  to  whether  single  installation  of  ventilating  de- 
vice prior  to  patent  constituted  "sale''  was  determined  affirmatively 
by  court  reversing  patent  office;  Dittgen  v.  Racine  Paper  Goods,  181 
Fed.  396,  court  of  equity  proceeding  under  Rev.  Stats.,  §  4918,  ha3 
power  to  declare  both  patents  invalid  for  prior  sale  in  spite  of  pre- 
sumption from  decision  in  favor  of  one  by  patent  office ;  Laas  v.  Scott, 
161  Fed.  124,  where  it  is  shown  that  decision  of  patent  office  on  priority 
case  wad  based  on  false  or  perjured  evidence,  presumption  in  its  favor 
is  destroyed;  McKenzie  v.  Garrett,  43  App.  D.  C.  9,  decision  of  patent 
office  on  priority  is  res  adjudicata  on  same  question  between  assignee 
of  unsuccessful  applicant  and  patentee;  Wurts  v.  Harrington,  10  App. 
D.  C.  153,  upholding  application  of  Wurts  for  patent  for  automatic 
circuit-breaker. 

Collateral  effect  of  patent  office  decision  on  issue  of  interference. 
Note,  24  L.  R.  A.  (N.  8.)  948,  949,  950. 

Priority  between  conflicting  patents.    Note,  20  £.  R.  0.  482. 

Miscellaneous.  Cited  in  Swain  v.  Holyoke  Mach.  Co.,  Ill  Fed.  409, 
49  C.  C.  A.  419,  to  point  that  burden  rests  upon  inventor  installintr 
invention  for  practical  use  by  purchaser,  to  show  use  was  experimental, 
by  proofs  ''frll,  unequivocal  and  convincing";  Durham  v.  Seymour,  6 
App.  D.  C.  90,  in  suit  in  equity  under  Rev.  Stats.,  §  4915,  against  com- 
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missioner  of  patents  for  issiaanee  of  patent|  applieant  cannot  urge 
claims  not  presented  at  that  hearing. 

153  0.  8.  130-155,  38  Zi.  Ed.  660,  14  Snp.  Ot.  795,  THE  BRITANNIA. 

Where  pilot  Is  bound  to  know  if  tide  np,  he  most  act  accordingly  as 
to  speed. 

Approved  in  The  D.  H.  Miller,  76  Fed.  878,  22  C,  C.  A.  597,  moving 
vessel  colliding  with  dredger  at  anchor  not  excused  by  deception  of 
tide  in  harbor. 

Distinguished  in  The  Transfer  No.  9,  170  Fed.  945,  96  C.  C.  A.  154, 
collision  between  tug  and  tow  and  steamer  was  not  due  to  tide  rip 
where  they  signaled  one  another  before  approaching  it. 

Facts  found  by  Circuit  Court  are  binding  on  appeal. 
Approved  in  The  Edwin  I.  Morrison,  153  U.  S.  216,  38  L.  Ed.  694,. 
14  8up.  Ct.  829,  applying  principle  to  findings  as  to  condition  of  vesseL 

Of  crossing  vessels,  one  having  other  on  starboard  must  yield. 

Approved  in  The  Albert  Dumois,'  177  U.  S.  254,  44  L.  Ed.  760,  20 
Sup.  Ct.  601,  dividing  liability  where  descending  steamer,  under  great 
speed,  observing  faulty  movement  of  approaching  steamer,  failed  to 
stop  and  reverse;  The  Chicago,  125  Fed.  717,  60  C.  C.  A.  480,  holding 
privileged  vessel,  maintaining  speed  of  eight  miles  an  hour,  not  in  fault 
where  other  vessel  failed  to  see  privileged  vessel  until  too  late  and 
then  attempted  to  cross  ahead;  The  Breakwater,  155  U.  S.  264,  39 
Ii.  Ed.  143,  15  Sup.  Ct.  102,  following  rule  where  ferry-boat  signals  in- 
coming steamer;  The  Delaware,  161  U.  S.  467,  469,  40  L.  Ed.  776,  16 
Sap.  Ct.  520,  521,  applying  principle  where  steamer  collides  with  tug 
in  fog,  latter  keeping  course;  The  Mexico,  84  Fed.  508,  28  C.  C.  A. 
472,  applying  principle  to  collision  in  open  sea;  The  New  York,  175 
U.  S.  206,  44  L.  Ed.  184,  20  Sup.  Ct.  74  (reversing  82  Fed.  829,  27 
C.  C.  A.  154),  steamer  failing  to  stop  when  signals  not  answered,  in 
fault;  The  Fountain  City,  62  Fed.  91,  10  C.  C.  A.  278,  upon  facts, 
steamer  at  fault  for  not  reversing;  The  Victory,  68  Fed.  397, 15  C.  C.  A. 
490,  Rev.  Stats.,  §  4233,  requiring  steamers  to  keep  to  starboard  in 
narrow  channels,  applies  to  Elizabeth  River;  The  George  S.  Shultz, 
84  Fed.  512,  28  C.  C.  A.  476,  privil^ed  steamer  meeting  tug  and  tow 
guilty  of  contributory  negligence  where  lookout  fails  to  perceive  tow; 
The  Marguerite,  87  Fed.  960,  tug  with  tow  meeting  sailing  vessel  at 
night  in  narrow  channel  must  give  right  of  way,  though  latter  under 
full  sail. 

Distinguished  in  The  Islander,  152  Fed.  386,  81  C.  C.  A.  511,  holding 
narrow  channel  rules  do  not  apply  in  New  York  harbor. 

Bhip  f aTored  by  tide  is  not  excused  from  keeping  course  by  other's 
failure  to  turn. 
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Approved  in  The  Haida,  191  Fed.  626,  collision  of  crossing  steamers 
by  reason  of  privileged  steamer,  herself  burdened  with  respect  to 
steam  scow,  failing  to  turn  when  danger  was  apparent,  was  fault  of 
burdened  steamer;  United  States  v.  Erie  R.  Co.,  172  Fed.  57,  58,  96 
C.  C.  A.  538,  although  vessel  required  by  starboard-hand  role  to  keep 
course  and  speed  slows  down,  other  vessel  is  culpable  for  not  observing 
this  and  avoiding  collision ;  The  Mauch  Chunk,  154  Fed.  184,  83  C.  C.  A 
276,  violation  of  starboard-hand  rule  by  ferry-boat  does  not  excuse 
other  ferry-boat  ramming  her  where  latter  with  reasonable  diligence 
could  have  anticipated  intended  violation;  The  Cygnus,  142  Fed.  89, 
73  C.  C.  A.  309,  vessel  having  right  of  way  not  At  fault  for  keeping 
course  when  other  vessel  failed  to  observe  rules;  The  C.  R.  Hoyt,  136 
Fed.  675,  676,  privileged  vessel  not  at  fault  in  keeping  her  course 
and  finally  turning  from  it  when  danger  imminent;  The  Nutmeg  State, 
62  Fed.  848,  where  tug  at  fault  where  she  slows  up  after  signaling 
contra;  The  Eddie  Garrison,  65  Fed.  255,  both  vessels  liable  where 
ferry-boat  gives  starting  signal  and  stops  and  tug  does  not  stop  on 
hearing  signal;  The  George  L.  Garlick,  91  Fed.  927,  upon  danger  of 
premature  stopping  and  backing. 

Finding  that  vessel's  acts  did  not  contribute,  to  collision  Is  not  bind- 
ing on  appeal 

Approved  in  dissenting  opinion  in  Paine  v.  Foster,  9  Okl.  277,  60 
Pac.  29,  majority  refusing  to  review  decision  based  on  findings  of  Sec- 
retary of  Interior  in  case  of  conflicting  land  claims. 

Direction  that  Tessel  shall  '<keep  course"  does  not  mean  at  same  speed. 
Approved  in  The  Minnie,  100  Fed.  133,  40  C.  C.  A.  312,  holding  tug 
liable  where  master  saw  schooner  in  time  to  avoid  collision  but  failed 
to  take  measures  to  avoid  same. 

Court  did  not  follow  rules  of  1890  because  not  yet  made  operative  bf 
President's  proclamation. 

Approved  in  The  North  Star,  62  Fed.  75,  10  C.  C.  A.  262,  following 
rule. 

Vessel  violating  rule  must  show  that  breach  did  not  contribute  to 
accident. 

Approved  in  The  Albert  Dumois,  177  U.  S.  250,  44  L.  Ed.  758,  20  Sup. 
Ct.  599,  holding  under  facts  of  case,  special  circumstance  not  existing 
rendering  departure  from  rule  of  navigation  necessary  to  avoid  col- 
lision; The  Greystoke  Castle,  199  Fed.  524,  vessel  ramming  overtaken 
tug  cannot  complain  of  poor  rear  lookout  on  tug;  The  Straits  of  Dover, 
120  Fed.  904,  58  C.  C.  A.  86,  holding  vessel  in  fault  failing  to  keep 
course  and  maintain  speed  as  required  by  rule;  Chesley  v.  Nantasket 
Beach  etc.  Co.,  179  Mass.  472,  61  N.  £.  51,  holding  plaintiff  not  entitled 
to   recover  without   showing  that  failure   to   comply  with  fog-signal 
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regulation  did  not  «ontribat«  to  accident ;  Eillien  y.  Hyde,  63  Fed.  176, 
both  vessels  at  fault  where  tug  does  not  sufficiently  port  helm  in  flood 
tide,  and  overtaking  boat  does  not  keep  in  midstream;  Occidental  etc. 
S.  S.  Co.  V.  Smith,  74  Fed.  268,  20  C.  C.  A.  419,  alleged  custom  of  large 
vessels  entering  Golden  Gate  to  take  north  side  does  not  exempt  vessels 
from  disregarding  navigation  rules;  The  H.  F.  Dimock,  77  Fed.  230,  > 
23  C.  C.  A.  123,  honest  judgment  of  master  does  not  excuse  nonob- 
servance  of  statutory  regulation;  The  Beaconsfield,  158  U.  S.  308,  39 
L.  Ed.  995,  15  Sup.  Ct.  862,  reviewing  facts. 

Infringement   of  r^ulations  to  prevent  collisions  at  sea.    Note, 
28  £.  R.  0.  631. 

Miscellaneous.  Cited  in  Smith  v.  Shakopee,  103  Fed.  242,  44  C.  C.  A. 
1,  dividing  damages,  where  both  parties  in  fault. 

153  U.  8.  155>177,  38  L.  Ed.  669,  14  Sup.  Ct.  783,  WHABTON  ▼.  WISE. 

Agreement  between  States  regarding  flslieries  did  not  violate  articles 
of  confederation. 

Approved  in  State  v.  Ashman,  123  Tenn.  662,  135  S.  W.  327,  prosecu- 
tion of  nonresident  under  law  forbidding  nonresidents  to  take  shell-fish 
is  not  void  for  unconstitutionality  of  law. 

State  may  protect  all  fish  within  its  waters  and  punidi  all  violationa 
of  laws. 

Approved  in  Commonwealth  v.  Hilton,  174  Mass.  32,  33,  45  L.  B.  A. 
478,  479,  54  N.  £.  363,  364,  upholdii\g  Pub.  Stats.,  c.  91,  §  68,  regulating 
digging  of  clams. 

Jurisdiction  over  sloughs,  bays  or  lakes  connected  with  river  form- 
ing interstate  boundary.    Note,  25  L.  B.  A.  (N.  8.)  649. 

153  XT.  S.  177-182,  38  L.  Ed.  678,  14  Sup.  Ot.  775,  EBHABDT  ▼.  STEIK- 
HABDT. 

Not  cited. 

153  XT.  S.  183-192,  38  L.  Ed.  680,  14  Sap.  Ot.  806,  OOT7BKO  ▼.  UMITED 
STATES. 

Previous  arming  does  not  render  killing  murder.    Degree   of  crime 
depends  upon  circumstances  of  killing. 

Approved  in  Iowa  v.  Bone,  114  Iowa,  549,  87  N.  W.  511,^  holding  charge 
that  defendant  was  without  right  to  arm  for  self-defense  unless  he  an- 
ticipated assault  under  circumstances  rendering  avoidance  thereof  impos- 
sible without  danger  to  life,  erroneous;  Cooper  v.  State,  123  Tenn.  212, 
138  S.  W.  873,  fact  that  defendant  in  murder  prosecution  had  made 
threats  against  deceased  and  went  armed  did  not  preclude  him  from 
relying  on  self-defense;  Thompson  v.  United  States,  155  U.  S.  278,  283, 
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80  L.  Ed.  150,  152,  15  Sap.  Ct  75,  77,  and  AUen  v.  United  States,  157 
U.  S.  680,  89  L.  Ed.  856,  15  Sup.  Ct.  721,  both  applying  principle;  Wal- 
lace V.  United  States,  162  U.  S.  474,  40  L.  Ed.  1048, 16  Sup.  Ct.  862,  cir- 
cumstances tendii^  to  reduce  murder  to  manslaughter;  dissenting  opin* 
ion  in  Sylvester  v.  State,  46  Fla.  188,  35  South.  149,  majority  holding  it 
not  error  to  refuse  instructions  as  to  defendant's  right  of  previous  arm- 
ing and  self-protection  which  ignore  necessity  of  belief  of  danger  on  his 
part. 

153  XT.  8.  192-19e»  38  L.  Ed.  685,  14  Bap.  OL  885,  HAMBIOK  ▼.  HANBIOS. 

Judiciary  Acts  of  1887-88,  were  designed  to  cmitraet  original  Jurlidic- 
tion  of  Circuit  Courts. 

Approved  in  0 'Conor  v.  Texas,  202  U.  S.  607,  50  L.  Ed.  1126,  26  Sup. 
Ct.  726,  holding  alien  nonresident  could  not  remove  case  commenced 
against  him  by  State  in  State  courts;  Cochran  v.  Montgomery  Co.,  199 
U.  S.  273,  50  L.  Ed.  188,  26  Sup.  Ct.  58,  and  Southern  Ry.  Ce.  t. 
Thomason,  146  Fed.  974,  77  C.  C.  A.  170,  both  holding  suit  in  which  one 
defendant  is  citizen  of  same  State  as  plaintiff  cannot  be  removed  by 
other  defendant  on  ground  of  prejudice  or  local  influence;  McDonnell 
V.  Jordan,  178  U.  S.  238,  44  L.  Ed.  1052,  20  Sup.  Ct.  889,  holding  peti- 
tion for  removal  for  prejudice  or  local  influence  must  be  filed  before 
or  at  term  cause  first  triable  and  before  trial  thereof;  Glover  Mach. 
Wks.  V.  Cooke  Jellico  Coal  Co.,  222  Fed.  533,  suit  by  nonresident  plain- 
tiff against  resident  defendant  for  less  than  three  thousand  dollars  can- 
not be  removed  by  former  to  Federal  court  on  filing  of  counterclaim 
for  more  than  three  thousand  dollars ;  Perkins  v.  Lake  Superior  etc.  Rj- 
Co.,  140  Fed.  910,  condemnation  proceeding  against  numerous  property 
owners  did  not  present  separable  controversy  with  one  owning  portion 
of  land  in  severalty  so  as  to  entitle  him  to  removal ;  Weldon  v.  Fritzlen, 
128  Fed.  615,  denying  removal  of  suit  against  mortgagors  and  creditor 
by  nonresident  mortgage  creditor  of  eodefendant  mortgagors  on  ground 
of  local  prejudice;  Dougherty  v.  Yazoo  etc.  M.  V.  R.  R.  Co.,  122  Fed. 
208,  58  C.  C.  A.  651,  holding  where  complaint  states  joint  action  against 
railroad  and  palace-car  company,  palace-car  company  not  entitled  to 
remove,  eodefendant  being  citizen  where  action  brought ;  Foidk  v.  Gray, 
120  Fed.  163,  holding  where  action  brought  in  State  court  where  neither 
party  a  resident  is  removed  by  defendant,  plaintiff  waives  right  to  ob- 
ject by  consenting  to  orders  relating  to  matters  in  controversy;  Parkin- 
son V.  Brar,  105  Fed.  83,  remanding  cause  lemoved  on  ground  of 
diversity  of  citizenship,  where  cause  not  separable  and  all  defendants 
not  nonresidents,  although  plaintiff  citizen  of  different  State  from  any 
of  defendants;  Fife  v.  Whittell,  102  Fed.  539,  denying  petition  to 
remove  on  ground  of  diverse  citizenship,  where  diverse  citizenship  and 
residence  alleged,  but  not  that  defendant  was  nonresident  of  State; 
Tamell  v.  Felton,  102  Fed.  370,  104  Fed.  162,  denying  removal  npon 
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applieation  of  one  only  of  two  defendants  where  citizenship  of  one 
only  differs  from  plaintiff;  Wahl  y.  Franz,  100  Fed.  683,  40  C.  C.  A.  638, 
holding  proceedings  for  probate  of  will  on  appeal  in  State  court  not 
removable  by  contestant,  a  nonresident,  on  ground  of  prejudice;  County 
Commrs.  of  Baltimore  v.  United  Rys.  etc.  Co.,  99  Md.  89,  57  AtL  677, 
under  statute  authorizing  removal  to  another  county  to  obtain  fair  and 
impartial  trial,  defendants  cannot  obtain  such  removal  without  consent 
of  all  their  codefendants;  Thompson  v.  Southern  Ry.  Co.,  130  N.  C.  142, 
41  S.  E.  9,  holding  petition  for  removal  insufficient  merely  alleging 
corporation  originally  created  under  laws  of  another  State;  Mexican 
Nat.  R.  R.  Co.  V.  Davidson,  157  U.  S.  208,  89  L.  Ed.  675, 15  Sup.  Ct.  565, 
jurisdiction  of  Circuit  Court  on  removal  limited  to  suit  which  might  be 
brought  therein  under  section  1,  25  Stat.  433 ;  Thurber  v.  Miller,  67  Fed. 
378,  14  C.  C.  A.  432,  denying  defendant,  resident  in  State  where  sued, 
right  to  remove  separable  controversy;  Hill  v.  Graham,  11  Colo.  App. 
539,  53  Pac.  1061,  claimant  against  assignee  for  benefit  of  creditors  can- 
not remove,  though  he  be  Federal  court  receiver;  California  v.  Southern 
Pac.  Co.,  157  U.  S.  260,  39  L.  Ed.  694,  15  Sup.  Ct.  603,  arguendo. 

Right  to  remove  cause  from  State  to  Federal  court  for  prejudice 
or  local  influence  as  dependent  upon  citizenship  of  parties.  Note, 
4  Ann.  Oas.  456. 

Semoval  cannot  be  had  because  of  local  yrejndiee  as  between  defend- 
ants. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Martin,  178  V.  S.  248,  44  L.  Ed. 
1056,  20  Sup.  Ct.  855,  denying  removal  of  action  against  railroad  and 
receivers  for  wrongful  death  of  plaintiff's  intestate  upon  petition  of 
receivers;  American  Surety  Co.  v.  Conway,  222  Fed.  143,  judgment 
creditor's  suit  against  resident  administrator  and  nonresidents,  alleged 
fraudulent  gprantees,  cannot  be  removed  to  Federal  court  by  latter; 
Thurber  v.  Miller,  67  Fed.  375,  14  C.  C.  A.  432,  arguendo. 

Necessity  for  joinder  of  all  defendants  in  petition  to  remove  to 
Federal  court,  on  ground  of  diversity  of  citizenship,  action  against 
nonresident  defendants.    Note,  11  Ann.  Oas.  968, 

Costs  must  be  borne  by  party  wrongfully  removing  cause. 

Approved  in  Postal  Tel.  Cable  Co.  v.  Alabama,  155  U.  S.  488,  89  L.  Ed. 
288,  15  Sup.  Ct.  194,  Neel  v.  Pennsylvania  Co.,  157  U.  S.  154,  89  L.  Ed. 
654,  15  Sup.  Ct.  590,  Vermilya  v.  Brown,  65  Fed.  149,  and  Thurber  v. 
Miller,  67  Fed.  379,  14  C.  C.  A.  432,  all  following  rule;  Phoenix-Buttes 
Gold  Min.  Co.  v.  Winstead,  226  Fed.  866,  where  jurisdiction  of  Cir- 
cuit Court  was  collusively  invoked,  plaintiff  was  properly  taxed  with 
costs  of  defendant;  Dougherty  v.  Yazoo  etc.  M.  V.  R.  R.  Co.,  122  Fed. 
211,  58  C.  C.  A.  651,  taxing  costs  of  Circuit  Court  and  Circuit  Court 
of  Appeals  upon  party  wrongfully  removing  cause;  Carrau  v.  United 
XVI— 84 
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SUtea  Fidelity  etc.  Co.«  47  Wash.  658,  92  Pac.  425,  Circuit  Court  had 
jurisdiction  to  require  bond  as  security  for  costs  from  plaintiff  and 
to  award  costs  against  him,  though  it  did  not  have  jurisdiction  of 
cause. 

Miscellaneous.  Cited  in  Columbia  Wire  Co.  ▼.  Boyce,  104  Fed.  174, 
44  C.  C.  A.  588,  to  point  that  act  amending  original  section,  without 
reference  to  prior  amendments,  repeals  prior  amendatory  acts;  Ghiar- 
antee  Co.  of  North  America  v.  First  Nat.  Bank,  95  Va.  485,  28  S.  E. 
911,  petition  must  allege  citizenship  of  parties,  not  mere  residence. 

153  XT.  B.  19»-216,  38  L.  Bd.  688,  14  Sup.  Ot.  823,  THE  EDWIN  L  MOK- 
BI80K. 

Ship  Is  unaeaworthy  if  bilge  plates  will  not  endure  ordinary  usage  and 
weatl&er. 

Approved  in  The  Tjomo,  115  Fed.  922,  attributing  loss  of  cattle  to 
perils  of  sea,  evidence  failing  to  establish  unseaworthiness  or  negligence 
in  stowage  of  cattle. 

Loss  does  not  result  from  peril  of  sea  wliere  Tossel  Is  unseawor^. 
Approved  in  Wright  v.  W.  R.  Grace  ft  Co.,  203  Fed.  362,  363,  damage 
to  cement  from  sea  water  in  voyage  around  Cape  Horn  held  due  to 
unseaworthy  hatches  and  not  to  excepted  perils  of  sea;  The  Phoenicia, 
90  Fed.  120,  ship  having  leaky  port  liable,  though  came  in  contact  with 
fenders. 

Damage  by  sea  water  as  result  of  peril  of  sea  within  contract  of 
affreightment.    Note,  15  Ann.  Oas.  751,  753. 

Charterer  insures  seaworthiness  of  Tessel,  and  is  not  excused  by  latent 
defects, 

Approved  in  Martin  v.  S.  S.  Southwark,  191  U.  S.  6,  48  L.  Ed.  68, 
24  Sup.  Ct.  1,  holding  breaking  down  of  refrigerator  within  three 
hours  of  sailing  raises  presumption  of  unseaworthiness;  The  Benjamin 
Noble,  232  Fed.  396,  fact  that  other  ship  owners  loaded  ships  to 
maximum  does  not  excuse  one  whose  steamer  was  wrecked  in  storm, 
it  being  loaded  ''decks  to''  with  rails;  The  Jeannie,  225  Fed.  183,  dam- 
age to  cans  of  salmon  due  to  sea  water  entering  through  hatches 
and  coal  dust  in  hold  held  fault  of  owners;  Benner  Line  v.  Pendleton, 
217  Fed.  500,  133  C.  C.  A.  349,  where  schooner  sprung  leak  and,  pumps 
being  ineffective,  sank  in  ordinary  weather,  alleged  inspection  prior 
to  departure  does  not  relieve  owner ;  Rainey  v.  New  York  etc.  S.  S.  Co., 
216  Fed.  453,  L,  R.  A.  1916A,  1149,  32  C.  C.  A.  509,  where  chief  engi- 
neer was  killed  by  explosion  of  oil  fumes  because  of  lack  of  safety 
lamps,  implied  warranty  of  owner  as  to  seaworthiness  was  broken; 
The  Babin  Chevaye,  208  Fed.  973,  126  C.  C.  A.  54,  burden  on  charterer 
who  has  agreed  that  ship  is  seaworthy  to  show  that  damage  to  cargo 
from  sea  water  was  due  to  excepted  perils  of  sea  held  sustained;  The 
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Indrapura,  190  Fed.  716,  112  C.  C.  A.  351,  breaking  of  drain-pipe 
daring  voyage,  damaging  cargo,  east  burden  on  owner  to  prove  it  was 
not  dne  to  nnseawoithy  condition  of  vessel  at  start;  Ejiohr  ft  Burchard 
V.  Pacific  Creosoting  Co.,  181  Fed.  859,  where  drums  of  oil  were  broken 
and  damaged  in  nnigfa  weather  off  Cape  Horn  owing  to  poor  stowage, 
ship  is  liable;^  The  Indrapura,  178  Fed.  593,  holding  break  in  water- 
pipe  to  trimming  tank  injuring  cargo  revealed  unsea worthy  condition 
in  that  there  w&b  no  valve  in  pipe  below  tank;  The  Medea,  179  Fed. 
792,  103  C.  C.  A.  273,  fact  that  experienced  master  superintended  load- 
ing of  ship  does  not  excuse  owners  for  damage  due  to  improper  stowage ; 
The  Ninfa,  156  Fed.  516,  damaging  of  cement  due  to  sea  water  leaking 
through  corroded  deck  seams  was  not  due  to  perils  of  sea  although  there 
was  inspection;  Corsar  v.  J.  D.  Spreckels  etc.  Co.,  141  Fed.  265,  72 
C.  C.  A.  378,  holding  vessel  unseaworthy  because  cargo  improperly 
stowed;  Dene  S.  S.  Co.  v.  Munson,  103  Fed.  985,  holding  carriage  of 
asphalt  being  within  charter  terms,  damage  to  vessel  thereby  falls  upon 
owner;  Pacific  Coast  S.  S.  Co.  v.  Bancroft-Whitney  Co.,  94  Fed.  196, 
36  C.  C.  A.  135,  following  rule;  The  Caledonia,  157  U.  S.  135,  140, 
89  L.  Ed.  647,  649,  15  Sup.  Ct.  542,  544,  latent  defects  do  not  excuse 
warranty  of  seaworthiness;  The  Silvia,  68  Fed.  233,  15  C.  C.  A.  362, 
failure  to  close  iron  covers  to  ports  exempts  ship's  liability  under  sec- 
tion 3,  Act  of  February  13,  1893;  The  Carib  Prince,  68  Fed.  255,  15 
C.  C.  A.  385,  arguendo. 

Distinguished  in  The  Rappahannock,  173  Fed.  833,  breaking  of  boiler 
feed-pipe  causing  damage  to  cargo  during  unusually  rough  weather, 
the  pipe  being  in  good  condition  at  start,  constituted  an  excepted  peril 
of  the  sea;  The  Oregon,  133  Fed.  618,  68  C.  C.  A.  603,  holding  vessel 
carrying  passengers  not  an  insurer  of  seaworthiness,  but  carrier  liable 
only  for  high  degree  of  care. 

Limited  in  Lake  Michigan  Car  etc.  Transp.  Co.  v.  Crosby,  107  Fed. 
725,  holding  warranty  not  implied  of  fitness  of  barge  for  particular 
service  or  that  it  was  equivalent  in  capacity  and  structure  to  stone 
scow. 

Burden  if  on  cliarterer  to  snow  seaworfhinew  at  beginning  of  voyage* 
Approved  in  Jahn  v.  Steamship  Folmina,  212  U.  S.  363,  15  Ann.  Oas. 
748,  53  L.  Ed.  551,  29  Sup.  Ct.  363,  burden  of  showing  that  damage 
to  goods  by  sea  water  was  due  to  excepted  perils  of  sea  held  not  sus- 
tained by  carrier;  Martin  v.  S.  S.  Southwark,  191  U.  S.  16,  48  L,  Ed.  72, 
24  Sup.  Ct.  1,  holding  owner  liable,  burden  of  proof  not  being  sustained, 
refrigerator  breaking  down  within  three  hours  of  sailing;  The  Benjamin 
Noble,  232  Fed.  389,  390,  proof  of  contract  with  vessel  owners  to  carry 
steel  rails,  delivery  of  rails  to  carrier  in  good  order,  bill  of  lading  and 
receipt,  and  that  rails  never  were  delivered,  establishes  prima  facie  case 
for  claimants;  The  Enterprise,  228  Fed.  138,  where  rudder  of  tug  broke, 
losing  tow,  burden  was  on  owners  to  prove  it  to  have  been  inevitable 
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aecident;  The  B.  P.  Fitzgerald,  212  Fed.  682,  687,  129  C.  C.  A.  214, 
before  vessel  owner  can  claim  damage  to  wheat  cargo  from  kerosene 
was  due  to  fault  in  management  of  vessel  Eader  27  Stat.  445,  §3, 
he  most  show  that  vessel  was  seaworthy  at  eonunencement  of  passa^; 
The  Medea,  179  Fed.  785,  103  C.  C.  A.  273,  fafct  that  damage  to  eaigo 
was  due  to  sea  water  does  not  of  itself  reliave  owners  of  burden  of 
showing  damage  was  due  to  perils  of  sea;  The  Konigin  Lnise,  173  Fed. 
814,  in  case  of  breakage  of  barrels  eontainiag  oil,  burden  held  to  be 
on  owner  to  show  fault  was  within  exempted  defects  in  packing;  The 
Gordon  Campbell,  141  Fed.  438,  holding  evidence  failed  to  show  sea- 
worthiness ;  The  Tenedos,  137  Fed.  445,  447,  fact  that  port  in  hull  left 
open  when  vessel  began  voyage,  through  which  water  injured  caigo, 
showed    unseaworthiness;    Nord-Deutscher  Lloyd  v.  President  etc.  of 
Insurance  Co.  of  North  America,  110  Fed.  426,  49  C.  C.  A.  1,  holding 
due  diligence  not  exercised  to  make  lighter  seaworthy,  seams  improperly 
calked,  opening  and  admitting  water  when  boat  rocked  by  slight  swell; 
The  Manitoba,  104  Fed.  157,  holding  vessel  sailing  with  port  open, 
proper    diligence  not  shown  in  maintaining    watch    during    loading; 
Adams  v.  Carey,  60  Or.  166,  118  Pac.  558,  in  action  by  owners  of  ing 
for  compensation  under  charter-party  alleging  its  seaworthy  condition, 
where  latter  is  denied  by  defendant,  burden  is  on  plaintiff  to  prove  it; 
The  Irrawaddy,  171  U.  S.  190,  43  L.  Ed.  181,  18  Sup.  Ct.  832,  and 
Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94  Fed.  200,  36  C.  C.  A 
135,  following  rule;  The  Caledonia,  157  U.  8.  130,  89  L.  Ed.  646,  15 
Sup.  Ct.  540,  latent  defects  do  not  excuse  warranty  of  seaworthiness; 
The  Majestic,  166  U.  S.  386,  41  L.  Ed.  1043,  17  Sup.  Ct.  602,  burden 
on  carrier  to  show  loss  due  to  act  of  God;  The  Sintram,  64  Fed.  885, 
warranty  of  seaworthiness  is  not  warranty  of  exemption  from  damage 
at  sea;  The  Mary  L.  Peters,  68  Fed.  920,  ship  liable  when  decks  in 
poor  condition  before  sailing;  The  Manua  Loa,  76  Fed.  836,  sustaining 
seaworthiness  of  vessel  though  not  recalked;  The  Queen,  78  Fed.  165, 
evidence  of  seaworthiness  at  commencement  of  voyage  not  sufficient 
to  shift  burden  where  goods  damaged;  The  Phoenicia,  90  Fed.  119, 
applying  principle  when  ship  had  leaky  port;  The  Aggi,  93  Fed.  490, 
491,   upon  sufficiency  of  inspection  of  vessel  prior  to  voyage;  Mitchell 
V.  Carolina  Cent.  R.  R.  Co.,  124  N.  C.  245,  44  L.  R.  A.  618,  32  S.  E.  673, 
shipper,  under  bill  of  lading,  exempting  from  damages,  not  caused  by 
companies'  damages,  has  not  burden  of  proof. 

Distinguished  in  Franklin  Sugar-Refining  Co.  v.  Funch,  73  Fed.  845, 
846,  20  C.  C.  A.  61,  presumption  of  seaworthiness  at  commencement  of 
voyage. 

Excoptioii  ef  perils  of  sea  does  not  relieve  Charterer  ftom  effect  of 
negligence. 

Approved  in  The  Palmas,  108  Fed.  89,  47  C.  C.  A.  220,  holding  ship 
liable  when  sea  water  in  ordinary  winter  weather  entered  chain-locker 
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and  damaged  eaxgo  of  sugar;  Alaska  Coast  Co.  ▼.  Alaska  Barge  Co., 
79  Wash.  221,  L.  R.  A.  19150,  423,  140  Pac.  336,  charterer  retoming 
vessel  to  owner  in  damaged  condition  has  burden  of  proving  this  was 
due  to  excepted  act'  of  Gk>d;  Central  Trust  Co.  7.  East  Tennessee  etc. 
Ry.  Co.,  70  Fed.  767,  arguendo. 

Distinguished  in  Stem  v.  Fernandez,  222  Fed.  46,  137  C.  C.  A.  580, 
capsizing  of  river  scow  when  puff  of  wind  blew  her  against  snag  was 
«zcepted  peril  of  sea  relieving  owner. 

Limitation  of  liability  in  charter-party  or  bill  of  lading.    Note, 
84  £.  R.  0.  871. 

Oharterar,  Inspecting  plates  only  externally,  tikes  ride  of  being  nu 
able  to  prove  seaworthiness. 

Approved  in  The  Enterprise,  228  Fed.  137,  where  rudder  of  tug  broke 
by  reason  of  corrosion,  thereby  losing  tow,  owner's  attempt  to  avoid 
liability  by  proving  inspection  prior  to  voyage  was  unavailing;  The 
Citta  Di  Palermo,  226  Fed.  526,  where  during  heavy  weather  water 
entered  fore  hold  of  vessel  through  rivet  holes,  injuring  hides,  and 
badly  repaired  pump  would  not  remove  it,  previous  inspection  is  un- 
availing  to  relieve  owner  of  responsibility;  The  Friesland,  104  Fedl  100, 
holding  evidence  failed  to  show  proper  inspection,  cargo  damaged  by 
sea  water  entering  through  hole  made  by  corrosion;  The  Millie  R. 
Bohannon,  64  Fed.  884,  following  rule;  The  Alvena,  74  Fed.  255,  ship 
liable  where  iron  plates  corroded  by  acid  and  sea  water  drained  through 
cracks;  The  Kensington,  88  Fed.  334,  good  stowage  of  baggage  must 
be  proved  to  exempt  ship;  Farr  etc.  Mfg.  Co.  v.  International  Nav.  Co., 
94  Fed.  676,  construing  2  Supp.  Rev.  Stats.,  p.  81,  relative  to  duty  of 
furnishing  seaworthy  vessel;  dissenting  opinion  in  The  Warren  Adams, 
74  Fed.  416,  20  C.  C.  A.  486,  upon  sufficiency  of  proof  of  seaworthiness 
where  seams  examined. 

Distinguished  in  The  Dunbritton,  73  Fed.  358,  359,  19  C.  C.  A.  449, 
ship  not  liable  where  cargo  damaged  by  water  entering  ventilator  holes, 
where  ventilators  had  been  tested;  In  re  Meyer,  74  Fed.  890,  sustaining 
seaworthiness  of  vessel. 

153  XT.  8.  216-228,  38  la.  Bd.  694,  14  8up.  Ct.  837,  KTJNKIS  ▼,  BXTRNHAM. 
Motion  for  nonsuit  is  waived  by  putting  In  evidence  afterward. 

Approved  in  Northwestern  Steamship  Co.  v.  Griggs,  146  Fed.  474, 
77  C.  C.  A.  28,  reaffirming  rule;  Perovich  v.  United  States,  205  U.  S. 
91,  61  L.  Ed.  728,  27  Sup.  Ct.  456,  in  murder  prosecution,  motion  of 
defendant  for  directed  verdict  on  account  of  absence  of  proof  of  corpus 
delicti,  is  waived  by  introducing  evidence  on  its  denial;^  Sigafus  v. 
Porter,  179  U.  S.  121,  45  L.  Ed.  116,  21  Sup.  Ct.  36,  holding  defendant 
could  not  assign  as  error  refusal  to  dismiss  evidence  put  in  after 
refusal;  Chautauqua  Institution  v.  Zimmerman,  233  Fed.  375,  378,  in 
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action  for  breach  of  contract  as  to  publication  of  maganne  where 
both  parties  stipulated  in  writing  that  jury  was  waived,  appellate 
court  cannot  review  findings  of  fact;  Alaska  Fishermen's  Paeking 
Co.  V.  Chin  Quong,  202  Fed.  710,  121  C.  C.  A.  169,  in  suit  for 
consideration  for  contract  to  can  salmon,  defendant  waives  motion 
for  nonsuit  by  introducing  evidence  to  show  nonperformance  after 
its  denial;  Leonard  Martin  Const.  Co.  v.  Highbarger,  175  Fed. 
342,  99  C.  C.  A.  128,  in  action  by  workman  for  personal  injuries, 
introducing,  of  testimony  by  defendant  after  motion  for  nonsuit 
denied  waives  exception;  Burton  v.  United  States,  142  Fed.  60,  73 
C.  C.  A.  243,  motion  to  direct  verdict  of  not  guilty  as  to  one  defendant 
waived  by  later  putting  in  evidence  for  that  defendant;  Walton  v. 
Wild  Goose  Mining  etc.  Co.,  123  Fed.  214,  60  C.  C.  A.  155,  holding 
defendant,  introducing  evidence  after  motion  denied,  cannot  assign 
same  as  error;  McCrea  v.  Parsons,  112  Fed.  918,  50  C.  C.  A.  612,  de- 
fendant introducing  evidence  after  motion  overruled  and  not  renewing 
same  at  close  of  testimony;  Southern  Loan  &  Trust  Co.  v.  Benbow, 
135  N.  C.  305,  47  S.  E.  436,  plaintiff's  objections  to  putting  in  evidence 
portions  of  record  of  supplementary  proceeding  on  groubd  that  they 
were  fragmentary  waived  by  his  later  introducing  the  entire  record; 
Hansen  v.  Boyd,  161  U.  S.  403,  40  L.  Ed.  748,  16  Sup.  Ct.  573,  Western 
Union  Tel.  Co.  v.  Thorn,  64  Fed.  291, 12  C.  C.  A.  104,  Sigaf  us  v.  Porter, 
84  Fed.  431,  and  Detroit  Crude  Oil  Co.  v.  Grable,  94  Fed.  76,  36  C.  C.  A. 
94,  following  rule;  Union  Casualty  etc.  Co.  v.  Schwerin,  80  Fed.  639, 
26  C.  C.  A.  45,  defendant  may  move  for  peremptory  instruction  after 
waiver  of  nonsuit. 

Waiver  of  exception  to  denial  of  application  to  take  case  from  jury 
by  subsequent  introduction  of  evidence.    Note,  14  Ann.  Oas.  124. 

Effect  of  request  by  both  parties  for  direction  of  verdict.    Note, 
Ann.  Gas.  1913G,  1343. 

Bejectlon  of  immaterial  evidence  Is  harmless  error. 
Approved  in  Crook  v.  International  Trust  Co.,  32  App.  D.  C.  512, 
on  issue  as  to  whether  call  on  stockholders  had  been  made,  error  in 
excluding  proof  of  interest  of  witness  so  testifying  is  immaterial  where 
stockholders  :were  estopped  to  deny  call  was  made. 

Agent. may  testify  as  to  drcnmstances  of  action,  alttumgli  parol  wonld 
thereby  show  written  contract. 

Approved  in  In  re  Morgantown  Tin  Plate  Co.,  184  Fed.  112,  in  suit 
by  railroad  company  and  another  to  rescind  contract  with  rolling-mills 
company  to  remove  plant  to  terminus  of  railroad,  circumstances  of 
purpose  of  contract  and  benefits  to  railroad  may  be  inquired  into  on 
question  of  possibility  of  restoring  statu  quo;  Marx  v.  American  Malt- 
ing Co.,  169  Fed.  585,  95  C.  C.  A.  80,  in  suit  by  vendor  for  contract 
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price  of  malt  sold  nnder  contract  to  supply  corporation  all  it  needed  in 
year,  it  was  competent  to  show  that  plaintiff  knew  what  defendant 
would  need ;  Walker  v.  Brown,  165  U.  S.  668,  41  L.  Ed.  872»  17  Sup.  Ct. 
458,  admitting  parol  evidence  of  intention  to  create  lien  on  bonds  where 
contract  ambiguous;  Blake  v.  Pine  Mountain  Iron  etc.  Co.,  76  Fed.  654, 
22  C.  C.  A.  430,  parol  evidence  not  admissible  to  supply  omissions  in 
contract  to  convey  land;  First  Nat.  Bank  v.  Woodrum,  86  Fed.  1003, 
admitting  parol  evidence  of  circumstance  under  which  contract  made  to 
explain  ambiguous  deed. 

Appellate  court  is  bound  by  flndlngs  of  fact,  supported  by  evidence. 
Approved  in  American  Bridge  Co.  v.  Camden  etc.  Ry.  Co.,  135  Fed. 
331,  68  C.  C.  A.  131,  Paul  v.  Delaware  etc.  R.  Co.,  130  Fed.  956,  and 
San  Fernando  etc.  R.  Co.  v.  Humphrey,  130  Fed.  301,  64  C.  C.  A.  544, 
all  reaffirming  rule;  Dooley  v.  Pease,  180  U.  S.  132,  45  L.  Ed.  460,  21 
Sup.  Ct.  331,  refusing  to  review  errors  alleged  in  finding  of  facts,  some 
evidence  supporting  same;  Lillie  v.  Dennert,  232  Fed.  107,  on  writ 
of  error  from  decision  of  court  without  jury  that  judgment  against 
joint  tort-feasors  had  been  satisfied  by  payment  by  one,  finding  that 
one  had  paid  cannot  be  reviewed  if  there  was  evidence;  United  States 
v..  Title  Guaranty  etc.  Co.,  218  Fed.  68,  134  C.  C.  A.  19,  on  writ 
of  error  from  action  on  Federal  contractor's  bond,  finding  that  suit 
was  brought  after  year  from  settlement  between  contractor  and  gov- 
ernment was  not  reviewable,  there  being  some  evidence  on  point;  Law- 
ton  V.  Carpenter,  195  Fed.  363,  115  C.  C.  A.  264,  where  at  close  of  evi- 
dence in  action  on  note  both  parties  requested  directed  verdict  without 
submitting  special  instructions  in  case  this  was  refused,  appellate  court 
could  only  review  conclusions  of  law,  the  evidence  being  conflicting; 
Pacific  Sheet  Metal  Works  v.  Califomian  Canneries  Co.,  164  Fed.  983, 
91  C.  C.  A.  108,  in  suit  on  contract  for  sale  of  cans,  finding  of  fact 
as  to  number  of  cans  delivered  cannot  be  reviewed  on  writ  of  error  if 
evidence  conflicts ;  Swensen  v.  Cunningham,  157  Fed.  754,  85  C.  C.  A.  146, 
on  writ  of  error  from  trial  by  court  according  to  stipulation,  overrul- 
ing of  motion  to  find  for  plaintiff  cannot  be  reviewed,  evidence  being 
conflicting;  Mead  v.  Chesbrough  Bldg.  Co.,  151  Fed.  1002,  81  C.  C.  A. 
184,  in  action  of  ejectment  where  both  parties  requested  directed  ver- 
dict at  close  of  evidence,  appellate  court  could  only  review  judgment 
as  to  conclusions  of  law,  there  being  some  evidence  to  support  findings 
of  fact;  United  States  Fidelity  etc.  Co.  v.  Board  of  Commrs.  of  Wood- 
son County,  145  Fed.  151,  76  C.  C.  A.  114,  holding  question  whether 
there  was  sufficient  evidence  to  support  finding  not  properly  presented; 
Bradley  Timber  Co.  v.  White,  121  Fed.  785,  58  C.  C.  A.  55,  holding' 
both  parties  concluded  by  facts  found,  court  directing  verdict  for  one, 
upon  motion  of  both  for  peremptory  instruction;  Kunkel  v.  Brown, 
99  Fed.  596,  39  C.  C.  A.  665,  holding  finding  of  fact,  in  action  at  law, 
tried  by  stipulation  without  jury,  binding  where  any  evidence  supports 
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it;  Mowre  v.  Western  Meat  Co.,  16  N.  M.  117,  113  Pac.  830,  in  suit 
for  use  and  oecnpation  of  premises,  findings  of  title  in  plaintiff  will 
not  be  reviewed,  there  being  substantial  evidence  of  it,  where  both 
))artie8  had  moved  for  instructed  verdict ;  Fisher  v.  United  States  Nat. 
Bank,  64  Fed.  712,  12  C.  C.  A.  413,  following  rule  upon  finding  of 
fraudulent  representation;  Columbus  Safe  Deposit  Co.  v.  Burke,  88 
Fed.  636,  32  C.  C.  A.  67,  following  rule  upon  question  of  waiver; 
Beuttell  V.  Magone,  157  U.  S.  158,  80  L.  Ed.  656,  15  Sup.  Ct.  567, 
refusing  to  review  verdict  where  both  parties  ask  for  peremptory  in- 
struction ;  Ahlhauser  v.  Butler,  63  Fed.  793,  11  C.  C.  A.  434,  upon  neg- 
ligence of  attorney  in  management  of  suit;  Dooley  v.  Pease,  88  Fed. 
448,  31  C.  C.  A.  582,  declining  to  review  Circuit  Court  decision  on  mixed 
question  of  law  and  fact. 

Distinguished  in  dissenting  opinion  in  Lawton  v.  Carpenter,  195  Fed. 
368,  115  C.  C.  A.  264,  majority  Holding  that  where  at  close  of  evidence 
in  action  on  note  both  parties  requested  directed  verdict  without  sub- 
mitting special  instructions  in  case  this  was  refused,  appellate  court 
could  only  review  conclusions  of  law,  the  evidence  being  conflicting. 

Production  of  weaker  evidence  raises  presmnptlon  fbat  stronger  would 
have  been  prejudiced. 

Approved  in  Norguet  v.  Paramount  Worsted  Mills,  177  Fed.  975, 
plaintiff,  who  claims  damages  for  being  knocked  down  by  defective 
shuttle  in  room  with  ten  others,  who  has  no  corroboration,  was  regarded 
with  suspicion;  Choctaw  &  M.  R.  Co.  v.  Newton,  140  Fed.  238,  71 
C.  C.  A.  655,  applying  rule  to  evidence  of  amount  and  character  of 
work  done  under  a  contract,  when  contractors  themselves,  who  were 
parties  to  suit,  failed  to  testify;  In  re  Kellogg,  113  Fed.  130,  holder 
of  mortgage  failing  to  call  original  holder  or  person  in  whose  favor 
mortgage  made  to  clear  transaction  of  usurious  character;  American 
Bell  Tel.  Co.  v.^  National  Tel.  Mfg.  Co.,  109  Fed.  1018,  holding  absence 
of  witnesses  who  could  testify  upon  important  issue  justified  presump- 
tion that  such  testimony  would  be  unfavorable;  Chesapeake  Beaeh 
Ry.  Co.  v.  Brez,  39  App.  D.  C.  71,  in  action  for  damages  through  acci- 
dent causing  death  of  passenger  in  scenic  railway,  failure  of  company 
to  produce  gripman  who  was  in  position  to  see  was  counted  against  it; 
Yarborough  v.  Hughes,  139  N.  C.  211,  51  S.  E.  908,  it  is  reversible  error 
to  refuse  such  an  instruction. 

153  XT.  B.  228-239,  38  It.  Ed.  698,  14  Sup.  Ct  816,  BX7BKE  ▼.  DUIJLHET. 

Evidence  of  oral  agreement  contemporaneous  w^th  written  agreemttnt 
cannot  vary  latter. 

Approved  in  McGuire  v.  Qerstley,  26  App.  D.  C.  203,  in  suit  on  bond, 
plea  that  it  was  given  to  secure  credit  of  principals  in  purchasing  wines 
from  plaintiffs  and  was  not  to  be  due  until  former  should  receive  money 
from  retail  sales  was  bad;  Bieber  v.  Gans,  24  App.  D.  C.  521,  in  actioo 
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on  bond,  plea  that  it  was  to  take  effect  as  to  deficiency,  from  sale  of 
interest  in  property  only  in  case  sale  was  made  by  obligor  and  not 
by  tmstee  of  deed  of  trust,  as  was  done,  is  bad;  Pnrity  Ice  Co.  v. 
Hawley  Down  Draft  Furnace  Co.,  22  App.  D.  C.  591,  in  action  on  con- 
tract for  sale  of  furnaces,  plea  that  there  was  parol  warranty  that 
furnaces  would  be  taken  back  if  unsatisfactory  as  alleged  is  no  defense ; 
Randle  v.  Davis  Coal  etc.  Co.,  15  App.  D.  C.  361,  affidavit  of  indorser 
sued  on  note  that  it  was  g^ven  as  price  of  coal  sold  maker  and  that 
he  signed  to  secure  to  maker  future  decrease  in  price,  which  was  not 
granted,  states  no  defense;  Fralick  v.  Mercer,  27  Idaho,  364,  148  Pac. 
907,  suit  on  contract  to  deliver  specified  number  of  ties  cannot  be 
defended  on  ground  that  there  was  contemporaneous  oral  agreement 
that  defendant  could  deliver  as  many  as  able;  Eugene  Dietzgen  Co.  v. 
Kokosky,  113  La.  454,  455,  66  L.  B.  A.  508,  37  South.  26,  27,  in  suit 
to  restrain  defendant  from  entering  into  competition  in  violation  of 
contract,  evidence  of  contemporaneous  parol  agreement  that  contract 
was  to  be  in  force  only  so  long  as  defenduit  should  be  employed  by 
plaintiff  was  inadmissible. 

Bills  and  notes  in  bands  of  innocent  liolders  eaimot  be  impaired  by 
oral  aareements  between  original  parties. 

Approved  in  Qillette  v.  Hodge,  170  Fed.  314,  95  C.  C.  A.  205,  notes 
given  on  condition  that  four  other  signatures  should  be  obtained  before 
they  should  bind  maker,  which  were  not  obtained,  are  valid  in  hands 
4 of  bona  fide  indorsee;  Thompson  v.  Love,  61  Ark.  86,  32  S.  W.  66, 
purchaser  for  value,  before  maturity  of  note,  procured  by  fraud,  is  in- 
nocent holder  if  he  had  no  knowledge  of  fraud. 

Distinguished  in  Jones  v.  Jackson,  86  Aric.  200,  110  S.  W.  216,  where 
purchaser  of  notes  for  value  had  knowledge  that  maker  denied  liability, 
and  of  circumstances  suggesting  fraud,  he  was  not  bona  fide. 

Parol  evidence  of  conditions  in  note  and  bills.    Note,  128  Am.  St. 
Bep.  612,  688. 

Contemporaneous  agreements  and  their  breach  as  defense  to  note. 
Note,  48  L.  B.  A.  454,  480. 

Pai'ol  evidence  as  to  note  or  bill  of  exchange.    Note,  4  E.  B.  0. 


Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  B.  0. 
226,  280. 

Bnle  excluding  varying  parol  evidoice  is  inapplicable  wbere  writing 
was  never  in  force  as  contract. 

Approved  in  American  Fine  Art  Co.  v.  Simon,  140  Fed.  536,  538, 
72  C.  C.  A.  45,  evidence  admissible  to  show  defendant  signed  certain 
designs  submitted  to  him  for  a  particular  purpose  and  without  agreeing 
to  contract ;  Keene  Mach.  Co.  v.  Barratt,  100  Fed.  594,  40  C.  C.  A.  571, 
holding  contract  did  not  become  effective  where  materially  altered  after 


153  U.  S.  22a-239        NOTES  ON  U.  S.  REPORTS.  1018 

passing  out  of  plaintiff's  hands;  Barton-Parker  Mfg.  Co.  v.  Taylor, 
78  Ark.  589,  94  S.  W.  714,  evidence  admissible  to  show  paper  signed 
wa^  not  to  become  contract  until  certain  clause  should  be  added  by 
other  party;  Hurlburt  v.  Dusenbury,  26  Colo.  244,  57  Pac.  861,  and 
Reiner  v.  Crawford,  23  Wash.  671,  63  Pac.  517,  both  admitting  parol 
evidence  to  show  written  contract  inoperative  because  of  separate  oral 
agreement  constituting  condition  precedent;  Donaldson  v.  Uhlfelder, 
21  App.  D.  C.  493,  in  action  by  landlord  against  tenant  for  removal 
without  giving  notice,  it  is  competent  for  latter  to  show  that  he  signed 
lease  on  condition  that  it  was  not  to  have  effect  until  certain  repairs 
were  made,  which  had  not  been  made;  McCormick  Mach.  Co.  v.  Mor- 
Ian,  121  Iowa,  453,  96  N.  W.  976,  parol  evidence  admissible  to  show 
contract  delivered  to  seller's  agent  was  to  be  held  by  him  and  not 
delivered  to  seller  until  further  directions;  Bartholomew  v.  Fell,  92 
Kan.  68,  139  Pac.  1017,  in  action  against  accepter  on  draft,  evidence 
was  admissible  to  show  draft  was  accepted  on  condition  that  accepter 
should  become  indebted  to  maker  on  real  estate  deal  which  never  oc- 
curred; Southern  Street  Ry.  Adv.  Co.  v.  Metropole  Shoe  Mfg.  Co.,  91 
Md.  68,  46  Atl.  515,  admitting  parol  evidence  to  show  parties  never 
intended  written  instrument  to  be  binding;  Humphrey  v.  Timken  Car- 
riage Co.,  12  Okl.  432,  75  Pac.  534,  where  plaintiff's  agent  got  defendant 
to  sign  order  for  goods  under  agreement  that  it  would  be  used  only  for 
another  purpose,  such  agreement  can  be  shown  by  parol;  Koester  v. 
Northwestern  Port  Huron  Co.,  24  S.  D.  556,  124  N.  W.  744,  order  for 
threshing  outfit  and  notes  therefor  may  be  shown  in  action  on  them 
to  have  been  given  to  agent  of  seller  on  condition  that  they  should 
not  be  given  to  seller  until  threshing  machine  had  been  found  as 
warranted;  Catt  v.  Olivier,  98  Va.'  584,  36  S.  E.  981,  admitting  evi- 
dence to  show  notes  delivered  upon  conditions  not  fulfilled;  La  Grande 
Nat.  Bank  v.  Blum,  26  Or.  52,  37  Pac.  49,  admitting  evidence  of  agree- 
ment forming  consideration  for  delivery  of  note;  dissenting  opinion 
in  Anderson  v.  Matheny,  17  S.  D.  233,  95  N.  W.  913,  majority  holding 
under  statute,  surety  on  note  cannot  show  parol  agreement  whereby 
payee  had  agreed  to  proceed  on  mortgage  given  by  maker  before  re- 
quiring payment  of  lien. 

Incomplete  deliyery  of  instrument,  as  maker's  note,  may  be  shown  tf 
against  payee. 

Approved  in  Hartford  Fire  Ins.  Co.  v.  Wilson,  187  U.  S.  474, 47  L.  Ed. 
264,  23  Sup.  Ct.  192,  holding  insurance  company  not  liable,  policy  de- 
livered upon  understanding  policy  not  binding  until  company  inspected 
premises  and  accepted  risk;  Brady  v.  Kern,  218  Fed.  865,  in  suit  on 
absolute  contract  for  sale  of  stock,  it  is  competent  for  vendee  to  prove 
that  it  was  made  on  condition  that  he  could  borrow  money  from  bank- 
ers ;  Storey  v.  Storey,  214  Fed.  975,  976,  977,  978,  131  C.  C.  A.  269, 
son  sued  by  father  on  promissory  notes  may  show  that  they  were  given 
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as  evidence  of  advances ;  Howell  v.  Ware,  175  Fed.  746,  99  C.  C.  A.  318, 
defendant  sued  on  notes  may  show  that  they  were  given  on  condition' 
that  they  were  to  be  void  if  he  successfully  managed  their  brokerage 
business;  French  v.  French,  133  Fed.  492,  66  C.  C.  A.  365,  raising  but 
not  deciding  question  whether  parol  evidence  admissible  of  agreement 
whereby  maker  of  note  was  to  pay  on  it  only  what  should  remain  after 
satisfying  certain  mortgage;  Worthen  v.  Stewart,  116  Ark.  306,  172 
S.  W.  859,  in  action  by  broker  for  commissions,  evidence  is  admissible 
to  show  that  in  securing  written  authority  for  exchange  of  land  from 
customer,  he  dissuaded  latter  from  inserting  condition  of  inspection, 
saying  he  would  communicate  this  orally  with  prospective  purchaser, 
which  was  not  done;  Ban-  Cash  etc.  Co.  v.  Brooks-Ozan  Mercantile  Co., 
82  Ark.  225,  101  S.  W.  410,  in  action  on  contract  for  purchase  of  cash 
and  package  carriers  for  store,  evidence  was  admissible  to  show  that 
contract  was  not  to  take  effect  until  it  was  known  that  arrangements 
for  more  room  could  be  carried  out;  Fidelity  Title  etc.  Co.  v.  Ruby, 
1^  Ariz.  79,  141  Pac.  119,  in  suit  on  promissory  note  it  is  competent 
for  defendant  to  show  that  it  was  g^ven  plaintiff  as  memorandum 
of  amount  to  be  due  him  when  note  held  by  plaintiff  for  sale  of  effects 
of.  former  partnership  between  plaintiff,  defendant  and  others,  should 
be  paid;  Geoi^e  V.  Williams,  27  Colo.  App.  406,  149  Pac.  839,  in  action 
on  note  given  in  payment  of  corporate  stock,  evidence  is  admissible 
to  show  that  it  was  payable  only  in  case  maker  received  sufficient  divi- 
dends or  did  not  g^ve  his  patronage  to  corporation  as  agreed;  Devine 
V.  Western  Slope  Fruit  Growers'  Assn.,  27  Colo.  App.  871,  149  Pac. 
842,  defendant  may  show  promissory  note  was  given  corporation  only 
for  them  to  borrow  money  on  as  security;  Sumter  Co.  State  Bank  v. 
Hays,  68  Fla.  475,  67  South.  109,  indorsee  cannot  enforce  note  bought 
with  knowledge  that  it- was  given  for  stock  subscription  on  condition 
that  corporation  should  be  oiganized  within  three  months,  although  he 
was  ignorant  of  failure  to  organize;  Heitman  v.  Commercial  Bank, 
6  Ga.  App.  592,  599,  65  S.  E.  594,  597,  evidence  of  condition  to  delivery 
of  note  that  it  should  take  effect  only  if  ten  indorsers  could  be  obtained 
is  admissible,  it  not  contradicting  letter  by  defendant,  asking  plaintiff 
to  dispense  with  thirteen  indorsers;  Thompson  v.  Carter,  6  Ga.  App.' 
606,  65  S.  E.  600,  maker  of  note  may  recover  in  trover  against  payee 
where  note  was  delivered  on  condition  that  horse  should  be  cured  ^  of 
lameness,  which  was  not  done,  and  payee  converted  note;  Hunter  v. 
First  Nat.  Bank,  172  Ind.  76,  87  N.  E.  739,  surety  on  note  may  show 
that  he  signed  on  condition  that  signature  of  cosurety  should  be  ob- 
tained; Mehlin  v.  Mutual  Reserve  Fund  Life  Assn.,  2  Ind.  Ter.  401, 
404,  51  S.  W.  1065,  1066,  parol  evidence  was  admissible  to  show  note 
in  payment  of  life  insurance  premium  was  delivered  on  condition  that 
maker  make  subsequent  inquiry  and  become  satisfied  with  insurance; 
Wiltse  V.  Fifield,  143  Iowa,  336,  121  N.  W.  1087,  in  suit  on  contract 
of  partnership  for  sale  of  heaters,  evidence  is  admissible  to  show  that 
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it  was  signed  on  condition  that  part  be  remitted ;  McKnight  v.  Parsons, 
136  Iowa,  394,  396,  125  Am.  St.  Rep.  266,  15  Ann.  Cas.  665,  22  K  B.  A. 
(N.  S.)  718,  113  N.  W.  860,  861,  maker  of  note  may  show  that  it  was 
delivered  on  condition  that  cow  sold  should  have  calf,  and  burden  is 
on  indorsee  to  show  good  faith;  J.  I.  Case  Threshing  Maeh.  Co.  v. 
Barnes,  133  Ky.  331,  333,  19  Ann.  Oas.  246,  117  S.  W.  421,  in  action 
for  selling  price  of  threshing-machine  alleged  to  have  been  sold,  it  is 
competent  for  defendants  to  prove  contract  was  on  condition  that  ma- 
chine should  do  certain  work  which  in  test_it  failed  to  do;  Colonial 
Park  Estates  v.  Massart,  112  Md.  656,  77  Atl.  277,  in  action  to  recover 
money  paid  on  purchase  price  of  lots,  evidence  is  admissible  to  sbow 
that  it  was  paid  on  condition  that  a  contract  should  be  executed  later 
and  that  ambiguous  document  later  signed  was  thought  by  defendant 
to  be  receipt  and  direction  as  to  intended  grantee;  A.  D.  Birely  &  Sons 
V.  Dodson,  107  Md.  234,  68  Atl.  489,  in  action  on  written  contract  for 
sale  of  fertilizer,  defendant  may  show  by  parol  that  such  contract  was 
not  the  real  contract,  but  that  it  had  been  executed  merely  to  enable  plain- 
tiff to  conceal  cut  in  price ;  Coffman  v.  Malone,  9iB  Neb.  825, 827, 154  N.  W. 
728,  contract  signed  by  two  agreeing  to  sell  stock  to  third  signer  cannot 
be  enforced  by  one  of  former  where  proof  is  made  that  purpose  of  bis 
signing  was  to  deceive  other  into  signing;  Citizens'  State  Bank  v.  Gar- 
ceau,  22  N.  D.  583,  134  N.  W.  885,  in  suit  by  bank  on  promissory  note, 
evidence  is  admissible  to  show  that  it  was  given  by  plaintiff  for  insurance 
premium  on  condition  that  application  for  insurance  should  be  accepted, 
which  was  not  done,  and  that  bank  took  note  with  knowledge;  Tovera 
V.  Parker,  35  Okl.  76,  128  Pac.  102,  in  suit  by  assignee  of  corporation 
to  realize  on  promissory  notes  giveti  for  shares  of  stock,  it  was  question 
for  jury  whether  these  notes  had  been  g^ven  on  condition  that  corpo- 
ration should  sell  one  hundred  others  and  buy  certain  goods,  and  tbat 
assignee  had  notice;  Hawse  v.  First  Nat.  Bank,  113  Va.  591,  75  S.  E. 
128,  release  of  joint  indorser  of  original  note  is  defense  where  defend- 
ant indorser  signed  renewal  with  agreement  that  joint  indorser 'a  sig- 
nature would  be  obtained  before  giving  effect  to  note;  Blair  v.  Security 
Bank,  103  Va.  770,  50  S.  E.  264,  holding  erroneous  an  instruction  fail- 
ing clearly  to  show  that  delivery  of  undertaking  could  be  made  condi- 
tional on  its  being  signed  by  other  persons ;  Paulson  v.  Boyd,  137  Wis. 
248,  118  N.  W.  843,  in  suit  on  note  for  mining  stock,  evidence  was 
admissible  that  it  was  on  agreement  that  after  eighteen  months  maker 
might  return  stock  and  receive  back  note,  at  his  option;  Hodge  v. 
Smith,  130  Wis.  333,  110  N.  W.  195,  note  signed  by  some  on  condition 
of  obtaining  other  signatures  not  obtained,  and  by  others  without  tell- 
ing them  conditional  character  of  former  signatures,  is  unenforceable 
against  both  unless  in  hands  of  holder  in  due  course;  Golden  v.  Meier. 
129  Wis.  19,  116  Am.  St.  Rep.  936,  107  N.  W.  29,  in  suit  on  written 
partnership  contract  for  creamery  business  which  stated  that  it  sbonld 
not  have  effect  until  thirty-three  signatures  had  been  obtained,  evidence 
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is  admiBsible  to  show  that  it  was  deUvered  on  parol  eondition  that 
pledge  should  first  be  obtained  as  to  famishing  of  milk  to  creamery; 
Snyder  v.  Malone^  124  Wis.  119,  102  N.  W.  365,  where  payee  of  un- 
delivered note  transferred  it  to  bona  fide  purchaser,  who  later  obtained 
judgment  on  it  against  maker  and  payee,  latter  by  paying  and  taking 
assignment  of  judgment  cannot  enforce  it  against  maker;  dissenting 
opinion  in  Einnear  ft  Qager  Mfg.  Co.  v.  Miner,  88  Vt.  330,  92  Atl.  462, 
majority  holding  that  in  suit  on  contract  to  furnish  building  materials 
defendant  cannot  show  consideration  was  to  be  granting  of  further 
material  contracts  to  .  plaintiff;  Cowen  v.  Adams,  78  Fed.  650,  24 
C.  C.  A.  198,  applying  principle  to  receipts  of  share  of  estate  given 
to  administrators;  Tug  River  Coal  etc.  Co.  v.  Brigel,  86  Fed.  824,  ad- 
mitting evidence  that  written  contract,  absolute  on  face,  was  condi- 
tional; Denver  Brewing  Co.  ▼..  Barets,  9  Colo.  App.  344,  48  Pac.  836, 
admitting  parol  evidence  that  allied  note  was  mere  memorandum  of 
contract;  Hurlburt  v.  Dusenbery,  26  Colo.  244,  57  Pac.  861,  admitting 
parol  evidence  to  show  that  agreement  to  pay  for  mine  development, 
conditional  on  sale  of  mine;  National  Revere  Bank  v.  Morse,  163 
Mass.  384,  40  N.  E.  180,  where  note  conditionally  negotiable,  indorser 
has  burden  of  proving  receipt  for  value  in  good  faith  before  maturity; 
Gr^g  V.  Groesbeck,  11  Utah,  320,  32  L.  B.  A«  269,  40  Pac.  204,  admit- 
ting parol  evidence  of  agreement  to  erase  indorsement  before  selling 
note,  where  the  plaintiff  knew  of  it;  Carleton  v.  Cowart  (Tex.  Civ. 
App.),  45  S.  W.  749,  and  State  Bank  v.  Burton-Gardner  Co.,  14  Utah, 
423,  48  Pac.  403,  upholding  delivery  of  note  to  payee  conditional  on 
others  also  signing;  Nutting  v.  Minnesota  Fire  Ins.  Co.,  98  Wis.  32,  73 
N.  W.  434,  no  contract  where  agent  asks  to  keep  policy  to  see  whether 
company  will  carry  insurance;  dissenting  opinion  in  Hurt  v.  Ford,  142 
Mo.  308,  41  If.  B.  A.  880,  44  8.  W.  234,  majority  holding  parol  evidence 
of  conditional  delivery  inadmissible  after  delivery  to  payee;  Francis  v. 
Earle,  77  Fed.  713,  and  Gaar  v.  Green,  6  N.  D.  53,  68  N.  W.  319,  argu- 
endo. 

Distinguished  in  Payne  v.  Mutual  Life  Ins.  Co.,  141  Fed.  345,  72 
C.  C.  A.  487,  in  action  on  insurance  policy,  collateral  agreement  that 
maker  of  note  given  for  premium  need  not  pay  it  at  maturity  of  no 
effect  upon  validity  of  policy;  Prosise  v.  Phillips,  41  App.  D.  C.  230, 
promissory  note  cannot  be  avoided  by  evidence  that  it  was  given  as  sub- 
stitute for  maker's  liability  as  accommodation  indorser,  with  under- 
standing that  original  promisor  should  be  pursued  first;  Knight  v. 
W.  T.  Walker  Brick  Co.,  23  App.  D.  C.  525,  in  suit  on  promissory  note, 
evidence  is  not  admissible  to  show  it  was  to  be  promise  as  to  smaller 
sum  then  due  and  was  to  be  basis  for  future  credit;  Wilson  v.  Hart- 
ford Fire  Ins.  Co.,  17  App.  D.  C.  25,  in  action  on  policy  of  insurance, 
it  is  not  competent  for  insurer  to  introduce  evidence  showing  that  it 
was  delivered  by  agent  subject  to  ratification  by  another  agent  as  to 
risk  where  policy  stated  that  it  was  made  subject  to  conditions  written 
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thereon  and  which  no  agent  could  waive;  Newman  v.  Bakor,  10  App. 
D.  C.  195y  evidence  in  action  on  contract  under  seal  to  convey  land 
that  plaintiff  had  agreed  that  contract  would  not  have  effect  until 
plaintiff  should  erect  station  and  factory  which  he  had  not  done  is  not 
competent;  Rivers  v.  Brown,  62  Fla.  262,  66  South.  554,  evidence  is 
not  admissible  to  show  parol  understanding  that  note  was  to  be  dae  on 
date  other  than  that  stated  on  face;  McCaskey  Register  Co.  v.  Curf- 
man,  45  Ind.  App.  306,  90  N.  E.  327,  where  contract  for  sale  of  cash 
register  provided  that  order  could  not  be  countermanded  and  agent 
had  no  authority  to  vary  terms  of  contract  blank,  evidence  was  incom- 
petent to  show  machine  was  bought  on  approval;  Eugene  Dietzgen  Co. 
V.  Kokosky,  113  La.  454,  455,  66  L.  B.  A.  508,  37  South.  27,  where 
plaintiff,  who  had  purchased  defendant's  business  under  agreement 
latter  should  not  engage  in  same  business,  obtained  injunction  restrain- 
ing him  from  so  doing,  latter,  on  motion  to  set  aside  injunction,  could 
not  show  that  agreement  was  conditional  on  his  being  employed  by 
plaintiff;  Central  Savings  Bank  v.  O'Connor,  132  Mich.  580,  102  Am. 
St.  Bep.  433,  94  N.  W.  12,  parol  evidence  inadmissible  to  show  notes 
given  for  assignment  of  mortgage  on  agreement  that  they  were  to  be 
void  if  mortgagor  should  be  put  into  bankruptcy;  Graham  v.  Savage,  110 
Minn.  514,  136  Am.  St  Bep.  527,  19  Ann.  Oas.  1022,  126  N.  W.  396, 
where  corporation  stock  subscription  ag^nt  signed  contract  providing 
for  stated  compensation,  he  cannot  show  this  was  lower  than  agree- 
ment and  to  deceive  other  subscription  agents;  State  Bank  v.  Forsyth, 
41  Mont.  260,  28  L.  B.  A.  (N.  S.)  501,  108  Pae.  917,  maker  is  liable 
upon  note  given  to  cashier  to  substitute  in  place  of  his  own  to  deceive 
bank  examiner,  where  excess  of  note  over  cashier's  was  paid  by  hank, 
although  cashier  stated  maker  would  not  be  liable;  Saigent  v.  Cooley, 
12  N.  D.  15,  94  N.  W.  582,  evidence  inadmissible  to  show  agreement 
that  mortgage  given  with  note  was  to  become  operative  as  security 
therefor  only  when  note  should  be  negotiated;  Mitchell  v.  Altus  State 
Bank,  32  Okl.  631,  122  Pac.  667,  it  is  no  defense  that  maker  of  non- 
negotiable  promissory  note  signed  it  on  promise  that  payee  would  pro- 
cure signature  of  third  person,  which  was  not  obtained;  First  State 
Bank  v.  Kelly,  30  N.  D.  93,  152  N.  W.  127,  defendant  maker  of  promis- 
sory note  is  entitled  to  show  he  executed  and  delivered  it  on  condition 
that  payee  should  obtain  signature  of  comaker  before  note  should  have 
effect;  Marling  v.  Fitzgerald,  138  Wis.  96,  131  Am.  St  Bep.  1003,  23 
L.  B.  A.  (N.  S.)  177,  120  N.  W.  389,  maker  of  note  secured  by  mort- 
gage may  not  assert  against  bona  fide  indorsee  for  value  that  it  was 
given  as  security  for  advances  subsequently  not  made;  Gorrell  v. 
Home  Life  Ins.  Co.,  63  Fed.  377,  11  C.  C.  A.  240,  rejecting  evidence 
that  note  absolute  in  terms  payable  only  out  of  particular  fund;  State 
Bank  v.  Belk,  56  Neb.  716,  77  N.  W.  60,  declining  parol  evidence  of 
negotiations  where  agreement  reduced  to  writing  and  delivered;  dis- 
senting opinion  in  Paulson  v.  Boyd;  137  Wis.  253,  118  N.  W.  845,  in  suit 
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on  negotiable  note  given  for  mining  stock,  evidence  is  not  admissible 
to  show  that  there  was  agreement  that  at  end  of  eighteen  months  de- 
fendant might  pay  by  returning  stock. 

Escrows.    Note,  180  Am.  St.  Sep.  918. 

Parol  evidence  to  show  bill  or  note  delivered  upon  condition.    Note, 
18  L.  B.  A.  (N.  S.) 


Miscellaneous.  Cited  in  If  ichels  v.  Olmstead,  157  U.  S.  201,  39  L.  Ed. 
672,  15  Sup.  Ct.  581,  plaintiff  objecting  to  introduction  of  evidence  in 
law  action  estopped  in  equity  from  objecting  that  evidence  admissible 
at  law  only. 

153  n.   8.  239-246,   38  L.  Ed.   702,   14   Bnp.   Ot.   1138,   OAUFOBNIA   T. 
80XJTHEBN  PAO.  R.  Oa 

Not  cited. 
163  U.  8.  246-262,  38  L.  Ed.  705,  14  8lip.  €t.  804,  IN  BE  OUT  KATIONAIa 


Mandamus  Is  proper '  where  mandate  Is  disregarded. 
Approved  in  Ex  parte  Mansfield,  11  App.  D.  C.  561,  where  Supreme 
Court  held  lower  court  was  without  jurisdiction  because  of  amount 
involved  and  remanded  cause  for  appropriate  action,  mandamus  will 
issue  to  compel  judgment  for  defendant  when  court  permits  plaintiff 
to  amend;  State  v.  Dickinson,  63  Neb.  872,  89  N.  W.  432,  awarding 
mandamus  to  compel  lower  court  to  vacate  restraining  order  and  to 
proceed  to  hearing  in  accordance  with  mandate  of  appellate  court;  State 
V.  Norris,  61  Neb.  463,  85  N.  W.  436,  denying  mandamus  where  lower 
court  did  not  disobey  mandate,  and  refusing  to  render  judgment  for  in- 
terest, mandate  merely  directing  judgment  for  amount  found  due ;  State 
V.  Omaha  Nat.  Bank,  60  Neb.  235,  82  N.  W.  850,  awarding  mandamus, 
District  Court  misconstruing  mandate  of  appellate  court;  Schnepper 
V.  Whiting,  18  S.  D.  41,  99  N.  W.  85,  allowing  mandamus  to  compel 
lower  court  to  retry  an  action,  judgment  in  which  had  been  reversed 
on  appeal;  King  v.  Mason,  60  W.  Va.  612,  56  S.  E.  380,  party  claim- 
ing right  to  redeem  certain  tracts  of  land  according  to  decree  of  court 
affirmed  by  Supreme  Court,  whose  petition  therefor  was  refused,  con- 
sideration may  have  mandamus  to  compel  consideration;  In  re  San- 
ford  Fork  etc.  Co.,  160  U.  S.  256,  40  L.  Ed.  416,  16  Sup.  Ct.  293,  fol- 
lowing rule;  Bissell  Carpet  Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72 
Fed.  549,  19  C.  C.  A.  25,  decree  and  mandate  of  Circuit  Court  of 
Appeals  have  same  finality  as  those  of  Supreme  Court. 

When    mandamus  is  the    proper  remedy    against  public  officers. 
Note,  98  Am.  St.  Bep.  905. 

Mandamus  will  not  issue  to  correct  mere  errors  of  lower  court  after 
remand. 
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Approved  in  The  Union  Steamboat.  Co^  178  U.  S.  319,  44  L.  Ed.  1086, 
20  Sap.  Ct.  905,  holding  where  lower  court  refused  to  give  effect  to 
mandate  as  contended  for  hy  party,  remedy  is  by  appeal  and  not  by 
niandamns;  dissenting  opinion  in  State  v.  Omaha  Nat.  Bank,  60  Neb. 
244,  82  N.  W.  853,  majority  awarding  mandamus,  lower  court  mis- 
construing mandate  of  appellate  court. 

Miscellaneous.  Cited  in  Clarke  v.  Richmond  etc.  Warehouse  Co.,  62 
Fed.  334,  10  C.  C.  A.  387,  no  appeal  lies  from  mere  decree  for  costs. 

153  XT.  B.  262-273,  38  L.  Ed.  706^  U  Bop.  Ot.  809»  KOBTHERN  PAG.  B.  B^ 
CO.  ▼.  CIiASK. 

Railroad  is  not  excused  from  payment  of  taxes  due  by  repeal  of  gross 
earnings  act. 

Approved  in  Bird  ▼.  Amott,  145  Mich.  422,  108  N.  E.  648,  law  of 
Michigan  permitting  corporations  to.  elect  as  to  whether  they  should 
pay  tax  on  amount  of  capital  stock  in  lieu  of  all  other  taxes  is  not  in- 
valid as  delegation  of  legislative  power;  Traverse  Co.  v.  St.  Paul  etc. 
Ry.  Co.,  73  Minn.  425,  76  N.  W.  219,  exemption  of  railroad  land  grant 
from  taxation  was  appurtenant  and  passed  to  subsequent  owner. 

Distinguished  in  MoHenry  v.  Alford,  168  U.  S.  661,  42  L.  Ed.  618, 
18  Sup.  Ct.  246,  Dakota  Laws  of  1883,  c  99,  exempts  all  Northern 
Pacific  property  from  taxation,  except  as  provided  therein. 

Exemption  from  taxation  or  assessments  of  lands  owned  by  gov- 
fmmental  bodies  or  in  which  they  have  an  interest.  Note,  182 
Am.  St  Bep.  344. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A«  56. 

Injunction  will  not  issue  to  restrain  collector  of  tax  unless  tender  of 
amount  due  is  made. 

Approved  in  Schafer  v.  Craft,  144  Fed.  908,  internal  revenue  tax 
paid,  though  manner  of  its  collection  was  irregular,  could  not  be  re- 
covered if  it  was  in  fact  due;  Southern  Ry.  Co.  v.  North  Carohna 
Corp.  Oomm.,  97  Fed.  514,  compelling  complainants  to  tender  and  pay 
into  treasury  a  tax  measured  by  assessment  plainly  legal;  American 
Surety  Co.  v.  Lawrenceville  Cement  Co.,  96  Fed.  33,  permitting  amend- 
ment to  bill  in  equity  if  taxable  costs  paid;  Chicago  etc.  R.  R.  Co.  v. 
Board  of  Commrs.  of  Atchison  County,  54  Kan.  792,  39  Pac.  1041, 
allowing  injunction  where  railroad  tenders  tax  on  twenty-five  per  cent 
of  property,  such  being  assessment  on  other  county  property;  Bank 
of  Gamett  v.  Ferris,  55  Kan.  123,  39  Pac.  1043,  applying  principle 
to  injunction  on  account  of  intentional  overvaluation;  dissenting  opin- 
ion in  Norwood  v.  Baker,  172  U.  S.  300,  43  L.  Ed.  466,  19  Sup.  Ct.  199, 
majority  enjoining  "front-foot"  assessment  tax. 

Distinguished  in  Jones  v.  Holzapfel,  11  Okl.  422,  68  Pac.  516,  en- 
joining collection  of  street  assessment  though  no  tender  made,  as  the 
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whole  assessment  being  illegal,  it  was  impossible  to  determine  what 
amount  would  be  due;  Norwood  ▼.  Baker,  172  U.  8.  291,  43  L.  Ed.  452, 
19  Sup.  Ct.  195,  enjoining  ''front-foot"  assessment  tax. 

Miscellaneous.  Cited  in  Northern  Pac.  R.  R.  Co.  y.  McQinnis,  4 
N.  D.  502,  61  N.  W.  1034,  as  to  grant  to  Northern  Pacific 

152  IT.  8.  273-286,  38  It.  Ed.  714,  14  Bnp.  Ot  820,  MANN  ▼.  TAOOMA 
laAND  OO. 

Title  to  tide-lands  Is  In  State. 

Approved  in  McGilvra  v.  Ross,  161  Fed.  400,  owners  of  land  abut- 
ting on  Lake  Washington  claiming  under  United  States  patent  prior 
to  admission  of  State  of  Washington  cannot  restrain  sale  by  State  of 
lands  covered  by  water  of  lake;  Pacific  Steam  Whaling  Co.  v.  Alaska 
Packers'  Assn.,  138  Cal.  636,  72  Pac.  163,  holding  right  of  fishery  in 
ocean,  whether  in  open  sea  or  where  waters  ebb  and  flow  over  tide-land, 
is  a  public  right;  State  ex  rel.  Ellis  v.  Gerbing,  56  Fla.  613,  22  L.  B.  A. 
(N.  S.)  337,  47  South.  356,  quo  warranto  will  lie  against  one  who  stakes 
out  natural  oyster-beds  lying  in  tide  water  in  spite  of  deed  from  State 
conveying  them  as  swamp-lands;  State  v.  Bayou  Johnson  Oyster  Co., 
130  La.  611,  58  South.  407,  State  may  obtain  possession  of  tide-lands 
claimed  by  patentee  from  State  of  adjoining  swamp-lands  although 
erroneously  included  therewith;  dissenting  opinion  in  Scranton  v. 
Wheeler,  179  U.  S.  167,  45  L.  Ed.  189,  21  Sup.  Ct.  58,  majority  holding 
riparian  owner  not  entitled  to  compensation  for  loss  of  access  to  navi- 
gability by*  erection  of  pier  resting  upon  submerged  lands;  Bigelow  v. 
Nickerson,  70  Fed.  118,  30  L.  B.  A.  339,  17  C.  C.  A.  1,  upholding  sov- 
ereignty of  Wisconsin  to  middle  of  Ldke  Michigan;  Carroll  v.  Price, 
81  Fed.  142,  government  may  grant  tide-lands  in  territory;  Rood  v. 
Wallace,  109  Iowa,  8,  79  N.  W.  450,  arguendo. 

Distinguished  in  Corrigan  v.  Brown,  169  Fed.  480,  grantee  from 
State  may  not  oust  Indian  allottees  from  land  sometimes  overflowed 
by  high  water  where  government  has  surveyed  it  as  public  lands. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note, 
53  Am.  St  Rep.  295,  297. 

Acts  of  Congress,  relating  to  public  lands,  do  not  include  tide-lands. 
Approved  in  Scott  v.  Carew,  196  U.  S.  Ill,  49  L.  Ed.  406,  25  Sup.  Ct. 
193,  right  of  pre-emption  given  by  act  of  April  22,  1826,  did  not  extend 
to  lands  appropriated  by  United  States  army  for  military  post;  Barker 
V.  Harvey,  181  U.  S.  490,  45  L.  Ed.  968,  21  Sup.  Ct.  694,  holding  lands 
burdened  with  right  of  permanent  occupancy  not  part  of  public  domain 
subject  to  full  disposal  by  United  States;  Morris  v.  United  States,  174 
U.  S.  237,  43  L.  Ed.  961,  19  Sup.  Ct.  666,  reviewing  cases  on  title  to 
lands  covered  by  navigable  waters;  United  States  v.  Ashton,  170  Fed. 
513,  Indians  claiming  land  by  allotment  from  United  States  govern- 
XVI— 65 
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ment  have  no  title  to  abutting  tide-lands  as  against  grantees  from 
State;  Columbia  Canning  Co.  ▼.  Hampton,  161  Fed.  65,  88  C.  C.  A. 
224,  plaintiff  claiming  right  to  shallow  water  of  Lynn  canal  under  home- 
stead laws  had  no  right  to  restrain  erection,  by  defendant  company, 
of  fish-traps ;  Northern  Lumber  Co.  v.  O'Brien,  139  Fed.  617,  71  C.  C.  A. 
598,  railroad  grant  does  not  include  land  set  aside  by  Land  Department 
that  it  might  ultimately  satisfy  prior  grant  not  yet  located;  McFadden 
V.  Mountain  View  Min.  &  Mill  Co.,  97  Fed.  680,  38  C.  C.  A.  354,  holding 
Colville  reservation  restored  to  public  domain  not  open  to  exploration 
of  minerals  and  location  of  mining  claims  in  advance  of  President's 
proclamation;  State  ex  rel.  Ellis  v.  Gerbing,  56  Fla.  615,  22  L.  B.  A. 
(N.  S.)  337,  47  South.  357,  act  of  Congress  granting  swamp  and  over- 
flowed land  to  States  does  not  include  tide-lands,  although  erroneously 
surveyed  as  such;  Jones  v.  Callvert,  32  Wash.  612,  73  Pac.  702,  swamp- 
lands patented  before  formation  of  State  of  Washington  and  there- 
after included  in  Indian  reservation  not  subject  to  patent  by  State. 

Distinguished  in  United  States  v.  Blendaur,  128  Fed.  913,  63  C.  C.  A. 
636,  holding  lands  of  Flathead  Indians,  made  by  congressional  acts 
subject  to  sale  and  homestead  laws,  became  part  of  public  domain  sub- 
ject to  act  setting  apart  ''public  lands"  as  forest  reservation;  Knee- 
land  V.  Korter,  40  Wash.  367,  372,  374,  1  L.  E.  A.  (N.  S.)  746,  82  Pac. 
611,  612,  613,  tide-lands  in  Washington  within  place  limits  of  railroad 
grant  made  before  it  became  State  passed  to  railroad  and  its  grantees. 

'Tnblic  lands"  does  not  include  tide-landfl. 

Approved  in  Minnesota  v.  Hitchcock,  185  U.  S.  392,  46  L.  Ed.  964,  22 
Sup.  Ct.  657,  holding  lands  knojnrn  as  Red  Lake  Indian  reservation  did 
not  pass  under  school  grant  to  State;  Stockley  v.  Cissna,  119  Fed. 
836,  56  C.  C.  A.  324,  holding  act  providing  for  granting  ''vacant  lands'* 
not  applicable  to  Mississippi  river-bed  becoming  dry  by  change  of 
course;  De  Meritt  v.  Robison,  102  Tex.  361,  116  S.  W.  797,  mandamus 
will  not  lie  to  compel  commissioner  of  land  office  to  accept  applica- 
tion for  purchase  of  tide-lands  under  act  opening  sale  of  school,  uni- 
versity, asylum  and  other  public  lands  in  certain  tract. 

Distinguished  in  Union  Pac.  Ry.  Co.  ▼.  Karges,  169  Fed.  462,  act  of 
Congress  granting  to  railroad  right  of  way  over  public  lands  and  that 
United  States  should  extinguish  Indian  titles  in  way  included  Jands 
set  apart  for  school  purposes  in  which  Nebraska  had  not  yet  acquired 
vested  right. 

Staters  disclaimer  to  all  tide-lands  patented  by  Ctovemment  embiaceb 
only  lands  rightfully  granted. 

Approved  in  Baer  v.  Moran  Bros  Co.,  153  U.  S.  287,  38  L.  Ed.  719, 
14  Sup.  Ct.  823,  following  rule;  Jones  v.  Callvert,  32  Wash.  612,  73 
Pac.  702,  denying  State  right  to  sell  tide-lands  within  Indian  reser- 
vation and  patented  to  individual  members  of  tribe. 
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163  U.  8.  287-289p  38  It.  Ed.  718,  14  Sap.  Ct.  823»  BAEB  Y.  MOSAK. 
liands  alternately  coYered  and  nncoYered  by  tide  are  tide-lands. 
Approved  in  McGilvra  v.  Ross,  161  Fed.  400,  owners  of  land  abutting 
on    Lake  Washington   claiming  under  United   States   patent   prior   to 
admission  of  State  of  Washington  cannot  restrain   sale  by  State  of 
lands  covered  by  water  of  lake;  State  ex  rel.  Ellis  v.  Gerbing,  56  J  la. 
611,  22  If.  R.  A.  (N.  S.)  337,  47  South.  356,  act  of  Congress  granting 
..swamp  and  overflowed  land  to  State  does  not  include  tide-lands  al- 
though erroneously  surveyed  as  such;  Pacific  Milling  etc.  Co.  v.  City 
of  Portland,  66  Or.  390,  46  L.  R.  A.  (N.  S.)  363,  133  Pac.  79,  city  of 
Portland  may  be   restrained   from  building  wharf  on  site  previously 
granted  to  plaintiff  for  wharf. 

Judicial  notice  of  localities  and  boundaries.    Note,  82  Am.  St.  Rep. 
440. 

153  U.  S.  289-308,  38  L.  Ed.  719,  14  Bnp.  Ot.  829,  BBENIIAN  Y.  TITU8- 


Notbing   can  justify   State  laws   conflicting  with   excluslYe   powers 
of  Federal  govemment. 

Approved  in  Fulgham  y.  Midland  Valley  R.  Co.,  167  Fed.  662,  rail- 
road company  engaged  in  interstate  commerce  cannot  be  sued  for 
injuries  to  and  for  death  of  employee  although  Arkansas  statute  per- 
mits it;  Lowry  v.  Tile  etc.  Assn.,  106  Fed.  43,  holding  association  of 
tile  dealers  formed  to  restrain  trade  between  San  Francisco  and  eastern 
dealers  illegal  and  violative  of  Anti-trust  Act;  State  v.  Eckenrode, 
148  Iowa,  187,  191,  127  N.  W.  61,  62,  State  pure  food  law  does  not 
apply  to  alleged  misbranding  of  wheat  flake  packages  sent  by  foreign 
corporation  in  packages  as  per  each  order  received  through  solicitor; 
Huntington  v.  Mahan,  142  Ind.  697,  61  Am.  St.  Rep.  202,  42  N.  E.  463, 
distributing  ag^nt  of  New  York  house,  which  sent  goods  to  general 
agent  engaged  in  interstate  commerce;  Stratford  v.  City  Council  of 
Montgomery,  110  Ala.  627,  20  South.  129,  arguendo. 

Distinguished  in  South  Bend  v.  Martin,  142  Ind.  41,  42,  29  L.  R.  A. 
535,  41  N.  E.  318,  person  peddling  and  delivering  goods  made  in 
foreign  State,  as  sales  made  not  engaged  in  interstate  commerce. 

Even  police  power  cannot   impose  direct  burden  on  commerce  un- 
regulated by  Congress. 

Approved  in  Crenshaw  v.  Arkansas,  227  U.  S,  399,  57  L.  Ed.  668,  33 
Sup.  Ct.  294,  law  of  Arkansas  which  imposes  license  tax  on  one  solicit- 
ing orders  by  sample  for  stoves  from  foreign  corporations  cannot  be' 
justified  as  exercise  of  police  power;  Pabst  Brewing  Co.  v.  Terre  Haute, 
98  Fed.  334,  holding  city  ordinance,  attempting  to  impose  tax  upon 
depot  maintained  by  brewing  association  of  another  State,  invalid; 
Loll  Y.  Mayor  etc.  of  Macon,  8  Ga.  App.  747,  70  S.  E.  151,  ordinance 
imposing  one  thousand  dollars  license  tax  on  solicitors  of  ''near  beer" 
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cannot  be  upheld  when  applied  to  agents  of  foreign  eorporation  as  exer- 
cise of  police  power,  there  being  no  provision  for  regulation;  State  v. 
Hickox,  64  Kan.  652,  68  Pac.  36,  holding  State  law,  placing  substan- 
tial restrictions  upon  nonresident  salesman  taking  orders  for  liquors 
to  be  purchased  in  and  shipped  from  another  State,  invalid;  State  t. 
Parker  Distilling  Co.,  236  Mo.  246,  247,  139  S.  W.  458,  459,  law  im- 
posing tax  on  manufacturers  of  wine  produced  from  grapes  not  grown 
in  State  is  void;  Adkins  v.  Richmond,  98  Va.  97,  34  S.  E.  969,  deny- 
ing right  of  State  to  tax  agent  of  nonresident,  soliciting  orders  by 
sample,  receiving  commission  therefor;  Bacon  v.  Locke,  42  Wash.  217, 
83  Pac.  721,  statute  imposing  license  on  peddling  out  or  "after  ship- 
ment to  the  State,"  canvassing  and  selling  by  sample  certain  goods 
void;  Jervey  v.  The  Carolina,  66  Fed.  1018,  South  Carolina  act,  per- 
mitting confiscation  of  certain  vessels  engaged  in  liquor  traffic,  void 
as  to  vessels  engaged  in  interstate  commerce;  In  re  Tinsman,  95  Fed. 
650,  applying  principle  to  municipal  solicitor's  tax,  as  applied  to 
solicitor  for  foreign  firm;  Ames  v.  People,  25  Colo.  511,  55  Pac.  726, 
statute,  penalizing  peddling  without  license  and  exempting  peddlers  of 
domestic  goods  void;  People  v.  Hawkins,  157  N.  Y.  16,  68  Am.  St.  Rep. 
746,  42  L.  B.  A.  497,  51  N.  E.  261,  statute  making  it  crime  to  sell 
convict-made  goods  unlabeled  void,  as  to  goods  made  out  of  State; 
State  V.  Scott,  98  Tenn.  258,  86  L.  B.  A.  462,  39  S.  W.  2,  Laws  of  1895, 
c.  4,  §  3,  taxing  solicitors  for  pictures  enlarged  outside  of  State  void ; 
Knoxville  etc.  R.  R.  Co.  v.  Harris,  99  Tenn.  710,  43  S.  W.  121,  uphold- 
ing Acts  of  1895,  p.  692,  taxing  railroads,  as  not  taxing  interstate 
commerce ;  State  v.  Lichtenstein,  44  W.  Va.  100,  101,  28  S.  E.  753,  754, 
section  1,  chapter  32,  Code  of  1891,  unconstitutional,  as  applied  to 
solicitation  of  order  for  liquors  shipped  from  other  State. 

Distinguished  in  South  Bend  v.  Martin,  142  Ind.  44,  29  L.  R.  A.  5S5, 
41  N.  E.  319,  person  peddling  goods  made  in  other  State  and  delivering 
as  sales  made,  not  engaged  in  interstate  commerce;  Atlantic  &  Pacific 
Tel.  Co.  V.  Philadelphia,  190  U.  S.  162,  47  L.  Ed.  999,  23  Sup.  Ct.  818, 
sustaining  city  Ordinance  imposing  reasonable  license  fee  upon  tele- 
graph company  ^  for  enforcement  of  local  governmental  supervision, 
leaving  question  of  reasonableness  to  jury;  State  ex  rel.  Coleman  v. 
Western  Union  Tel.  Co.,  75  Kan.  638,  90  Pac.  310,  act  of  Kansas  un- 
posing  fee  on  foreign  corporations  doing  intrastate  business  has  no 
application  to  those  doing  only  interstate  business,  and  is  valid;  Com- 
monwealth V.  Strauss,  191  Mass.  554,  78  N.  E.  139,  statute  providing 
that  person  doing  business  in  State  shall  not  make  it  a  condition  of 
-sale  of  goods  that  purchaser  shall  not  deal  in  wares  of  others  not  invalid 
as  regulation  of  commerce. 

Constitutional  limitations  on  th^e  power  to  impose  license  or  oceupa- 
tion  taxes.    Note,  129  Am.  St.  Rep.  258. 

License  tax  on  agent  sent  ftom  another  State  to  leU  maanfactiireB 
therefrom  is  Yold. 
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Approved  in  Crenshaw  v.  Arkansas,  227  U.  S.  396,  57  L.  Ed.  567,  33 
Sup.  Ct.  294,  law  of  Arkansas  which  imposes  license  tax  on  one  solicit- 
ing orders  by  sample  for  stoves  from  foreign  corporation  is  void; 
Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  25,  64  L.  Ed.  365,  30  Sup. 
Ct.  190,  Kansas  statute  requiring  license  fee  to  be  paid  by  foreign  cor- 
porations for  local  business  in  proportion  to  amount  of  capital  stock 
is  void  when  applied  to  corporation  engaged  in  interstate  commerce; 
Ludwig  V.  Western  Union  Tel.  Co.,  216  U.  S.  161,  54  L.  Ed.  429,  30  Sup. 
Ct.  280,  enforcement  of  law  of  Arkansas  requiring  foreign  corporation 
doing  business  in  State  to  pay  license  fee  on  filing  copy  of  articles 
of  incorporation  apportioned  to  capital  stock  will  be  restrained  for 
unconstitutionality  when  attempted  to  be  enforced  against  corporation 
doing  interstate  commerce;  Rearick  v.  Pennsylvania,  203  U.  S.  512, 
51  L.  Ed.  297,  27  Sup.  Ct.  159,  municipal  ordinance  which  imposed  fine 
on  solicitor  of  foreign  corporation  taking  orders  for  brooms  is  uncon- 
stitutional, regardless  of  when  title  passed ;  Norfolk  etc.  Ry.  Co.  v.  Sims, 
191  U.  S.  450,  48  L.  Ed,  257,  24  Sup.  Ct.  151,  denying  right  of  State 
to  tax  importer  receiving  goods  from  another  State  in  original  packages 
upon  payment  of  agreed  price;  Caldwell  v.  North  Carolina,  187  U.  S. 
628,  630,  631,  47  L.  Ed.  340,  341,  23  Sup.  Ct.  231,  Stockard  v.  Morgan, 
186  U.  S.  36,  46  L.  Ed.  794,  22  Sup.  Ct.  580,  Ex  parte  Green,  114  Fed. 
960,  People  v.  Bunker,  128  Mich.  162,  87  N.  W.  91,  and  Adkins  v. 
Richmond.  98  Va.  100,  34  S.  E.  970,  all  denying  right  of  State  to  tax 
agent  soliciting  orders  for  nonresident  upon  commission;  Ex  parte 
Eaglesfield,  180  Fed.  563,  one  who  had  brought  potatoes  on  vessel  from 
one  State  and  sold  them  from  vessel  in  another  State  is  not  transient 
merchant  within  Wisconsin  law  taxing  such  merchants ;  Clark  v.  Atlantic 
City,  180  Fed.  600,  while  arrest  and  conviction  of  soliciting  agent  for 
foreign  corset  corporation  for  lack  of  license  was  invalid,  action  for 
damages  cannot  be  maintained  if  judgment  was  not  appealed  from; 
United  States  v.  American  Tobacco  Co.,  164  Fed.  714,  corporation  sell- 
ing tobacco  to  customers  in  other  States  by  means  of  common  carriers 
is  within  purview  of  statute  prohibiting  combination  in  restraint  of 
interstate  commerce  although  title  passes  with  delivery  to  carrier; 
Butler  Bros.  Shoe  Co.  v.  United  States  Rubber  Co.,  156  Fed.  17,  84 
C.  C.  A.  167,  seller  of  rubber  goods  for  foreign  corporation  on  consign- 
ment may  not  set  up,  in  suit  by  latter,  noncompliance  with  annual  tax 
law  of  Colorado  making  contracts  unenforceable;  Chicago  Portrait  Co. 
V.  Macon,  147  Fed.  969,  enjoining  enforcement  by  city  of  license  tax  upon 
lagents  of  foreign  corporation  soliciting  sales  of  goods ;  Earven  v.  Virginia- 
Carolina  Chemical  Co.,  145  Fed.  293,  7  Ann.  Caa.  219,  76  C.  C.  A.  172, 
foreign  corporation  having  sold  and  shipped  goods  to  resident  of  another 
State,  it  is  no  defense  to  suit  on  note  for  price  that  it  had  not  complied 
with  statutory  requirements  for  doing  business  in  State  where  contract 
made;  Wilcox  v.  People,  46  Colo.  383, 104  Pac.  409,  agent  for  foreign  cor- 
poration taking  orders  for  buggies  is  not  subject  to  law  of  Colorado  taxing 
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itinerant  venders;  Smith  v.  Farr,  46  Colo.  370,  104  Pac.  403,  and  In- 
ternational Tmst  Co.  y.  A.  Leschen  &  Sons  Rope  Co.,  41  Colo.  306, 14 
Ann.  Gas.  861,  92  Pac.  729,  both  holding  foreign  corporation  furnishing 
materials  to  domestic  corporation  in  pursuance  of  contract  negotiated 
by  traveling  salesman  is  not  doing  intrastate  business  within  meaning 
of  law  prescribing  conditions  for  foreign  corporations;  Stone  v.  State, 
117  Ga.  294,  296, 43  S.  E.  741,  742,  holding  State  law  making  it  a  mbde- 
meanor  to  peddle  without  a  license  not  applicable  to  agent  of  non- 
resident manufacturer  although  agent,  upon  receipt  of  goods,  breaks 
original  packages  and  distributes  same  among  customers;  Loh  v.  Mayor 
etc.  of  Macon,  8  Ga.  App.  746,  70  S.  E.  150,  reversing  conviction  of 
violation  by  agent  of  foreign  corporation  of  ordinance  requiring  fee  of 
"near-beer"  solicitor;  In  re  Kinyon,  9  Idaho,  647,  75  Pac.  270,  license 
tax  on  peddlers  or  solicitors  void  as  applied  to  agents  of  foreign 
manufacturer;  Lehigh  Portland  Cement  Co.  v.  McLean,  245  111.  329, 
187  Am.  St.  Rep.  322,  92  N.  E.  249,  foreign  corporation  selling  its 
cement  through  local  agent  may  maintain  action  for  price  in  spite 
of  statute  forbidding  it  to  corporations  not  filing  charter  with  Secretary 
of  State;  Martin  v.  Commonwealth,  153  Ey.  787,  45  L.  R.  A.  (N.  S.) 
957,  156  S.  W.  871,  prosecution  of  club  manager  requested  by  member 
to  buy  liquor  outside  of  State  for  him,  under  law  prohibiting  procur- 
ing liquor  for  another  in  local  option  territory,  is  void;  Commonwealth 
V.  Pearl  Laundry  etc.  Co.,  105  Ky.  266,  49  S.  W.  28,  denying  right  of 
State  to  impose  license  fee  upon  person  collecting  and  forwarding 
clothes  to  foreign  laundry  upon  commission;  Jewel  Tea  Co.  v.  City  of 
Carthage,  257  Mo.  388,  165  S.  W.  745,  ordinance  imposing  license  tax 
on  mercantile  agents  is  inoperative  as  applied  to  agent  of  foreign 
corporation  taking  orders  for  tea,  although  tea  was  sent  in  packages 
without  name  of  ordering  party;  Ex  parte  Stoddard,  35  Nev.  508,  131 
Pac.  134,  solicitors  of  foreign  corporation  for  orders  for  buggies  are 
not  liable  to  conviction  under  license  law  for  itinerant  peddlers;  State 
V.  Trotman,  142  N.  C,  664,  55  S.  E.  600,  sale  of  patent  medicine  in 
unbroken  packages  by  foreign  company  on  orders  of  local  solicitor  does 
not  subject  latter  to  law  regarding  license  fee  for  such  sellers;  Harrell 
V.  Peters  Cartridge  Co.,  36  Okl.  695,  44  L.  R.  A.  (N.  S.)  1094,  129  Pac. 
876,  service  of  summons  on  Secretary  of  State  is  void  as  to  wholesale 
foreign  corporation  conducting  shooting  exhibitions  to  assist  its  retail 
store  customers  in  disposing  of  its  goods;  Chicago  Crayon  Co.  v. 
Rogers,  30  Okl.  314,  119  Pac.  636,  bond  executed  by  agent  of  foreign 
picture  enlarging  corporation  for  faithful  performance  of  duty  is  not 
void  for  failure  of  such  corporation  to  designate  resident  for  service 
of  summons;  Talbutt  v.  State,  39  Tex.  Cr.  65,  44  S.  W.  1091,  holding 
occupation  tax  upon  sale  of  lightning-rods,  manufactured  outside  State 
upon  orders  taken  by  traveling  salesman,  unconstitutional;  State  v. 
Bayer,  34  Utah,  265,  19  L.  R.  A.  (N.  S.)  297.  97  Pac.  131,  conviction 
under  law  requiring  traveling  merchants  of  certain  commodities  to  get 
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license  was  reversed  as  applying  to  agent  of  foreign  corporation  selling 
baggies  shipped  into  State  but  still  in  possession  of  agent;  State  v. 
Peet,  80  Vt.  459,  180  Am.  St.  Bep.  998,  14  L.  B.  A.  (N.  S.)  677,  68 
Atl.  665,  information  charging  violation  of  law  prohibiting  selling  flesh 
of  calves  less  than  four  weeks  old  is  demurrable  as  to  counts  alleging 
intent  to  ship  out  of  State;  State  ex  rel.  City  of  South  Bend  v.  Glasby, 
50  Wash.  603,  21  L.  R.  A.  (N.  S.)  797,  97  Pac.  736,  holding  void 
ordinance  taxing  peddlers  as  applied  to  solicitor  of  foreign  corporation 
taking  orders  for  groceries  sent  to  customer  in  unbroken  packages; 
Pennywitt  v.  Blue,  73  W.  Va.  720,  81  S.  E.  400,  law  imposing  license 
tax  on  merchandise  broker  is  not  applicable  to  one  whose  clients  are 
all  nonresidents  and  who  only  keeps  samples  on  hand;  Underwood 
Typewriter  Co.  v.  Piggott,  60  W.  Va.  540,  55  S.  E.  668,  foreign  corpora- 
tion selling  t3rpewriters  on  orders  obtained  by  agents  is  not  subject 
to  law  requiring  filing  of  articles  with  Secretary  of  State;  State  v. 
Willingham,  9  Wyo.  293,  87  Am.  St.  Rep.  950,  62  Pac.  798,  declaring 
municipal  tax  void  against  agent  soliciting  orders  for  pictures  and 
frames  for  nonresident  manufacturer;  dissenting  opinion  in  Crenshaw 
V.  State,  95  Ark.  474,  475,  476, 130  S.  W.  573,  574,  majority  holding  that 
license  tax  imposed  by  law  of  Arkansas  on  agents  of  foreign  corpora- 
tion selling  ranges  by  sample  from  county  to  county  is  valid;  In  re 
Mitchell,  62  Fed.  577,  applying  principle  to  Rev.  Stats.  Wis.,  §  1570 ; 
Anltman  v.  Holder,  68  Fed.  471,  Michigan  statute,  declaring  foreign 
corporation  contracts  void  unless  license  tax  paid,  invalid  as  applied  to 
corporation  acting  through  itinerant  agent;  Ex  parte  Hough,  69  Fed. 
331,  applying  principle  to  piano  agent;  Ex  parte  Loeb,  72  Fed.  659, 
applying  principle  to  liquor  drummer;  United  States  v.  Hopkins,  82  Fed. 
538,  livestock  exchange  engaged  in  interstate  commerce  and  subject 
to  trust  law  of  July,  1890 ;  Pegues  v.  Ray,  50  La.  Ann.  579,  23  South. 
906,  drummer  going  on  road  to  solicit  orders  for  firm  not  '^  traveling 
vender"  under  section  13,  Act.  No.  150,  1890;  State  v.  O'Connor,  5 
N.  D.  631,  67  N.  W.  825,  applying  principle  to  Rev.  Codes,  §§  1738-1743; 
Toledo  Commercial  Co.  v.  Glen  Mfg.  Co.,  55  Ohio  St.  222,  45  N.  E.  198, 
91  Ohio  Laws,  355,  requiring  certificates  from  foreign  corporations,  not 
applicable  to  foreign  corporations  acting  through  solicitors;  Arnold  v. 
Yanders,  56  Ohio  St.  422,  60  Adl  St.  Rep.  765,  47  N.  E.  51,  91  Ohio 
Laws,  346,  regulating  sale  of  convict-made  goods  from  other  States 
void ;  Commonwealth  v.  Harmel,  166  Pa.  St.  95,  27  L.  R.  A.  389,  30  Atl. 
1038,  upholding,  as  police  regulation,  act  requiring  peddlers  to  prove 
moral  character  and  to  obtain  license;  Mearshon  v.  Pottsville  Lumber 
Co.,  187  Pa.  St.  16,  67  Adl  St.  Rep.  661,  40  Atl.  1020,  foreign  corpora- 
tion, having  office  in  State  and  doing  business  on  orders,  eng^aged  in 
interstate  commerce;  Laurens  v.  Elmore,  55  S.  C.  479,  45  L.  R.  A.  250, 
33  S.  E.  560,  ordinance,  taxing  solicitors,  void  as  to  solicitor  for  nou' 
resident  picture  firm;  State  v.  Rankin,  11  S.  D.  149,  76  N.  W.  301, 
Laws  of  1897,  c.  102,  void  as  to  solicitors  for  firms  in  other  State;  State 
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V.  Scott,  98  Tenn.  260,  261,  36  L.  B.  A.  462,  463,  39  S.  W.  2,  eoUeeting 
cases  on  drummers'  tax;  Ex  parte  Holman,  36  Tex.  Cr.  256,  36  S.  W. 
441,  Rev.  Civ.  Stats.  1895,  art.  5049,  void  as  applied  to  agent  for  foreign 
corporation ;  Talbutt  v.  State,  39  Tex.  Cr.  65,  73  AnL  St.  Rep.  903,  44 
S.  W.  1091,  tax  on  lightning-rod  agent;  dissenting  opinion  in  Adams 
Express  Co.  v.  Ohio,  165  U.  S.  235,  252,  41  L.  Ed.  700.  706,  17  Sup.  Ct. 
314,  321,  majority  upholding  Ohio  proportionate  tax  statute;  Stratford 
V.  City  Council  of  Montgomery,  110  Ala.  626,  20  South.  129,  and  South 
Bend  v.  Martin,  142  Ind.  51,  29  L.  R.  A.  538,  41  N.  E.  321,  ai^endo. 
Distingniished  in  Buffalo  Refrigerating  Mach.  Co.  v.  Penn  Heat  etc. 
Co.,  178  Fed.  700,  102  C.  C.  A.  196,  foreign  corporation  contracting  to 
build  refrigerator  machine  from  their  plans  with  materials  to  be  bought 
cannot  maintain  suit  on  such  contract  where  it  has  not  complied  with 
Pennsylvania  laws  r^arding  foreign  corporations;  Emert  v.  Missouri, 
156  U.  S.  319,  89  L.  Ed.  437,  15  Sup.  Ct.  373,  upholding  Missouri 
peddlers'  license;  Walton  v.  Augusta,  104  Ga.  760,  30  S.  E.  965,  brokers 
engaged  on  own  account  liable  to  tax  though  dealing  with  foreign 
firms ;  South  Bend  v.  Martin,  142  Ind.  45,  46,  29  L.  R.  A.  536,  41  N.  £. 
319,  person  peddling  goods  made  in  other  State  and  delivering  as  sales 
made  not  engaged  in  interstate  commerce;  State  v.  Montgomery,  92 
Me.  437,  439,  43  Atl.  15,  16,  upholding  Peddlers'  Act,  Laws  of  1889, 
c.  298 ;  Commonwealth  v.  Newhall,  164  Mass!  340,  41  N.  E.  648,  uphold- 
ing 2  Stat.  1890,  c.  448,  taxing  peddlers  as  to  goods  imported  by  foreign 
corporation ;  State  v.  Gorham,  115  N.  C.  726,  729,  44  Am.  St.  Rep.  495, 
497,  25  L.  R.  A.  811,  812,  20  S.  E.  181,  182,  statute  taxing  persons  put- 
ting up  lightning-rods  valid,  though  party  agent  for  nonresident  firm; 
Commonwealth  v.  Diinham,  191  Pa.  St.  75,  43  Atl.  86,  upholding  act  of 
April  17,  1846,  prohibiting  peddling  in  certain  county  without  license; 
Western  Union  Telegraph  Co.  v.  State,  82  Ai-k.  315,  12  Ann.  Cas.  82, 
101  S.  W.  750,  law  of  Arkansas  imposing  tax  of  twenty-five  dollars 
on  foreign  corporations  as  condition  to  doing  business  in  State  hae 
reference  to  intrastate  business  and  is  valid;  Albert  Pick  &  Co.  v. 
Jordan,  169  Cal.  15,  Ann.  Cas.  19160,  1287,  145  Pac.  512,  Illinois  cor- 
poration selling  chinaware  through  branch  office  in  California  must 
comply  with  law  requiring  fee  apportioned  to  capital  stock  for  privilege 
of  doing  intrastate  business;  Racine  Iron  Co.  v.  McCommons,  111  Ga. 
540,  543,  36  S.  E.  867,  869,  upholding  license  tax  upon  traveling  agents 
of  nonresident  principals  receiving  goods  in  original  packages,  break- 
ing same  and  distributing  contents  to  customers;  Williams  v.  Fears, 
110  Ga.  589,  35  S.  E.  760,  upholding  tax  upon  person,  known  as 
"emigrant  agent,"  hiring  laborers  within  State  to  be  employed  with- 
out State ;  Browning  v.  City  of  Waycross,  11  Ga.  App.  48,  74  S.  E.  565, 
conviction  under  ordinance  making  it  unlawful  to  erect  lightning-rods 
was  upheld  in  case  of  selling  agent  of  foreign  corporation;  City  of 
Newport  v.  Wagner,  168  Ky.  645,  182  S.  W.  836,  foreign  corporation 
selling  soft  drinks  in  original  packages  off  wagon  to  regular  customers 
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and  others  is  subject  to  local  license  tax  on  dealers  in  soft  drinks; 
International  Harvester  Co.  v.  Commonwealth,  147  Ky.  668,  145  S.  W. 
398,  question  whether  foreign  corporation  was  engaged  in  interstate 
commerce  should  not  be  determined  on  motion  to  quash  service  of 
summons  under  indictment  for  violation  of  anti-trust  law  which  does 
not  show  such  was  case;  Attorney  General  v.  Electric  etc.  Battery  Co., 
188  Mass.  242,  74  N.  E.  468,  State  statute  requiring  filing  of  certificate 
with  Secretary  of  State  and  payment  of  excise  tax  by  every  foreign 
corporation  of  certain  class  having  place  of  business  in  State  valid  and 
applicable  to  defendant  whose  place  of  business  is  distinct  from  inter- 
state business;  City  of  Muskegon  v.  Hanes,  149  Mich.  463,  112  N.  W. 
1078,  municipal  ordinance  imposing  license  tax  on  peddlers  is  valid 
as  applied  to  agents  of  foreign  corporation  who  were  sent  perfume  to 
sell  or  give  to  others  to  sell;  People  v.  Stewart,  167  Mich.  422,  132 
N.  W.  1073,  law  of  Michigan  requiring  license  from  itinerant  merchants 
is  valid  as  applied  to  one  soliciting  orders  for  store  in  Illinois,  goods 
being  sent  without  names,  and  kept  in  storehouse  in  Michigan  if  refused ; 
People  V.  Smith,  147  Mich.  396,  110  N.  W.  1103,  ordinance  taxing 
peddlers  is  valid  as  applied  to  solicitor  of  orders  for  spices  from  for- 
eign corporation  which  had  applied  to  be  admitted  on  footing  of 
domestic  corporation  and  who  also  sold  from  stock  on  hand;  State  v. 
Caldwell,  127  N.  C.  525,  37  S.  E.  139,  sustaining  ordinance  taxing  agent 
who  receives  "knock  down"  pictures  and  frames  from  nonresident, 
puts  them  together  and  delivers  them  to  customers;  In  re  Lipschitz, 
14  N.  D.  624,  95  N.  W.  158,  act  imposing  tax  on  peddlers  carrying 
wares  with  them  is  valid;  Interstate  Amusement  Co.  v.  Albert,  128 
Tenn.  420,  161  S.  W.  489,  contract  by  Chicago  theatrical  corporation 
to  furnish  actors  for  Tennessee  theater  was  subject  to  laws  of  latter 
imposing  conditions  on  foreign  corporations  doing  business ;  Oilure  Mfg. 
Co.  V.  Pidduck-Ross  Co.,  38  Wash.  143,  80  Pac.  278,  city  ordinance 
imposing  license  tax  upon  sales  of  goods  by  use  of  trading  stamps  valid 
as  applied  to  foreign  merchants;  International  Text-Book  Co.  v.  Peter- 
son, 133  Wis.  309,  14  Ann.  Gas.  966,  113  N.  W.  732,  Pennsylvania  cor- 
poration contracting  to  furnish  books  for  course  of  instruction  in 
Wisconsin  is  liable  to  law  of  latter  imposing  requirements  on  foreign  cor- 
poration. 

State  taxation  of  business  of  taking  orders  for  foreign  goods  or 
services  as  attempted  regulation  of  interstate  commerce.    Note, 

2  Ann.  Gas.  703. 

Imposition  of  license  tax   or  fee   on  foreign  corporation.    Note, 

3  Ann.  Gas.  633. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
691. 
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License  or  occnpation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  samplB  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  R.  A.  (N.  S.)  SOS,  304. 

State  tax  on   transportation,   receipts  therefrom  or  on  bnsiness  of 
carrying  It  on.  Is  void. 

Approved  in  United  States  v.  Hooslef,  237  U.  S.  18,  Ann.  Oaa.  1916A, 
288,  59  L.  Ed.  821,  35  Sup.  Ct.  459,  so  much  of  War  Revenue  Act  of  1898 
as  imposes  tax  on  charter-parties  of  vessels  carrying  expoiis  from  State 
is  unconstitutional ;  In  re  Selman  Heating  &  Plumbing  Co.,  204  Fed.  842, 
where  one  had  ordered  three  carloads  of  furnaces  from  foreign  corpora- 
tion, and  when  last  was  sent  prematurely  had  agreed  to  hold  it  as  prop- 
erty of  manufacturer,  and  had  subsequently  bought  it,  contract  concerned 
interstate  commerce,  and  was  not  void  under  local  laws;  Singer  Sewing 
Machine  Co.  v.  Brickell,  199  Fed.  658,  act  of  Alabama  taxing  those 
selling  sewing-machines  away  from  regularly  established  place  of  busi- 
ness is  unconstitutional,  if  it  included  sending  orders  to  plant  of  foreign 
corporation;  Central  of  Georgia  Ry.  Co.  v.  Groesbeck  &  Armstrong, 
175  Ala.  191,  57  South.  381,  act  providing  penalty  for  railroad  com- 
panies for  failing  to  procure  cars  for  shippers  within  specified  time 
after  demand  is  void  in  so  far  as  it  affects  cars  needed  in  interstate 
commerce;  Hughes  v.  City  of  Los  Angeles,  168  Cal.  765,  145  Pac.  95, 
ordinance  taxing  insurance  agents,  is  in  violation  of  State  constitutional 
provision  fixing  tax  on  insurance  corporations  in  lieu  of  all  other  taxes; 
Wrought  Iron  Range  Co.  v.  Campen,  135  N.  C.  519,  521,  522,  526,  47 
S.  E.  663,  665,  license  tax  on  peddlers  of  stoves  void  so  far  as  it  applies 
to  sales  by  sample  of  goods  manufactured  in  another  State  and  delivered 
to  purchaser  in  original  package;  United  States  v.  Addyston  Pipe  etc. 
Co.,  85  Fed.  295,  46  L.  R.  A.  122,  29  C.  C.  A.  141,  contracts  operatin? 
as  restraint  upon  solicitation  of  order  of  goods  made  in  another  State 
void ;  Coit  v.  Sutton,  102  Mich.  327,  25  L.  R.  A.  820,  60  N.  W.  691, 
statute  making  contracts  of  corporations  void  unless  license  fee  paid, 
void  ^  to  foreign  corporation  acting  through  itinerant  agent;  Mc- 
Naughton  Co.  v.  McGirl,  20  Mont.  138,  63  Am.  St.  Rep.  620,  38  L.  B.  A 
372,  49  Pac.  656,  act  declaring  contracts  of  foreign  corporation  void  unless 
provisions  complied  with,  void  as  to  corporation  engaged  in  interstate 
commerce. 

Distinguished  in  Simpson  v.  Shepard,  230  U.  S.  400,  Ann.  Cas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542.  33  Sup.  Ct.  729,  Stole 
law  fixing  maximum  rate  for  freight  and  passengers  is  not  unconstitu- 
tional although  it  might  indirectly  affect  interstate  rates. 

Miscellaneous.  Cited  in  United  States  v.  Swift  &  Co.,  122  Fed.  531, 
holding  agreement  between  large  number  of  defendants  to  refrain  from 
bidding  against  one  another  in  purchase  of  cattle  combination  in  re- 
straint of  trade^ 
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158  U.  a  308-318,  88  Ih  Ed.  725,  14  8np.  Ot.  924,  BLITZ  ▼.  UNITED 
STATES. 

Extent  of  crotf-axamlnatioii  to  test  credibility  of  witness  is  largely 
discretionary. 

Approved  in  Hairold  ▼.  Territory,  18  Okl.  402,  11  Ann.  Gas.  818,  10 
If.  R..A.  (N.  8.)  604,  89  Pac.  204,  prisoner  on  prosecution  for  stealing 
cattle  who  takes  stand  may  be  cross-examined  as  to  alleged  confession; 
Spear  v.  Sweeney,  88  Wis.  549,  60  N.  W.  1062,  following  rule  when  court 
refused  cross-examination  as  to  collateral  statements  after  other  lengthy 
cross-examination. 

Baling  on  motion  for  new  trial  Is  not  reviewable. 

Approved  in  Sparf  v.  United  States,  156  U.  S.  175,  39  L.  Ed.  887, 

15  Sup.  Ct.  321,  Wheeler  v.  United  States,  159  U.  S.  524,  40  L.  Ed.  245, 

16  Sup.  Ct.  93,  Clune  v.  United  States,  159  U.  S.  591,  40  L.  Ed.  270,  16 
Sup.  Ct.  125,  Bucklin  v.  United  States,  159  U.  S.  685,  40  L.  Ed.  306,  16 
Sap.  Ct.  184,  and  Addington  v.  United  States,  165  U.  S.  185,  41  L.  Ed. 
679,  17  Sup.  Ct.  289,  all  following  rule ;  Bell  Telephone  Co.  v.  Dethard- 
ing,  148  Fed.  373,  78  C.  C.  A.  185,  Chadwick  v.  United  States,  141  Fed. 
245,  72  C.  C.  A.  343,  and  Sprinkle  v.  United  States,  141  Fed.  820,  73 
C.  C.  A.  285,  all  reaffirming  rule ;  Baltimore  etc.  R.  R.  Co.  v.  Smith,  222 
Fed.  668,  138  C.  C.  A.  215,  appellate  court  cannot  grant  new  trial  for 
excessive  damages  in  personal  injury  case;  Williamson  v.  Osenton, 
220  Fed.  655,  136  C.  C.  A.  261,  in  action  for  alienation  of  affections, 
denial  of  motion  of  defendant  for  new  trial  will  not  be  reviewed  on 
appeal ;  Collins  v.  United  States,  219  Fed.  675,  135  C.  C.  A.  342,  refusal 
of  motion  for  new  trial  by  defendant  convicted  of  introducing  liquor 
into  Indian  country  is  not  reviewable  on  appeal;  Lueders  v.  United 
States,  210  Fed.  421,  127  C.  C.  A.  151,  refusal  of  new  trial  in  prosecu- 
tion of  bankrupt  for  concealing  assets  cannot  be  reviewed  on  appeal; 
Waterhouse  v.  Rock  Island  etc.  Min.  Co.,  97  Fed.  477,  38  C.  C.  A.  281, 
holding,  under  United  States  practice,  order  overruling  motion  for  new 
trial  not  reviewable ;  Paolucci  v.  United  States,  30  App.  D.  C.  220,  denial 
of  motion  of  accused  in  murder  case  for  new  trial  based  on  contradicted 
affidavits  as  to  bias  of  juryman  is  not  reversible  error. 

Indictment  nnder  Federal  lawg  mnit  Show  offense  was  of  Federal 
cognizance. 

Approved  in  Dalton  v.  United  States,  127  Fed.  546,  62  C.  C.  A.  238, 
holding  indictment  for  using  mails  for  purpose  of  fraud  must  set  out 
facts  constituting  scheme  or  artifice  in  direct  and  positive  averment; 
United  States  v.  Greene,  115  Fed.  352,  an^  United  States  v.  Greene, 
100  Fed.  947,  holding  indictment  charging  conspiracy  to  defraud  United 
States  by  presentation  of  fraudulent  claims  insufficient  where  it  fails 
to  show  in  what  respect  claim  fraudulent. 
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Indictment  following  statute  li  snftcient  only  ithm  it  H^Pri^s  Mcnsed 
of  nature  of  accasation. 

Approved  in  Burton  v.  United  States,  202  U.  S.  373,  60  L.  Ed.  1067, 

26  Sap.  Ct.  688,  upholding  indictment  of  senator  under  Rev.  Stats., 
§  1782,  as  sufficiently  stating  all  elements  of  offense;  Richardson  v. 
United  States,  181  Fed.  4,  104  C.  C.  A.  69,  indictment  of  bank  cashier 
for  making  false  entries  is  sufficient  without  naming  clerks  making 
actual  entries  at  his  direction;  Miller  v.  United  States,  136  Fed.  581, 
69  C.  C.  A.  355,  indictment  under  Rev.  Stats.,  §  4746,  charging  defend- 
ants ''did  knowingly  and  willfully  procure  the  presentation  to  the  Com- 
missioner of  Pensions  of  a  false  and  fraudulent  paper  writing,"  etc., 
insufficient  in  not  stating  manner  of  presentation ;  Wong  Din  v.  United 
States,  135  Fed.  705,  68  C.  C.  A.  340,  sustaining  indictment  charging 
defendants  with  conspiracy  to  aid  and  abet  landing  of  Chinese  in 
United  States  contrary  to  law,  though  not  stating  names  of  Chinese 
or  other  details. 

One  count  may  refer  to  prevlons  one  to  incorporate  matters,  although 
latter  insnfllcient. 

Approved  in  American  Smelting  etc.  Co.  v.  Colorado,  204  U.  S.  115, 
51  L.  Ed.  898,  27  Sup.  Ct.  198,  Glass  v.  United  States,  222  Fed.  780, 
138  C.  C.  A.  321,  and  United  States  v.  New  Departure  Mfg.  Co.,  204 
Fed.  115,  all  holding  demurrer  to  counts  of  indictment  for  violation 
of  Sherman  Anti-trust  Act  on  ground  of  uncertainty  will  not  be 
sustained  where  there  is  reference  to  more  certain  counts ;  United  States 
y.  Ridgway,  199  Fed.  288,  counts  of  indictment  for  use  of  mails  in  aid 
of  lottery  which  refer  to  only  count  in  which  scheme  is  stated  are 
sufficient  on  demurrer;  Foster  v.  United  States,  178  Fed.  171,  101 
C.  C.  A.  485,  count  in  indictment  for  using  mails  to  defraud  which 
refers  to  statement  of  scheme  in  first  count  includes  reference  to  de- 
fendant's authorship,  and  is  valid;  Browne  v.  United  States,  145  Fed. 
7,  76  C.  C.  A.  31,  counts  of  indictment  which  referred  to  allegations  of 
conspiracy  in  former  count  as  part  of  its  allegations  to  avoid  repetition, 
held  sufficient ;  Davis  v.  United  States,  37  App.  D.  C.  136,  where  defend- 
ant was  sentenced  cumulatively  for  convictions  on  two  indictments,  re- 
versal of  first  will  bring  second  into  effect  immediately;  Hyde  v.  United 
States,  27  App.  D.  C.  381,  counts  in  indictment  for  conspiracy  to  defraud 
United  States  government  out  of  public  lands  which  refer  to  another 
count  for  details  of  conspiracy  are  sufficient;  Benson  v.  United  States, 

27  App.  D.  C.  341,  count  in  indictment  for  bribery  which  refers  to 
another  count  for  knowledge  of  circumstances  and  intent  is  sufficient; 
Lorenz  v.  United  States,  24  App.  D.  C.  363,  indictment  against  postal 
official  for  conspiracy  to  defraud  United  States  government  which 
states  in  one  count  particulars  of  conspiracy  and  refers  to  it  in  others 
is  sufficient  as  to  latter;  Vines  v.  State,  19  Wyo.  270,  116  Pac.  1017, 
counts  of  indictment  for  selling  liquor  without  license  which  refer  to 
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count  which  was  dismissed  by  court  are  not  insufficient  for  this  reason ; 
Crain  v.  United  States,  162  U.  S.  633,  40  L.  Ed.  1099,  16  Sup.  Ct.  95#, 
following  rule  in  indictment  under  Rev.  Stats.,  §  5421;  United  States 
V.  Peters,  87  Fed.  987,  and  Peters  v.  United  States,  94  Fed.  133,  36 
C.  C.  A.  105,  applying  principle  to  indictment  under  Rev.  Stats.,  §  5209. 

Sentence  on  one  count  begins  wben  sentence  on  prior  Insufficient  count 
should  have  begun. 

'  Approved  in  Hyde  v.  United  States,  198  Fed.  613,  119  C.  C.  A.  493, 
on  conviction  of  three  offenses  against  law  prohibiting  use  of  mails 
to  defraud,  single  sentence  may  exceed  maximum  for  one  offense;  Kirk- 
man  V.  McClaughry,  160  Fed.  438,  90  C,  C.  A.  86,  and  Kirkman  v. 
McClaughry,  152  Fed.  258,  both  holding  prisoner  convicted  of  military 
offense  who  commits  and  is  convicted  of  second  military  offense  during 
pendency  of  first  proceedings  will  serve  sentences  consecutively  accord- 
ing to  Army  Regulations,  par.  981;  Brown  v.  United  States,  142  Fed. 
7,  73  C.  C.  A.  187,  holding  possible  error  in  admission  of  evidence  in 
one  count  could  not  affect  judgment  on  other  counts;  Chadwick  v. 
United  States,  141  Fed.  247,  72  C.  C.  A.  343,  court  may  impose  cumu- 
lative sentences;  Harris  v.  Lang,  27  App.  D.  C.  91,  7  L.  R.  A.  (N.  8.) 
124,  holding  prisoner  convicted  of  two  separate  offenses  with  cumu- 
lative sentences  is  not  entitled  to  be  released  on  expiration  of  first 
sentence ;  State  v.  Cathey,  170  N.  C.  797,  87  S.  E.  534,  second  sentence 
for  selling  intoxicants  imposed  during  appeal  from  first  conviction 
which  provides  that  it  shall  be  cumulative  but  take  effect  at  once,  if 
appeal  is  allowed,  is  valid ;  Ex  parte  Sargood,  86  Vt.  133,  83  Atl.  720, 
court  may  impose  in  December  term  two  sentences  to  run  cumulatively 
upon  sentence  imposed  in  October  term;  Howard  v.  United  States,  75 
Fed.  991,  992,  34  L.  R.  A.  514,  21  C.  C.  A.  586,  upholding  cumulative 
sentences  under  Rev.  Stats.,  §  5480;  MacDonald  v.  United  States,  63 
Fed.  432,  12  C.  C.  A.  339,  arguendo. 

Effect  of  invalidity  of  part  of  cumulative  sentence.    Kote,^10  Ann. 
Caa.  611. 

Cumulative  sentence.    Note,  7  L.  R.  A.  (K.  S.)  125,  129. 

Reduction  of  sentence  for  good  behavior.    Note,  34  L.  R.  A.  512. 

Miscellaneous.  Cited  in  Logan  v.  United  States,  123  Fed.  294,  59 
C.  C.  A.  476,  to  point  that  two  offenses  cannot  be  created  out  of  same 
criminal  act  by  charging  forging  of  note  in  one  count  and  forging 
signatures  in  other. 

153  V.  8.  318-331,  38  L.  Ed.  729,  14  8up.  Ot.  852,  McBBOOM  ▼.  800Tn8H 
MTG.  ETC.  INVE8TBCBNT  00. 

Receipt  of  bonus  by  lender's  agent  in  excess  of  legal  rate  of  interest 
is  usurious. 
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Approved  in  Pottle  v.  Lowe,  99  Ga.  578,  59  Am.  St.  Bep.  248,  27 
&.  E.  146,  where  lender  receives  fall  legal  interest  and  agent  exacts 
commission  from  borrower  and  divides  with  lender,  it  is  usury. 

What  transactions  are  usurious.    Note,  46  Am.  St.  Bep.  197. 

Act  of  agent  in  entering  into  usurious  contract  as  binding  prin- 
cipal.   Note,  Ann.  Oas.  1916C,  S80. 

Wbere  statute  does  not  forfeit  principal  and  intexest,  it  Is  reooveralile 

so  far  as  legal. 

Approved  in  Talbot  v.  First  Nat.  Bank,  185  U.  S.  181,  46  L.  Ed.  862, 
22  Sup.  Ct.  616,  allowing  recovery  of  legal  interest  where  greater  rate 
charged;  Petterson  v.  Berry,  125  Fed.  906,  60  C.  C.  A.  610,  holding  in 
action  upon  mortgage  bearing  twelve  per  cent  interest,  executed  when 
laws  limited  rate  to  ten  per  cent,  not  open  to  defense  of  usury  where 
laws  passed  prior  to  suit  fixed  rate  at  twelve  per  cent;  Hamilton  v. 
Fowler,  99  Fed.  24,  40  C.  C.  A.  47,  holding  innocent  purchaser  for  value 
before  maturity  unaffected  by  fact  that  unlawful  rate  of  interest  in- 
cluded in  principal  of  note;  Swartz  v,  Frank,  183  Mo.  450, '82  S.  W.  64, 
preferred  creditor  in  bankruptcy  holding  may  surrender  preference  and 
prove  his  claim ;  Gorrell  v.  Home  Life  Ins.  Co.,  63  Fed.  376, 11  C.  C.  A. 
240,  in  action  on  note,  payable  to  corporation,  plea  of  ultra  vires  not 
good;  Jarvis  etc.  Trust  Co.  v.  Willhoit,  84  Fed.  517,  upholding  contract 
made  by  foreign  corporation  which  has  not  complied  with  Laws  Tenn. 
1891,  c.  122;  Gross  v.  Coffey,  111  Ala.  476,  20  South.  431,  assump- 
sit does  not  lie  to  recover  usurious  interest,  voluntarily  paid,  withoat 
express  promise  to  repay;  dissenting  opinion  in  Citizens'  Nat.  Bank 
V.  Froman,  111  Ky.  222,  63  S.  W.  767,  majority  holding  national  banks 
at  once  forfeit  all  interest  when  they  contract  for  interest  at  usurious 
rate. 

Statutory  remedy  or  penalty  for  new  right  or  offense  is  exdnslTe. 

Approved  in  Central  Stockyards  Co.  v.  Louisville  etc.  R.  R.  Co.,  112 
Fed.  826,  refusing  injunction  to  compel  common  carrier  to  afford  equal 
and  proper  facilities,  Interstate  Commerce  Act  providing  for  damages 
only  for  such  refusal;  Esquibel  v.  Chaves,  12  N.  M.  499,  78  Pac.  510, 
holding  penalty  of  imprisonment  provided  for  violation  of  statute  ex- 
clusive; Anderson  v.  Tatro,  44  Okl.  223,  144  Pac.  362,  under  statute 
allowing  borrower  on  usurious  interest  to  recover  twice  amount  of  in- 
terest from  party  receiving:  it,  he  may  not  sue  payee  of  usurious  note 
where  it  was  transferred  and  paid  to  bank;  Allen  v.  Petty,  58  S.  C. 
244,  36  S.  E.  587,  holding  court  cannot  allow  a  penalty  not  found  in 
statute;  dissenting  opinion  in  Citizens'  Nat.  Bank  v.  Froman,  111  Ky. 
223,  63  S.  W.  758,  majority  holding  debtor's  right  of  action,  under 
Revised  Statutes  of  United  States,  to  recover  double  amount  of  usuri- 
ous interest  paid,  not  applicable  when  note  discounted. 
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Penalty  for  lunzy  euinot  be  recovered  if  anytbiiig  legally  dae  remalni 
unpaid. 

Approved  in  Werner  v.  Lorentsen,  3  Alaska,  278,  demurrer  licfs 
against  complaint  for  twice  tlie  amount  of  usurious  interest  where  it  is 
not  alleged  that  total  of  more  than  principal  and  legal  interest  had 
yet  been  paid;  Brown  v.  Slocum,  30  App.  D.  C.  580,  where  lender  re- 
tains usurious  sum  on  loan,  right  of  action  of  borrower  to  recover  same 
accrues  when  last  installment  of  loan  is  returned;  Citizens'  Nat.  Bank 
V.  Forman,  111  Ky.  212,  217,  63  S.  W.  456,  457,  denying  right  to  re- 
cover penalty  for  usury,  unless  payments  specifically  applied  by  debtor 
to  usurious  interest;  Hazeltine  v.  Central  Nat.  Bank,  155  Mo.  68,  69, 
74,  56  S.  W.  895,  896,  898,  denying  suit  to  recover  twice  the  amount 
of  usurious  interest  paid  where  borrower  has  not  paid  or  offered  to 
pay  principal  of  note;  First  Nat.  Bank  v.  Denson,  115  Ala.  664,  665, 
22  South.  523,  following  rule;  Brown  v.  Marion  Nat.  Bank,  169  U.  S. 
420,  42  L.  Ed.  802,  18  Sup.  Ct.  392,  when  obligee  pays  usurious  inter- 
est, as  such  statute  runs  irom  payment;  Louisville  Trust  Co.  v.  Ken- 
tucky Nat.  Bank,  87  Fed.  148,  149,  usurious  interest,  paid  by  giving 
renewal  note,  which  includes  interest,  does  not  set  statute  running. 

Distinguished  in  McCarthy  v.  First  Nat.  Bank,  223  U.  S.  500,  56 
L.  Ed.  526,  32  Sup.  Ct.  240,  statute  of  limitations  to  recover  usurioas 
interest  paid  as  such  commences  to  run  with  such  payment;  Louisville 
Trust  Co.  V.  Kentucky  Nat.  Bank,  102  Fed.  446,  holding  where  national 
bank  discounts  note  at  usurious  rate,  maker  upon  payment  of  note  enti- 
tled to  recover  double  amount  of  discount  thus  taken;  Citizens'  Nat. 
Bank  v.  Donnell,  172  Mo.  418,  72  S.  W.  935,  denying  national  bank 
light  to  apply  excessive  usurious  interest  to  payment  of  loan,  undet 
United  States  statute,  entire  amount  of  interest  forfeited;  McCarthy 
V.  First  Nat.  Bank,  23  S.  D.  276,  284,  21  Ann.  Caa.  487,  28  L.  R.  A. 
(N.  8.)  335,  121  N.  W.  856,  859,  cause  of  action  against  national  bank 
for  recovery  of  double  interest  accrues  when  borrower  pays  bank  in- 
terest on  usurious  note  not  yet  due. 

Effect  of  national  bank's  taking  or  reserving  illegal  interest.    Note, 
56  L.  R.  A.  704. 

Running  of  statute  of  limitations  against  action  to  recover  penalty 
or  forfeiture  for  taking  usury.    Note,  21  Ann.  Cas.  447. 

163  Xr.  8.  332-852,  38  L.  Ed.  734,  14  8np.  Ct.  883,  aAT£8  IBOK  W0BK8 
V.   F&ASEB. 

Patent   No.   66,798,   for   rock-crusher,   was   anticipated   in  manj   re- 
spects. 

Approved  in  Birmingham  Cement  Mfg.  Co.  v.  Gates  Iron  Works,  78 
Fed.  351,  24  C.  C.  A.  132,  in  statement  of  facts. 

Patent  No.  201,646,   for  rock-crusher,  must  be  strictly  construed  in 
light  of  state  of  art. 
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Approved  in  Birmingham  Cement  Mfg.  Co.  ▼.  Gates  Iron  Works,  78 
Fed.  362,  24  C.  C.  A.  132,  following  rale. 

Patent  No.  237,320»  for  rock-cmsher  having  breakable  pin.  Involves 
no  Invention. 

Approved  in  Gates  Iron  Wks.  v.  Overland  etc.  Min.  Co.,  147  Fed. 
702,  78  C.  C.  A.  88,  holding  improvement  in  construction  of  hopper 
of  stone-crusher  not  invention;  Sloan  Filter  Co.  v.  Portland  Gold  Min. 
Co.,  139  Fed.  26,  71  C.  C.  A.  460,  holding  patent  for  barrel  filter  for 
metal  solutions  void  for  want  of  invention. 

Patent  No.  243,546,  for  improved  rock-cnisber,  was  anticipated. 
Approved  in  Birmingham  Cement  Mfg.  Co.  v.  Gates  Iron  Works,  78 
Fed.  363,  366,  24  C.  C.  A.  132,  following  rule. 

Safety-pins  to  save  macbines  from  strain  of  sadden  Jar  are  not  new. 
Approved  in  Milwaukee  Bronze  Casting  Co.  v.  Avery,  209  Fed.  618, 

126  C.  C.  A.  672,  use  of  one-piece  device  for  two-piece  device  in  auto- 
mobile lamp  reflector  does  not  constitute  invention. 

Assignee  is  not  affected  by  verbal  interest  or  license  or  wiacb  be  had 
no  notice. 

Approved  in  Photo  Drama  Motion  Picture  Co.  v.  Social  Uplift  Film 
Corp.,  213  Fed.  377,  bona  fide  assignee  of  dramatic  rights  in  book  who 
secures  copyrights  has  priority  over  prior  unrecorded  assignee;  Paulas 
V.  M.  M.  Buck  Mfg.  Co.,  129  Fed.  697,  64  C.  C.  A.  162,  unrecorded 
verbal  assignment  of  interest  under  patent  void  as  against  subsequent 
purchasers. 

Rights  of  licensee  as  to  royalties  where  patent  is  invalid.    Note, 
20  E.  R.  0.  771. 

Validity  of  oral  transfer  of  patent  or  patent  right.    Note,  Ann. 
Oas.  1913E,  1019. 

Miscellaneous.    Cited  in  Neptune  Meter  Co.  v.  National  Meter  Co., 

127  Fed.  567,  62  C.  C.  A.  345,  declaring  patent  void  for  lack  of  inven- 
tion where  same  principle  applied  in  old  way  to  accomplish  old  result; 
Johnson  v.  Chisholm,  115  Fed.  632,  53  C.  C.  A.  123,  declaring  pea-hull- 
ing machine  void  for  lack  of  patentable  novelty  in  view  of  prior  art; 
dissenting  opinion  in  Justi  v.  Clark,  108  Fed.  669,  47  C.  C.  A.  565,  to 
point  that  changes  made  in  prior  mechanism  were  so  slight  and  obvions 
that  nothing  beyond  ordinary  mechanic's  skill  was  employed. 

163  n.  S.  363-360,  38  L.  Ed.  742,  14  Sup.  Ot.  871,  SOUTH  OABOUKA  V. 

SETMOUB* 

Supreme  Court  cannot  review  District  of  Columbia  Court  of  Appeals, 
under  act  of  1893,  unless  value  exceeds  five  thousand  dollars. 

Approved  in  United  States  v.  Ware,  189  U.  S.  508,  47  L.  Ed.  922, 
23  Sup.  Ct.  863,  reaffirming  rule;  Columbia  etc.  College  v.  Cortelyou, 
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200  n.  S.  615,  60  L.  Ed.  621,  26  Sup.  Ct.  758,  and  United  States  ▼. 
Taft,  195  U.  S.  626,  49  L.  £d.  350,  25  Sap.  Ct.  792,  both  dismissed  tor 
want  of  jurisdiction ;  United  States  ▼.  Hay,  194  U.  S.  375,  376,  48  L.  Ed. 
1026,  24  Sup.  Ct.-681,  mandamus  to  compel  Secretary  of  State  to  de- 
mand five  hundred  thousand  dollars  damages  from  German  empire  for 
petitioner's  wrongful  imprisonment  not  case  in  which  matter  in  dis- 
pute exceeds  five  thousand  dollars;  Durham  v.  Seymour,  161  U.  S. 
237,  40  L.  Ed.  683,  16  Sup.  Ct.  453,  denying  jurisdiction  over  claim  of 
invention;  Huntington  v.  Saunders,  163  U.  S.  321,  41  L.  Ed.  175,  16 
Sup.  Ct.  1120,  upholding  jurisdiction  of  petition  by  creditor  for  re- 
vision of  discharge  in  bankruptcy;  United  States  v.  Trans-Missouri 
Freight  Assn.,  166  U.  S.  311,  41  L.  Ed.  1017,  17  Sup.  Ct.  547,  upholding 
jurisdiction  where  freight  agreement  involved,  though  jurisdictional 
amount  not  stated  in  bill;  Jessup  v.  Chicago  etc.  Ry.  Co.,  188  Fed.  934, 
petition  for  transfer  of  stock  and  damages  for  failure  to  do  so  alleging 
refusal  was  on  ground  of  nonpayment  to  State  of  inheritance  tax  of 
less  than  two  thousand  dollars,  stock  being  worth  thirty-nine  thousand 
dollars,  does  not  bring  case  within  jurisdictional  sum  of  Federal  court ; 
Butters  v.  Carney,  127  Fed.  623,  holding  in  ejectment  amount  in  con- 
troversy is  not  value  of  defendant's  claim  but  value  of  whole  property 
claimed  by  plaintiff  in  complaint;  Ross  v.  United  States,  7  App.  D.  C. 
15,  appeal  to  Supreme  Court  from  denial  of  petition  for  mandamus 
to  compel  Commissioners  of  District  of  Columbia  to  record  plat  of  land 
under  Subdividing  Act,  refused  for  want  of  jurisdictional  amount,  al- 
though land  was  worth  more;  State  v.  Frost,  113  Wis.  643,  89  N.  W. 
918,  allowing  receiver  to  remove  suit,  brought  by  State  to  enjoin 
destruction  of  road  by  dismantling  same,  where  materials  composing 
road  are  salable  for  many  thousand  dollars. 

Distinguished  in  Thompson  v.  Thompson,  226  U.  S.  560,  57  L.  Ed. 
851,  33  Sup.  Ct.  129,  decree  in  suit  for  maintenance  awarding  wife 
seventy-five  dollars  per  month  is  reviewable  in  Supreme  Court  as  far 
as  amount  goes  where  with  wife's  expectancy  of  life  sum  would  exceed 
five  thousand  dollars. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  521,  625. 

Under  act  of  1893,  validity,  and  not  mere  construction  of  treaty  or 
statute,  must  be  involved  to  give  Supreme  Court  Jurisdiction. 

Approved  in  United  States  v.  Taft,  203  U.  S.  464,  51  L.  Ed.  275,  27 
Sup.  Ct.  148,  lack  of  observance  of  civil  service  rules  and  not  authority 
of  President  being  drawn  into  question  on  appeal  from  dismissal  of 
eivil  service  employee,  Supreme  Court  has  no  jurisdiction;  Muse  v. 
ArUngton  Hotel  Co.,  168  U.  S.  435,  42  L.  Ed.  533,  18  Sup.  Ct.  Ill, 
applying  principle;  Linford  v.  Ellison,  155  U.  S.  509,  89  L.  Ed.  241, 
15  Sup.  Ct.  181,  denying  jurisdiction  over  suit  involving  municipal  tax; 

XVI— 66 
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Ex  parte  Loeb,  72  Fed.  669,  South  Carolina  ''Dispensary  Aet"  of  1893, 
void  as  te  liquor  brought  from  other  State;  dissenting  opinion  in  State 
V.  Aiken,  42  S.  C.  268,  26  L.  R.  A.  865,  20  S.  E.  239,  majority  upholding 
''Dispensary  Act"  of  1893,  prohibiting  sale  of  liquor  by  individuals. 

Infringement  of  trademark.    Note,  25  R  R.  C.  219,  220. 

Miscellaneous.  Cited  in  Hennessy  v.  Brannschweiger,  89  Fed.  666, 
reviewing  trademark  legislation. 

153  U.  8.  361-366,  38  L.  Ed.  745,  14  8up.  Ct.  847,  MASOK  ▼.  FEWABIC 
ION.   CO 

Supreme  Court  has  no  Jurisdiction  of  appeal  ftom  direction  as  to 
solicitor's  allowances,  taken  after  July  1,  1891. 

Approved  in  Gulf  etc.  Ry.  Co.  v.  Shane,  157  U.  S.  349,  39  L.  Ed,  728, 
15  Sup.  Ct.  641,  upholding  jurisdiction  where  writ  of  error  allowed 
June  5,  1891;  Talbot  v.  Mason,  125  Fed.  102,  60  C.  C.  A.  146,  holding 
claimant  accepting  smaller  sum  barred  from  prosecuting  appeal  from 
order  disallowing  claim;  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  733, 
59  C.  C.  A.  643,  holding  appeal  lies  from  decree  of  Circuit  Court  allow- 
ing fees  to  clerk  as  a  matter  of  positive  law. 

BCandamus  Ues  to  compel  execution  of  mandate  where  appeal  does 
not  lie. 

Approved  in  James  v.  Central  Trust  Co.,  108  Fed.  931,  47  C.  C.  A. 
374,  denying  mandamus  where  Circuit  Court  errs  in  construing  order 
of  appellate  court  remanding  cause  for  modification;  The  New  York, 
108  Fed.  105,  47  C.  C.  A.  232  (affirming  104  Fed.  566,  44  C.  C.  A.  38), 
Circuit  Court  of  Appeals  entertaining  appeal  from  decree  entered  by 
District  Court  after  receipt  of  mandate  as  to  matters  left  open  by  man- 
date; Ex  parte  Mansfield,  11  App.  D.  C.  562,  where  judgment  was  re- 
versed for  want  of  jurisdiction  of  lower  court,  and  lower  court  permits 
plaintiff  to  amend,  mandamus  lies  to  compel  judge  to  enter  judgment 
for  defendant ;  State  v.  Dickinson,  63  Neb.  872,  89  N.  W.  432,  granting 
mandamus  where  lower  court  restrains  one  party  from  proceeding  in 
pursuance  with  mandate  of  appellate  court;  State  v.  Norris,  61  Neb. 
463,  85  N.  W.  436,  holding  mandamus  appropriate  remedy  to  make 
mandate  of  reviewing  court  effective;  State  v.  Omaha  Nat.  Bank,  60 
Neb.  235,  82  N.  W.  851  (dissenting  opinion,  60  Neb.  244,  82  N.  W.  854), 
majority  enforcing  obedience  where  lower  court  misconstrued  mandate 
of  appellate  court. 

When  mandamus  is  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Rep.  905. 

Circuit  Court's  action  as  to  solicitor's  allowances,  not  settled  by  man- 
date, is  reviewable  in  Circuit  Court  of  Appeals. 

Approved  in  In  re  Sanford  Fork  etc.  Co.,  160  U.  S.  256,  40  L.  Ed. 
416,  16  Sup.  Ct.  293,  applying  principle  in  allowing  plaintiff  to  amend 
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bill  and  file  replication;  Bissell  Carpet  Sweeper  Co.  v.  Goshen  Sweeper 
Co.,  72  Fed.  549,  19  C.  C.  A.  25,  applying  principle  to  appeal  with 
supersedeas  in  injunction  suit  in  patent  suit;  Ruggles  v.  Patton,  143 
Fed.  315y  74  C.  C.  A.  450,  holding  order  allowing  compensation  to  re- 
ceiver appealable;  United  States  v.  Rio  Grande  Dam  etc.  Co.,  13  N.  M. 
401,  85  Pac.  397,  plaintiff  may  be  allowed  to  file  supplemental  complaint 
in  action  to  enjoin  damming  of  navigable  stream,  although  case  had 
been  twice  on  appeal  to  United  States  Supreme  Court;  State  ex  rel. 
Goldsborough  v.  Huston,  28  Okl.  720,  116  Pac.  162,  where  after  re- 
manding of  controversy  as  to  possession  of  homestead  with  decision 
that  deed  of  defendant  is  void  as  to  plaintiff,  new  interveners,  setting  up 
claim  thereto,  appeal  from  its  denial,  during  such  appeal  mandamus 
will  not  lie  to  put  plaintiff  in  possession. 

Appeal  from  decree  for  costs  only.    Note,  1  L.  B.  A.  (N.  S.)  1084. 

153  Xr.  S.  367-379,  38  L.  Ed.  747,  14  Sup.  Ct.  945,  BOBEBTS  ▼.  LEWIS. 
Federal  courts  will  respect  State  couits'  construction  of  State  statutes. 

Approved  in  National  etc.  Pipe  Works  v.  Oconto  City  Water  Supply 
Co.,  113  Fed.  796,  51  C.  C.  A.  465,  following  State  decisions  and  holding 
under  State  statute  waterworks  property  not  subject  to  mechanic 's  lien ; 
Andrews  v.  National  Foundry  etc.  Works,  76  Fed.  171,  36  L.  B.  A, 
150,  22  C.  C.  A.  110,  following  Wisconsin  court,  declaring  stockholder 
not  liable  where  stock  issue  is  void;  Buford  v.  Kerr,  90  Fed.  514,  33 
C.  C.  A.  166,  following  construction  of  Missouri  courts  upon  Rev.  Stats. 
Mo.,  §  8836,  abolishing  fee-tails. 

Distinguished  in  Messinger  v.  Anderson,  171  Fed.  795,  91  C.  C.  A. 
445,  decision  of  Ohio  Supreme  Court  as  to  devise  in  will  of  resident  is 
not  binding  when  same  will  comes  before  Federal  court,  there  being 
no  State  law  involved;  Percy  Summer  Club  v.  Astle,  163  Fed.  5,  90 
C.  C.  A.  527,  decisions  of  Supreme  Court  of  New  Hampshire  that  ex- 
clusive right  to  fish  in  lakes  is  not  conveyed  with  deed  of  shore  prop- 
erty will  be  followed  in  construing  deed  to  New  Hampshire  property. 

Questions  of  State  laws  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  431. 

Oift  of  "all  my  estate,  real  and  personal"  carries  fee,  unless  otherwise 
restricted. 

Approved  in  Bentz  v.  Maryland  Bible  Soc.,  86  Md.  115,  37  AtL  709, 
property  devised  to  beneficiaries,  in  trust  for  ten  years,  carries  fee 
upon  expiration  of  time. 

Widow  having  power  of  disposition  so  long  as  she  remains  widow  may 
convey  fee. 

Approved  in  Bilger  v.  Nunan,  199  Fed.  558,  559,  118  C.  C.  A.  23 
(affirming  186  Fed.  667,  668),  widow  taking  title  to  land  under  will 
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stating  she  should  have  and  hold  it  during  her  life,  with  full  power 
to  dispose  of  it  as  she  might  see  fit,  had  right  to  mortgage  it;  Mont- 
gomery V.  Brown,  25  App.  D.  C.  496,  where  insurance  money  is  devised 
to  widow  with  absolute  power  of  disposition  during  life,  remainder  to 
his  other  heirs,  is  void;  Mayo  y.  Harrison,  134  Qa.  738,  68  S.  E.  498, 
where  widow,  with  power  under  will  to  convey  title  to  fee,  makes  deed 
of  fee  for  consideration  suitable  to  fee,  it  will  be  presumed  that  it 
was  in  pursuance  of  power;  Turner  v.  Turner,  3  IM.  Ter.  587,  64  S.  W. 
545,  son  taking  store  and  merchandise  for  life  with  right  to  profits 
takes  absolute  title  to  merchandise;  Woodbridge  v.  Jones,  183  Mass. 
552,  67  N.  E.  879,  holding  will  devising  property  to  wife  as  loog  as 
she  lives,  with  power  to  dispose  same,  remainder  to  go  to  heirs,  created 
life  estate  with  power  of  absolute  conveyance;  Mabry  v.  Brown,  162 
N.  C.  220,  78  S.  E.  79,  purchasers  from  widow  of  land  devised  to 
wife  for  life  with  full  power  of  disposition  take  fee ;  Warren  v.  Ingram, 
96  Miss.  448,  51  South.  889,  and  Savage  v.  Savage,  51  Or.  171,  94  Pac. 
184,  both  holding  widow  having  life  estate  in  real  property  with  re- 
mainder to  children  may  convey  fee  where  power  is  given,  although 
proceeds  are  trust  fund;  Honaker  v.  Duff,  101  Va.  683,  44  S.  £.  902, 
holding  life  estate  not  enlaiged  l>y  x>ower  to  dispose  of  remainder  at 
death;  Law  v.  Douglass,  107  Iowa,  611,  78  N.  W.  214,  devise  to  wife, 
with  power  to  convey  remainder  to  child  if  wife  dies  first,  conveys  fee 
to  wife;  Ernst  v.  Foster,  58  Kan.  444,  49  Pac.  529,  provision  to  wife 
'Ho  use  and  to  dispose  of  during  life,  and  after  death  to  certain  heirs," 
gives  right  of  conveyance. 

Distinguished  in  Schimpf  ▼.  Rhodewald,  62  Neb.  Ill,  86  N.  W.  910, 
holding  will  devising  to  wife  all  testator's  property  with  control  over 
same  as  long  as  she  lives  devises  life  estate  only. 

Devise  or  bequest  for  life  with  power  of  disposaL  Note,  139  Am. 
St.  Bep.  1^5. 

Validity  of  testamentary  disposition  in  restraint  of  marriage. 
Note,  5  Ann.  Gas.  142. 

Remainder  after  life  estate  with  absolute  power  of  disposal.  Note, 
6  L.  B.  A.  (N.  8.)  1203. 

Effect  of  testamentary  provision  restricting  widow  to  enjoyment 
during  widowhood,  upon  quantum  of  estate  taken.  Note^  28 
L.  B.  A.  (N.  8.)  1105. 

Restraints  on  marriage.    Note,  4  B.  B.  0.  145,  160. 

Miscellaneous.  Cited  in  Ragsdale  ▼.  Bametty  10  Ind.  App.  497,  37 
N.  E.  1114,  arguendo. 

153  Xr.  8.  380-390,  38  I*.  Ed.  761,  14  Sop.  Ot.  894,  MABOHANT  ▼.  PBNK- 
8TLVANIA  B.  B.  CO. 

Supreme  Court  will  not  review  State  deidiion  merdy  construing  Stat* 
laws. 
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Appxoved  in  Harding  y.  Illinois,  196  U.  S.  83,  49  L.  Ed.  395,  25  Sup. 
Ct.  176,  dismissing  writ  of  error  because  no  Federal  question  involved 
in  decision  of  State  Court;  Stallcup  v.  Tacoma,  165  U.  S.  719,  41  L.  Ed. 
1185,  17  Sup.  Ct.  998,  following  rule ;  Pirn  v.  St.  Louis,  165  U.  S.  274, 
41  L.  Ed.  716,  17  Sup.  Ct.  323,  refusing  jurisdiction  where  Federal 
right  first  raised  after  final  decision  in  State  court;  Chicago  etc.  R.  R. 
Co.  v.  Chicago,  166  U.  S.  247,  41  L.  Ed.  988,  17  Sup.  Ct.  589,  applying 
principle  where  street  opened  across  railroad  track;  Meyer  v.  Rich- 
mond, 172  U.  S.  97,  43  L.  Ed.  380,  19  Sup.  Ct.  112,  sustaining  Virginia 
judgment  upholding  ordinance  authorizing  railroad  to  obstruct  street; 
Clarksburg  Electric  light  Co.  v.  Clarksburg,  47  W.  Va.  747,  35  S.  E. 
997,  following  decision  of  State  court  that  town  counsel  under  dharter 
and  state  law  was  without  power  to  grant  private  corporation  exclusive 
franchise  to  use  street  for  definite  period. 

One  invoking  jnrlBdictlon,  and  whose  rights  were  determined  after 
trial,  cannot  complain  of  undue  process. 

Approved  in  Appleby  v.  City  of  Buffalo,  221  U.  S.  532,  55  L.  Ed.  842, 
31  Sup.  Ct.  699,  mere  fact  that  compensation  paid  in  condemnation 
proceedings  was  nominal  does  not  constitute  want  of  due  process  of 
law;  Ballard  v.  Hunter,  204  U.  S.  256,  61  L.  Ed.  472,  27  Sup.  Ct.  261, 
sale  of  land  for  nonpayment  of  levee  assessment  where  four  weeks' 
publication  was  made  as  to  rights  of  unknonhi  owners  constitute  due 
process  of  law ;  Clifton  v.  Weston,  54  W.  Va.  263,  46  S.  E.  365,  holding 
erroneous  decision  after  full  hearing  cannot  deprive  a  party  of  prop- 
erty, without  dne  process  of  law;  Weston  v.  Ralston,  48  W.  Va.  187, 
36  S.  E.  454,  denying  person  instituting  action  to  enjoin  municipal 
authorities  from  removing  obstructions  in  street  right,  upon  adverse 
decision  rendered,  to  complain  of  undue  process;  In  re  Clark,  65  Conn. 
37,  28  L.  R.  A.  246,  31  Atl.  527,  upholding  Gen.  Stats.,  §  91,  authorizing 
grand  jurors  to  require  justice  to  cQmmit  witness  refusing  to  answer 
questions;  Dowdell,  Petitioner,  169  Mass.  389,  61  Am.  St.  Rep.  292, 
47  N.  E.  1034,  upholding  insanity  commitment  statutes ;  State  v.  Spon- 
angle,  45  W.  Va.  431  (see  32  S.  E.  289),  upholding  article  XIII,  section 
6,  State  Constitution,  forfeiting  land  for  failure  of  owner  to  enter  it 
tor  taxation;  dissenting  opinion  in  Hendryx  v.  Perkins,  114  Fed.  824, 
52  C.  C.  A.  435,  majority  refusing  to  vacate  decree  based  upon  facts  not 
submitted  and  upon  wrong  papers  throngh  mistake. 

Distinguished  in  dissenting  opinion  in  Campbell  v.  Coulston,  19  N.  D. 
€57,  124  N.  W.  694,  majority  holding  that  vacation  by  court,  on  motion 
of  judgment  of  foreclosure  on  land  void  on  face  because  of  defects  in 
affidavit  of  service  of  summons  by  publication  was  error. 

Abutter's  rigRt  to  compensation  for  railroads  in  streets.    Note,  86 
L.  R.  A.  (N.  S.)  746. 

One  only  conseqaentlaUy  injured  by  noise  is  not  dei»rived  of  equal  pro- 
tection because  not  compensated. 
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Approved  in  Gibson  v.  United  States,  166  U.  S.  275,  41  L.  Ed.  1001, 
17  Sup.  Ct.  580,  denying  compensation  to  owner  of  land  bordering  on 
Ohio  River,  for  damage  caused  by  improvement  in  navigation;  Meyer 
V.  Richmond,  172  U.  S.  95,  64  L.  Ed.  379,  19  Sup.  Ct.  Ill,  sustaining 
authorization  to  railroad  to  obstruct  street;  Richards  v.  Washington 
Terminal  Co.,  37  App.  D.  C.  294,  railroad  company  not  guilty  of  negli- 
gence is  not  liable  to  property  owner,  not  abutting,  for  damages  from 
smoke  and  vibrations;  Austin  v.  Augusta  Terminal  Ry.  Co.,  108  Ga. 
679,  694,  34  S.  E.  855,  861  (distinguished  in  dissenting  opinion  in  108 
6a.  725,  34  S.  E.  873),  majority  holding  railroad  not  liable  to  property 
owner  for  diminution  in  market  value,  resulting  from  makii^  of  noise 
and  sending  forth  smoke;  dissenting  opinion  in  Muhlker  v.  New  York 
etc.  R.  R.  Co.,  197  U.  S.  577,  49  L.  Ed.  880,  25  ^up.  Ct.  522,  majority 
holding  right  of  property  owner  on  street  to  light  and  air  could  not 
be  taken  by  elevated  railway  without  compensation. 

Distinguished  in  United  States  v.  Lynch,  188  U.  S.  473,  47  L.  Ed. 
650,  23  Sup.  Ct.  358,  holding  riparian  owner  entitled  to  compensation 
where  government  by  erecting  dam,  floods  lands,  totally  destroying  their 
value;  Foster  Lumber  Co.  v.  Arkansas  Valley  etc.  Ry.  Co.,  20  Okl.  597^ 
30  L.  B.  A.  (N.  S.)  231,  100  Pac.  1111,  abutting  property  owner  on 
railroad  right  of  way  may  maintain  action  for  damages  for  deprivation 
of  egress.  « 

Equal  protection  of  laws  means  same  protection  to  all  In  same  place 
and  circumstances. 

Approved  in  In  re  Finley,  1  Cal.  App.  210,  81  Pac.  1046,  upholding 
Penal  Code,  §  246,  providing  person  undergoing  life  sentence  in  State 
prison  who  commits  assault  with  deadly  weapon  punishable  by  death; 
Austin  V.  Augusta  Terminal  Ry.  Co.,  108  6a.  684,  34  S.  E.  857,  holding 
railroad  not  liable  to  property  owner  for  depreciation  in  market  value 
due  to  smoke  and  noise;  State  v.  Whitehouse,  95  Me.  185,  49  Atl.  871, 
upholding  statute  imposing  punishment  upon  guardians  embezzling 
property  of  wards ;  State  v.  Montgomery,  94  Me.  206,  47  Atl.  169,  hold- 
ing statute  providing  that  any  citizen  of  United  States  may  obtain 
license  to  peddle,  excluding  alien  from  obtaining  like  privilege,  void; 
Supreme  Lodge  U.  B.  A.  v.  Johnson,  98  Tex.  5,  81  S.  W.  19,  holding 
statute  relative  to  fraternal  beneficiary  associations  not  void  because 
it  excepts  from  its  provisions  certain  orders  issuing  benefit  certificates; 
Ex  parte  Bradshaw,  70  Tex.  Cr.  175, 159  S.  W.  260,  ordinance  making  it 
unlawful  for  peddlers  to  sell  in  city,  excepting  those  who  sell  produce 
of  own  property,  is  not  unconstitutional ;  Pinney  v.  Provident  Loan  etc. 
Co.,  106  Wis.  401,  82  N.  W.  310,  declaring  statute  void  providing  that 
service  may  be  made  upon  domestic  corporation  hy  leaving  process 
with  register ;  Gulf  etc.  Ry.  Co.  v.  Ellis,  165  U.  S.  155,  41  L.  Ed.  668. 
17  Sup.  Ct.  257,  Texas  act  of  1889,  allowing  attorneys'  fees  in  certain 
suits  against  railroads  void;  Bauman  v.  Ross,  167  U.  S.  583,  42  L.  Ed. 
286,  17  Sup.  Ct.  980,  estimate  of  compensation  for  property  taken  for 
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pnblie  use  need  not  be  made  by  jury;  Backus  v.  Fort  Street  etc.  Depot 
Co.,  169  U.  8.  575,  42  L.  Ed.  861,  18  Sup.  Ct.  452,  upholding  judgment 
of  condemnation  where  instructions  not  asked  for  not  given;  Atchison 
etc.  R.  R.  Co.  y.  Matthews,  174  U.  S.  105,  43  L.  Ed.  913,  19  Sup.  Ct. 
613,  upholding  provision  for  attorneys'  fees  in  Kansas  Act  of  1885, 
c.  155,  §  2 ;  Leavitt  v.  Canadian  Pac.  Ry.  Co.,  90  Me.  159,  38  L.  B.  A. 
153,  37  Atl.  888,  upholding  Act  of  1895,  c.  79,  limiting  liability  of 
railroads  to  mere  indemnity  for  fires  caused  by  locomotives;  State  v. 
Broadbelt,  89  Md.  579,  73  Am.  St.  Bep.  206,  45  L.  B.  A.  436,  43  Atl. 
773,  upholding  Act  of  1898,  c.  306,  §§  19,  20,  regulating  sanitary  con- 
ditions of  premises  where  cows  kept;  Apex  Trans.  Co.  v.  Garbade,  32 
Or.  589,  54  Pac.  367,  denial  of  jury  trial  in  condemnation  proceedings 
merely  error  in  procedure. 

Distinguished  in  E.  R.  Darlington  Lumber  Co.  v.  Missouri  Pac.  Ry. 
Co.,  216  Mo.  676,  116  S.  W.  536,  statute  giving  shippers  different  times 
to  unload  cars  free  of  demurrage  according  to  their  capacity  is  uncon- 
stitutional; dissenting  opinion  in  State  v.  Vandiver,  222  Mo.  264,  121 
S.  W.  63,  majority  holding  that  law  prohibiting  renewal  of  license  of 
insurance  company  paying  salary  greater  than  fifty  thousand  dollars 
yearly  to  one  person  is  constitutional. 

Due  process  of  law  in  commitment  of  insane  persons.    Note,  Ann. 
Oas.  19130,  325. 

153  n.   S.   391-410,  38  L.  Ed.  757,   14  Sup.   Ot.   857,  BBA8S  ▼.  NORTH 
DAKOTA. 

Grain  elevator  rates  may  be  regulated  both  as  to  cities  and  rural 
districts. 

Approved  in  German  Alliance  Ins.  Co.  v.  Lewis,.  233  U.  S.  410, 
L.  B.  A.  19150,  1189,  58  L.  Ed.  1021,  34  Sup.  Ct.  612,  act  of  Kansas 
regulating  premiums  on  fire  insurance  is  not  violation  of  Fourteenth 
Amendment;  Cotting  v.  Godard,  183  U.  S.  84,  86,  46  L.  Ed.  99,  100, 
22  Sup.  Ct.  33,  upholding  power  of  State  to  regulate  stockyards  com- 
pany, but  holding  particular  statute  invalid,  attempting  to  regulate  one 
company  and  not  all  engaged  in  like  business ;  Denninger  v.  Recorder 's 
Court,  145  Cal.  641,  79  Pac.  364,  sustaining  conviction  under  city  or- 
dinance for  charging  excessive  rate  for  gas;  Terminal  Taxicab  Co.  v. 
Harding,  43  App.  D.  C.  124,  Public  Utilities  Commission  of  District 
of  Columbia  will  not  be  restrained  from  assuming  jurisdiction  over 
taxicab  company  operating  exclusively  under  contracts  with  hotels  and 
railroads;  State  v.  Jacksonville  Term.  Co.,  41  Fla.  406,  412,  27  South. 
234,  236,  upholding  regulations  made  by  railroad  commissioners,  requir- 
ing terminal  company  to  admit  railroad  company  to  benefits  of  terminal 
facilities;  Ratcliff  v.  Wichita  Union  Stockyards  Co.,  74  Kan.  8,  118 
Am.  St.  Bep.  298,  10  Ann.  Oas.  1016,  6  L.  B.  A.  (N.  S.)  834,  86  Pac. 
153,  carrying  on  of  stockyard  in  commercial  center  may  be  regulated 
as  to  rates  by  legislature;  House  v.  Mayes,  227  Mo.  641,  127  S.  W. 
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310,  act  requiring  sales  of  grain  to  be  made  on  basis  of  actual  weight, 
and  punishing  violation  as  misdemeanor,  is  valid  exercise  of  poliee 
power;  State  v.  Kinloch  Tel.  Co.,  93  Mo.  App.  369,  67  S,  W.  686,  issu- 
ing mandamus  to  compel  telephone  company  to  rent  plaintiff  a  telephone 
instrument  and  furnish  him  service  thereon;  Andrus  v.  Fidelity  Mat 
Life  Ins.  Assn.,  168  Mo.  163,  67  S.  W.  585,  holding  insurance  com- 
panies not  denied  equal  protection  of  laws  by  practice  of  admitting 
proof  of  waiver  of  policy  terms,  without  special  plea  of  waiver;  Great 
Falls  Power  Co.  v.  Webb,  123  Tenn.  697,  133  S.  W.  1109,  electrical 
corporation  supplying  public  exercising  right  of  eminent  domain  may  be 
regulated  by  legislature  as  to  its  rates,  although  such  right  was  not 
reserved  in  charter  on  general  law;  dissenting  opinion  in  People  v. 
Miller,  178  N.  Y.  204,  70  N.  E.  476,  majority  holding  State  corporation 
engaged  entirely  in  interstate  transportation  not  subject  to  franchise 
tax  imposed  by  State  statute;  Cotting  v.  Kansas  City  Stock-Yards 
Co.,  82  Fed.  844,  863,  upholding  Kansas  statute  prescribing  maximum 
charges  of  stockyards  company;  Stewart  v.  Great  Northern  Ry.  Co., 
65  Minn.  517^  33  L.  R.  A.  429,  68  N.  W.  209,  upholding  statute  of 
1893,  authorizing  condemnation  proceedings  for  grain  elevators;  State 
v.  Wagener,  l1  Minn.  600,  77  Am.  St.  Rep.  681,  46  L.  R.  A.  442,  80 
N.  W.  637,  upholding  Laws  of  1899,  c.  225,  regulating  and  licensing 
certain  classes  of  commission  merchants;  Ryan  v.  Louisville  etc.  Ter- 
minal Co.,  102  Tenn.  119,  45  L.  R.  A.  307,  60  S.  W.  746^  arguendo. 

Distinguished  in  American  Surety  Co.  v.  Shallenberger,  183  Fed.  639, 
law  of  Nebraska  prescribing  maximum  rate  of  premiums  to  be  charged 
by  surety  companies  is  violation  of  Fourteenth  Amendment;  Faulkner 
v.  Soluzzi,  79  Conn.  543,  9  Ann.  Oas.  67,  9  L.  R.  A.  (N.  S.)  601,  65  AtL 
948,  negro  refused  service  in  barber-shop  may  not  recover  double  dam- 
ages under  law  authorizing  recovery  in  cases  of  discrimination  by  pro- 
prietors of  places  of  public  accommodation;  State  v.  Duluth  Board  of 
Trade,  107  Minn.  522,  23  L.  R*  A.  (N.  S.)  1260.  121  N.  W.  401,  board 
of  trade  establishing  rules  for  conduct  of  grain  buying  and  selling  and 
charging  uniform  rate  to  nonmembers,  is  not  violating  anti-trust  laws 
of  Minnesota;  State  v.  Associated  Press,  159  Mo.  450,  60  S.  W.  102, 
refusing  to  compel  the  Associated  Press  to  furnish  to  the  Star  Pub- 
lishing company  budget  of  news  collected  by  the  former;  Fallsburg 
Power  etc.  Co.  v.  Alexander,  101  Va.  109,  99  Am.  St.  Rep.  855,  61 
L.  R.  A.  129,  43  S.  E.  198,  denying  legislature's  right  to  authorize 
corporation  to  condemn  private  property  to  locate  plant  for  water 
power,  heat  or  light ;  State  v.  White  River  Power  Co.,  39  Wash.  667,  2 
L.  R.  A.  (N.  S.)  842,  82  Pac.  152,  holding  electric  light  and  power 
company  which  had  obtained  no  franchises  and  was  under  no  contrac- 
tual obligation  to  furnish  electricity  could  not  condemn  private  property 
for  its  use;  Covington  etc.  Bridge  Co.  v.  Kentucky,  154  U.  S.  214,  88 
L.  Ed.  967,  14  Sup.  Ct.  1090,  State  statute  regulating  tolls  for  bridge 
across  river  from  Ohio  to  Kentucky  void;    Missouri   Pac.  Ry.  Co.  v. 
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Nebraska,  104  U.  S.  416,  41  L.  Ed.  494,  17  Sup.  Ct.  135,  statute  com- 
pelling railroad  to  give  elevator  room  to  company,  because  it  has  given 
it  to  others,  is  void;  dissenting  opinion  in  United  States  v.  Ohio  Oil 
Co.,  234  U.  S.  565,  68  L.  Ed.  1472,  34  Sup.  Ct.  956,  majority  upholding 
that  law  requiring  interstate  oil  pipe-line  companies  to  be  common  car- 
riers; dissenting  opinion  in  State  ex  rel.  Dakota  Trust  Co.  v.  Stuts- 
man, 24  N.  D.  97,  Ann.  Oas.  1914D,  776,  139  N.  W.  95,  majority  holding? 
that  prohibition  will  not  lie  to  prevent  board  of  railroad  commissioners 
.from  canceling  bond  of  surety  company  issued  for  grain  warehouse 
owner  because  of  private  belief  of  company's  dishonesty. 

Evolution  and  diminution  of  Munn  v.  Illinois.    Note,  62  Am.  St. 
Bep.  290. 

Constitutionality  of  statutes  designed  to  prevent  extortion.    Note, 
1  Ann.  Oas.  483. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  88  L.  B.  A. 
178. 

Business  affected  with  public  interest  subjecting  it  to  regulations 
and  control  as  to  rates  or  prices.    Note,  6  L.  B.  A.  (N.  S.)  886. 

Conrts  cannot  question  wisdom  or  expediency  of  legislation. 
Approved  in  Indianapolis  v.  Navin,  151  Ind.  144,  41  L.  B.  A.  840, 
47  N.  E.  526,  upholding  act  of  1897,  limiting  fares  of  street  railways 
to  three  cents. 

Warehouseman  cannot  escape  statntory  regolatloDS  by  alleging  that 
he  uses  elevator  mainly  for  own  storage. 

Approved  in  Ryan  v.  Louisville  etc.  Terminal  Co.,  102  Tenn.  125, 
45  L.  B.  A.  808,  60  S.  W.  747,  acts  of  Gen.  Assem.  1893,  c.  11,  author- 
izing creation  of  terminal  railroads,  not  private  enterprise. 

Distinguished  in  Prairie  Oil  &  Gas  Co.  v.  United  States,  204  Fed. 
809,  810,  law  making  owners  of  interstate  oil  pipe-lines  common  car- 
riers is  unconstitutional ;  Dodge  v.  Mission  Tp.,  107  Fed.  833,  54  L.  B.  A. 
242,  46  C.  C.  A.  661,  declaring  township  bonds,  issued  for  the  promotion 
of  mills  and  factories  to  manufacture  sorghum  cane  into  sugar,'  as  being 
for  private  purpose. 

163  U.  S.  411-436,  38  L.  Ed.  764,  14  Sup.  Ot.  906,  NEW  OBIJL^NB   ▼. 
BENJAMIN. 

Suit  does  not  arise  under  Oonstltution  unless  dependent  upon  its  effect 
or  construction. 

Approved  in  Chrystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  177 
U.  S.  169,  44  L.  Ed.  720,  20  Sup.  Ct.  573,  dismissing  for  want  of  juris- 
diction upon  authority  of  principal  case;  Farson  v.  City  of  Chicago, 
138  Fed.  186,  187,  denying  Federal  jurisdiction  of  suit  brought  to  re- 
strain enforcement  of  city  ordinances  for  licensing  automobile  operators 
on  ground  city  had  no  power  to  pass  same;  Myrtle  v.  Nevada  etc.  Ry. 
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Co.,  137  Fed.  196,  suit  for  damages  for  personal  injuries  caused  by 
defendant's  failure  to  equip  its  cars  as  required  by  Federal  act  not 
one  arising  under  Constitution  and  laws  of  United  States;  Elkins  ▼. 
Chicago,  119  Fed.  960,  denying  jurisdiction  of  action  between  city  and 
street  railway  as  to  terms  of  grant,  although  city  council  passes  reso- 
lution fixing  expiration  of  franchise  and  advises  measures  for  disposses- 
sion of  road;  William  R.  Bush  C9nst.  Co.  v.  Withnell,  185  Mo.  App. 
415,  170  S.  W.  364,  appellate  jurisdiction  of  question  of  whether  mu- 
nicipal ordinance  violated  United  States  Constitution  in  that  it  assessed 
property  for  street  construction  without  hearing  was  in  Missouri 
Supreme  Court  exclusively;  McCain  v.  Des  Moines,  174  U.  S.  181,  43 
L.  Ed.  941,  19  Sup.  Ct.  649,  following  rule ;  United  States  v.  Jahn,  155 
U.  S.  114,  39  L.  Ed,  90,  16  Sup.  Ct.  41,  upholding  jurisdiction  where 
Circuit  Court  of  Appeals  certifies  questions  of  law  and  fact  involved 
in  decision  of  board  of  appraisers;  Muse  v.  Arlington  Hotel  Co.,  168 
U.  S.  435,  42  L.  Ed.  533,  18  Sup.  Ct.  Ill,  denying  jurisdiction  where  no 
question  of  application  or  construction  of  Constitution  decided  in  Cir- 
cuit Court;  Fergus  Falls  v.  Fergus  Falls  Water  Co.,  72  Fed.  876,  19 
C.  C.  A.  212,  denying  Federal  jurisdiction  over  suit  involving  right  of 
municipality  to  make  water  contracts;  Nashville  etc.  Ry.  Co.  v.  Taylor, 
86  Fed.  173,  182,  upholding  Federal  jurisdiction  over  suit  to  enjoin 
certification  of  railroad  tax  assessment;  Dewey  Min.  Co.  v.  Miller,  96 
Fed.  2,  denying  Federal  jurisdiction  over  suit  to  determine  rights  in 
mining  claims;  California  Oil  etc.  Co.  v.  Miller,  96  Fed.  17,  21,  denying 
Federal  jurisdiction  over  bill  to  quiet  title  to  mining  claim. 

State  court  should  determine  constitutionality-  in  first  instance^  witb 
remedy  over  to  Supreme  Court. 

Approved  in  Cincinnati  etc.  Ry.  Co.  v.  Thiebaud,  177  U.  S.  620,  44 
L.  Ed.  913,  20  Sup.  Ct.  824,  dismissing  writ  of  error,  certificate  show- 
ing constitutionality  of  State  statute  not  raised  or  considered  in  Circuit 
Court  but  presented  for  first  time  in  Circuit  Court  of  Appeals;  Zikos 
V.  Oregon  etc.  Nav.  Co.,  179  Fed.  900,  fact  that  rights  secured  by 
Federal  Employer's  Liability  Act  may  be  asserted  in  State  courts  does 
not  constitute  act  a  delegation  of  United  States  judicial  power  to  State 
courts;  Risley  v.  City  of  Utica,  173  Fed.  513,  bill  to  enjoin  assess- 
ment of  taxes  by  city  for  fire  protection  not  beneficial  to  plaintiffs  on 
ground  of  its  violating  United  States  Constitution  does  not  confer 
Federal  jurisdiction  in  absence  of  allegation  that  ordinance  was  au- 
thorized by  State;  Benjamin  v.  New  Orleans,  71  Fed.  760,  diversity  of 
ci'iizenship  of  assignor  and  defendant,  at  time  of  filing,  must  be  al- 
leged; Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  82  Fed.  123, 
declining  jurisdiction  where  answer  denies  allegation  that  defendant 
claims  title  under  void  grant;  McCain  v.  Des  Moines,  84  Fed.  730, 
State  court  decision  upholding  annexation  of  territory  to  city  limits, 
binding  on  Federal  courts;  dissenting  opinion  in  Fergus  Falls  v.  Fergus 
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Palls  Water  Co.,  72  Fed.  881,  19  C.  C.  A.  212,  majority  denying  Fed- 
eral jurisdiction  where  right  o£  municipality  to  make  water  contract 
only  question. 

State  may  abolish  police  organization  and  vest  it  in  city,  without  pro- 
Tiding  for  application  of  assets.   ' 

Approved  in  Emsheimer  v.  New  Orleans,  116  Fed.  894,  895,  holding 
act  abolishing  police  board  did  not  relieve  New  Orleans  from  liability 
for  expense  of  policing  district. 

• 

Circuit  Court  cannot  acquire  Jurisdiction  hy  aYerment  of  anticipation 
that  Federal  right  will  be  claimed. 

Approved  in  Denver  v.  New  York  Trust  Co.,  229  U.  S.  133,  67  L.  Ed. 
1120,  33  Sup.  Ct.  657,  in  suit  by  trustee  of  water  company  for  specific 
performance  by  municipality  of  contract  to  buy  former's  plant,  brought 
in  Federal  court  because  of  diverse  citizenship,  anticipated  defenses 
raising  Federal  constitutional  question  will  not  prevent  Supreme  Court 
from  reviewing,  on  certiorari,  decision  of  Circuit  Court  of  Appeals; 
Bankers'  etc.  Casualty  Co.  v.  Minneapolis  etc.  Ry.  Co.,  192  U.  S.  386, 
48  L.  Ed.  490,  24  Sup.  Ct.  330,  holding  in  action  against  railroad  for 
loss  of  mail,  fact  that  suit  involved  relations  of  railroad  to  government 
did  not  put  in  controversy  construction  of  United  States  laws  or  Con- 
stitution ;  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  191,  48  L.  Ed.  148, 
24  Sup.  Ct.  63,  holding  record  must  show  by  statement  in  legal  and 
logical  form,  as  required  in  good  pleading,  that  suit  depends  upon  con- 
struction of  United  States  laws  or  Constitution;  City  of  Louisville  v. 
Cumberland  Tel.  &  Tel.  Co.,  155  Fed.  726,  730,  12  Ann.  Cas.  500,  84 
C.  C.  A.  151,  bill  which  seeks  to  enjoin  enforcement  by  municipality 
of  ordinance  fixing  rates  of  telephone  company  within  boundaries  as 
violation  of  Federal  Constitution  does  not  confer  Federal  jurisdiction 
in  absence  of  averment  that  State  law  authorized  it;  Benjamin  v.  New 
Orleans,  71  Fed.  759,  diversity  of  citizenship  of  assignor  and  defend- 
ant, at  time  of  filing,  must  be  alleged ;  Kansas  v.  Atchison  etc.  Ry.  <!!o., 
77  Fed.  344,  applying  principle  to  removal  from  State  court  under  act 
of  March  3,  1887. 

r 

Circuit  Court  cannot  entertain  suit  hy  assignee  of  chose  in  action 
unless  assignor  could  have  sued. 

Approved  in  Farr  v.  Hobe-Peters  Land  Co.,  188  Fed.  14,  110  C.  C.  A. 
160,  suit  to  quiet  title  to  land  and  for  cancellation  of  tax  deeds  brought 
by  assignee  of  mortgagee's  interest  after  foreclosure  but  before  vesting 
of  legal  title  is  maintainable  in  Federal  court  where  both  mortgagee 
and  plaintifif  were  citizens  of  other  State  than  defendant;  Brown  v, 
Beacom,  174  Fed.  815,  98  C.  C.  A.  520,  nonresident  assignee  of  rights 
of  resident  in  partnership  to  exploit  gas  land  may  not  sue  other  resi- 
dent partner  in  Federal  court;  J.  J.  McCaskill  Co.  v.  Dickson,  159  Fed. 
705,  86  C.  C.  A.  572,  Circuit  Court    has  not  jurisdiction  of  suit  hy 
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assignee  of  contract  for  delivery  of  logs  in  absence  of  averments  show- 
ing assignor  to  have  been  entitled  to  so  sne;  Gorman- Wright  Co.  v. 
Wright,  134  Fed.  365,  67  C.  €.  A.  345,  pledgee  of  stock  cannot  sue 
corporation  in  Federal  courts  for  appointment  of  receiver  when  pledgt>r 
could  not  so  have  sued;  Utah-Nevada  Co.  v.  De  Lamar,  133  Fed.  122, 
66  C.  C.  A.  179,  suit  by  assignee  of  oral  contract  to  recover  money  due 
thereon  is  one  "to  recover  contents  of  a  chose  in  action"  within  section 
1  of  Judiciary  Acts  of  March  3,  1887,  and  August  13,  1888;  Smith  v. 
Packard,  98  Fed.  797,  39  C.  C.  A.  294,  assuming  jurisdiction  of  suit  by 
plaintiff  in  attachment  on  forthcoming  bond  taken  by  sheriff. 

Suit  on  warrant  of  nonexistant  corporation  to  reach  assets  In  debtoriB 
hands  is  suit  to  recover  choses  in  action,  so  as  to  preclude  assignee  from 
suing  in  Federal  court  unless  assignor  could  have  done  so. 

Approved  in  Nelson  v.  Eaton,  66  Fed.  377,  13  C.  C.  A.  523,  where 
defective  bill  called  to  court's  attention,  default  should  be  set  aside 
and  answer  allowed;  Benjamin  v.  New  Orleans,  74  Fed.  418,  20  C.  C.  A. 
591  (affirming  71  Fed.  762),  upon  sufficiency  of  allegation  of  diversity 
of  citizenship  of  assignors  to  sustain  jurisdiction;  Quinlan  v.  New 
Orleans,  92  Fed.  696,  upholding  Circuit  Court's  jurisdiction  over  action 
by  assignee  of  chose  in  action,  without  regard  to  assigrnor's  right  to 
sue;  Benjamin  v.  New  Orleans,  169  U.  S.  162,  42  L.  Ed.  701,  18  Sup.  Ct. 
299,  in  statement  of  facts. 

Distinguished  in  New  Orleans  v.  Quinlan,  173  U.  S.  193,  43  L.  Ed, 
664,  19  Sup.  Ct.  330,  upholding  jurisdiction  over  suit  on  certificates  pay- 
able to  bearer,  though  no  covenant  of  assignor's  right  to  sue. 

Miscellaneous.  Cited  in  Defiance  Water  Co.  v.  Defiance,  191  U.  S.  194, 
48  L.  Ed.  144,  24  Sup.  Ct.  63,  to  presumption  that  State  courts  will  do 
what  United  States  laws  and  Constitution  require ;  Carter  v.  Roberts,  177 
U.  S.  500,  44  L.  Ed.  863,  20  Sup.  Ct.  714,  to  point  that  where  case  involv- 
ing construction  of  United  States  Constitution  is  appealed  to  Circuit  Court 
of  Appeals,  such  court  may  decide  whole  case  or  certify  constitutional 
question  and  afterward  proceed  to  judgment  or  decline  jurisdiction; 
dissenting  opinion  in  American  Sugar  Refining  Co.  v.  New  Orleans, 
104  Fed.  5,  43  C.  C.  A.  393,  majority  holding  Circuit  Court  of  Appeals 
should  decline  jurisdiction  where  controlling  question  in  ease  involves 
construction  of  United  States  Constitution,  although  question  not 
raised  by  plaintiff's  pleading;  dissenting  opinion  in  City  of  Dawson  v. 
Columbia  Ave.  Saving  Fund  etc.  Co.,  102  Fed.  209,  42  C.  C.  A.  258, 
majority  denying  appeal  to  Circuit  Court  of  Appeals  from  order  grant- 
ing injunction,  where  municipal  ordinances  are  claimed  to  violate  Con- 
stitution and  other  question  involved;  Lake  St.  EL  R.  R.  Co.  v.  Far- 
mers' Loan  etc.  Co.,  77  Fed.  773,  23  C.  C.  A.  448,  upon  right  of  Circuit 
Court  of  Appeals  to  review  Circuit  Court  order  on  preliminary  injunc- 
tion. 
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153  n.  S.  486-446,  88  Zi.  Ed.  773,  14  Sop.  Ot.  865.  ABHLET  Y.  BTAN, 

State  charge  violatiiig  commerce  clatiae  or  involying  tax  besrond  ter- 
ritory 18  void. 

Approved  in  Western  Union  Tel.  Co.  v.  Kansas,  216  U.  S.  25,  54 
L.  Ed.  365,  30  Sap.  Ct.  190,  law  imposing  fee  on  foreign  corporation 
which  also  does  interstate  business  as  condition  to  do  intrastate  busi- 
ness is  unconstitutional. 

Distinguished  in  Albert  Pick  &  Co.  v.  Jordan,  169  Cal.  16,  Ann.  Gas. 
1916C,  1237,  145  Pac.  512,  fee  imposed  on  foreign  corporation  on  filing 
articles  with  Secretary  of  State  as  required,  graduated  to  capital  stock, 
is  not  violation  of  Federal  Constitution. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
650,  676. 

Foreign  corporation  taking  adTantage  of  State  act  allowing  it  to  do 
business  assumes  all  obligations. 

Approved  in  Kansas  City  etc.  Ry.  Co.  v.  Botkin,  240  U.  S.  232,  60 
L.  Ed.  619,  36  Sup.  Ct.  262,  State  may  impose  tax  upon  right  to  be 
domestic  cor]x>ration  although  apportioned  to  capital  stock,  part  of 
which  is  outside  State,  and  although  it  is  engaged  in  interstate  com- 
merce; Interstate  Consol.  Street  Ry.  Co.  v.  Massachusetts,  207  U.  S. 
84,  12  Ann.  Gas.  555,  52  L.  Ed.  114,  28  Sup.  Ct.  26,  street  railroad 
company  whose  charter  subjects  it  to  all  general  laws  then  in  force 
relating  to  street  railroads  may  not  contend  that  such  law  requiring 
reduced  fare  to  school  children  was  unconstitutional;  PoUitz  v.  Wnbash 
R.  Co.,  167  Fed.  157,  consolidated  corporation  existing  under  laws  of 
Ohio,  Indiana,  Illinois,  Michigan  and  Missouri  did  not  violate  the  Con- 
stitution of  Missouri  in  issuing  new  stock  to  debenture  holders  who 
were  threatening  receivership  because  of  use  of  profits  in  business 
instead  of  in  payment  of  interest;  Winn  v.  Wabash  R.  R.  Co.,  118 
Fed.  65,  denying  foreign  corporation's  right  to  remove  cause  of  action, 
arising  within  State,  on  ground  of  diverse  citizenship;  State  v.  Port- 
land General  Elec.  Co.,  52  Or.  530,  95  Pac.  732,  corporation  as  successor 
to  property  and  franchise  of  another  corporation  may  not  object  to 
constitutionality  of  law  exacting  tolls  on  canal  which  was  in  force  when 
first  corporation  was  chartered;  Ashland  Lumber  Co.  v.  Detroit  Salt 
Co.,  114  Wis.  78,  89  N.  W.  908,  upholding  validity  of  act  declaring 
corporation's  contracts,  affecting  personal  liability  made  before  com- 
plying with  statutory  requirements,  wholly  void;  Richmond  v.  Southern 
Bell  Tel.  etc.  Co.,  85  Fed.  27,  28  C.  C.  A.  659,  oppressive  restrictions 
imposed  upon  telephone  company  enjoying  privileges  under  Rev.  Stats., 
§  5263,  not  valid  as  police  regulation. 

Right  of  corporation  to  attack  validity  of  statute  in  force  at  time 
of  its  incorporation.    Note,  12  Ann.  Gas.  558. 
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State  may  Impoae  any  condltiona  upon  foreign  corporations  sMking 

admission. 

Approved  in  American  Ball  Bearing  Co.  ▼.  Adams,  222  Fed.  977, 
corporation  created  by  corporators,  majority  of  whom  were  employees 
of  law  office,  may  not  claim  citizenship  so  as  to  sue  citizen  of  other 
State  in  Federal  court,  in  absence  of  estoppel;  Jones  v.  Mutual  Fidelity 
Co.,  123  Fed.  532,  declaring  contract  of  foreign  corporation,  made 
before  complying  with  statutory  provisions,  unlawful  and  void  as  to 
contractual  rights;  Raiser  Land  &  Fruit  Co.  v.  Curry,  155  Cal.  654,  103 
Pac.  347,  law  which  forfeits  charter  of  domestic  corporation  ipso  facto 
for  nonpayment  of  franchise  tax  is  not  denial  of  due  process  of  law; 
American  Smelting  etc.  Co.  y.  People,  34  Colo.  256,  82  Pac.  536,  up- 
holding an  annual  corporation  license  tax  which  discriminates  against 
foreign  corporation;  Chicago  etc.  R.  R.  Co.  v.  State,  153  Ind.  145,  51 
N.  E.  928,  upholding  act  establishing  fee  for  filing  articles  of  incor< 
poration  and  enjoining  railroad  from  doing  business  until  same  paid; 
State  ex  rel.  Coleman  v.  Western  Union  Tel.  Co.,  75  Kan.  662,  90  Pac. 
319,  foreign  telegraph  company  may  be  forbidden  to  do  local  business 
for  failure  to  comply  with  law  requiring  charter  fee,  apportioned  to 
capital  stock  to  be  paid  by  corporations  doing  business  in  State; 
S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass.  47,  Ami.  Gas. 
19130,  806,  98  N.  E.  1062,  tax  requiring  foreign  corporation  to  pay 
annual  excise  tax  of  certain  per  cent  on  capital  stock  is  not  violation 
of  Fourteenth  Amendment;  Attorney  General  v.  Electric  etc.  Battery 
Co.,  188  Mass.  242,  74  N.  E.  468,  statute  imposing  excise  tax  on  foreign 
corporations  having  place  of  business  valid  and  applicable  to  defend- 
ant whose  place  of  business  is  distinct  from  interstate  business;  Iowa 
Falls  Mfg.  Co.  v.  Farrar,  19  S.  D.  642,  104  N.  W.  450,  statute  prevent- 
ing maintaining  of  action  in  State  court  by  foreign  corporation  until 
it  had  filed  articles  with  Secretary  of  State  and  designated  agent  is 
not  unconstitutional;  dissenting  opinion  in  Western  Union  Tel.  Co.  v. 
Kansas,  216  U.  S.  54,  64  L.  Ed.  877,  30  Sup.  Ct.  190,  majority  holding 
that  law  imposing  fee  on  foreign  corporation  doing  interstate  business 
for  privilege  of  doing  intrastate  business  is  unconstitutional;  Hooper 
V.  California,  155  U.  S.  652,  39  L.  Ed.  299,  15  Sup.  Ct.  209,  upholding 
California  Penal  Code,  §  439,  relative  to  procuring  insurance  for  for- 
eign corporation  not  complying  with  law;  Louisville  etc.  R.  R.  Co.  v. 
Kentucky,  161  U.  S.  703,  40  L.  Ed.  860,  16  Sup.  Ct.  724,  upholding 
Kentucky  Constitution  of  1891,  §^201,  forbidding  pooling  by  corpora- 
tions; Adams  v.  Yazoo  etc.  R.  R.  Co.,  77  Miss.  253,  24  South.  208, 
arguendo. 

Tax  upon  foreign  corporation  consolidating  irith.  othsn  In  State  la 
not  tax  on  commerce. 

Approved  in  Kansas  City  etc.  R.  Co.  v.  Stiles,  182  Ala.  142,  62  South. 
735,  law  of  Alabama  imposing  annual  franchise  tax  on  all  corporations 
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there  organized,  which  applies  to  corporations  also  organized  else- 
where, is  not  violation  of  Federal  Constitution;  State  v.  Illinois  Cent. 
R.  Co.,  246  m.  216,  217,  92  N.  E.  828,  provision  in  corporation's  charter 
that  it  shall  pay  seven  per  cent  of  gross  receipts  annually  includes 
receipts  from  interstate  commerce;  Deere  v.  Wyland,  69  Kan.  262,  76 
Pac.  865,  upholding  statute  forhidding  foreign  corporations  maintain- 
ing any  action  in  State  courts  without  first  filing  certain  statements 
with  Secretary  of  State;  Farr  Alpaca  Co.  v.  Commonwealth,  212  Mass. 
164,  98  N.  E.  1080,  State  law  which  operates  to  tax  imported  wool  of 
corporation  in  warehouse  in  State  is  valid  as  excise  tax  on  corpora- 
tion; Purdy  V.  Erie  R.  R.  Co.,  162  N.  Y.  49,  56  N.  E.  510,  sustaining 
Mileage-hook  Acts  when  limited  to  raUroad  transportation  wholly  within 
State;  dissenting  opinion  in  Northern  Securities  Co.  v.  United  States, 
193  U.  S.  379,  48  L.  Ed.  717,  24  Sup.  Ct.  436,  majority  holding  Anti- 
trust Act  of  July  2,  1890,  valid  though  construed  to  emhrace  combina- 
tion of  stockholders  of  two  competing  companies  by  forming  holding 
company  to  vote  their  stock ;  Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S. 
696,  39  L.  Ed.  816,  15  Sup.  Ct.  270,  upholding  Mississippi  statute  taxing 
telegraph  companies  engaged  in  interstate  commerce,  upon  propor- 
tionate basis;  Covington  etc.  Bridge  Co.  .v.  Kentucky,  154  U.  S.  210, 
38  L.  Ed.  966,  14  Sup.  Ct.  1089,  arguendo. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  77,  86,  93. 

Incorporation  tax  upon  extension,  reorgfanization,  consolidation  or 
merger  of  existing  corporations.    Note,  47  L.  B.  A.  (N.  S.)  1072. 

Right  of  corporations  to  consolidate  in  absence  of  legislative  au- 
thority.   Note,  Ann.  Gas.  1913A,  1198. 

Right  of  corporations  to  consolidate.    Note,  52  L.  B.  A.  370,  372. 

Questions    considered  by    Federal    Supreme    Court  in    reviewing 
judgments  of  State  courts.    Note,  63  L.  R.  A.  572. 

153  U.  8.  446-466,  38  L.  Ed.  778,  14  Sup.  Ot.  868,  EAGLE  ISB,  00.  Y. 
OHIO. 

Corporation  impliedly  subjects  Itself  to  reasonable  regulations  by  legis- 
latnre  In  conduct  of  its  affairs 

Approved  in  Continental  etc.  Ins.  Co.  v.  Whitaker,  112  Tenn,  160, 
105  AnL  St.  Rep.  916,  64  L.  R.  A.  451,  79  S.  W.  121,  upholding  statute 
providing  that  no  misrepresentation  or  warranty  in  application  for  in- 
surance shall  avoid  policy  unless  made  with  intent  to  deceive  or  increase 
risk;  Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Sav.  etc.  Co.,  72  Fed.  418,  88 
L.  R.  A.  56,  19  C.  C.  A.  286,  upholding  Pennsylvania  statute  relative 
to  forfeiture  for  misrepresentation  in  policy. 

Insurance  company  may  be  compelled  to  make  retoms,  under  statnte 
passed  after  Incorporation. 

Approved  in  Continental  Casualty  Co.  v.  Owen,  38  Okl.  115,  131  Pac. 
1087,  law  which  provides  that  in  case  of  policy  of  insurance    issued 
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without  medical  ezaminatioii  or  knowledge  of  insured  or  consent  of 
guardian,  statements  in  application  shall  be  deemed  representations,  is 
constitutional  as  applied  to  previously  existing  company;  Pearsall  v. 
Great  Northern  Ry.  Co.,  161  U.  S.  666,  40  L.  Ed.  845.  16  Sup.  Ct.  710, 
and  Louisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  697,  40  L.  Ed.  858, 
16  Sup.  Ct.  722,  upon  legislative  right  of  regulation. 

Staters  right  to  withdraw  corporate  privileges,  when  abused.  Is  Isq^Ued 
in  every  charter. 

Approved  in  Powlby  v.  Kline,  28  Ind.  App.  664,  63  N.  E.  724,  up- 
holding constitutionality  of  act,  providing  that  notes,  etc.,  of  build- 
ing and  loan  associations  shall  not  be  negotiable  without  order  of 
Circuit  Court  or  judge. 

153  n.  8.  456-464,  38  L.  Ed.  781,  14  Sup.  Ot.  849,  STEWABT  V.  BABNE8. 

Appeal  to  commissioner  mnst  be  made  before  suit  to  recoYer  excessive 

tax. 

Approved  in  Chesebrough  v.  United  States,  192  U.  S.  262,  48  L.  Ed. 
436,  24  Sup.  Ct.  265,  holding  subsequent  application  to  commissioner 
to  refund  insufficient  and  not  equivalent  to  a  protest  made  or  notice 
given  at  time  of  purchase  of  stamps. 

Refund  by  or  recovery  from  United  States  of  internal  revenue  tax. 
Note,  Ann.  Oas.  1916A,  805,  306. 

In  suit  to  recover  excessive  tax,  no  evidence  is  necessary  to  Bbow 
nature  of  protest. 

Approved  in  Kahn  v.  Herold,  147  Fed.  580,  allowing  recovery  by 
executors  of  inheritance  tax  paid  under  general  protest  upon  life  ten- 
ancy without  knowledge  that  the  life  tenant  had  died. 

Necessity  and  sufficiency  of  grounds  in  notice  of  protest  required 
as  condition  of  recovering  unlawful  tax  paid.  Note,  36  L.  K.  A. 
(N.  S.)  482. 

• 

Interest  will  be  allowed  where  one  man's  money  is  held  by  aaotliei 
wrongfully. 

Approved  in  Zeckindorf  v.  Steinfeld,  15  Ariz.  340,  138  Pac.  1046, 
where  Supreme  Court  of  United  States  had  decided  money  had  been 
converted  by  defendant  and  remanded  case  to  territorial  court  for 
further  proceedings  in  accordance  with  law,  interest  was  properly  al- 
lowed ;  Central  Bank  etc.  Corp.  v.  State,  139  Ga.  59,  76  S.  E.  589,  State 
holding  contract  with  bank  for  two  per  cent  interest  on  deposits  is  en- 
titled to  this  interest  up  to  appointment  of  receiver  and  legal  interest 
of  seven  per  cent  from  then  to  payment;  Maloy  v.  County  Commrs., 
10  N.  M.  668,  62  Pac.  1114,  holding  interest  accrues  from  time  county 
treasurer  fails  to  pay  over  to  successor  balance  of  public  funds. 
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Int6!r«Bt  ig  laddent  of  siitt  to  rocorw  moM^  irroiigfiilly  htfd,  and 
cmnnot  be  toed  for  ind^pondoiitlj. 

Approved  in  In  re  John  Osborn's  Sons  &  Co.,  177  Fed.  185,  29 
If.  R.  A.  (N.  S.)  887,  100  C.  C.  A.  392,  payment  by  trnstee  in  bank- 
ruptcy of  principal  of  debts  not  providing  for  interest  waives  interest; 
Bidwell  v.  Preston,  160  Fed.  654,  88  C.  C.  A.  19,  acceptance  of  prin- 
cipal by  one  in  recovery  from  customs  collector  for  wrongful  collection 
waives  interest  although  he  states  claim  to  interest  at  time  of  ac- 
ceptance; Louisville  etc.  R.  Co.  v.  Elmore  &  Brame,  10  Ala.  App.  631, 
65  South.  696,  shipper  whose  cotton  was  destroyed,  who,  after  demand- 
ing interest  on  loss  from  carrier,  accepts  principal,  waives  interest; 
Hunnicutt  Lumber  Co.  v.  Mobile  etc.  R.  Co.,  2  Ala.  App.  440,  57  South. 
74,  receipt  in  full  by  lumber  shipper  to  purchaser  on  payment  of  over- 
due account  waives  interest,  there  being  no  stipulation  for  it;  Bassick 
Gold  Mine  Co.  v.  Beardsley,  49  Colo.  277,  38  L.  R.  A.  (N.  S.)  852,  112 
Pac.  771,  receipt  for  payment  of  claim  against  corporation  for  supplies 
waives  interest  in  absence  of  agreement;  Kimball  v.  Williams,  36  App. 
D.  C.  46,  Ann.  Gas.  1912B,  1331,  where  contract  for  conditional  sale 
of  chattel  provides  for  interest,  acceptance  of  principal  does  not  pre- 
clude seller  from  maintaining  replevin  for  chattel  for  nonpayment  of 
interest;  Bennett  v.  Federal  Coal  etc.  Co.,  70  W.  Va.  460,  461,  Ann. 
Oas.  191SE,  578,  40  L.  R.  A.  (N.  S.)  588,  74  S.  E.  419,  420,  receipt 
in  settlement  of  account  given  on  payment  of  principal  due  for  build- 
ing ovens  bars  claim  for  interest,  there  being  no  agreement  for  it; 
Pacific  R.  R.  Co.  v.  United  States,  158  U.  S.  121,  39  L.  Ed.  919,  15 
Sup.  Ct.  767,  denying  interest  where  Congress  appropriated  sum  for 
full  satisfaction  of  judgment,  and  debtor  accepted;  Southern  Ry.  Co. 
V.  Dunlop  Mills,  76  Fed.  506,  22  C.  C.  A.  302,  following  rule  where 
money  received  for  supplies. 

Distinguished  in  Tredegar  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  183  Fed. 
293,  105  C.  C.  A.  501^  acceptance  by  creditors  of  insolvent  railroad 
company,  of  principal  from  receiver,  with  agreement  that  question  of 
interest  should  be  submitted  to  court,  does  not  waive  interest. 

Right  to  recover  implied  interest  after  payment  of  principal.    Note, 
Ann.  Oas.  1918E,  583. 

Payment  and  acceptance  of  principal  sum  as  constituting  waiver  of 
interest  due  by  contract.    Note,  Ann.  Oas.  1912B,  1333. 

Acceptance  of  principal  as  affecting  right  to  interest.    Note,  40 
L.  R.  A.  (N.  S.)  595,  599. 

153  n.  8.  466^86,  38  L.  Ed.  785,  14  Sup.  Ot.  898,  aBOVES  V.  SENTEIJ^ 

Appellate  court  will  not  consider  cozrectaess  of  decree  in  f aTor  of 
appellants. 

Approved  in  Groves  v.  Sentell,  69  Fed.  225, 16  C.  C.  A.  217,  following 
rule. 

XVI— 67 
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Fedsral  coorti  ivUl  raipect  npotitlcni  of  tMlrlMiw  wiiten  in  oanfltrnlnf 
LoQlslaiift  Code. 

Approved  in  Meyer  v.  Richards,  163  U.  S.  399,  41  L.  Ed.  205,  16  Sap. 
Ct.  1153,  in  Louisiana,  warranty  is  of  nature  of  contract  of  sale  and 
implied,  unless  stipulation  to  contrary;  Morton  Trust  Co.  v.  Ameriean 
Salt  Co.,  149  Fed.  542,  applying  meaning  of  French  text  of  Louisiana 
Code  instead  of  English  text  in  determining  what  articles  pass  under 
mortgage  to  real  property  as  being  "immovables  by  destination." 

Mortgage  given  to  secure  payment  for  penooaltj  alllzod  nay  be 
deemed  to  cover  whole  piece  indivisibly. 

Approved  in  Randolph  v.  Stark,  51  La.  Ann.  1127,  26  South.  62,  fol- 
lowing rule. 

Party  inteirpleadlng  on  strengtb  of  interest  in  mortgage  fond  cannot 
be  allowed  solicitor's  fees  tberef rom. 

Approved  in  Hayward  v.  McDonald,  192  Fed.  893,  113  C.  C.  A,  368, 
buying  agent  of  decedent  may  maintain  bill  against  administrator  and 
dealer  claiming  fund  in  hands  of  agent  to  have  rights  of  all  parties 
to  fund  determined;  Knickerbocker  Trust  Co.  v.  City  of  Kalamazoo, 
182  Fed.  873,  bill  by  trustee  company  of  property  of  street  railroad 
against  railroad  and  municipality  may  pay  for  injunction  against  latter 
to  forfeit  franchise  of  former  and  against  former  to  compel  perform- 
ance of  conditions  of  franchise ;  Provident  Sav.  Life  Assur.  Soe.  v.  Loeb, 
115  Fed.  359,  sustaining  bill  of  interpleader  where  complainant  averred 
right  to  deduct  certain  amount  from  policy  for  semi>annual  premium; 
McNamara  v.  Provident  Sav.  life  etc.  Soc.,  114  Fed.  912,  914,  52 
C.  C.  A.  530,  holding  insurance  company,  filing  bill  of  interpleader, 
depositing  amount  due  in  court,  entitled  to  solicitor's  fee;  Wheeler  v. 
Armstrong,  164  Ala.  453,  51  South.  271,  bill  may  be  maintained  by 
purchaser  of  lots  mediately  from  former  husband  and  wife,  both  of 
whom  were  claiming  right  to  payment  of  notes  given  for  purchase 
price;  Royal  Trust  Co.  v.  Gardiner,  44  App.  D.  C.  576,  bill  is  maintain- 
able by  insurance  company  against  beneficiary  and  executor  of  testator 
who  had  received  assignment  of  policy  as  security  for  loan  of  money 
for  premiums,  although  company  had  paid  part  of  money  to  beneficiary 
and  was  sued  by  executor;  Dunlap  v.  Whitmer,  137  La.  800,  69  South. 
192,  attorney's  fees  will  not  be  allowed  to  adjudieattee  of  land  on 
execution  sale  who  provokes  concursus  to  erase  mortgages  and  liens 
thereon;  Greene  v.  Davis,  118  Mo.  App.  643,  96  S.  W.  320,  maker  of 
note  cannot  interplead  in  suit  against  indorser  and  set  up  defenses  to 
indorsement. 

Distinguished  in  Stevens  v.  Germania  Life  Ins.  Co.,  26  Tex.  Civ.  160, 
62  S.  W.  826,  allowing  insurance  company,  filing  bill  of  interpleader, 
cost  and  attorney  fees  as  against  claimant  awarded  full  amount  of 
premiums  paid. 
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Misoellaneous.  Cited  in  Randolph  v.  Stark,  51  La.  Ann.  1124,  26 
South.  60,  in  statement  of  facts;  Groves  v.  Sentell,  66  Fed.  180,  13 
C.  C.  A.  386|  bat  not  in  point. 

153  n.  S.  486-509,  88  L.  Ed.  793,  14  Sup.  Ot  968,  MOBILE  ETC.  B.  B. ' 
CO.  ▼.  TENNESSEE. 

State  coiirt's  dedslon  tliat  cbsrter  proYlslon  is  contract  does  not  bind 
Supreme  Oourt. 

'  Approved  in  Wilson  v.  Standefer,  184  U.  S.  412,  46  L.  Ed.  618,  22 
Sup.  Ct.  389,  reviewing  and  sustaining  Texas  Supreme  Court's  decision 
that  State  not  precluded  by  contract  from  changing  mode  of  procedure 
as  to  purchasers  in  default;  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Daw- 
son, 130  Fed.  166,  Federal  court  not  bound  by  decisions  of  State  courts 
holding  contract  void  in  determining  whether  obligations  of  such  con- 
tract have  been  impaired. 

Supreme  Court  may  determine  whether  contract  exists  when  impair- 
ment 1>7  State  law- is  claimed. 

Approved  in  Louisiana  Ry.  &  Nav.  Co.  v.  Behrman,  235  U.  S.  170, 
59  L.  Ed.  180,  35  Sup.  Ct.  62,  city  ordinance  granting  right  of  way  to 
railroad  in  case  another  railroad  should  fail,  without  legal  excuse,  to 
utilize  same,  is  not  violated  as  contractual  right,  by  ordinance  providing 
for  construction  by  city  where  failure  of  other  railroad  to  construct 
was  due  to  injunction  by  dock  board;  J.  W.  Perry  Co.  v.  City  of  Nor- 
folk, 220  U.  S.  479,  55  L.  Ed.  551,  31  Sup.  Ct.  465,  lease  by  municipality 
at  time  when  it  had  no  power  to  tax  is  not  impaired  by  subsequent 
law  giving  it  power  to  tax,  there  being  no  express  exemption;  Steams 
V.  Minnesota,  179  U.  S.  233,  45  L.  Ed.  170,  21  Sup.  Ct.  77,  holding 
legislature  changing  rate  of  taxation  of  railroad  property  impaired  the 
obligation  of  contract;  Hunt  v.  Searcy,  167  Mo.  181,  67  S.  W.  213, 
holding,  under  Constitution  of  1820,  judgment  of  insanity  without 
notice  to  or  appearance  of  person  adjudged  insane  void,  regardless  of 
whether  statute  requires  notice  or  not;  Scott  v.  MeNeal,  154  U.  S.  45, 
38  L.  Ed.  901,  14  Sup.  Ct.  1112,  order  of  probate  court  empowering  ad- 
ministrator of  estate  of  live  person  to  sell  land  is  void;  Shelby  Co.  v. 
Union  &  Planters '  Bank,  161  U.  S.  151,  40  L.  Ed.  652,  16  Sup.  Ct.  558, 
construing  clause  in  bank  charter  with  reference  to  taxation;  Douglas 
V.  Kentucky,  168  U.  S.  502,  42  L.  Ed.  558,  18  Sup.  Ct.  204,  Kentucky 
Constitution  of  1891,  prohibiting  lotteries,  valid  as  to  previously  exist- 
ing companies;  Chicago  etc.  R.  R.  Co.  v.  Nebraska,  170  U.  S.  68,  42 
L.  Ed.  952,  18  Sup.  Ct.  517,  agreement  between  city  and  railroads  to 
build  viaduct  at  expense  of  latter  is  contract;  McCullough  v.  Virginia, 
172  U.  S.  121,  43  L.  Ed.  389,  19  Sup.  Ct.  141,  following  rule  where 
Virginia  court  decided  against  genuineness  of  coupons  offered  in  pay- 
ment of  taxes;  Union  &  Planters'  Bank  v.  Memphis,  101  Tenn.  167, 
46  S.  W.  561,  former  judgment;  pursuant  to  order  of  United  States 
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eoart,  not  conelasive  when  latter  has  decided  qaestion  contrary  to 
formet  holding;  dissentii^  opinion  in  Cornell  y.  Green,  163  U.  S.  81, 
41  L.  Ed.  78,  16  Sap.  Ct.  971,  majority  denying  junadiction  over  suit 
to  set  aside  foreclosure  where  petitioner's  grant  not  made  individually, 
but  only  as  executor ;  Beacon  t.  Texas,  163  U.  S.  217,  41  L.  Ed.  136,  16 
Sup.  Ct.  1027,  arguendo. 

Distinguished  in  Bank  of  Kentucky  v.  Stone,  88  Fed.  397,  judgment 
that  statutory  provision  exempting  bank  from  taxation  is  conclusive 
in  subsequent  suit. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
47. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  R.  A.  579. 

Supreme  Court's  Jurisdiction  is  not  affected  by  ground  on  wlilch  State 
court  held  contract  inralld. 

Approved  in  Deposit  Bank  v.  Frankfort,  191  U.  S.  518,  48  L.  Ed.  284, 
24  Sup.  Ct.  154,  holding  Federal  court's  adjudication,  establishing  ex- 
emption from  taxation,  based  upon  State  court's  decision,  unaifected 
by  subsequent  reversal  of  said  decision. 

Distinguished  in  Central  Land  Co.  v.  Laidley,  159  U.  S.  Ill,  40  L.  Ed. 
94,  16  Sup.  Ct.  82,  denying  jurisdiction  of  writ  of  error  when  validity 
of  statute   under  which   contract  made   admitted. 


Charter  provision  that  "no  tax  shall  erer  he  laid  .  .  .  which  shall 
dnce  dividends,"  etc.,  is  nnamhiguous. 

Approved  in  Wright  v.  Georgia  R.  R.  &  Banking  Co.,  216  U.  S.  430, 
54  L.  Ed.  555,  30  Sup.  Ct.  242,  exemption  from  taxation  of  capital  stock 
of  corporation  for  seven  years  includes  natural  appreciation  in  value  of 
such  stock;  Gooden  v.  Police  Jury,  122  La.  774,  48  South.  203,  voted 
municipal  tax  specifying  rate  of  five  millions  per  annum  and  of  not  over 
ten  years ' duration  is  not  voidable  for  uncertainty;  Winona  etc.  Land 
Co.  V.  Minnesota,  159  U.  S.  529,  40  L.  Ed.  248,  16  Sup.  Ct.  84,  arguendo. 

Dividends  can  he  paid  only  fjrom  profits. 
Approved  in  Van  Vleet  v.  Evangeline  Oil  Co.,  129  La.  409,  56  South. 
344,   receiver  was   properly   appointed   in  suit  by  stockholder  where 
dividends  were  declared  from  capital  stock. 

"Profits'*  are  what  remains  after  paying  every  expense. 
Approved  in  Fricke  v.  Angemeier,  53  Ind.  App.  147,  101  N.  E.  332, 
net  earnings  out  of  which  profits  may  be  declared  as  dividends  consist 
in  gross  receipts  less  expense  of  operating  corporation;  Southern  Pae. 
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Co.  V.  Board  of  R.  B.  Commrs.,  78  Fed.  266,  what  are  'improvements 
with  reference  to  expense  of  operating  lines  in  order  to  fix  rates. 

Legal  meaning  of  word  ''profits."    Note,  20  Ann.  Oas.  690. 

Power  to  ezemiit  from  taxation  carziea  power  to  do  so  'partially,  or 
npon  condition,  and  to  discrlvlQata. 

Approved  in  State  v.  Illinois  Cent.  B.  Co.,  246  111.  206,  92  N.  E.  824, 
provision  in  charter  requiring  per  cent  of  gross  receipts  of  railroad  for 
State  and  exempting  it  from  taxation  does  not  substitute  contractual 
obligation  for  usual  tax  procedure;  State  v.  Chicago  etc.  By.  Co.,  128 
Wis.  504,  108  N.  W.  609,  upholding  statute  imposing  on  railroad  prop- 
erty special  tax  based  on  business,  in  lieu  of  ordinary  taxation  from 
which  it  is  exempted. 

Bight  of  legislature  to  repeal  exemption  from  taxation  in  corporate 
charter.    Note,  13  Ann.  Oas.  681. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Con- 
stitution.   Note,  60  L.  B.  A.  42,  46,  54. 

Legislatiye  contracts  Should  be  construed  as  of  timo  when  made,  In 
liglit  of  objects. 

Approred  in  United  States  v.  Oregon  etc.  B.  Co.,  186  Fed.  892,  acts  of 
Congress  limiting  right  of  United  States  to  bring  suit  to  cancel  land 
patents  to  six  years  does  not  apply  to  suit  to  forfeit  railroad  grant  for 
violating  condition  in  selling  land  to  those  not  actual  settlers;  Illinois 
Cent.  B.  Co.  v.  A.  Waller  &  Co.,  164  Fed.  361,  act  of  Congress,  18  Stats. 
470,  as  amended,  giving  right  to  remove  cases,  does  not,  by  use  of  words 
"defendant  or  defendants,"  include  plaintiff  counterclaimed  against; 
dissenting  opinion  in  State  v.  Cantwell,  142  N.  C.  616,  9  Ann.  Oas.  141, 
8  L.  B.  A.  (N.  8.)  498,  55  S.  E.  824,  majority  holding  that  exemption 
granted  to  members  of  certain  fire  engine  company  by  charter  act  was 
repealed  by  law  subjecting  all  taxpayers  to  jury  duty. 

Distinguished  in  Phoenix  Ins.  Co.  v.  Tennessee,  161  U.  S.  182,  40 
L.  Ed.  663,  16  Sup.  Ct.  474,  Tennessee  statute  granting  corporation  all 
privileges  granted  to  other  company  confers  no  gpreater  exemption  from 
tajcation;  Adams  v.  Yazoo  etc.  B.  B.  Co.,  77  Miss.  261,  24  South.  210, 
construing  Const.  1890,  §  181,  with  reference  to  exemption  of  corpora- 
tions from  taxation. 

FourteentSi  Amendment  conferred  no  new  additional  rights. 
Approved  in  Nashville  etc.  By.  Co.  v.  Taylor,  86  Fed.  185,  prohibition 
to   State  action  not  limited  to  legislative  enactment,  but  extends  to 
agencies  such  as  board  of  equalization. 

Lottery — Bight  to  operate.    Note,  66  Am.  St.  Bep.  885. 

Betum   of  public   service   corporation   for  rate-making   purposes. 
Note,  52  L.  B.  A.  (N.  8.)  16. 
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Miscellftneous.  Cited  in  Terre  Haute  ete.  R.  R.  Co.  v.  State,  159  Ind. 
461,  65  N.  E.  409,  deducting  interest  allowed  to  snbscriben  and  dis- 
count allowed  purchasers  of  bonds  to  ascertain  capital  stock  actually 
invested  in  road. 

153  V.  8.  509-623,  38  L.  Ed.  802^  14  Sap.  Ot.  UZ,  BLUM  BTO.  OOLD 
MINB8  T.  SETMOUB. 

Federal  courts  iHU  enforce  vendorsP  liens  recognised  In  courts  of  Stats 
wliere  action  brought. 

Approved  in  Gerstell  v.  Shirk,  210  Fed.  230,  127  C.  C.  A.  41,  follow- 
ing rule;  Dupree  v.  Mansur,  214  U.  S.  167,  53  L.  Ed.  952,  29  Sup.  Ct. 
548,  Federal  court  will  apply  law  of  Texas  holding  that  mortgage  and 
vendor's  lien  are  barred  with  debt,  where  land  is  in  Texas;  In  re  Lane 
Lumber  Co.,  217  Fed.  552, 133  C.  C.  A.  398,  vendor's  lien  on  real  estate 
will  be  granted  same  priority  over  creditor's  claims  in  court  of  bank- 
ruptcy in  State  as  is  accorded  by  State  courts;  Whiteley  v.  Central 
Trust  Co.,  76  Fed.  79,  34  L.  B.  A.  306,  22  C.  C.  A.  67,  deed  in  considera- 
tion of  building  depot  does  not  give  vendor's  lien  in  Kentucky;  Minah 
Con.  Min.  Co.  v.  Briscoe,  89  Fed.  895,  32  C.  C.  A.  390,  declining  to  en- 
force vendor's  lien  where  several  owners  made  joint  deed  of  mines, 
covenanting  for  perfect  title,  and  title  defective. 

In  what  jurisdictions  implied  vendor's  lien  is  recognized.    Note, 
2  Ann.  Oaa.  372. 

Vendor's  lien  Is  founded  on  principle  that  one  acquiring  property  of 
another  must  pay  for  it. 

Approved  in  WUUams  v.  Neely,  134  Fed.  8,  69  L.  K.  A.  232,  67 
C.  C.  A.  171,  allowing  injunction  to  stay  action  upon  note  given  for 
purchase  price  of  land  until  reduction  allowed  on  account  of  defects 
in  title;  Brisco  v.  Minah  Con.  Min.  Co.,  82  Fed.  954,  several  owners 
of  mining  claims  joining  in  contract  of  sale  have  vendor's  lien  on  all 
property;  Venner  v.  Farmers'  Loan  etc.  Co.,  90  Fed.  355,  33  C.  C.  A. 
95,  after-acquired  property  clause  in  mortgage  is  subject  to  vendor's 
lien  thereon. 

Vendor's  intent  to  abandon  lien  is  never  presumed. 
Approved  in  Wilson  v.  Plutus  Min.  Co.,  174  Fed.  319,  98  C.  C.  A.  189, 
in  suit  in  Utah  by  vendor  of  mining  claims,  proof  of  conveyance  of 
title  and  of  nonpayment  of  consideration  presumptively  establishes 
vendor's  lien;  Portland  Chemical  &  Phosphate  Co.  v.  Blodgett,  152  Fed. 
933,  82  C.  C.  A.  77,  where  real  estate  was  conveyed  from  vendor  through 
individual  to  corporation  which,  on  same  day,  executed  agreement  with 
vendor  as  to  payments,  latter  could  assert  lien  against  purchaser  with 
notice  from  trustee  in  bankruptcy  of  corporation,  all  instruments  being 
registered;  Roenbaum  v.  Hayes,  10  N.  D.  327,  86  N.  W.  979,  holding 
defendants  failed  to  establish  waiver  of  factor's  lien,  inortgagres  taken 
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being  additional  Becnrity;  Brisco  v.  Minah  Con.  Min.  Co.,  82  Fed.  956, 
agreement  by  vendors  to  accept  payment  out  of  proceeds  of  mines 
not  waiver  of  vendor's  lien. 

Vendor's  lien  is  not  waiver  by  new  agreement  to  pass  title  ''free  from 
all  chaxges  and  encmnbrances." 

Approved  in  Wilson  v.  Seymonr,  76  Fed.  683,  22  C.  C.  A.  477,  stock- 
holders estopped  from  alleging  waiver  of  vendor's  lien  when  it  is 
established  by  decree  of  which  they  had  notice. 

Distinguished  in  Royal  Consol.  Min.  Co.  v.  Royal  Consol.  Mines,  157 
Cal.  748,  137  Am.  St.  Bep.  165,  110  Pac.  128,  conveyance  to  individual 
to  be  conveyed  to  corporation  of  land  for  stock  in  latter  with  condition 
that  it  was  free  of  encumbrances  precludes  vendor  from  asserting  lien 
against  corporation. 

Vendor's  lien  is  not  deemed  waived  by  dtiivery  of  deed. 
Approved  in  Hooper  v.  Central  Trust  Co.,  81  Md.  590,  29  L.  R.  A.  271, 
32  Atl.  513,  giving  second  mortgage  mine  bonds  in  hands  of  grantor 
preference  over  first  mortgage. 

Waiver  of  vendor's  lien.    Note,  187  Am.  St.  Rep.  189,  196. 

Vendor's  lien  is  not  waived  by  sale  to  corporation  having  no  property 
wbich  pledges  stock  on  security. 

Approved  in  Wilson  v.  Seymour,  76  Fed.  681,  22  C.  C.  A.  477,  fol- 
lowing rule. 

Distinguished  in  Welch  v.  Farmers'  Loan  etc.  Co.,  165  Fed.  566,  91 
C.  C.  A.  399,  where  vendor  of  land  indirectly  to  corporation  knowingly 
accepts  as  part  payment  proceeds  of  bonds  sold  by  ^corporation  secured 
by  mortgage  on  land,  he  cannot  assert  vendor's  lien  against  mortgagee. 

Taking  security  from  third  person  as  waiver  of  implied  vendor's 
lien.    Note,  IS  Ann.  Oas.  869. 

153  V,  8.  623-^25,  38  L.  Ed.  807,  14  Sup.  €».  847,  8ETMOX7B  ▼.  SLIDE  ETC. 
GOLD  lilNEB. 

When  agent  admits  agency  and  principal's  rigbt  of  possession,  court 
may  direct  verdict  for  latter. 

Distinguished  in  Weaver  v.  Spurr,  56  W.  Va.  107,  48  S.  E.  857,  in 
suit  by  trustees  of  certain  parish  church  to  enforce  an  alleged  trust  in 
favor  of  the  church,  trust  void  for  indefiniteness  of  beneficiary. 

One  holding  title  as  manager  for  another  cannot  dispute  tetter's  title. 

Approved  in  Consolidated  Plaster  Co.  v.  Wild,  42  Colo.  206,  94  Pac. 

286,  possession  of  property  by  director  and  manager  of  corporation  with 

title  in  own  name  and  oral  agreement  that  it  is  for  benefit  of  latter  is 

possession  of  corporation  sufficient  to  maintain  suit  to  quiet  title. 
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Foreign  corporation's  power  to  hold  realty  cannot  t>e  qneatlonod  %f  Ha 
agent  in  poBBeesion.  • 

Approved  in  Sanders  v.  Thornton,  97  Fed.  864,  38  C.  C.  A.  508,  deny- 
ing recovery  of  possession  of  lands  by  one  holding  legal  title  in  trust 
for  defendant  lacking:  citizenship  to  hold  sach  lands;  Nebraska  Power 
Co.  V.  Koenig,  93  Neb.  80,  139  N.  W.  843,  engineer  and  director  of 
corporation  having  while  acting  as  its  agent,  taken  title  in  himself  to 
certain  water  rights,  may  not  assert  against  corporation  its  statutory 
disability  to  hold  such  rights;  Mutual  Life  Ins.  Co.  v.  Stephens,  214 
N.  Y.  495,  108  N.  E.  857,  lessors  of  premises  to  corporation  with  option 
in  latter  to  purchase  may  not  defeat  purchase  by  alleging  lack  of  power 
to  hold  land;  Louisville  Property  Co.  v.  Mayor  etc.  of  Nashville,  114 
Tenn.  222,  84  S.  W.  812,  fact  that  foreign  corporation  has  not  complied 
with  statutory  requirement  for  owning  property  in  State  not  bar  to 
suit  by  it  for  injury  to  property  so  purchased;  Chattanooga  etc.  R.  R. 
Co.  V.  Evans,  66  Fed.  815,  14  C.  C.  A.  116,  statute  making  it  unlawful 
for  corporation  to  acquire  property  without  compliance  with  provision 
does  not  invalidate  purchase ;  American  Bldg.  etc.  Assn.  v.  Rainbolt,  48 
Neb.  452,  67  N.  W.  500,  construing  statute  of  Dakota  Territory  permit- 
ting foreign  corporation  to  do  business  therein. 

Effect  of  ultra  vires  purchase  of  land  by  corporation.    Note,  17 
Ann.  Gas.  530,  581. 

Right  of  foreign  corporations  to  own  real  estate.    Note,  24  L.  S.  A. 
330. 

Who  may  take  advantage  of  statute  rendering  foreign  corporation 
incapable  of  taking  title.    Note,  33  L.  R.  A.  (ff.  8.)  859. 

153  V,  8.  525-^34,  38  K  Ed.  808,  14  8ap.  Gt.  891,  LUZTOK  ▼.  NORTH 
BIVEB  BRIDGE  OO. 

Congress  may  organize  corporations  in  execution  of  its  granted  powers. 

Approved  in  Wilson  v.  Shaw,  204  U.  S.  34,  51  L.  Ed.  357,  27  Sup. 
Ct.  233,  refusing  to  enjoin  Secretary  of  Treasury  from  raising  money 
on  credit  of  United  States  or  paying  money  for  digging  of  Panama 
Canal ;  Mercantile  Trust  Co.  v.  Texas  etc.  Ry.  Co.,  216  Fed.  230,  act  of 
Louisiana  providing  that  foreign  or  national  corporations  suing  or  re- 
moving to  Federal  court  shall  be  prohibited  from  doing  business  in 
State  is  unconstitutional  as  applied  to  national  railroad  company ;  Over- 
holser  v.  National  Home  for  Disabled  Soldiers,  68  Ohio  St.  247,  96 
Am.  8t.  Rep.  660,  67  N.  E.  489,  upholding  congressional  power  to  estab- 
lish National  Home  for  Disabled  Volunteer  Soldiers. 

Distinguished  in  Dolley  v.  Abilene  Nat.  Bank,  179  Fed.  465,  32 
L.  R.  A.  (N.  8.)  1065,  102  C.  C.  A.  607,  act  of  Kansas  permitting 
domestic  banks  to  contribute  to  fund  to  insure  them  against  insolvency 
is  not  unconstitutional  as  giving  them  advantage  over  national  banks 
in  State. 
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Ckmgrtw  m»j  directly,  or  tdiroiigli  coiporatioiif,  coulract  interstate 
Irldgei. 

Approved  in  Latinetie  v.  City  of  St.  Lonis,  201  Fed.  678, 120  C.  C.  A. 
638,  act  of  Congress,  34  Stat.  84,  providing  that  compensation  for 
eminent  domain  in  erecting  bridge  across  Mississippi  should  be  ascer- 
tained by  laws  of  State,  is  delegation  by  Federal  government  of  right 
of  eminent  domain;  Haeussler  v.  City  of  St.  Louis,  205  Mo.  685,  103 
S.  W.  1042,  taxpayers  of  St.  Louis  may  not  restrain  city  from  issuing 
bonds  to  build  bridge  over  Mississippi  as  authorized  by  act  of  Congress ; 
Milwaukee  Western  Fuel  Co.  v.  City  of  Milwaukee,  152  Wis.  256,  139 
N.  W.  543,  bridge  over  navigable  river  in  one  State  approved  by  Fed- 
eral authorities  may  not  be  declared  public  nuisance  to  navigation  be- 
cause of  failure  of  municipal  council  to  approve  it  as  required  by 
charter;  Henderson  Bridge  Co.  v.  Commonwealth,  99  Ky.  629,  29 
L.  B.  A.  74,  31  S.  W.  487,  taxing  bridge  franchise,  though  corporation 
obtained  valuable  rights  from  other  State;  dissenting  opinion  in  South- 
em  etc.  Bridge  Co.  v.  Stone,  174  Mo.  44,  48,  73  S.  W.  464,  465,  majority 
allowing  Illinois  bridge  company  licensed  in  Missouri  to  condemn  right 
of  way  for  bridge  across  Mississippi  River. 

Bight  to  obstruct  or  destroy  navigation  rights.    Note,  59  L.  R.  A. 
34. 

Eminent  domain  may  be  exercised  hf  Congress,  wlien  necessary,  with 
or  without  State's  concurrent  act. 

Approved  in  Chappell  v.  United  States,  160  U.  S.  510,  40  L.  Ed.  514, 
16  Sup.  Ct.  400,  upholding  congressional  act  empowering  Secretary  of 
Treasury  to  condemn  lands  for  lighthouses;  Hagerla  v.  Mississippi 
River  Power  Co.,  202  Fed.  790,  eminent  domain  may  be  granted  to 
•electric  generating  company  to  dam  Mississippi  and  incidentally  bene- 
fit navigation;  Latinette  v.  City  of  St.  Louis,  201  Fed.  679, 120  C.  C.  A. 
€38,  city  of  St.  Louis  may  be  authorized  by  Congress  to  condemn  land 
in  Illinois  for  bridge  across  Mississippi,  although  laws  of  Illinois  would 
not  authorize  it. 

153  U.  8.  635-689,  88  L.  Ed.  812,  14  Sup.  Ct.  874,  '■^TT-T.mfc  y.  TEXAS. 

Error  in  having  writ  of  error  signed  by  State  court  derk  is  coraUe 
tj  amendment. 

Approved  in  Bryan  v.  Ker,  222  U.  S.  113,  66  L.  Ed.  117,  32  Sup. 
Ct.  26,  collector  of  port  cannot  be  held  responsible  for  detention  of 
vessel  where  it  was  in  custody  of  marshal  under  writ,  although  signed 
by  brother  of  deputy  clerk  in  latter 's  name  without  authority;  Long  v. 
Farmers'  State  Bank,  147  Fed.  362,  9  L.  R.  A.  (N.  8.)  585,  77  C.  C.  A. 
538,  defect  in  writ  of  error  because  attested  by  judge  of  District  Court 
instead  of  chief  justice  of  Supreme  Court  amendable  under  U.  S.  Rev. 
Stats.,  §  1005. 
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Stfcond  and  fourth  amendmonta  raatiict  only  Federal  goremmaiit. 
Approved  in  Brown  v.  New  Jersey,  175  U.  S.  174,  44  L.  Sd.  120,  20 
Sup.  Ct.  78,  upholding  New  Jersey  ''struck  jury"  laws;  Cox  v.  Gilmer, 
88  Fed.  349,  350,  upholding  Virginia  statute  authorizing  judges  of 
election  to  arrest  and  confine  persons  intimidating  voters;  Isaiah  v. 
State,  176  Ala.  31,  58  South.  55,  statute  making  it  unlawful  to  eany 
weapon  on  premises  not  owned  hy  individual  does  not  infringe  upon 
Federal  Constitution. 

Right  to  bear  arms.    Note,  1  AxuL  Gas.  56. 

Constitutional  right  to  bear  arms.    Note,  3  L.  R.  A.  (N.  8.)  169, 
170. 

Supreme  Court  cannot  review  where  Federal  right  was  not  aet  up  llrst 
in  State  trial  court. 

Approved  in  Weltmer  v.  Bishop,  191  U.  S.  561,  48  L.  Ed.  302,  24  Sup. 
Ct.  848,  reaffirming  rule ;  McMillan  v.  Ferrum  Min.  Co.,  197  U.  S.  347, 
49  L.  Ed.  787,  25  Sup.  Ct.  533,  dismissing  writ  of  error  where  Federal 
question  raised  for  first  time  by  petition  for  rehearing  in  State  Supreme 
Court ;  Weber  v.  Roagan,  188  U.  S.  14,  47  L.  Ed.  365,  23  Sup.  Ct.  264, 
refusing  to  consider  proceedings  to  compel  commissioner  to  convey  lands 
where  State  decision  declared  act  discretionary  with  commissioner; 
Erie  R.  R.  Co.  v.  Purdy,  185  U.  S.  154,  46  L.  Ed.  861,  22  Sup.  Ct.  607, 
dismissing  suit  where  State  court  declined  to  pass  upon  Federal  ques- 
tion not  raised  in  trial  court;  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App. 
92,  168  S.  W.  253,  defendant  in  suit  for  personal  injuries  to  employee 
engaged  in  interstate  commerce  is  entitled  to  have  action  tried  under 
Federal  law,  although  fact  is  first  brought  out  on  trial,  if  right  was 
then  claimed;  Morrison  v.  Watson,  154  U.  S.  115,  38  L.  Ed.  929,  14 
Sup.  Ct.  997,  Sayward  v.  Denny,  158  U.  S.  183,  39  L.  Ed.  942,  15  Sup. 
Ct.  778,  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  541,  40  L.  Ed. 
253,  16  Sup.  Ct.  88,  Citizens'  Sav.  Bank  v.  Owensboro,  173  U.  S.  643, 
43  L.  Ed.  843,  19  Sup.  Ct.  533,  and  Oxley  Stave  Co.  v.  Butler  Co.,  166 
U.  S.  658,  41  L.  Ed.  1153,  17  Sup.  Ct.  712,  all  refusing  to  review  final 
judgment  of  State  court  where  Federal  question  not  there  raised;  State 
V.  Schuman,  36  Or.  24,  58  Pac.  663,  immunity  from  punishment,  under 
Laws  of  1889,  p.  199,  §  5,  must  be  set  in  trial  court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  40. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  835,  836,  840,  845. 

Criminal  proceedings,  according  to  ordinary  State  forma,  afford  dat 
process  of  law. 

Approved  in  King  v.  McLean  Asylum  of  Massachusetts  (General  Hos- 
pital, 64  Fed.  327,  12  C.  C.  A.  139,  petition  merely  alleging  restraint  in 
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violation  of  United  States  Constitution  insufficient  to  give  jurisdiction; 
Miller  v.  State,  34  Tex.  Cr.  393,  30  S.  W.  809,  in  statement  of  facts. 

153  U.  8.  540-564,  38  L.  Ed.  814,  14  Bap.  Ct.  876,  ANVIL  VJJSmxa  OO. 
▼.  HUMBUS. 

ProTlsion  for  termination,  when  work  'is  prejudicial  to  development 
of  mine,**  must  be  etrictly  construed. 

Approved  in  Allen  v.  Field,  130  Fed.  656,  65  C.  C.  A.  19,  provision 
in  contract  for  purchase  of  product  of  distillery  for  fifteen  years,  that 
if  price  of  com  should  exceed  certain  figures,  seller  should  not  be 
obliged  to  manufacture  that  season,  does  not  make  contract  unilateral. 

Profits  cannot  be  recovered  in  suit  for  breach  of  contract,  if  specula- 
tive; alitor  if  certain. 

Approved  in  Guerini  Stone  Co.  v.  Carlin  Construction  Co.,  240  U.  S. 
280,  60  L.  Ed.  643,  36  Sup.  Ct.  307,  in  estimating  profits  which  would 
have  been  recovered  on  building  contract  for  government,  method  is  to 
subtract  cost  of  materials  and  labor  from  contract  price;  Weinman  v. 
De  Palma,  232  U.  S.  575,  58  L.  Ed.  737,  34  Sup.  Ct.  370,  where  during 
work  done  by  servants  of  landlord  wall  fell  on  building  of  tenant,  ren- 
dering it  necessary  to  remove  fixtures  and  stock  in  trade  of  druggist, 
loss  of  future  profits  may  be  recovered  as  damages;  Fidelity  &  Deposit 
Co.  V.  L.  Bucki  &  Son  Lumber  Co.,  189  U.  S.  142,  47  L.  Ed.  761,  23  Sup. 
Ct.  585,  holding  sureties  on  attachment  bond  not  liable  for  damage 
caused  by  plaintiff's  failure  to  deliver  materials  or  for  reflection  upon 
defendant's  credit;  City  of  Ironton  v.  Harrison  Const.  Co.,  212  Fed. 
357,  129  C.  C.  A.  29,  in  suit  by  water  company  for  breach  of  contract 
to  construct  waterworks,  profits  are  not  speculative  for  reason  that 
high  water  might  have  diminished  them,  there  not  having  been  such 
high  water;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed. 
745,  117  C.  C.  A.  503,  after  termination  of  contract  by  insolvency  of 
lessee  of  street  railroad  made  with  express  company  for  cars,  latter 
may  show  past  profits  as  measure  for  future  profits  deprived  of;  Mc- 
Sherry  Mfg.  Co.  v.  Dowagiac  Mfg.  Co.,  160  Fed.  953,  89  C.  C.  A.  26, 
in  suit  for  infringement  of  patent  on  drill,  no  certain  damages  are 
proved  by  showing  that  defendant  sold  drills  in  territory  where  com- 
plainant's drills  were  on  sale;  Crichfield  v.  Julia,  147  Fed.  70,  77 
C.  C.  A.  297,  in  action  on  contract  for  defendant  corporation's  failure 
to  issue  preferred  stock  to  plaintiff,  fact  that  no  preferred  stock  was 
issued  from  which  to  determine  value  does  not  prevent  recovery ;  Shields 
V.  Norton,  143  Fed.  804,  74  C.  C.  A.  254,  in  action  for  breach  of  con- 
tract for  laying  water-pipes,  where  defendant  refused  to  permit  com- 
pletion of  contract,  plaintiff  could  prove  damage  by  expert  estimates; 
Corbin  v.  Taussig,  137  Fed.  152,  stating  measure  of  damages  for  in- 
vading territory  in  which  plaintiff  had  by  contract  exclusive  right  to 
sell  certain  manufactured  article;  Lazier  Gas  Engine  Co.  v.  Du  Bois, 
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130  Fed  839,  65  C.  C.  A.  172,  allowing  damages  to  amonnt  of  profits 
plaintiff  would  have  derived  estimated  according  to  average  profit  per 
month  daring  continuance  of -contract;  Allen  v.  Field,  130  Fed.  654,  65 
C.  C.  A.  19,  in  action  for  breach  of  contract  for  sale  of  output  of  dis- 
tillery for  fifteen  years,  not  error  to  admit  evidence  of  cost  of  manu- 
facture, or  of  warehousing,  or  of  price  of  corn  during  }>articular  season ; 
Smuggler-Union  Min.  Co.  v.  Kent,  47  Colo.  329, 112  Pac.  226,  lessee  of 
mine,  on  unlawful  eviction,  by  lessor,  is  entitled  to  recover  profits; 
Hichhom,  Mack  &  Co.  v.  Bradley,  117  Iowa,  139,  90  N.  W.  595,  admit- 
ting evidence  of  sales  of  cigars  after  breach,  where  contract  appointing 
plaintiff  agent  to  sell  cigars  illegally  revoked;  Emerson  v.  Pacific  Coast 
etc.  Co.,  96  Minn.  7,  104  N.  W.  575,  in  action  for  breach  of  contract 
whereby  plaintiff  had  been  given  exclusive  agency  for  sale  of  defend- 
ant's goods,  plaintiff's  damage  should  include  future  profits;  Horst  v. 
Roehm,  84  Fed.  571,  measure  of  damages  for  breach  of  contract  is 
difference  between  contract  price  and  price  at  which  subcontracts  could 
be  made;  Russell  v.  Horn  etc.  Mfg.  Co.,  41  Neb.  574,  59  N.  W.  903, 
allowing  profits,  shown  with  reasonable  certainty  to  have  been  lost  by 
breach  of  contract  of  exclusive  right  to  make  sales. 

Distinguished  in  Guerini  Stone  Co.  v.  Carlin  Construction  Co.,  240 
U.  S.  283^  60  L.  Ed.  644,  36  Sup.  Ct.  308,  in  suit  by  subcontractor 
against  contractor  for  failure  to  supply  materials  as  agreed  and  on 
quantum  meruit,  it  is  not  error  to  refuse  instruction  allowing  as  dam- 
ages profits  subcontractor  would  have  made. 

Lost  profits  of  contract  as  damages.    Note,  58  L.  B.  A.  85,  38,  56, 
62,  75. 

Direction  to  plaintiffs  to  quit  work  will  iopport  action  for  bfaadi  of 

contract. 

Approved  in  Ford  Harwood  Lumber  Co.  v.  Clement,  97  Ark.  533, 135 
S.  W.  348,  when  logging  company  having  contracted  with  plaintiff  to 
furnish  logs  for  mill  moved  teams  and  camp  elsewhere,  without  stating 
intention  to  return,  plaintiff  could  treat  contract  as  abandoned  and  sue 
for  damages ;  Hichhom  v.  Bradley,  117  Iowa,  141,  90  N.  W.  595,  admit- 
ting evidence  of  sales  of  cigars  made  after  breach,  contract  appointing 
plaintiff  agent  illegally  revoked. 

Distinguished  in  Landvoigt  v.  Paul,  27  App.  D.  C.  430,  on  refusal 
of  vendor  to  sell  lots  as  agreed,  contract  was  not  rescinded  in  absence 
of  acceptance  of  refusal  by  buyer;  Indiana  life  Endowment  Co.  v. 
Reed,  54  Ind.  App.  459,  103  N.  E.  80,  reply  of  insurance  company  to 
holder  of  policy  covering  permanent  disability  who  had  demanded  pay- 
ment for  lost  hand,  which  stated  that  it  was  not  liable  unless  it  should 
appear  insured  could  not  earn  as  much  as  previously,  was  not  renancia- 
tion  entitling  him  to  sue  on  that  theoiy;  Brady  v.  Oliver,  125  Tenn. 
613,  Ann.  Gas.  19130,  376,  41  L.  R.  A.  (N.  8.)  60,  147  S.  W.  1139, 
where  contractor  in  building  contract  was  so  far  behind  in  work  that 
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owner  did  not  think  he  could  finish  in  stipulated  time,  owner  could 
not  forfeit  contract  pursuant  to  stipulation  in  cases  of  default. 

Where  one  party  hinders  work  and  dlmtnirties  profits,  other  may 
abandon  and  sue  for  breach. 

Approved  in  Roehm  v.  Horst,  178  U.  S.  15,  44  L.  Ed.  959,  20  Sup.  Ct. 
785,  holding  suit  may  be  immediately  instituted  by  injured  party  where 
notice  given  contract  would  not  be  performed ;  Hattiesburg  Lumber  Co. 
'  V.  Herrick,  212  Fed.  848,  849,  129  C.  C.  A.  288,.  where  plaintiff  in  action 
on  contract  to  saw  logs  for  defendant  had  abandoned  contract  on  de- 
fendant's failure  to  pay  expenses,  to  remove  lumber,  or  to  pay  rate 
agreed  on,  plaintiff  may  recover  probable  profits  and  outlay;  Goodman 
v.  Haynes  Automobile  Co.,  205  Fed.  355,  123  C.  C.  A.  480,  in  suit  for 
failure  of  principal  to  perform  automobile  agency  contract,  fact  that 
plaintiff,  after  said  refusal,  cashed  company's  check,  returning  him  con- 
sideration, did  not  preclude  suit  for  profits;  O'Brien  v.  Illinois  Surety 
Co.,  203  Fed.  441,  121  C.  C.  A.  546,  entry  by  landlord  on  tenant's  de- 
fault in  rent  pursuant  to  stipulation  in  lease  does  not  preclude  former 
from  recovering  rent  then  accrued;  Portland  Co.  v.  Searle,  169  Fed. 
973,  in  action  for  breach  by  renouncement  of  executor  of  purchaser 
of  contract  for  manufacture  of  special  railroad  equipment,  plaintiff  is 
entitled  to  outlay  and  profits  less  value  of  materials  on  hand;  Michigan 
Yacht  etc.  Co.  v.  Busch,  *143  Fed.  934,  75  C.  C.  A.  109,  in  suit  to  re- 
cover money  paid  on  contract  on  ground  it  was  rescinded,  defendant 
could  allege  breach  by  plaintiff  which  warranted  abandonment  and  set 
off  his  damages;  Watkins  v.  American  Nat.  Bank,  134  Fed.  37,  67 
C.  C.  A.  110,  in  action  on  note  given  for  price  of  real  property,  defend- 
ant has  claim  for  damages  for  failure  to  make  good  title;  Allen  v. 
Field,  130  Fed.  652,  65  C.  C.  A.  19,  under  contract  for  sale  of  output 
of  distillery  for  fifteen  years,  on  breach  by  buyer,  seller  may  cease 
manufacturing  and  sue  for  damages;  H.  D.  Williams  Cooperage  Co.  v. 
Scofield,  115  Fed.  123,  53  C.  C.  A.  23,  holding  where  plaintiff  broke 
contract  and  bought  from  other  dealers,  defendant  had  right  to  refuse 
further  delivery  and  rescind  contract;  Bonann  v.  Tweedie  Trading  Co., 
117  Fed.  994,  refusing  to  cancel  charter  where  charterer  by  obstructive 
tactics  prevents  owner  from  entering  vessel  at  custom-house  before  time 
required  in  charter;  Worthington  v.  McGarry,  149  Ala.  255,  42  South. 
990,  where  plaintiff  had  contracted  to  secure  option  on  ore  lands  and 
corporation  stock,  he  was  not  entitled  to  compensation  because  defend- 
ant prevented  him  from  obtaining  option  on  corporate  stock,  complaint 
not  specifying  this  as  breach ;  Norris  v.  Letchworth,  167  Mo.  App.  560, 
152  S.  W.  423,  vendee  in  contract  for  sale  of  farm,  who  was  in  default 
in  payments,  after  which  vendor  rescinded,  is  entitled  to  recover  part 
payments  made,  less  loss  of  profit  of  vendor;  Cook-Reynolds  Co.  v. 
Chipman,  47  Mont.  300,  133  Pac.  697,  purchaser  who  breaches  contract 
of  sale  by  nonpayment  of  installments  may  be  sued  for  cancellation 
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of  his  rights  and  for  forfeiture  of  installments,  these  being  stipulated 
for,  in  case  of  breach;  Clark  v.  American  etc.  Min.  Co.,  28  Mont.  476, 
72  Pac.  980,  denying  plaintiff,  failing  to  perform,  return  of  install- 
ments, contract  silent  thereto;  Moore  v.  Guardian  Trust  Co.,  173  Mo. 
245,  73  S.  W.  151,  holding  lessor,  wrongfully  enjoining  lessee  from 
subletting  premises,  not  entitled  to  rent  from  lessee  or  sublessee;  Bar- 
ton V.  Frank  A.  Seifert  Plaster  Relief  Co.,  108  Va.  358,  61  S.  E.  941, 
in  suit  by  United  States  and  subcontractor  on  government  work  against 
contractor  for  repairs  due  to  falling  plaster,  instruction  that  verdict 
should  go  for  whichever  party  was  at  fault  was  proper,  although  sub- 
contractor had  agreed  to  do  repairing;  Hayes  v.  Nashville,  80  Fed.  645, 
26  C.  C.  A.  59,  where  vendee  fails  to  pay,  vendor  may  resell  and  hold 
vendee  for  difference  between  selling  and  contract  prices;  Roehm  v. 
Horst,  91  Fed.  349,  33  C.  C.  A.  550,  in  breach  of  contract  before  time 
for  delivery  of  goods,  damages  are  difference  between  contract  price 
and  market  price ;  Central  Trust  Co.  v.  Clark,  92  Fed.  296,  34  C.  C.  A 

354,  denying  profits  as  damages  for  failure  to  deliver  machinery  in  time 
where  defendant  had  no  knowledge  of  use;  Wager  Lumber  Co.  v.  Sul- 
livan Lo^ng  Co.,  120  Ala.  574,  24  South.  952,  upholding  charge  giving 
damages  for  wantonly  or  carelessly  preventing  carrying  out  of  logging 
contract. 

Distinguished  in  World's  Fair  Min.  Co.  v.- Powers,  224  U.  S.  180,  56 
L.  Ed.  721,  32  Sup.  Ct.  453,  in  suit  by  purchaser  of  mine  for  eviction 
by  vendor  for  former's  failure  to  deposit  profits  to  latter 's  credit  as 
agreed,  question  of  election  of  vendor  in  previous  suit  for  profits  to 
treat  contract  as  subsisting  could  not  be  raised  if  not  pleaded;  Barker 
etc.  Lumber  Co.  v.  Edward  Hines  L.  Co.,  137  Fed.  308,  where  plaintiff 
contracted  to  saw  all  logs  from  certain  land,  and  other  timber  was  later 
included  in  the  contract,  fact  that  defendant,  under  misconstruction  of 
contract,  had  some  of  the  additional  logs  sawed  elsewhere  did  not  en- 
title plaintiff  to  cease  performance;  Harris  v.  Faris-Kesl  Const.  Co., 
13  Idaho,  222,  89  Pac.  763,  in  suit  for  prospective  profits  by  one  who 
had  contracted  to  do  construetion  work  for  defendant,  who  was  to  fur- 
nish^lumber  at  specified  places  and  times  in  amounts  as  required,  it 
is  error  to  refuse  evidence  as  to  reason  for  delay  of  defendant  in  fur- 
nishing lumber;  Listman  Mill  Co.  v.  Dufresne,  111  Me.  106,  88  AtL 

355,  in  suit  by  seller  for  breach  of  contract  to  purchase  flour,  instruc- 
tion that  damages  were  fixed  at  time  of  cancellation  of  order  rather 
than  at  time  of  performance  was  properly  refused. 

Necessity  that  rescission  of  sale  of  personalty  by  buyer  be  in  toto. 
Note,  Ann.  Gas.  1912A,  662,  663. 

Remedies  of  party  to  contract  upon  anticipatory  breach  thereof  or 
prevention  of  performance.  Notes^  Ann.  Oas.  19180,  887;  1  Aim. 
Oas.  427. 
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"WlMr*  OM  li  flntttlfld  to  Inspect  welgli-blUt,  bookkeepex*!  letfly  m  to 
orders  is  admlBSi'ble. 

Distinguished  in  Havens  ▼.  tthode  Island  Suburban  Ry.  Co.,  26  R.  I. 
56,  68  Atl.  .250,  in  action  for  personal  injuries  caused  by  negligence  o£ 
motorman,  evidence  that  defendant's  general  manager  stated  to  fore- 
man day  after  accident  that  motorman  was  not  competent  not  admis- 
sible. 

Declaration  and  acts  of  agents.    Note,  131  Am.  St.  Rep.  828. 

Miscellaneous.  Cited  in  Butler  v.  Gleason,  214  Mass.  253, 101  N.  E. 
373,  conduct  of  woman  in  alleged  affirmation  of  release  of  physician 
for  personal  injuries,  when  not  shown  to  have  been  with  knowledge  of 
fraud  in  his  statement  that  she  would  recover,  is  no  affirmance;  Florida 
Cent.  etc.  R.  R.  Co.  v.  Bucki,  68  Fed.  867, 16  C.  C.  A.  42,  arguendo. 

■ 

153  U.  8.  554^64,  88  L.  Ed.  819,  14  Sup.  Ot.  916,  OmOAGO  DEPOSIT 
VAUI.T  00.  ▼.  McNinaTA. 

BecelYers  may  incur  ordinary  expenses  for  supplies,  but  cannot  lease 
oiBces  fcr  long  term. 

Approved  in  Farmers'  Loan  &  T.  Co.  v.  Eaton,  114  Fed.  16,  51  C.  C.  A. 
640,  holding  receiver  under  authority  of  court  may  lease  property; 
Jones  V.  Roach,  21  Tex.  Civ.  303,  61  S.  W.  651,  holding  in  absence  of 
proof  of  limitation  of  power,  receiver  has  authority  to  contract  to 
send  message  to  end  of  own  line  and  there  deliver  it  to  another;  Inter- 
national etc.  Ry.  Co.  v.  Wentworth,  8  Tex.  Civ.  App.  14,  27  S.  W.  686, 
contract  of  agent  of  receiver  to  deliver  goods  beyond  lines  of  road  and 
outside  of  jurisdiction  of  court  is  void. 

Distinguished  in  Braman  v.  Farmers'  Loan  &  Trust  Co.,  114  Fed. 
21,  51  C.  C.  A.  644,  disallowing  two  thousand  nine  hundred  and  fifty- 
two  dollars  for  hotel  bills  alleged  paid  by  receiver  while  in  New  York 
on  receivership  business;  South  Carolina  etc.  R.  R.  Co.  v.  Carolina 
etc.  Ry.  Co.,  93  Fed.  555,  556,  35  C.  C.  A.  423,  where  operating  contract 
made  by  receiver,  and  it  is  recognized  in  orders  of  court  it  is  ratified; 
Jones  V.  Roach,  21  Tex.  Civ.  App.  303,  51  S.  W.  551,  receiver  of  tele- 
graph company  may  contract  to  transmit  message  beyond  line  in  ab- 
sence of  proof  of  limitation  of  authority. 

Dealings  and  liabilities  of  receivers — Treatment  of  by  court.    Note, 
68  Am.  St.  Bep.  842. 

Liability  for  rent  of  premises  occupied  by  receiver  or  assignee  for 
creditors.    Note,  59  L.  B.  A.  691. 

Receiver's  contracts  may  be  modifled  or  disregarded  by  court  wben 
presented  for  approval. 

Approved  in  Gay  v.  Hudson  River  etc.  Power  Co.,  173  Fed.  1006,  hold- 
ing receivers  of  eight  consolidated  gas  supply  corporations  were  properly 
authorized  to  enter  into  five-year  contract  to  supply  electricity;  Stone 
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▼.  St.  Lonis  Union  Trnit  Co.,  183  llo.  App.  278,  IM  S.  W.  1095,  fact 
that  receiver  of  bank  did  not  object  when  trust  company,  depoeitaiy  of 
receivership  funds,  rendere'd  statements  without  allowing  interest,  does 
not  render  them  accounts  stated;  Lazear  v.  Ohio  Valley  Steel  Foundry 
Co.,  65  W.  Va.  118,  63  S.  £.  778,  receivers  of  steel  foundry  authorized 
to  carry  on  business  cannot  contract  for  original  construction  with 
title  in  seller  until  payment  made. 

Distinguished  in  Northern  Pac.  Ry.  Co.  v.  American  Trading  Co.,  195 
U.  S.  462,  49  L.  Ed.  279,  25  Sup.  Ct.  84,  receivers  of  railroad  who  were 
directed  to  continue  business  had  authority  to  make  special  agreement 
for  through  shipment  by  connecting  steamship  carrier. 

Party  folly  performing  may  be  allowed  equitable  reUef,  although 
contract  was  not  appiored. 

Approved  in  South  Carolina  etc.  R.  R.  Co.  ▼.  Carolina  etc.  Ry.  Co., 
93  Fed.  562,  35  C.  C.  A.  423,  upholding  contract  of  receiver  with  exemp- 
tion from  liability  for  negligence. 

Court  may  charge  property  on  foreclosure  with  claims  against  recelvor. 
Approved  in  People's  Nat.  Bank  v.  Virginia  Textile  Co.,  104  Va.  37, 
51  S.  E.  156,  claims  for  expenses  of  receivership  appointed  for  bene- 
fit of  lien  creditors  have  priority  over  such  liens. 

Miscellaneous.  Cited  in  Union  Trust  Co.  v.  Atchison  etc.  R.  R.  Co., 
8  N.  M.  338,  43  Pac.  704,  and  Mercantile  Trust  Co.  v.  Atlantic  etc. 
R.  R.  Co.,  63  Fed.  517,  permitting  right  of  company  in  hands  of  re- 
ceiver, pending  foreclosure,  to  be  presented  by  intervention. 

153  U.  8.  564-683,  38  L.  Ed.  822,   14  8up.  Ot.  928;  LOXTD  ▼.  POMONA 
LAND  BTO.  CO. 

Where  acts  are  dependent  and  eoncnrrent,  party  suing  must  allege  per- 
formance or  tender. 

Approved  in  First  Nat.  Bank  v.  Spear,  12  S.  D.  114,  80  N.  W.  168, 
failure  to  collect  note  prior  to  maturity  of  last  makes  payment  of  notes 
dependent  condition. 

Vendor  may  sue  for  price,  without  alleging  conveyaBce  or  tender,  If 
payment  was  condition  precedent. 

Approved  in  Grice  v.  Jones,  33  App.  D.  C.  283,  where  legatee  under 
will  not  probated,  contracts  to  convey  land  to  be  received,  and  purchaser 
agrees  to  pay  balance  twenty  days  after  probate,  latter  may  sue  for 
specific  performance  without  tender  on  reftisal  of  demand  made  imme- 
diately after  probate;  Hasleton  v.  Le  Due,  10  App.  D.  C.  396,  in  con- 
tract to  convey  land  in  fifteen  days,  wherein  it  was  stipulated  purchaser 
was  to  pay  installment  of  price  at  once,  failure  of  latter  will  justify 
sale  to  stranger  without  tender  of  deed ;  Strauss  v.  Yeager,  48  Ind.  App. 
454,  455,  93  N.  E.  880,  where  contract  of  sale  of  land  seta  date  for 
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first  mstallment  of  price  and  specifies  that  land  shall  be  conveyed  prior 
to  another  subsequent  date,  suit  may  be  brought  by  owner  between 
these  dates  for  installment  without  tendering  land ;  Southern  Pac.  R.  R. 
Co.  V.  Allen,  112  Cal.  '461,  44  Pac.  798,  permitting  recovery  of  price 
where  contract  required  payment  on  certain  day,  though  lands  are  not 
yet  patented. 

Distinguished  in  Littlepage  v.  Neale  Publishing  Co.,  34  App.  D.  C. 
263,  where,  by  supplemental  agreement,  publishing  company  agreed 
to  publish  book,  author  to  pay  certain  sum  in  ten  days,  to  be  repaid 
when  three  hundred  and  fifty  books  were  sold,  former  cannot  sue  for 
money,  he  not  having  commenced  publishing  work,  since  original  agree- 
ment imposed  same  obligation  on  company. 

Whetber  covenants  are  dependent  or  independent  la  determined  by 
language  taken  in  j^laln  meaning. 

Approved  in  Busch  v.  Stromberg-Carlson  Telephone  Mfg.  Co.,  217 
Fed.  333,  133  C.  C.  A.  244,  subscribers  to  bonds  of  telephone  company 
may  be  sued  for  failure  to  purchase  in  spite  of  breach  by  company  of 
covenant  to  erect  plant  in  St.  Louis,  no  time  being  specified ;  Barker  etc. 
Lumber  Co.  v.  Edward  Hines  Lumber  Co.,  137  Fed.  306,  where  defendant 
having  purchased  logs  contracted  with  plaintiff  to  saw  them  at  the  rate  of 
three  million  five  hundred  thousand  feet  a  year,  providing  if  more  were 
delivered  to  defendant  in  any  year  he  could  have  them  sawed  elsewhere, 
and  later  defendant  bought  other  logs,  which  wei^e  included  in  his  con- 
tract, defendant  could  not  have  additional  logs  sawed  elsewhere  as 
excess  under  contract;  Warner  v.  Cochrane,  128  Fed.  557,  63  C.  C.  A. 
207,  holding  lessor,  having  refused  to  renew,  not  entitled  to  differential 
payment  provided  for;  Mutual  Life  Ins.  Co.  v.  Kelly,  114  Fed.  277,  52 
C.  C.  A.  154,  construing  mutual  covenants  and  holding  covenant  against 
suicide  in  policy  limited  to  two  years'  period;  McCormick  v.  Badham, 
191  Ala.  343,  67  South.  611,  contract  for  sale  of  corporate  stock,  price 
to  be  paid  from  dividends  accruing  thereon,  is  to  be  construed  as  to 
passage  of  title  as  being  conditional  according  to  intent  of  parties; 
Chicago  etc.  Ry.  Co.  v.  Southern  Indiana  Ry.  Co.,  38  Ind.  App.  246, 
70  N.  E.  847,  contract  between  railroad  companies  wherein  one  permits 
other  to  cross  its  tracks  and  other  a^^rees  to  furnish  labor  and  material 
and  not  to  run  tracks  or  cars  to  neighboring  quarries  is  totally  void  for 
illegality  of  latter  part ;  Bamberger  Bros.  v.  Burrows,  145  Iowa,  453,  124 
N.  W.  338,  contract  between  wholesaler  and  retailer  for  stock  of  clothes 
is  not  severable  so  as  to  preclude  rescission  by  latter  for  late  delivery  of 
children's  clothes;  Wolff  v.  Love,  78  Wash.  563,  139  Pac.  598,  where 
plaintiff  had  sold  land  to  defendant,  taking  as  part  payment  other 
land  at  agreed  valuation,  but  different  from  that  pointed  out  before 
contract,  he  may  sue  for  agreed  valuation  as  damages ;  Shelly  v.  Mikkel- 
son,  5  N.  D.  28,  63  N.  W.  213,  where  notes  fall  due  at  different  times, 
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and  neither  sued  on  independently,  they  are  dependent;  Johnson  ▼. 
Kurtz,  97  Tenn.  511,  37  8.  W.  224,  vendor's  lien  <m  contract,  providing 
for  execution  of  deed  on  payment  of  notes,  may  be  enforced  without 
averring  tender  of  deed. 

Disting^uished  in  Michigan  Home  Colony  Co.  ▼.  Tabor,  141  Fed.  336, 
72  C.  C.  A.  480,  in  contract  for  sale  of  land  reciting  payment  of  sum 
down  and  requiring  payment  of  balance  at  certain  date,  and  providing 
that  vendor  should  convey  on  demand  thereafter,  covenants  were  de- 
pendent. 

Entirety  of  contracts — Complete  performance,  when  essential  to  a 
cause  of  action  ex  contractu.    Note,  59  Am.  St.  Bep.  281. 

Divisibility  of  insurance  contracts.    Note,  2  Ann.  Gas.  28. 

Covenant  to  convey  ''after  payment"  makes  payment  condition  pre- 
cedmt. 

Approved  in  McCormick  v.  Badham,  191  Ala.-  344,  07  South.  611, 
where  seller  in  contract  for  sale  of  corporate  stock,  price  to  be  paid 
from  dividends  thereon,  sold  stock  to  third  party,  buyer  under  contract 
cannot  maintain  action  until  accrued  dividends  equal  purchase  price; 
Jordan  v.  Newton,  116  Mich.  678,  75  N.  W.  132,  provision  in  note 
that  road  be  constructed  by  certain  day  is  condition  precedent  to 
liability. 

Distinguished  in  Glenn  v.  Rossler,  156  N.  Y.  166,  50  N.  E.  787,  upon 
contract  to  tender  de^  after  payments  fully  made,  covenant  to  pay  last 
installment  and  delivery  dependent. 

In  agreement  to  pay  in  Inttallmenta,  covenants  are  deemed   Inde- 
pendent. 

Approved  in  United  Press  Assns.  v.  National  Newspapers'  Assns., 
227  Fed.  197,  under  contract  to  furnish  defendant  daily  news  reports 
for  four  years,  failure  of  latter  to  pay  for  weekly  installment  in  ad- 
vance as  agreed  did  not  entitle  former  to  abandon  contract  and  sue 
for  profits;  Eastern  Oregon  Land  Co.  v.  Moody,  198  Fed.  17,  119 
C.  C.  A.  135,  where  plaintiff  was  entitled  to  deed  to  land  upon  payment 
of  all  sums  due  and  interest,  tender  of  price  conditionally  on  delivery 
of  deed  will  not  support  action  for  specific  performance;  Fidelity  Trust 
Co.  V.  American  Surety  Co.,  175  Fed.  206,  provisions  in  contract  for 
erection  of  statue  for  partial  payments  at  stages  of  progress  do  not 
render  contract  severable  so  as  to  preclude  suit  to  recover  paid  install- 
ments from  bondsman  of  artist  on  abandonment. 

Distinguished  in  dissenting  opinion  in  Eastern  Oregon  Land  Co.  ▼. 
Moody,  198  Fed.  25,  119  C.  C.  A.  135,  majority  holding  that  where 
plaintiff  was  entitled  to  deed  to  land  upon  payment  of  all  sums  due  and 
interest,  tender  of  price  conditionally  on  delivery  of  deed  will  not 
support  action  for  specific  performance ;  McCabe  v.  Matthews,  155  U.  S. 
554,  89  L.  Ed.  258,  15  Sup.  Ct.  191,  arguendo. 
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Miseellaneous.  Cited  in  Levi  v.  Mathews,  145  Fed.  154,  76  C.  C.  A. 
122,  striking  out  equitable  defense  of  fraud  in  action  at  law  for  money 
due  on  contract  in  Federal  court. 

158  V.  8.  584-608,  38  L.  Ed.  830,  14  Bup.  Cft.  984,  EVANS  ▼.  UNITED 
STATES. 

Indictment  fcur  statutory  misdemeanor,  following  statute,  must  clearly 
aad  directly  define  offense. 

Approved  in  Ackley  v.  United  States,  200  Fed.  221,  118  C.  C.  A.  403, 
holding  indictment  for  sending  through  mails  information  as  to  pro- 
curement of  articles  to  prevent  conception  was  sufficient,  although 
words  of  statute  were  not  exactly  followed;  United  States  v.  Baltimore 
&  O.  R.  Co.,  153  Fed.  1008,  indictment  of  railroad  for  unjust  discrimina- 
tion to  shippers  which  merely  alleges  failure  to  furnish  coal  company 
with  quota  of  cars  and  furnishing  to  its  competitors  more  than  their 
quotas  is  insufficient;  McNiel  v.  United  States,  150  Fed.  84,  80  C.  C.  A. 
36,  indictment  charging  that  defendant,  a  bankrupt,  unlawfully,  know- 
ingly, willfully  and  fraudulently  concealed  property  belonging  to  his 
estate,  sufficiently  averred  that  he  knew  the  property  belonged  to  the 
estate;  United  States  v.  Allen,  150  Fed.  154,  indictment  following  stat- 
ute against  embezzlement  of  money  order  funds  by  postal  employees  in- 
sufficient in  not  alleging  the  money  came  into  his  hands  in  his  em- 
ployment; United  States  v.  Prater,  149  Fed.  478,  questioning  but  not 
deciding  as  to  sufficiency  of  information  which  merely  followed  statute; 
Brown  v.  United  States,  143  Fed.  63,  74  C.  C.  A.  214,  holding  indict- 
ment under  statute  for  depositing  letters  in  mail  in  execution  of 
scheme  to  defraud  sufficiently  certain;  United  States  v.  Etheredge,  140 
Fed.  379,  holding  indictment  following  statute  against  using  mails  in 
execution  of  scheme  to  defraud  insufficient;  Miller  v.  United  States, 
136  Fed.  582,  69  C.  C.  A.  355,  holding  indictment  for  procuring  presenta- 
tion of  false  affidavit  to  commissioner  of  pensions  insufficient  in  not 
stating  name  of  person  procured  to  present  it  or  manner  of  presenting 
it;  United  States  v.  Green,  136  Fed.  643,  holding  indictment  following 
statute  insufficient;  In  re  Bellah,  116  Fed.  73,  holding  petition  in  in- 
voluntary bankruptcy,  averring  defendant  received  specified  sum, 
which  sum  "he  has  ever  since  concealed,"  etc.,  sufficiently  particular; 
High  V.  Territory,  12  Ariz.  148,  100  Pac.  449,  indictment  for  assault 
with  intent  to  commit  rape  need  not  specify  details  of  assault;  Dufour 
V.  United  States,  37  App.  D.  G.  504,  indictment  of  three  for  using 
mails  in  furtherance  of  conspiracy  to  defraud  which  alleges  that  one 
-w&s  to  impersonate  broker  and  other  two  officers  of  corporation  to 
^arantee  securities  need  not  state  former  was  privy  to  latter  misrepre- 
sentations; Moses  V.  United  States,  16  App.  D.  C.  431,  50  L.  E.  A.  532, 
holding  information  for  permitting  emission  of  dense  black  or  gray 
smoke  is  sufficient  if  it  follows  language  of  act;  Johns  v.  State,  159 
Ind.  416,  65  N.  E.  288,  holding  information  for  bunco-steering,  charge 
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ing  defendants  by  ''duress  and  fraud"  accomplished  crime,  without 
setting  forth  nature  of  duress  and  fraud,  insuifieient;  United  States 
V.  Medina,  15  N.  M.  208,  103  Pac.  978,  indictment  for  violating  pension 
laws  in  assisting  in  preparation  of  false  affidavit  which  does  not  state 
particulars  in  which  affidavit  is  false,  is  insufficient;  State  v.  Topham, 
41  Utah,  44,  123  Pac.  890,  indictment  for  pandering  is  insufficient  if 
following  statute  it  alleges  defendant,  by  pc^mises  and  threats,  and 
divers  schemes,  persuaded  witness  to  remain*  i|k  house  of  prostitution 
without  stating  particulars  of  these  promises;  dissenting  opinion  in 
May  V.  United  States,  199  Fed.  52,  117  C.  C.  A.  420,  majority  holding 
that  indictment  for  attempting  to  defraud  United  States  of  tax  on 
colored  oleomargarine  need  not  allege  device  by  which  attempt  was 
made;  dissenting  opinion  in  Morris  v.  United  States,  161  Fed.  686,  88 
C.  C.  A.  532,  majority  holding  that  indictment  for  carrying  on  business 
of  manufacturer  of  oleomargarine  without  paying  tax  is  supported 
by  evidence  that  defendant  purchased  oleomargarine  and  colored  it^ 
dissenting  opinion  in  State  v.  Seeper,  146  N.  C.  669,  61  S.  E.  590,  major- 
ity holding  that  indictment  following  words  of  statute  of  county  com- 
missioners for  failure  ''to  erect  and  repair"  county  courthouse  is  not 
bad  for  duplicity;  dissenting  opinion  in  Slack  v.  State,  61  Tex.  Cr.  409, 
Ann.  Oaa.  1918B,  112,  136  S.  W.  1092,  majority  holding  that  indictment 
under  statute  forbidding  selling  of  intoxicants  "except  as  permitted  by 
law"  need  not  negative  exception. 

Distinguished  in  Armour  Packing  Co.  v.  United  States,  209  U.  8.  84, 
62  L.  Ed.  696,  28  Sup.  Ct.  428,  it  is  not  necessary  that  indictment  for 
violation  of  Elkins  Act  set  forth  particulars  of  device  by  which  rebates 
were  obtained,  point  being  ftrst  raised  on  motion  in  arrest  of  judgment; 
May  V.  United  States,  199  Fed.  47,  117  C.  C.  A.  420,  indictment  for 
attempting  to  defraud  United  States  of  tax  on  colored  oleomargarine 
need  not  allege  device  by  which  attempt  was  made. 

Grime  must  be  charged  with  precision  and  certainty,  and  every  in- 
gredient he  clearly  alleged. 

Approved  in  Winters  v.  United  States,  201  Fed.  848, 120  C.  C.  A.  175, 
indictment  for  mailing  obscene  letter  and  to  mailing  article  or  thing  to 
prevent  conception  which  neither  sets  letter  forth  nor  describes  article  or 
thing,  is  fatally  defective;  United  States  v.  Norton,  188  Fed.  266,  in- 
dictment under  Rev.  Stats.,  §  5209,  ailing  false  entry  by  bank  official 
with  intent  to  injure  or  defraud  bank  or  to  deceive  controller  is  bad 
for  duplicity;  Floren  v.  United  States,  186  Fed.  963,  964,  108  C.  C.  A. 
577,  indictment  stating  that  defendant  mailed  to  witness  letter  stating 
where  articles  or  things  to  prevent  conception  could  be  obtained  without 
identifying  letter  or  stating  that  it  was  too  indecent  to  quote  is  not 
sufficient;  United  States  v.  Breakwater  Co.,  174  Fed.  80,  quashing  in- 
dictment of  contractor  for  violating  law  forbidding  working  of  laborers 
on  United  States  public  works  longer  than  eight  hours  per  day,  which. 
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did  not  set  out  names  of  laborers;  United  States  v.  Louisville  etc.  R. 
Co.,  165  Fed.  939,  indictment  under  act  of  1905  for  violating  regulations 
of  Secretary  of  Agriculture  quarantining  section  of  State  infected  with 
cattle  disease,  which  merely  states  that  such  regulations  were  duly  and 
legally  made  and  promulgated ,  is  insufficient;  United  States  v.  Lock- 
wood,  164  Fed.  773,  indictment  for  failure  to  pack  oleomargarine  as 
required,  which  specifies  legal  requirements  but  does  not  state  particulars 
in  which  packing  fell  short,  is  insufficient ;  Clement  v.  United  States,  149 
Fed.  314,  79  C.  C.  A.  243,  upholding  courts  of  indictment  for  making 
false  entries  and  willful  misapplications  of  the  funds  and  credits  of  a 
national  bank  in  violation  of  Rev.  Stats.,  §  5209;  United  States  v.  Melfi, 
118  Fed.  904,  holding  indictment  to  defraud  United  States,  by  fraud- 
ulently conspiring  to  receive  certificates  of  citizenship,  fatally  defective, 
where  object  of  conspiracy  not  set  forth;  United  States  v.  Dimmick, 
112  Fed.  353,  holding  on  motion  to  arrest  judgment,  indictment  suffi- 
cient alleging  defendant  feloniously  failed  to  deposit  public  money  on 
certain  date;  Milby  v.  United  SUtes,  109  Fed.  641,  48  C.  C.  A.  574, 
holding  indictment  insufficient  failing  to  allege  defendant  did  not  intend 
and  would  not  send  counterfeit  money  upon  receipt  of  price;  Fields  v. 
United  States,  27  App.  D.  C.  438,  holding  indictment  of  receiver  for 
embezzlement  of  receivership  funds  was  sufficient  as  to  form;  Benson 
V.  United  States,  27  App.  D.  C.  347,  in  indictment  for  bribing  special 
agent  of  general  land  office  to  reveal  results  of  investigation  of  land 
fraud  by  defendant,  all^ations  of  duty  of  concealment  were  sufficiently 
supported  by  recital  of  facts  although  there  was  no  statute  on  subject; 
United  States  v.  Johnson,  26  App.  D.  C.  139,  indictment  for  false  state- 
ment in  civil  service  application  which  stated  that  a  material  question 
was  previous  discharge  from  service  and  that  defendant,  knowing  he 
had  been  discharged,  forged  application,  is  insufficient;  Tyner  v.  United 
States,  23  App.  D.  C.  354,  indictment  of  attorney  general  and  assistant 
attorney  of  Postoffice  Department  for  failure  to  report  on  legality  of 
scheme  to  defraud  by  using  mails  is  sufficient  if  it  alleges  duty  to  have 
done  so;  State  v.  Sommer,  71  Or,  210,  142  Pac.  760,  complaint  under  act 
making  it  misdemeanor  to  fail  to  mark  butter  eight,  twelve,  sixteen, 
twenty-four,  or  thirty-two  ounces  full  weight,  as  case  might  be,  which*, 
states  that  defendant  sold  butter  not  marked  thirty-two  ounces  full 
weight  as  required,  is  insufficient;  Cochran  v.  United  States,  157  U.  S. 
290,  39  L.  Ed.  706, 15  Sup.  Ct.  630,  indictment  under  Rev.  Stats.,  §  5209, 
need  not  allege  that  false  entry  by  bank  official  was  verified  or  attested ; 
Ledbetter  v.  United  States,  170  U.  S.  610,  42  L.  Ed.  1163,  18  Sup.  Ct. 
775,  upholding  indictment  in  words  of  18  Stat.  307,  forbidding  liquor 
business  without  license;  Keck  v.  United  States,  172  U.  S.  437,  43 
U  Ed.  507,  19  Sup,  Ct.  255,  indictment,  under  Rev.  Stats.,  §3082, 
relative  to  bringing  in  diamonds  contrary  to  law,  insufficient;  United 
States  V.  Williams,  76  Fed.  226,  indictment  under  Rev.  Stats.,  §  3169, 
cl.  2,  charging  receipt  of  fees  ''under  color  of  his  office,"  insufficient; 
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United  States  v.  Brazean,  78  Fed.  465,  indictment  nnder  Rev.  Stats., 
§  3893,  must  contain  allegation  that  newspapers  were  addressed ;  dis- 
senting opinion  in  Harper  v.  United  States,  170  Fed.  395,  95  C.  C.  A. 
555,  majority  holding  that  indictment  under  Rev.  Stats.,  §  5902,  ally- 
ing that  cashier  of  national  bank  made  false  entry  in  report  to  con- 
troller of  currency  on  certain  date  as  to  resources  and  liabilities,  need 
not  further  specify  report;  dissenting  opinion  in  Morris  v.  United 
States,  161  Fed.  684,  686,  88  C.  C.  A.  532,  majority  holding  that  in- 
dictment for  carrying  on  business  of  manufacturer  of  oleomargarine 
without  paying  tax  is  supported  by  evidence  that  defendant  purchased 
oleomargarine  and  colored  it. 

Even  in  mlBdemeanors  indictment  must  be  free  from  ambiguity. 
Approved  in  United  States  v.  Howard,,  132  Fed.  356,  holding  indict- 
ment for  subornation  of  perjury,  omitting  the  word  ''willful,"  insuffi- 
cient ;  Batchelor  v.  United  States,  156  U.  S.  429,  89  L.  Ed.  479,  15  Sup. 
Ct.  447,  applying  principle  and  holding  indictment  under  Rev.  Stats., 
§  5209,  insufficient ;  Dow  v.  United  States,  82  Fed.  909,  27  C.  C.  A.  140, 
indictment  charging  making  false  entries  in  bank-books  by  crediting 
checks  drawn  by  persons  having  no  funds  must  describe  cheeks;  Peters 
V.  United  States,  94  Fed.  131,  36  C.  C.  A.  105,  upholding  indictment 
under  Rev.  Stats.,  §  5209,  for  making  false  entries  in  bank  association 
books;  United  States  v.  Tubbs,  94  Fed.  358,  indictment,  under  Rev. 
Stats.,  §  3893,  for  mailing  letter  advertising  abortion  medicine  should 
identify  letter;  dissenting  opinion  in  Rieger  v.  United  States,  107  Fed. 
934,  47  C.  .C.  A.  61,  majority  holding  indictment  sufficient  charging 
willful  misapplication  of  funds  of  national  bank,  without  allegmg 
money  actually  withdrawn. 

Essentials  of  indictment,  under  section  5209,  of  the  Revised  Statutes, 
for  misappropriating  national  bank's  funds,  stated. 

Approved  in  American  Nat.  Bank  v.  Miller,  229  U.  S.  522,  57  L.  Ed. 
1312,  33  Sup.  Ct.  883,  in  suit  by  receiver  of  national  bank  on  check 
made  by  its  president  when  bankrupt,  on  defendant,  defended  on 
ground  of  constructive  knowledge  of  bankruptcy,  interest  of  president 
in  concealment  of  bankruptcy  being  shown  in  impending  visit  of  ex- 
aminer, instructed  verdict  for  plaintiff  was  affirmed;  United  States  v. 
Heinze,  218  U.  S.  541,  542,  544,  21  Aim.  Gas.  884,  54  L.  Ed.  1143, 1144, 
31  Sup.  Ct.  98,  indictment  of  bank  president  for  misapplication  of 
funds,  which  alleges  willful  and  knowing  discounting  of  unsecured 
check  is  sufficient  without  allegation  that  defendant  secured  proceeds; 
Kettenbach  v.  United  States,  202  Fed.  380,  120  C.  C.  A.  505,  holding 
indictment  of  president  of  national  bank  for  aiding  cashier  to  make 
false  entries  in  report  to  controller  is  sufficient;  United  States  v. 
Norton,  188  Fed.  259,  indictment  under  Rev.  Stats.,  §5209,  alleging 
false  entry  by  bank  official  with  intent  to  injure  or  defraud  bank  or  to 
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deceive  controller,  states  two  offenses ;  United  States  v.  Morse,  161  Fed. 
432,  435,  indictment  under  Rev.  Stats.,  §  5902,  alleging  payment  by 
bank  of  check  of  vice-president  by  procurement  of  latter,  althougli 
he  had  no  funds  on  deposit,  need  not  state  payment  was  unauthorized; 
United  States  v.  Smith,  152  Fed.  547,  count  in  indictment  for  misap- 
plication of  funds  and  credits  of  national  bank  by  president  which 
does  not  allege  that  they  were  appropriated  to  use  x)f  anyone  other 
than  bank  is  bad  on  demurrer;  United  States  v.  Smith,  152  Fed.  545, 
count  in  indictment  of  president  of  national  bank  for  misapplication  of 
funds  and  credits  is  bad  on  demurrer  for  lack  of  more  definite  descrip- 
tion of  funds  and  credits ;  McKnight  v.  United  States,  115  Fed.  985,  54 
C.  C.  A.  358,  holding  averment,  charging  that  fraudulent  transaction 
was  without  consent  of  officers,  need  not  be  proved  where  transaction 
one  to  which  directors  presumed  not  to  consent;  United  States  v.  Mc- 
Clure,  107  Fed.  271,  sustaining  indictment,  for  aiding  misapplication  of 
national  bank  funds,  distinctly  charging  ''embezzlement''  by  cashier 
of  bank  for  benefit  and  gain  of  defendant;  Bliss  v.  United  States,  105 
Fed.  510,  44  C.  C.  A.  324,  sustaining  conviction  of  defendant  indicted 
for  aiding  and  abetting  another  in  counterfeiting  notes,  without  prov- 
ing or  alleging  conviction  of  principal;  United  States  v.  Jewett,  84 
Fed.  145,  upholding  allegation  under  Rev.  Stats.,  §  5209,  that  bank 
officer  "secretly  and  in  manner  and  by  particulars  to  jury  unknown, 
did,"  etc. 

Distinguished  in  dissenting  opinion  in  Rieger  v.  United  States,  107 
Fed.  933,  47  C.  C.  A.  61,  majority  holding  indictment  sufficient  charging 
willful  misapplication  of  funds  of  national  bank,  without  alleging 
money  actually  drawn  from  bank. 

Every  element  of  offense  set  out  in  one  count  need  not  be  repeated. 

Approved  iti  United  States  v.  Greene,  115  Fed.  352,  reading,  in  con- 
struing indictment  for  conspiracy  to  defraud  United  States,  statement 
in  first  count  of  general  scheme,  purpose  intended,  manner  of  accom- 
plishment and  powers  of  alleged  conspirators  as  United  States  officers 
into  every  count. 

Indictment  need  not  negative  every  possllile  theory  Inconsistent  wltb 
Innocence. 

Approved  in  Baskin  v.  United  States,  209  Fed.  744,  126  C.  C.  A.  464, 
indictment  for  perjury  stating  that  testimony  of  defendant  set  forth 
was  untrue  and  that  it  was  material  to  bankruptcy  hearing  where  made, 
is  sufficient;  United  States  v.  Goldman^  207  Fed.  1007,  holding  indict- 
ment for  taking  letters  from  mails  in  answer  to  advertisement  for  tool 
in  blackmail  scheme  was  sufficient;  United  States  v.  Sterling  Salt  Co., 
200  Fed.  596,  indictment  for  obtaining  reduction  in  rate  from  inter- 
state carrier  by  misrepresentation,  wherein  it  is  alleged  application 
stated  "coarse  salt"  at  "10  cents  per  100  lbs./'  whereas  it  was  coarse 
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salt  in  sacks  which  was  rated  at  fourteen  cents,  is  sufficient;  United 
States  V.  Kline,  201  Fed.  958,  indictment  all^i^g  request  made  on  doe- 
tor  for  information  as  to  operation  for  abortion  and  that  latter  sent  let- 
ter concerning  hernia,  which  conveyed  desired  information,  is  good  on 
demurrer;  May  v.  United  States,  199  Fed.  61,  117  C.  C.  A.  420,  indict- 
ment for  attempting  to  defraud  United  States  of  tax  on  colored  oleo- 
margarine need  not  give  full  details  of  offense;  Rupert  v.  United  States, 
181  Fed.  90,  104  C.  C.  A.  265,  holding  indictments  for  knowingly  deliv- 
ering  to  carrier  packages  containing  dead  quail  for  shipment  outside 
of  territory  of  Oklahoma,  killed  with  such  intent,  were  sufficient  as 
to  form;  Standard  OU  Co.  v.  United  States,  179  Fed.  618,  626,  103 
C.  C.  A.  172,  indictment  which  specifically  charges  acceptance  of  con- 
cession from  common  carrier  in  respect  to  published  rates  for  inter- 
state commerce  is  sufficient  without  alleging  that  such  contract  was 
executed ;  Mays  v.  United  States,  179  Fed.  613,  103  C.  C.  A.  168,  in- 
dictment for  conspiracy  to  defraud  United  States  by  fraudulently  ob- 
taining title  to  worthless  State  lands,  securing  establishment  of  forest 
reserve  as  to  such  lands,  and  exchanging  them  with  government,  need 
not  describe  State  lands  further  than  as  to  counties  wherein  situated, 
more  accurate  description  being  impractical;  Foster  v.  United  States, 
178  Fed.  172, 101  C.  C.  A.  485,  holding  indictment  for  use  of  mails  to  de- 
fraud through  advertisement  of  bucket-shop  was  sufficiently  particular ; 
Harper  v.  United  States,  170  Fed.  388,  392,  95  C.  C.  A.  555,  indictment 
under  Rev.  Stats.,  §  5902,  alleging  cashier  of  national  bank  made  false 
entry  in  report  to  controller  of  currency  on  certain  date  as  to  resoorees 
and  liabilities,  need  not  further  specify  report ;  Morris  v.  United  States, 
161  Fed.  683,  88  C.  C.  A.  532,  omission  of  word  "fraudulently"  in  in- 
dictment for  knowingly  and  willfully  using  old  oleomargarine  containers 
with  tax  stamps  for  new  shipment  is  immaterial  on  motion  in  arrest  of 
judgment;  United  States  v.  Barber,  157  Fed.  891,  holding  indictment 
for  conspiracy  to  defraud  United  States  alleging  conspiracy  and  overt 
acts  four  years  later,  just  within  three-year  limitation,  is  sufficient  as 
alleging  continuing  conspiracy;  Thomas  v.  United  States,  156  Fed.  907, 
17  L.  R.  A.  (N.  S.)  720,  84  C.  C.  A.  477,  in  indictment  for  conspiracy 
to  induce  shipper  to  receive  rebates  from  interstate  railroad  companies, 
names  of  companies  need  not  be  alleged ;  Ex  parte  Pierce,  155  Fed.  665, 
holding  indictment  alleging  that  defendant,  as  corporation  president, 
made  affidavit  pursuant  to  statute  that  his  company  was  not  at  time 
party  to  any  agreement  to  limit  production  of  petroleum,  and  that  this 
was  false,  is  good  on  habeas  corpus;  Armour  Packing  Co.  v.  United 
States,  153  Fed.  17,  14  L,  R.  A.  (N.  S.)  400,  82  C.  C.  A.  135,  it  is  not 
necessary  that  indictment  for  violation  of  Elkins  Act  set  forth  par- 
ticulars of  device  by  which  rebates  were  obtained;  O'Hara  v.  United 
States,  129  Fed.  554,  64  C.  C.  A.  81,  holding  indictment  under  stat- 
ute for  using  mails  in  furtherance  of  scheme  to  defraud  sufficient; 
Lehman  v.  United  States,  127  Fed.  48,  61  C.  C.  A.  577,  upholding  in- 


1081  EVANS  V.  UNITED  STATES.       163  U.  S.  684-608 

dietment  for  eonspiraey  to  defrand  by  use  of  mails,  ebarging  in  same 
eount  conspiracy  to  defraud  by  dealing  and  pretending  to  deal  in 
''green  articles''  and  "spnrions  notes." 

Necessity  of  averment  in  indictment  or  information  negativing  ex- 
ception in  statute  upon  which  prosecution  is  based.  Note,  6 
Ann.  Gas.  729. 

It  is  not  required  tliat  pleading  sliall  anticipate  or  negative  defense. 
Approved  in  Stokes  v.  United  States,  167  U.  S.  191,  89  L.  Ed.  669, 

15  Sup.  Ct.  619,  upholding  indictment  under  Rev.  Stats.,  §  6480,  rela- 
tive to  conspiracy  to  defraud  by  means  of  mails;  McKnight  v.  United 
States,  116  Fed.  987,  64  C.  C.  A.  368,  holding  where  presumption  of 
authority  not  raised  by  allegations  and  proof  of  misapplication  of 
funds,  accused  relying  upon  such  defense  must  prove  it;  Benson  v. 
United  States,  27  App.  D.  C.  346,  347,  in  indictment  for  bribing  special 
agent  of  General  Land  Office  to  reveal  results  of  investigation  of  land 
fraud  by  defendant,  allegations  of  duty  of  concealment  were  suffi- 
ciently supported  by  recital  of  facts  although  there  was  no  statute  on 
subject;  Tyner  v.  United  States,  23  App.  D.  C.  366,  indictment  of  attor- 
ney general  and  assistant  attorney  of  Postoffice  Department  for  failure 
to  report  on  legality  of  scheme  to  defraud  by  using  mails  ia  sufficient 
if  it  alleges  duty  to  have  done  so. 

General  words,  alleging  fraudulent  misapplication  and  Intent  to  de- 
ttaud,  are  inconsistent  with  honest  purpose. 

Approved  in  United  States  v.  Howard,  132  Fed.  334,  holding  in- 
dictments for  subornation  of  perjuiy  which  were  defective  in  form 
cured  by  Rev.  Stats.,  §  1026 ;  Rieger  v.  United  States,  107  Fed.  927, 
47  C.  C.  A.  61,  holding  sufficient  to  allege  generally  that  misapplica- 
tion was  for  use,  benefit  and  advantage  of  accused,  without  alleginsf 
conversion  of  funds  or  credit;  Breese  v.  United  States,  106  Fed.  688, 
45  C.  C.  A.  636,  holding  indictment  charging  president  with  embez- 
zling, abstracting  and  misappl3ring  moneys,  funds  and  credits  need  not 
specify  how  much  was  moneys,  how  much  funds,  how  much  credits; 
Kessler  v.  Clayes,  147  Mo.  App.  96, 126  S.  W.  801,  recital  of  considera- 
tion in  promissory  note  as  ten  shares  of  "stock  surrendered  to  under- 
signed" imports  passage  of  title;  Gulp  v.  United  States,  82  Fed.  990, 
27  C.  C.  A.  294,  upholding  indictment  under  Rev.  Stats.,  §  6480,  for 
using  mails  for  fraudulent  purpose. 

Criminal  liability  of  officer  of  national  bank  for  misapplication  of 
funds  of  bank.    Note,  21  Ann.  Gas.  888,  890,  891,  892. 

Merely  dlsconntiiig  note,  which  one  cannot  pay,  is  not  crime  unless 
intent  fraudulent. 

Approved  in  Durland  v.  United  States,  161  U.  S.  313,  40  L.  Ed.  711, 

16  Sup.  Ct.  511,  Rev.  Stats.,  §  6480,  relative  to  fraudulent    scheme 
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effected  by  mail,  includes  everything  intended  to  defraud ;  Tnder  v. 
United  States,  224  Fed.  836,  140  C.  C.  A.  279,  ordering  diamond  rings 
through  mail  without  intent  to  pay  for  them  is  violation  of  section  215 
of  Federal  Criminal  Code ;  Charles  v.  United  States,  213  Fed.  712;  130 
C.  C.  A.  231,  sending  checks  accompanying  orders  for  whisky  for  which 
there  were  no  funds  to  pay,  and  which  defendant  did  not  intend  to  pay, 
is  violation  of  Federal  Criminal  Code,  §  215. 

Wbere  words  of  statute  are  not  ahsolately  InconsUtent  with  lioneit 
purpose,  intent  is  material 

Approved  in  McAllister  v.  St.  Liouis  etc.  Ry.  Co.,  107  Ark.  593, 156 
S.  W.  179,  action  against  railroad  for  knowingly  and  willfully  permit 
ting  pond  to  remain  along  right  of  way  as  permitted  under  statute  is 
sustainable  when  after  twenty  days'  notice  had  been  given  to  station 
agent  to  drain  pond  no  action  had  been  taken ;  St.  Louis  etc.  Ry.  Co. 
V.  Batesville  etc.  Tel.  Co.,  80  Ark.  504,  97  S.  W.  662,  in  suit  for  double 
damages  for  willfully  and  intentionally  removing  telegraph  wires  by 
railroad  company,  failure  to  instruct  as  to  evil  intent  implied  in  sneh 
words  required  reversal  as  to  double  damages;  dissenting  opinion  in 
Chaplin  v.  United  States,  193  Fed.  884,  114  C.  C.  A.  93,  majority  hold- 
ing that  indictment  for  conspiracy  to  defraud  government  of  desert 
lands  averring  purpose  to  make  false  declarations  need  not  allege  intent 
to  go  through  formal  details  necessary  for  success  of  scheme. 

Indictment  must  contain  words  "willfully  .  .  .  with  intent  to  deftavd," 
if  fraudulent  intent  is  essentiaL 

Approved  in  Spurr  v.  United  States,  174  U.  S.  735,  43  L.  Ed.  1158, 
19  Sup.  Ct.  815,  applying  principle  under  section  5208,  Rev.  Stats.;  Pot- 
ter V.  United  States,  155  U.  S.  446,  89  L.  Ed.  217,  15  Sup.  Ct.  147, 
admitting  evidence  of  agreement  among  bank  officers  to  treat  cheek 
drawn  by  party  having  no  funds  contrary  to  Rev.  Stats.,  §  5208,  as 
loan ;  Fall  v.  United  States,  209  Fed.  552,  126  C.  C.  A.  369,  in  prosecu- 
tion of  county  auditor  for  use  of  mails  in  conspiracy  to  defraud  South 
Dakota  by  falsely  certifying  to  coyote  bounties,  evidence  that  his 
methods  had  been  approved  by  district  attorney  and  that  he  received 
no  benefit  therefrom  was  improperly  rejected;  Chicago  etc.  Ry.  Co.  t. 
United  States,  162  Fed.  841,  90  C.  C.  A.  211,  railroad  company  goilty 
of  refunding  enough  of  published  interstate  transportation  rate  to 
cover  elevator  transferring  charges,  violated  Elkins  Act  in  spite  of 
belief  in  innocence  of  act ;  McKnight  v.  United  States,  111  Fed.  736, 49 
C.  C.  A.  594,  holding  indictment  charging  embezzlement  of  national 
bank  funds  must  allege  that  act  was  done  ''with  intent"  to  injure  or 
defraud  association;  State  v.  Nussenholtz,  76  Conn.  97,  55  AtL  591, 
penal  statute  against  ''willfully"  selling  meat  of  calf  less  than  four 
weeks  old  means  knowingly  selling  such  meat ;  State  v.  Roth,  162  Iowa, 
651,  50  L,  R.  A.  (N.  S.)  841,  144  N.  W.  344,  mayor  of  city,  failing  to 
stop  Sunday  baseball  because  of  mistaken  belief  in  its  l^ality  may  not 
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be  removed  for  willfal  neglect  of  duties ;  State  ex  rel.  Barker  v.  Meek, 
148  Iowa,  675,  Ann.  Oas.  19120,  1075,  81  L.  B.  A.  (N.  S.)  566,  127 
N.  W.  1024,  where  county  treasurer  received  delinquent  taxes  without 
exacting  penalty  as  provided  by  law,  he  may  show,  on  proceeding  for 
his  removal,  that  he  did  so  because  of  his  inability  to  close  books  in  time 
and  believed  this  to  be  legal  excuse  for  remitting  penalty. 

Distinguished  in  United  States  v.  Comstock,  161  Fed.  646,  indictment 
of  bankrupt  alleging  he  unlawfully,  knowingly  and  fraudulently  con- 
cealed property,  is  sufficient  without  adding  ''willfully'*;  State  v.  Bur- 
lington Drug  Co.,  84  Vt.  253,  78  Atl.  886,  conviction  for  selling  intoxi- 
cating cordial  without  license  or  submitting  sample  to  Secretary  of 
State  under  statute  punishing  willful  violation  is  upheld  by  evidence 
consistent  with  good  faith  and  mistake. 

Fraud  must  alwayB  be  alleged  by  glylng  particulars,  but  evidence  need 
not  be  set  out. 

Approved  in  Bannon  v.  United  States,  156  IJ.  S.  469,  89  L.  Ed.  497, 
15  Sup.  Ct.  469,  indictment  for  conspiracy,  under  Rev.  Stats.,  §  5440, 
sufficient  if  overt  acts  charged  only  against  one;  Foster  v.  United 
States,  178  Fed.  178,  101  C.  C.  A.  485,  particular  notice  of  opening  of 
bucket-shop  is  admissible  on  prosecution  for  use  of  mails  to  defraud 
although  not  mentioned  in  indictment;  Martin  v.  United  States,  168 
Fed.  205,  93  C.  C.  A.  484,  indictment  alleging  fraudulent  destruction  of 
record  by  officer  of  United  States  without  specifying  acts  or  facts 
constituting  fraud  is  insufficient. 

Indictment  mutt  allege  intent  wliere  material,  but  it  may  be  in  general 
terms. 

Approved  in  United  States  v.  Corbett,  215  U.  S.  244,  54  L.  Ed.  176, 
30  Sup.  Ct.  81,  indictment  for  making  false  entries,  with  intent  to  in- 
jure, in  report  of  national  bank  to  controller  of  currency,  showing 
bank  to  be  more  prosperous  than  was  true,  it  need  not  be  alleged  that 
there  was  intent  to  injure  bank;  Coffin  v.  United  States,  156  U.  S.  448, 
451,  89  L.  Ed.  489,  490,  15  Sup.  Ct.  400,  401,  indictment,  under  Rev. 
Stats.,  §  5209,  need  not  aver  that  abetter  was  bank  officer;  Gassen- 
hcimer  v.  United  States,  26  App.  D.  C.  439,  indictment  for  embezzlement 
of  tickets  alleging  a  conversion  to  defendant's  use  is  sufficient  without 
further  particulars;  Davis  v.  United  States,  16  App.  D.  C.  451,  indict- 
ment of  express  messenger  accused  of  theft  for  assault  with  intent  to 
kill  accuser  need  not  set  forth  particulars  of  means  employed  in 
attempt. 

(General  verdict  of  guilty  is  good  if  any  one  count  is  good* 

Approved  in  Botsford  v.  United  States,  215  Fed.  515,  132  C.  C.  A. 

22,  where  general  verdict  was  rendered  on  indictment  in  two  counts 

alleging  respectively  mailing  of  scurrilous  literature  on  cover,  inside 

being  mailable,  and  on  inside  of  paper  alone,  error  in  instruction  and 
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verdict  convicting  of  both  eonnts  is  immaterial  on  writ  of  error;  United 
States  V.  Philadelphia  etc.  Ry.  Co.,  184  Fed.  545,  holding  indictment 
in  several  counts  for  violating  Elkins  Act  by  failure  to  collect  pub- 
lished demurrage  charges  on  single  carloads  is  supported  as  to  any 
count  by  proof  that  a  settlement  was  made  allowing  shipper  equivalent 
of  total  demurrage ;  Wesoky  v.  United  States,  175  Fed.  334,  99  C.  G.  A. 
121,  ruling  concerning  admissibility  of  receipt  in  evidence  under  eoont 
in  prosecution  for  violation  of  Oleomargarine  Act  is  immaterial  where 
there  was  general  verdict  and  sentence  not  exceeding  penalty  under  any 
count ;  Woods  v.  United  States,  174  Fed.  651,  98  C.  C.  A.  405,  in  case  of 
general  verdict  and  sentence  within  maximum  of  any  one  count,  con- 
viction in  prosecution  for  violation  of  Rev.  Stats.,  §  5209,  on  several 
counts  will  not  be  disturbed  where  one  count  was  sufficient;  Connella 
V.  Haskell,  158  Fed.  289,  87  C.  C.  A.  Ill,  sentences  on  two  indictments 
to  run  concurrently  where  law  requires  cumulative  sentences  is  not 
ground  for  release  on  habeas  corpus  where  total  sentence  does  not  ex- 
ceed maximum  for  one  offense;  Greene  v.  United  States,  154  Fed.  411, 
85  C.  C.  A.  251,  conviction  on  indictment  for  embezzlement  by  United 
States  agent  will  be  upheld  on  writ  of  error,  although  first  count  was 
faulty  if  second  was  sufficient;  Clement  v.  United  States,  149  Fed.  313, 
79  C.  C.  A.  243,  judgment  and  same  sentence  on  each  of  a  number 
of  counts  which  were  to  run  concurrently  good,  though  some  of  counts 
bad;  Lehman  v.  United  States,  127  Fed.  44,  61  C.  C.  A.  577,  sustaining 
conviction  for  conspiracy  to  defraud  by  pretending  to  deal  in  ''green 
articles"  and  "spurious  treasury  notes,"  one  count  sustained  by  evi- 
dence; Carter  v.  McClaughry,  105  Fed.  620,  holding  sentence,  in  gross 
by  court-martial  upon  conviction  of  several  charges,  unaffected  by  set- 
ting aside  conviction  as  to  some  of  charges;  Tubbs  v.  United  States, 
105  Fed.  61,  44  C.  C.  A.  357,  holding  one  good  count  sufficient  to  sup- 
port sentence,  sentence  not  exceeding  that  which  could  be  lawfully 
imposed  on  such  count;  Haynes  v.  United  States,  101  Fed.  819,  42 
C.  C.  A.  34,  sustaining  sentence,  under  general  verdict  of  guilty,  indict- 
ment containing  several  counts,  one  of  which  was  bad;  Jewett  v.  United 
States,  100  Fed.  836,  sustaining  conviction,  sentence  imposed  less  than 
maximum  under  either  count;  Goode  v.  United  States,  159  U.  S.  669, 
40  L.  Ed.  300,  16  Sup.  Ct.  137,  following  rule,  under  Rev.  Stats.,  §  5467, 
relative  to  embezzlement  on  money  in  mail;  Peters  v.  United  States, 
94  Fed.  135,  36  C.  C.  A.  105,  verdict  on  number  of  counts  supports 
sentence  which  may  be  legal  if  any  count  valid;  dissenting  opinion  in 
Evans  v.  United  States,  153  U.  S.  609,  88.  L.  Ed.  839»  14  Sup.  Ct.  939, 
majority  following  rule. 

Distinguished  in  Davis  v.  United  States,  37  App.  D.  C.  133,  where 
accused  was  convicted  under  two  counts  charging  separate  sentences, 
being  cumulative,  reversal  of  one  will  cause  suspended  sentence  to  take 
effect  immediately. 
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MiseelUneoofl.  Cited  in  Hillegass  v.  United  States,  183  Fed.  203, 105 
C.  C.  A.  631,  specifying  as  error  overruling  of  demurrer  to  indictment 
for  aiding  officer  to  misapply  national  bank  funds  where  defendant  was 
permitted  to  plead  over  did  not  preclude  appellate  court  from  consid- 
ering same  point  raised  on  motion  in  arrest  of  judgment,  although  not 
assigned. 

153  U.  S.  608-609,  38  L.  Ed.  830,  U  Bnp.  Ot.  930,  BVAK8  ▼.  UNITBD 
STATB8. 

General  verdict  la  good  if  any  one  count  is  good,  unless  sentence  is 
excessive. 

Approved  in  Wetzel  v.  United  States,  233  Fed.  986,  improper  denial 
of  motion  to  elect  count  in  prosecution  for  using  mails  in  giving  in- 
formation for  procurement  of  abortion  is  immaterial  where  sentence  for 
both  counts  does  not  exceed  maximum  for  one  offense ;  Norton  v.  United 
States,  205  Fed.  602,  123  C.  C.  A.  609,  where  bank  president  was  sen- 
tenced to  three  concurrent  terms  under  three  counts  respectively  of 
indictment  for  misappropriation  of  funds,  it  is  immaterial  if  evidence 
does  not  sustain  conviction  under  one  count;  Ex  parte  Gouyet,  175 
Fed.  232,  233,  sentence  on  indictment  in  two  counts,  one  for  import- 
ing and  one  for  harboring  alien  woman  for  immoral  purposes,  latter 
being  void,  is  sustainable  if  it  does  not  exceed  maximum  for  former; 
Harvey  v.  United  States,  159  Fed.  420,  86  C.  C.  A.  399,  objection  to 
conyiction  on  several  counts  charging  offenses  from  same  act  is  without 
force  if  total  sentence  is  less  than  maximum  for  one  offense;  Connella 
V.  Haskell,  158  Fed.  289,  87  C.  C.  A.  Ill,  concurrent  sentences  for 
counts  of  indictment  not  exceeding  maximum  for  one  count  are  not 
void  by  reason  of  law  requiring  such  sentences  to  be  cumulative ;  Tubbs 
V.  United  States,  105  Fed.  61,  44  C.  C.  A.  357,  and  Haynes  v.  United 
States,  101  Fed.  819,  42  C.  C.  A.  34,  both  holding  one  count  sufficient 
to  support  sentence,  sentence  not  exceeding  that  which  could  be  law- 
fully imposed  on  such  count;  State  v.  Eeleher,  74  Kan.  636,  87  Pac. 
739,  indictment  charging  murder  in  first  degree  by  striking  with  blunt 
weapon  embraces  charge  of  murder  in  second  degree. 

163   V,   8.    609-614,    38   L.   Ed.    830,    14   flup.    Ot.    881,    SESBESOEB  T. 
8CHWEYES. 

'^ate  of  original  entry^  refers  to  exterior  port  of  flist  arzlval. 

Approved  in  United  States  v.  A.  D.  Shaw  &  Co.,  144  Fed.  333,  75 
C.  C.  A.  291,  there  can  be  no  allowance  for  leakage  of  wine  while  in 
transit  to  this  country  or  on  shipboard  after  arrival;  John  B.  Ellison 
&  Sons  V.  United  States,  136  Fed.  971,  goods  entered  at  one  port  for 
immediate  transportation  to  another  cannot  be  entered  for  consumption 
at  latter  port  until  their  arrival  there. 
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153  U.  8.  614-628,  38  L.  Ed.  841,  14  8iip.  Ot  019,  STABB  ▼.  UNITED 
8TATB8. 

Seal  is  not  requixed  on  warrtnt  of  United  States  eonimissiontf. 
Approved  in  Todd  v.  United  States,  158  U.  S.  283,  39  L.  Ed.  98S, 
15  Sap.  Ct.  890,  preliminary  examination  before  commissioner  is  not 
case  pending  within  Rey.  Stats.,  §  5406;  Nixon  v.  United  States,  82  Fed. 
29,  npon  question  of  marshal's  fees  for  attendance  before  commissioner; 
The  Maiy,  233  Fed.  124,  witnesses  before  United  States  commissioner 
are  not  entitled  to  three  dollars  per  day  under  statute  allowing  that 
sum  to  those  before  United  States  courts ;  State  ▼.  Kelly,  84  N.  J.  L. 
4,  87  Atl.  129,  sheriff  is  responsible  for  failing  to  keep  one  arrested 
on  unsealed  warrant  issued  by  judge  having  no  seal. 

One  may  always  resist  arrest  by  olllcer  not  known  to  be  snch. 

Approved  in  People  v.  Bissett,  246  111.  523,  92  N.  E.  952,  in  trial 
for  murder  of  police  officer  in  making  arrest  in  plain  clothes,  it  is 
error  to  admit  in  evidence  ordinance  as  to  duty  of  officer  to  arrest 
those  carrying  concealed  weapons. 

Distinguished  in  State  v.  Gay,  18  Mont.  78,  44  Pac.  420,  where  party 
sought  to  be  arrested  recognizes  officer  as  such  and  aims  gun,  officer 
is  justified  in  shooting. 

What  information  accused  is  entitled  to  at  time  of  arrest    Note, 
42  L.  B.  A.  674. 

Unlawfulness  of  previous  conduct  does  not  pieTHit  misttng  ifisrt 
by  one  not  known  to  be  olllcer. 

Approved  in  Iowa  V.  PhUlips,  118  Iowa,  684,  92  N.  W.  884;  holding 
court  erred  in  failing  to  instruct  that  jury  must  find  that  defendants 
knew  or  should  have  known  arrest  was  sought  by  lawful  authority  and 
without  personal  violence;  North  Carolina  v.  Gosnell,  74  Fed.  738, 
officer  having  legal  authority  to  arrest  may  repel  force  by  force,  though 
he  must  not  use  excessive  violence. 

Homicide  in  resisting  arrest  as  excusable  on  ground  of  self-defense. 

Note,  4  Ann.  Osa.  845. 
Homicide  in  resisting  arrest,  or  of  officers  of  justice.    Note,  66 
L.  B.  A«  859,  371,  874. 

Expression  of  opinion,  on  facts  correetlfy  submitted  by  Federal  Jndg^ 
Is  not  error. 

Approved  in  Jones  v.  United  States,  162  Fed.  419,  89  C.  C.  A.  303, 
indictment  for  conspiracy  by  resident  of  Oregon  to  defraud  United 
States  need  not  append  names  of  witnesses  although  required  by  statute 
of  Oregon ;  Nichols  v.  United  States,  106  Fed.  678,  46  C.  C.  A.  405, 
holding  charge  to  find  defendant  guilty  "if  he  received  and  retained 
possession  of  cigars  without  placing  required  stamp  thereon"  fatally 
defective,  ignoring  kind  and  manner  in  which  defendant  came  into 
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possession  of  cigars;  Coberth  v.  Great  Atlantic  etc.  Tea  Co.,  36  App. 
D.  C.  575,  1  N.  C.  C.  A.  337,  it  is  not  error  in  trial  for  negligence  for 
judge  erroneously  to  state  to  jury  .that  he  recalls  no  evidence  of  de- 
fendant's knowledge  of  plaintiff's  presence;  Mazey  v.  United  States, 
30  App.  D.  C.  79,  in  prosecution  of  woman  and  man  for  abortion  and 
procurement,  instruction  that  if  woman  was  guiltless,  man  was  not 
guilty,  and  if  man  encouraged  her  to  do  what  she  did  he  was  guilty, 
was  not  error;  Lehman  v.  District  of  Columbia,  19  App.  D.  C.  229, 
where  during  trial  for  selling  liquor  on  Sunday  judge  receives  verdict 
of  acquittal  from  another  juiy  on  similar  case  and  expresses  disap- 
proval thereof,  there  is  no  ground  for  exception  by  defendant;  Funk 
V.  United  States,  16  App.  D.  0.  498,  in  murder  prosecution,  expression 
of  opinion  by  judge  that  majority  of  convictions  were  on  circumstantial 
evidence  was  not  error;  Le  Cointe  v.  United  States,  7  App.  D.  C.  18, 
holding  in  prosecution  for  larceny,  expression  of  opinion  by  judge  as  to 
weight  of  evidence  was  not  error;  North  Carolina  v.  Gk>snell,  74  Fed. 
739,  following  rule;  Chicago  etc.  Ry.  Co.  v.  Stahley,  62  Fed.  367,  11 
C.  C.  A.  88,  upholding  judgment  where  court  expressed  opinion  that 
certain  act  was  negligence;  dissenting  opinion  in  Sparf  v.'  United 
States,  156  U.  S.  179,  39  L.  Ed.  888,  15  Sup.  Ct.  323,  majority  holding 
not  error  to  instruct  jury  that  they  cannot  find  defendant  guilty  of 
lesser  crime  if  there  be  proper  evidence;  dissenting  opinion  in  Garst 
V.  United  States,  180  Fed.  347,  103  C.  C.  A.  469,  majority  holding  that 
in  prosecution  for  removing  and  concealing  spirits  to  avoid  revenue 
laws,  expression  by  judge  of  opinion  that  defendant  was  guilty,  after 
jury  had  retired  and  reported  inability  to  agree,  was  error,  although 
he  said  it  was  not  binding. 

Distinguished  in  Nyback  v.  Champagne  Lumber  Co.,  109  Fed.  737, 
48  C.  C.  A.  632,  holding  where  question  of  fact  properly  submitted  to 
juiy,  court  erred  in  stating  jury  not  justified  in  finding  fact  as  alleged 
by  plaintiff. 

Judge  should  separate  law  and  facts  and  leare  latter  onaqaiyocaUj  to 
Jury. 

Approved  in  Foster  v.  United  States,  188  Fed.  307,'  110  C.  C.  A.  283, 
in  trial  for  illicit  distillery  and  commerce  in  whisky,  it  is  error  for 
judge  to  express  opinion  that  defendant  is  guilty  on  count  after  jury 
had  retired  and  announced  inability  to  agree,  although  he  said  it  was 
not  binding  on  them;  Atchison  etc.  Ry.  Co.  t.  United  States,  172  Fed. 
195,  27  L.  B.  A.  (N.  S.)  756,  96  Cr  C.  A.  646,  in  suit  to  recover  penalty 
imposed  upon  railroad  company  for  not  providing  car  with* secure  grab- 
irons,  instructed  verdict  for  government  was  outside  jurisdiction ;  Ching 
V.  United  States,  118  Fed.  542,  55  C.  C.  A.  304,  holding  judge,  intimat- 
ing what  verdict  should  l)e,  did  not  err,  jury  subsequently  told  it  was 
for  them  to  finally  determine  whether  offense  proved;  Masters  v.  United 
States,  42  App.  D.  C.  355,  Ann.  Gas.  1916A,  1248,  in  prosecution  for 
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embezzlement,  instruction  of  judge  that  evidence  was  almost  beyond 
dispute  is  error;  Weiss  v.  Bethlehem  Ir<m  Co.,  88  Fed.  37,  31  C.  G.  A. 
363,  applying  principle  in  negligence  case;  Smith  v.  United  States,  161 
U.  S.  90,  40  L.  Ed.  628,  16  Sup.  Ct.  485,  reversing  judgment  where 
matter  of  credibility  of  witness  withdrawn  from  jury  by  instruction; 
Turner  v.  United  States,  66  Fed.  287,  13  C.  C.  A.  442,  upholding  in- 
struction that  evidence  of  circumstances  tending  to  show  guilt  is  com- 
potent  evidence;  Mutual  Life  Ins.  Co.  v.  Logan,  87  Fed.  647,  31  C.  C.  A. 
172,  error  to  instruct  that  greater  weight  be  given  to  testimony  than 
to  letters  of  witness  when  there  is  variance;  dissenting  opinion  in 
Greene  v.  United  States,  154  Fed.  417,  85  C.  C.  A.  251,  majority  holding 
that  instructions  given  could  not  be  reviewed  by  appellate  court  when 
they  were  not  excepted  to  before  jury  was  discharged. 

Judge's  indignant  expression  of  opinion  as  to  accused's  condnet  tends 
to  prejudice  latter. 

Approved  in  Sandals  v.  United  States,  213  Fed.  576,  130  C.  C.  A. 
149,  in  prosecution  for  use  of  mails  for  fraudulent  sale  of  corporate 
stock,  statement  by  judge  that  buyers  were  bound  to  lose  money,  and 
criticism  of  directors  not  on  trial,  was  error;  Rudd  v.  United  States, 
173  Fed.  914,  97  C.  C.  A.  462,  in  prosecution  for  use  of  mails  to  de- 
fraud by  making  representations  as  to  pump,  contrary  to  natural  laws, 
expression  by  judge  that  accused  must  have  been  insane  if  made  in 
good  faith  was  not  cured  by  retraction;  Mullen  v.  United  States,  106 
Fed.  895,  46  C.  C.  A.  22,  holding  error  prejudicial  for  court  to  com- 
ment unfavorably  upon  general  character  of  accused  and  to  intimate 
that  accused  was  not  of  good  character,  no  evidence  thereto;  Ruppert 
V.  Wolf,  4  App.  D.  C.  560,  court  denouncing  witness  in  will  contest 
who  testified  to  aiding  deceased  in  burning  stores  for  insurance  com- 
mitted reversible  error;  dissenting  opinion  in  May  v.  United  States, 
157  Fed.  14,  86  C.  C.  A.  575,  majority  holding  that  in  trial  for  failure 
of  accused  to  enter  deposit  in  report  to  controller,  defense  being  that 
he  had  been  authorized  to  lend  it,  instruction  that  accused  must  show 
authority  to  lend  and  borrow  is  good  in  view  of  admission  that  deposit 
had  been  borrowed;  Hickory  v.  United  States,  160  U.  S.  422,  425,  40! 
L.  Ed.  479,  480,  16  Sup.  Ct.  333,  disapproving  charge  warning  jury 
against  testimony  of  defendant  in  his  own  behalf;  Endleman  v.  United 
States,  86  Fed.  462,  30  C.  C.  A.  186,  disapproving  statement  of  Fed- 
eral judge  that  he  sees  no  way  in  which  defendants  can  be  acquitted; 
United  Firemen's  Ins.  Co.  v.  Thomas,  82  Fed.  410,  47  L.  B.  A.  460.  27 
C.  C.  A.  42,  arguendo. 

Miscellaneous,  Cited  in  Starr  v.  United  States,  164  U.  S.  628.  41 
L.  Ed.  578,  17  Sup.  Ct.  223,  in  statement  of  facts. 
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153  U.  S.  628-648,  88  L.  Ed.  846,  14  flop.  Ot.  962,  MEW  YOBK  ETO.  B.  B. 
GO.  y.  PENNSYLVANIA. 

OooBtitiitioii  will  not  permit  State  to  impair  contract  whereliy  foreign 
corporation  is  empowered  to  lay  track. 

Approved  in  St.  Loais  etc.  R.  Co.  v.  Cross,  171  Fed.  491,  law  of  Okla- 
homa forfeiting  property  of  foreign  railroad  corporation  already  acquired 
from  government  and  State,  for  removing  suit  into  Federal  court  is 
unconstitutional;  Commonwealth  v.  Barrett  Mfg.  Co.,  246  Pa.  304, 
307,  92  Atl.  302,  303,  Pennsylvania  law  requiring  treasurers  of  corpora- 
tions to  pay  tax  on  loans  deducted  from  interest  does-  not  apply  to 
treasurer  of  West  Virginia  corporation  residing  in  New  York,  al- 
though interest  payable  in  Pennsylvania;  Tezarkana  Gas  etc.  Co.  v. 
City  of  Texarkana,  58  Tex.  Civ.  113,  123  S.  W.  215,  franchise  granting 
to  gas  company  right  to  place  poles  in  street  in  consideration  of  light- 
ing streets  free  may  not  be  altered  by  charging  rent  without  consent 
of  company. 

Distinguished  in  Hannis  Distilling  Co.  v.  Mayor  etc.  of  Baltimore, 
114  Md.  682,  80  Atl.  321,  tax  on  liquor  in  State  owned  by  foreign  cor- 
poration which  had  filed  its  articles  and  paid  fee  as  required  is  not 
unconstitutional. 

State  cannot  compel  foreign  corporation  to  witbliold  amonnts  due  its 
citizens  as  Interest. 

Approved  in  Delaware  etc.  Canal  Co.  v.  Pennsylvania,  156  U.  S. 
201,  39  L.  Ed.  396,  15  Sup.  Ct.  358,  following  rule;  Buck  v.  Beach,  206 
U.  S.  400,  61  L.  Ed.  1111,  27  Sup.  Ct.  712,  mortgage  notes  secured  and 
payable  in  Ohio,  owner  being  resident  of  New  York,  are  not  taxable  in 
Indiana,  although  there  for  safekeeping. 

Protection  of  corporations  from  special  and  hostile  legrislation. 
Note,  62  Am.  St.  Bep.  J^76. 

Power  of  State  to  impose  additional  burden  on  foreign  corpora- 
tion which  has  complied  with  conditions  for  doing  business  in 
State.    Note,  9  Ann.  Gas.  982. 

Recognition  or  exclusion  of  foreign  corporations.  Note,  24 
L.  B.  A.  294. 

Taxing  power  of  State  is  limited  to  subjects  within  its  Jurisdiction. 
Approved  in  Detroit  etc.  Ry.  Co.  v.  Fuller,  205  Fed.  90,  act  of 
Michigan  imposing  tax  on  stocks  and  bonds  of  certain  railroad  was 
void  as  to  those  held  outside  of  State;  Augusta  v.  Kimball,  91  Me. 
607,  41  L.  B.  A.  476,  40  Atl.  667,  estate  of  decedent  vested  in  non- 
resident trustees,  and  is  removed  from  State,  cannot  be  there  taxed, 
though  beneficiaries  are  residents;  dissenting  opinion  in  Adams  Express 
Co.  V.  Ohio,  165  U.  S.  233,  41  L.  Ed.  699,  17  Sup.  Ct.  .314,  majority 
upholding  Ohio  statute  assessing  corporations  upon  proportion  of 
property  in  State. 
XVI— 69 
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Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  88. 

Situs,  as  between  different  States  or  countries,  of  personal  prop- 
erty for  tax  purposes.    Note,  L.  R.  A.  19150,  904,  919. 

153  U.  B.  649,  88  L.  Ed.  864,  14  Sap.  Ot.  959,  NEW  YORE  STO.  S.  B.  CO. 
y.  COMMONWEALTH. 

Not  cited. 

153  U.  8.  649-670,  88  L.  Ed.  654,  14  Sap.  Ot.  959,  LYON  T.  WOODa 

CoortB  will  not  go  beblnd  duly  signed  and  enrolled  tyill  to  determliie 
validity  of  passage. 

Approved  in  Allen  v.  State,  14  Ariz.  477,  44  L.  R.  A.  (N.  S.)  468, 
130  Pac.  1122,  statute  requiring  hunting  license  will  not  be  declared 
invalid  because  due  publicity  was  not  given  to  it  prior  to  referendum; 
State  ex  rel.  Gregg  v.  Erickson,  39  Mont.  282,  283,  102  Pac.  337,  in 
determining  validity  of  act  to  create  county,  it  cannot  be  shown  that 
bill  contained  amendments  not  adopted  by  legislature;  Mitchell  v. 
Carter,  31  Okl.  597,  122  Pac.  692,  on  mandamus  by  municipal  officer 
under  new  charter  against  previous  officer  to  compel  surrender  of  be- 
longings of  office,  latter  may  not  set  up  failure  of  charter  to  comply 
with  constitutional  requirements,  it  having  been  approved  by  Gov- 
ernor; Atchison  etc.  Ry.  Co.  v.  State,  28  Okl.  102,  40  L.  R.  A.  (N.  S.) 
1,  113  Pac.  925,  it  cannot  be  shown  that  tax  bill  read  and  signed  by 
President  of  Senate  and  Speaker  of  House  before  those  respective 
bodies,  and  signed  by  Governor,  was  not  so  signed  in  form  passed 
as  shown  by  journals;  Parshall  v.  State,  62  Tex.  Cr.  186,  138  S.  W. 
763,  applying  rule  in  upholding  Penal  Code  1895,  art.  388b,  relating 
to  gaming;  Milwaukee  County  v.  Isenring,  109  Wis.  26,  85  N.  W.  137, 
examining  original  bills  to  ascertain  whether  published  laws  bear  the 
same  title;  Lafferty  v.  Huffman,  99  Ey.'^3,  ^82  L.  R.  A.  206,  35  S.  W. 
127,  appl3dng  principle  to  local  option  law  of  1892;  dissenting  opinion 
in  Rash  v.  Allen,  1  Boyce  (Del.),  607,  521,  76  Atl.  395,  401,  majority 
holding  that  where  legislative  journals  affirmatively  show  that  provi- 
sion of  Constitution  that  final  vote  on  bill  shall  be  by  yeas  and  nays, 
results  being  entered  in  journals,  was  not  complied  with,  act  was  void. 

Impeachment  of  act  of  legislature  by  reference  to  legislative  jour- 
nals.   Note,  9  Ann.  Gas.  582. 

Conclusiveness  of  enrolled  bill.    Note,  40  L.  R.  A.  (N.  8.)  6,  17. 

Public  policy  forbids  attack  on  acts  of  recognized  de  faeto  ofllcen 
inducing  execution  of  contracts. 

Approved  in  Baca  v.  Perez,  8  N.  M.  195,  42  Pac.  164,  upholding 
statute  appropriating  moneys  to  pay  legislative  employees  beyond 
number  allowed  by  Congress  where  Congress  does  not  object. 

Miscellaneous.  Cited  in  Murphy  v.  Utter,  186  U.  S.  106,  46  L.  Bd. 
1077,  22  Sup.  Ct.  780^  to  point  that  where  two  acts  deal  with   same 
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subject,  latter  act  embracing  all  provisions  of  first,  together  with  new 
provisions  and  imposing  different  penalties,  operates  as  a  repeal  of 
first. 

153  U.  8.  671-684,  88  L.  Ed.  861,  14  Snp.  Ot.  947,  METCALF  ▼.  WATEB- 
TOWN. 

Federal  courts  wlU  follow  State  statntes  of  limitations. 
'Approved  in  Suinette  v.  Pullman  Co.,  229  Fed.  336,  337,  in  suit 
for  personal  injuries  against  foreign  corporation  which  has  not  fol- 
lowed Oklahoma  law  requiring  such  corporations  to  file  articles  and 
designate  agent,  decision  of  State  court  depriving  such  corporation  of 
defense  of  statute  of  limitations  is  binding;  Ratican  v.  Terminal  R.  R. 
Assn.,  114  Fed.  668,  holding  action  to  ireoover  damages,  under  inter- 
state commerce  laws,  governed  as  to  limitation  of  actions  by  State 
law;  Campbell  v.  Haverhill,  155  U.  S.  614,  89  L.  Ed.  282,  15  Sup.  Ct. 
219,  applying  principle  to  action  at  law  for  infringement  of  letters 
patent;  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  339,  40  L.  Ed.  991, 
16  Sup.  Ct.  814,  applying  principle  to  order  assessing  stock  of  corpora- 
tion in  hands  of  receiver;  Bullion  etc.  Bank  v.  Hegler,  93  Fed.  892, 
writing  to  bring  cause  out  of  statute  of  limitation  must  contain  ex- 
press promise  to  pay;  Qabrielson  v.  Waydell,  67  Fed.  343,  arguendo. 

Judgments  of  Circuit  Court  are  entitled  to  same  credit  as  those  of 
court  of  State  where  sittiiig. 

Approved  in  Union  &  Planters'  Bank  ▼.  Memphis,  189  U.  S.  75,  47 
L.  Ed.  715,  23  Sup.  Ct.  606,  denying  in  United  States  court,  under 
decisions  of  Tennessee  State  court,  the  doctrine  of  res  judicata  to  tax 
judgments  for  years  other  than  those  involved  in  principal  case;  Han- 
cock Nat.  Bank  v.  Famum,  176  U.  S.  645,  46  L.  Ed.  622,  20  Sup.  Ct. 
508,  holding  Supreme  Court  of  Rhode  Island,  denying  plaintiff,  judg- 
ment creditor  of  corporation  in  Kansas,  right  to  maintain  suit  against 
stockholder  failed  to  give  proper  effect  to  Kansas  judgment;  First  Nat. 
Bank  v.  City  of  Covington,  129  Fed.  804,  refusing  in  suit  in  Federal 
court  to  give  prior  judgment  of  State  court  between  same  parties 
greater  effect  as  res  ad  judicata  than  it  would  have  had  in  such  a  suit  in 
State  court;  Old  Dominion  Copper  Min.  etc.  Co.  v.  Bigelow,  203  Mass. 
205,  40  L.  R.  A.  (N.  8.)  814,  89  N.  E.  213,  judgment  in  Federal  court 
of  New  York  in  favor  of  executor  of  promoter  sued  by  corporation  to 
rescind  sale  of  property  made  by  himself  and  associate  to  corporation 
is  not  bar  to  suit  against  associate  to  recover  wrongful  profits. 

Distinguished  in  Northern  Assurance  Co.  v.  Grand.  View  BIdg.  Assn., 
203  U.  S.  107,  51  L.  Ed.  Ill,  27  Sup.  Ct.  27,  judgment  of  Federal  court 
holding  suit  could  not  be  maintained  on  policy  of  insurance  void  because 
of  breach  of  condition  as  to  other  insurance  is  no  bar  to  action  for 
reformation  and  enforcement  of  same  policy. 
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States  may  Umit  time  for  saing  on  Federal  and  State  Judgments. 
Approved  in  Leatbe  v.  Thomas,  218  111.  252,  75  N.  E.  812,  allowing 
setoff,  under  statute,  in  action  on  foreign  judgment,    though    it    ^as 
rendered  in  a  State  where  setoffs  are  not  allowed  in  actions  on.   judg- 
ments. 

Supreme  Oourt  will  construe  for  itself  statute  limiting  time  for  Boisg 
on  Federal  Judgment. 

Approved  in  Campbell  v.  Haverhill,  155  U.  S.  615,  89  L.  Ed.  282,  15 
Sup.   Ct.   219,   arguendo. 

Judgment  of  Circuit  Court  in  State  is  contemplated  Iqr  statute  limltiiig 
time  for  suit  on  State  Judgment. 

Approved  in  Metcalf  v.  Watertown,  68  Fed.  860,  16  C.  C.  A.  37,  in 
statement  of  facts. 

Miscellaneous.  Cited  in  Blythe  Co.  v.- Bankers'  Investment  Co.,  207 
U.  S.  580,  52  L.  Ed.  850,  28  Sup.  Ct.  257,  dismissing  for  want  of  juris- 
diction. 

153  U.  8.  684-689,  38  L.  Ed.  867,  14  Sap.  Ct.  718,  McKAKE  ▼.  DTTRStTON- 

Privileges  and  immunities  guaranteed  in  one  State  are  not  meatsii'^ 
by  those  allowed  in  another. 

Approved  in  Twining  v.  New  Jersey,  211  U.  S.  Ill,  53  L.  Eel.  ^^^' 
29  Sup.  Ct.  14,  decisions  of  New  Jersey  permitting  court  to  insti^^c 
as  to  unfavorable  inference  from  failure  of  bank  directors  to  t^stity 
in  own  behalf  on  prosecution  for  deceiving  examiner  are  not  viol^*-^^!* 
of  United  States  Constitution;  Mutual  Mfg.  Co.  v.  Alspaugh,  17-4=  Xii<i- 
384,  91  N.  E.  505,  law  of  Indiana  requiring  foreign  corporation  'to  ^® 
articles  before  doing  business  is  not  violation  of  section  2,  article  -*"  » 
of  United  States  Constitution;  Strange  v.  Board  of  Commrs.  of  O^*^*^* 
County,  173  Ind.  651,  91  N.  E.  247,  Indiana  statute  providing  for-  «^^- 
struction  of  highways  in  towns  not  exceeding  thirty  thousand  int*^"^' 
tants  does  not  violate  section  2  of  article  IV  or  section  1  of  *"® 
Fourteenth  Amendment  of  the  Federal  Constitution. 


Appeal  in  criminal  cases  is  not  necessary  element  of  due  process 
law. 

Approved  in  Rogers  v.  Peck,  199  U.  S.  435,  50  L.  Ed.  260,  26  Svp,  Qf 
87,  Fourteenth  Amendment  not  violated  by  fact  that  no  appellate  co^j^^ 
was  maintained  in  county  where  defendant  was  tried  as  required  b^ 
State  Constitution,  thus  depriving  him  of  appeal;  Reetz  v.  Michigan 
188  U.  S.  508,  47  L.  Ed.  566,  23  Sup.  Ct.  392,  upholding  State  stRtut^ 
giving  to  board  of  registration  final  determination  of  legal  question; 
Murphy  v.  Massachusetts,  177  U.  S.  158,  45  L.  Ed.  713,  20  Sup.  Ct.  640, 
holding  resentencing  accuser,  where  partly   served   sentence    reversed 
because  unconstitutional,  not  placing  him  twice  in  jeopardy;  Andrexvs 
V.  Swartz,  156  U.  S.  275,  89  L.  Ed.  423,  15    Sup.  Ct.  391,  apboldmg 
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New  Jersey  statute  declaring  writs  of  error  in  capital  cases  writs  of 
grace  and  not  of  right;  In  re  Buchanan,  158  U.  S.  36,  S9  L.  Ed.  887, 
15  Sup.  Ct.  725,  declining  to  review  State  judgment  upon  competency 
of  juror  to  return  verdict;  Kohl  v.  Lehlback,  160  U.  S.  297,  40  L.  Ed. 
483,  16  Sup.  Ct.  305,  refusal  to  grant  writ  of  error  or  stay  execution 
does  not  give  Federal  jurisdiction  on  habeas  corpus;  Hovey  v.  Elliott, 
167  U.  S.  443,  42  L.  Ed.  280,  17  Sup.  Ct.  854,  reviewing  cases  on  right 
to  punish  for  contempt  of  court;  Ex  parte  Januszewski,  196  Fed.  131, 
Ohio  act  establishing  juvenile  court  is  not  unconstitutional  because  it 
does  not  provide  for  appeal,  appeal  being  statutory  in  Ohio;  In  re 
Strauss,  126  Fed.  332,  63  C.  C.  A.  99,  holding  allowance  of  habeas 
corpus  to  test  validity  of  temporary  commitment  by  magistrate  no  bar 
to  subsequent  extradition  proceedings  before  Governor;  United  States 
V.  CNeal,  10  App.  D.  C.  244,  certiorari  will  not  lie  to  compel  appeal 
from  judgment  of  justice  of  peace  after  jury  trial,  there  being  no 
statute  granting  that  right;  Yeates  v.  Roberson,  4  Ga.  App.  578,  62 
S.  E.  106,  act  of  Georgia  providing  that  where  Supreme  Court  is  equally 
divided,  judgment  of  trial  court  must  be  afiirmed,  is  not  violation  of 
Fourteenth  Amendment  to  United  States  Constitution;  Conerly  v. 
Democratic  Executive  Committee,  130  La.  459,  58  South.  148,  appeal 
will  not  lie  from  granting  of  mandamus  to  compel  party  committee  to 
hold  third  primary,  there  being  no  majority,  since  there  was  not  statu- 
tory provision  for  it;  State  ex  rel.  Ryanes  v.  Gleason,  112  La.  613,  36 
South.  608,  no  appeal  allowed  by  statute  from  judgment  denying  writ 
of  mandamus  to  compel  supervisors  to  register  a  person  as  a  voter; 
Ex  parte  Martinez,  66  Tex.  Cr.  68,  145  S.  W.  994,  notice  of  appeal  being 
wanting  in  lower  court,  it  is  grave  question  whether  proceedings  in 
murder  prosecution  could  properly  be  brought  before  appellate  court 
on  certiorari;'  dissenting  opinion  in  State  v.  Thayer,  158  Mo.  54,  58 
S.  W.  14,  15,  majority  allowing  appeal  from  a  misdemeanor  conviction 
in  Circuit  Court  upon  an  information. 

Distinguished  in  Frank  v.  Mangum,  237  U.  S.  327,  328,  59  L.  Ed.  980, 
35  Sup.  Ct.  582,  on  Federal  habeas  corpus  proceedings  for  denial  of 
due  process  of  law  in  convicting  of  murder  under  alleged  influence  of 
mob  spirit,  decision  of  State  appellate  court  on  appeal  from  motion  for 
new  trial,  that  mob  spirit  did  not  exist,  is  decisive  in  absence  of  special 
attack. 

Section  766    of  the  Bevlsed  Statutes    was  intended  to  prevent  pre- 
judicing accused,  pending  appeal  from  denial  of  habeas  corpus. 

Approved  in  Ex  parte  Martin,  180  Fed.  210,  where  pending  habeas 
corpus  proceedings  in  Federal  court  of  one  arrested  for  taking  orders 
for  foreign  corporation  for  buggies  he  was  convicted  by  State  court  of 
peddling  without  license,  such  conviction  was  void;  In  re  Durrant,  84 
Fed.  319,  upholding  Penal  Code  of  California,  §§1227,  1243,  though 
not  providing  that  appeal  from  order  of  execution  operates  as  stay. 
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Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  869. 

Miscellaneous.  Cited  in  Herold  v.  Frank,  191  U.  S.  559,  48  L  Ed. 
302,  24  Sup.  Ct.  844,  dismissed  for  want  of  jurisdiction  upon  authority 
of  principal  case. 

153  XT.   8.  68&-691,   38  L.  Ed.   869,   14  Sap.   Ot.   976,  CONNECTICUT  T. 
WOODRUFF. 

Supreme  Court  will  not  review  State  decision  on  grounds  broad  enough 
to  dispense  witb  Federal  question. 

Approved  in  Bernard  v.  People  of  Michigan,  184  U.  S.  697,  46  L  Ed. 
764,  22  Sup.  Ct.  940,  reaffirming  rule;  Egan  v.  Hart,  165  U.  S.  191,  41 
L.  Ed.  681,  17  Sup.  Ct.  301,  finding  that  certain  stream  non-navigable 
sufficient  to  maintain  State  court  judgment  independent  of  Federal 
question. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  B.  A. 
42. 

153  U.  S.  692-700,  88  L.  Ed.  871,  14  Sup.  Ot.  1094,  POSTAL  TEL.  CABLE 
00.  y.  0HABLE8T0N. 

License  on  foreign  corporation  is  tax  and  not  condition  precedent  to 
riglit  to  do  Imsiness. 

Approved  in  American  Smelting  etc.  Co.  v.  People,  34  Colo.  256,  82 
Pac.  536,  annual  license  tax  on  foreign  corporations  based  on  amoant 
of  capital  stock  not  tax  on  interstate  commerce;  Atlantic  Postal  Tele- 
graph-Cable Co.  V.  Mayor  etc.  of  City  of  Savannah,  133  Ga.  73,  74,  65 
S.  E.  188,  law  providing  that  all  taxes  on  telegraph  company  shall 
be  collected  as  unit  by  controller-general  does  not  prevent  municipality 
from  levying  and  collecting  license  tax  for  conducting  of  business 
there;  dissenting  opinion  in  Henderson  Bridge  Co.  v.  Kentucky,  166 
U.  S.  170,  41  L.  Ed.  960  (see  17  Sup.  Ct.  539),  majority  upholding  tax 
on  proportion  of  franchise  of  bridge  company  operating  between  two 
States. 

Municipal  tax  on  foreign  telegraph  company  restricted  to  city  business 
is  not  commerce  regulation. 

Approved  in  Rast  v.  Van  Deman  &  Lewis  Co.,  240  U.  S.  368,  60  L.  Ed. 
691,  36  Sup.  Ct.  379,  denying  injunction  to  Florida  domestic  corpora- 
tion seeking  to  restrain  collection  of  tax  on  profit-sharing  coupons  and 
trading  stamps  used  in  connection  with  retail  sales;  Williams  v.  City 
of  Talladege,  226  U.  S.  413,  419,  57  L.  Ud.  279,  281,  33  Sup.  atU6. 
city  ordinance  taxing  corporation  sending  messages  between  city  and 
points  in  Alabama  making  no  exemption  as  to  Federal  business  is  un- 
constitutional;  Kehrer  v.  Stewart,  197  U.  S.  67,  49  L.  Ed.  667,  25  Sup. 
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Ct.  403,  npholding  license  tax  on  resident  agents  of  nonresident  pack- 
ing-houses construed  to  apply  only  to  business  of  selling  to  local  cus- 
tomers from  stock  of  original  packages;  Postal  Telegraph  Co.  v; 
Portland,  228  Fed.  255,  city  ordinance  imposing  license  tax  on  privi- 
leged telegraph  company  of  doing  business  in  city,  expressly  limited 
to  intrastate  business,  is  valid,  as  applied  to  foreign  corporation  also 
doing  interstate  business;  Williams  v.  City  of  Talladega,  164  Ala.  642, 
51  South.  332,  ordinance  imposing  tax  on  telegraph  company  for  intra- 
state business  is  valid,  although  company  has  acted  under  act  of  1866; 
State  V.  Hodges,  114  Ark.  164,  169  S.  W.  945,  foreign  corporation  doing 
intrastate  business  may  be  ousted  of  such  privilege  for  removing  cause 
to  Federal  court  on  grounds  of  citizenship;  Ferguson  v.  McDonald,  66 
Fla.  502,  63  South.  918,  city  ordinance  imposing  one  hundred  dollars 
tax  on  tel^raph  companies  doing  intrastate  business  relates  only  to 
such  nongovernmental  business,  and  is  valid  as  to  foreign  corporation 
in  spite  of  its  acceptance  of  act  of  1866;  Atlantic  Postal  Telegraph- 
Cable  Co.  V.  Mayor  etc.  of  City  of  Savannah,  133  Qa.  68,  65  S.  £.  185, 
municipal  license  on  telegraph  company  for  nongovernmental  intra- 
state business  is  valid  as  to  foreign  corporation  also  carrying  on  inter- 
state business,  which  has  accepted  provisions  of  act  of  1866;  Northern 
Pac.  Ry.  Co.  v.  Gifford,  25  Idaho,  209,  136  Pac.  1135,  foreign  corpora- 
tion engaged  in  interstate  and  intrastate  business  must  pay  excise  tax 
measured  by  capital  stock;  State  ex  rel.  Coleman  v.  Western  Union 
Tel.  Co.,  75  Kan.  649,  653,  657,  90  Pac.  311,  315,  317,  for  failure  to 
comply  with  law  requiring  charter  fees  of  foreign  corporations,  such 
corporation  may  be  ousted  from  doing  nongovernmental  intrastate  busi- 
ness in  spite  of  acceptance  of  act  of  July  24,  1866;  Attorney  General 
V.  Electric  etc.  Battery  Co.,  188  Mass.  240,  74  N.  E.  467,  statute  impos- 
ing excise  tax  on  foreign  corporations  having  place  of  business  in  State 
valid  and  applicable  to  defendant  whose  place  of  business  not  connected 
with  interstate  commerce;  State  v.  Northern  Pac.  Express  Co.,  27  Mont. 
424,  71  Pac.  406,  declaring  express  company  transacting  interstate  and 
intrastate  business  not  subject  to  occupation  tax ;  City  of  Grand  Island 
V.  Postal  Telegraph  Cable  Co.,  92  Neb.  256,  138  N.  W.  170,  city  may 
impose  annual  tax  on  all  telegraph  companies  doing  business  there, 
though  company  also  does  interstate  business;  Nebraska  Telephone  Co. 
V.  City  of  Lincoln,  82  Neb.  71,  28  L.  R.  A.  (N.  S.)  221,  117  N.  W.  288, 
city  may  impose  tax  on  telephone  company  apportioned  to  gross  re- 
ceipts, although  latter  includes  receipts  from  business  not  exclusively 
within  city;  Western  Union  Tel.  Co.  v.  Village  of  Wakefield,  69  Neb. 
275,  276,  95  N.  W.  660,  661,  upholding  village  occupation  tax  on  tele- 
graph companies  which  excludes  interstate  business  and  business  of 
United  States  government;  Norfolk  etc.  Ry.  Co.  v.  Suffolk,  103  Va.  501, 
49  S.  E.  659,  upholding  municipal  license  tax  on  railroad  company; 
Postal  Tel.  Co.  v.  Richmond,  99  Va.  107,  86  Am.  St.  Rep.  881,  37  S.  E. 
791,  denying  right  of  municipal  corporation  to  Impose  upon  interstate 
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tel^raph  company  general  license  tax;  State  v.  Northern  Express  Co., 
80  Wash.  323,  141  Pac.  762,  law  imposing  tax  of  five  per  cent  upon 
gross  receipts  of  express  company  from  business  done  wholly  within 
State  is  constitutional  as  to  foreign  corporation  also  doing  interstate 
business ;  dissenting  opinion  in  Pullman  Co.  v.  Kansas,  216  U.  S.  77,  54 
L.  Ed.  890,  30  Sup.  Ct.  232,  majority  holding  that  act  of  Kansas  requir- 
ing foreign  corporation,  as  condition  to  doing  intrastate  business,  to  pay 
Secretary  of  State  tax  apportioned  to  all  capital  stock  of  corporation,  is 
violation  of  Federal  Constitution;  Western  Union  Tel.  Co.  v.  Fremont, 
43  Neb.  500,  26  L.  B.  A.  706,  61  N.  W.  724,  f oUowing  rule ;  Emert  v. 
Missouri,  156  U.  S.  320,  39  L.  Ed.  437,  15  Sup.  Ct.  374,  upholding 
Missouri  i)eddler's  license  tax;  Anniston  v.  Southern  Ry.  Co.,  112  Ala. 
566,  20  South.  917,  upholding  ordinance  taxing  railroads;  York  City 
V.  Chicago  etc.  R.  R.  Co.,  56  Neb.  578,  582,  76  N.  W.  1066, 1068,  uphold- 
ing ordinance  imposing  occupation  tax  on  railroads  having  depot  in 
city  limits ;  Ogden  City  v.  Crossman,  17  Utah,  76,  53  Pac.  988,  upholding 
license  on  telephone  instruments  operated  within  city;  Western  Union 
Tel.  Co.  V.  Bright,  90  Va.  780,  20  S.  E.  147,  upholding  Code  of  1887, 
§  1292,  giving  penalty  for  failure  to  deliver  message;  Philadelphia  v. 
Western  Union  Tel.  Co.,  89  Fed.  460,  32  C.  C.  A.  246,  arguendo. 

Distinguished  in  Pullman  Co.  v.  Kansas,  216  U.  S.  67,  71,  54  L.  Ed. 
386,  387,  30  Sup.  Ct.  232,  act  of  Kansas  requiring  foreign  corporation, 
as  condition  to  doing  intrastate  business,  to  pay  Secretaiy  of  State 
tax  apportioned  to  all  capital  stock  of  company  is  violation  of  Federal 
Constitution;  Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Commission, 
229  Fed.  254,  privilege  tax  on  railroads,  amount  determined  according 
to  mileage  in  State,  is  void  as  to  interstate  carriers ;  Kehrer  v.  Stewart, 
117  Qa.  975,  44  S.  E.  857,  holding  resident  conducting  for  nonresident 
a  domestic  business  subject  to  occupation  tax;  Webster  v.  Bell,  68  Fed. 
184,  185,  15  C.  C.  A.  360,  ordinance  imposing  license  on  every  express 
company  having  business  in  city,  void;  Smith  v.  Leavenworth,  5  Kan. 
App.  170,  48  Pac.  925,  city  cannot  tax  express  company  whose  business 
both  begins  and  ends  in  city  limits;  International  Text-Book  Co.  v. 
Lynch,  81  Vt.  108,  69  Atl.  544,  foreign  corporation  exclusively  engaged 
in  interstate  correspondence  school  business  may  be  taxed  for  privilege 
of  doing  business  in  State;  Postal  Tel.  etc.  Co.  v.  Norfolk,  101  Va. 
129,  131,  132,  43  S.  E.  209,  sustaining  city  ordinance,  imposing  privi- 
lege tax  on  business  of  telegraph  company,  expressly  excepting  foreign 
and  interstate  business. 

Interstate  commerce — ^Regulating  the  business  of  telegraph  com- 
panies.   Note,  44  Am.  St.  Bep.  916. 

Imposition  of  license  tax  or  fee  on  foreign  corporation.    Note,  3 
Ann.  Gas.  633. 

Imposition  by  States  of  burdens  on  interstate  telegraph  and  tele- 
phone companies.    Note,  24  L.  B.  A.  161* 
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Exclusion  of  foreign  corporations  as  interference  with  interstate 
commerce.    Note,  24  L.  R.  A.  811. 

Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  98. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A. 
671,  682,  687. 

Federal  conrts  wlU  not  relieve  from  State  tax  merely  because  it 
worked  hardsbip. 

Approved  in  Tanner  v.  Little,  240  U.  S.  380,  60  L.  Ed.  700,  36  Sup. 
Ct.  382,  denying  injunction  asked  by  merchants  to  restrain  attorney 
general  of  Washington  from  enforcing  law  making  it  misdemeanor  to 
give  trading  stamps  and  profit-sharing  coupons  in  connection  with  busi- 
ness; Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  154,  41  L.  Ed.  955, 
17  Sup.  Ct.  534,  upholding  tax  on  proportion  of  franchise  of  bridge 
company  operating  between  two  States;  Sperry  &  Hutchinson  Co.  v. 
BJue,  202  Fed.  88,  120  C.  C.  A.  354,  Federal  court  may  not  declare 
State  tax  on  trading  stamp  business  invalid  at  suit  of  foreign  corpora- 
tion, although  oppressive  in  amount. 

Distinguished  in  Van  Deman  &  Lewis  Co.  v.  Rast,  214  Fed.  832, 
granting  injunction  to  Florida  domestic  corporation  seeking  to  restrain 
collection  of  tax  on  profit-sharing  coupons  and  trading  stamps  used  in 
connection  with  retail  sales  as  violative  of  Fourteenth  Amendment; 
Little  V.  Tanner,  208  Fed.  609,  granting  injunction  asked  by  merchants 
to  restrain  attorney  general  of  Washington  from  enforcing  law  making 
it  misdemeanor  to  give  trading  stamps  and  profit-sharing  coupons  in 
connection  with  coupons. 
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164  V.  8.  1-34,  38  I..  Ed.  888,  14  Sup.  Ot.  1098,  TKIMBOBE  v.  WIQSTESN 
XJKION  TBI..  00. 

Telegraph  campanles  exerdae  a  pabUc  emplosrmont  and  miuit  serve  all 
without  dlBcrimlnatioiL 

Approved  in  Postal  Tel.  Cable  Co.  v.  Umstadter,  103  Va.  748,  50  S.  E. 
261,  sastaining  statute  imposing  penalty  on  telegraph  company  for 
failure  to  transmit  message,  although  applicable  to  interstate  messages. 

CarrlCTB  of  goods  and  passengers  cannot  wholly  exempt  themselves  from 
liability  for  negligence. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Bilby,  35  Okl.  601,  130  Pac. 
1095,  holding  in  action  for  damages  to  interstate  shipment  of  cattle 
that  carrier  may  stipulate  for  limited  liability  not  covering  negligence, 
but  allowing  recovery  for  n^l^ence  in  this  case;  Schwarzchild  v. 
National  S.  S.  Co.,  74  Fed.  259,  stipulation  for  nonliability  beyond  cer- 
tain small  sum  is  invalid;  Western  Union  Tel.  Co.  v.  Moore,  12  Ind. 
App.  143,  54  Am.  St.  Bep.  520,  39  N.  E.  876,  under  condition  requiring 
payment  of  special  delivery  charges,  payment  in  advance  Is  not  re- 
quired. 

Distinguished  in  Michalitschke  v.  Wells,  Fargo  &  Co.,  118  Cal.  689, 
50  Pae.  848,  shipper  is  bound  by  valuation  agreed  to. 

Carrier  of  goods  may,  hy  contract,  restrict  the  snm  for  which  liable 
for  negligence. 

Approved  in  Adams  Express  Co.  v.  Croninger,  226  U.  S.  510,  44 
L.  B.  A.  (N.  S.)  257,  57  L.  Ed.  822,  33  Sup.  Ct.  148,  holding  in  action 
to  recover  full  value  of  diamond  ring,  that  limitation  in  bill  of  lading 
made  in  consideration  of  lower  rate  was  valid;  Lefebure  v.  American 
Express  Co.,  160  Iowa,  66,  72,  139  N.  W.  1122,  1124,  upholding  special 
contract  in  bill  of  lading  limiting  value  of  interstate  shipment  of  stock ; 
Wheelock  v.  Postal  Telegraph  etc.  Co.,  197  Mass.  123,  14  Ann.  Oas. 
188,  83  N.  E.  314,  holding  stipulation  in  contract  between  telegraph 
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company  and  sender  of  message  relieving  company  from  liability  of 
claim  not  presented  within  sixty  days,  is  binding;  Hartford  Fire  Ins. 
Co.  V.  Chicago  etc.  Ry.  Co.,  175  U.  S.  98,  44  L.  Ed.  88,  20  Sup.  Ct.  36, 
upholding  stipulation  against  liability  for  n^ligence  in  lease  of  cold- 
storage  warehouse  lands  by  railroad;  Ginn  v.  Ogdensbnrg  Transit  Co., 
85  Fed.  986,  29  C.  C.  A.  521,  upholding  stipulation  against  liability 
unless  claim  be  brought  within  three  months  after  loss;  Michalitscbke 
V.  Wells,  Faigo  ft  Co.,  118  Cal.  690,  50  Pac.  848,  receipt  taken  by 
shi)>per,  containing  words  limiting  carrier's  liability,  constitutes  special 
contract  as  to  value;  J.  J.  Douglass  Co.  v.  Minnesota  Trans.  Ry.  Co., 
62  Minn.  294,  30  L.  R.  A.  864,  64  N.  W.  901,  stipulation  for  adjust- 
ment  of  loss  at  agreed  valuation  of  freight'  is  valid,  and  recoveiy 
thereby  limited. 

TemiB  on  bade  of  sending  blank  h«ld  part  of  contract  wbere  seadtt 
does  not  -deny  reading  them. 

Approved  in  Kirby  v.  Western  Union  Tel.  Co.,  7  S.  D.  631,  80  L.  E.  A. 
623,  65  N.  W.  40,  company  may,  as  condition  precedent,  insist  on  com- 
pliance with  reasonable  stipulations. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Beals,  56  Neb.  417,  under 
Nebraska ,  statute,  company  is  liable  for  incorrect  transmission,  not- 
withstanding stipulation  on  blanks. 

Clianglng  of  'V  for  "a"  is  only  ordinary  negligence.    Sender  can 
recover  only  amount  paid  if  message  nnrepeated. 

Approved  in  Weld  v.  Postal  Tel.  Cable  Co.,  210  N.  Y.  77, 103  N.  E. 
963,  5  N.  C.  C.  A.  1021,  holding  error  in  unrepeated  message  from  New 
York  to  New  Orleans  Cotton  Exchange  ordering  sale  was  not  gross 
negligence  as  matter  of  law;  Halsted  v.  Postal  Telegraph-Cable  Co., 
193  N.  Y.  300,  302,  127  Am.  St.  Bep.  952,  19  L.  B.  A.  (N.  S.)  1021, 
85  N.  E.  1080,  1081,  evidence  of  mistake  in  telegram  quoting  price  of 
beef  cloth  at  ''three  eighty,"  changing  it  to  read  ''three-eighth,''  is 
insufficient  to  establish  gross  negligence ;  Leedy  v.  Western  Union  Tele- 
graph Co.,  130  Tenn.  551,  172  S.  W.  279,  provision  on  back  of  tele- 
graph form  limiting  liability  to  fifty  dollars  for  mistakes  or  nondelivery 
caused  by  negligence  did  not  relieve  company  from  liability  for  gross 
negligence  preventing  delivery;  Birkett  v.  Western  Union  Tel.  Co.,  103 
Mich.  367,  50  Am.  St.  Bep.  878,  33  L.  B.  A.  406,  61  N.  W.  647,  oper- 
ator's failure  to  connect  his  instrument  for  several  hours,  with  Hne 
from  sending  station,  is  not  gross  n^ligence. 

Telegraph  companies  may  stipulate  against  liability,  beyond  cost  price, 
on  unrepeated  message. 

Approved  in  Williams  v.  Western  Union  Tel.  Co.,  203  Fed.  142,  144, 
holding  mistake  in  message  to  agent  to  purchase  tomatoes  reading  June 
1st  as  delivered,  instead  of  June  5th,  was  within  limitation  of  liability 
on  unrepeated  messages  to  tolls  therefor;  Missouri  etc.  Ry.  Co.  of 
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Texas  v.  Patrick,  144  Fed.  634,  75  C.  C.  A.  434,  carrier  may  limit  its 
liability  to  agreed  value  per  hundred  pounds  in  consideration  for  re- 
duced rate;  De  Ford  v.  Maryland  Steel  Co.,  113  Fed.  75,  51  C.  C.  A. 
59,  holding  in  action  for  breach  of  contract  to  complete  and  deliver 
vessels  on  time  confined  to  interest  on  payments  previously  made; 
Union  Const.  Co.  v.  Western  Union  Tel.  Co.,  163  Cal.  313,  125  Pac.  247, 
holding  delay  in  delivery  to  addressee  is  not  excused  by  failure  to  have 
message  repeated;  Western  Union  Tel.  Co.  v.  Dant,  42  App.  D.  C.  402, 
403,  406,  Ann.  Gas.  1916A,  1132,  L.  B.  A.  1915B,  685,  holding  stipulation 
limiting  liability  for  delay  in  delivery  of  unrepeated  message  is  valid; 
Minoprio,  Forgan  &  Co.  v.  Western  Union  Tel.  Co.,  120  La.  1028,  46 
South.  12,  dismissing  action  for  damages  for  delay  in  delivery  of 
cipher  message  on  authority  of  principal  case ;  Wheelock  v.  Postal  Tele- 
graph etc.  Co.,  197  Mass.  126,  14  Ann.  Gas.  188,  83  N.  E.  315,  holding 
in  action  for  damages  for  failure  to  deliver  message  that  stipulation 
limiting  liability  for  unrepeated  messages  was  valid;  Donovan  v.  Wells, 
Fargo  &  Co.,  265  Mo.  306,  177  S.  W.  844,  limited  liability  contract  for 
interstate  transportation  of  livestock  based  on  declared  value  is  valid; 
Western  Union  Tel.  Co.  v.  Dobyns,  41  Okl.  407,  408,  138  Pac.  572,  hold- 
ing telegraph  company  was  not  liable  for  mistake  in  unrepeated  message 
delivered  in  Indian  Territory  prior  tq  statehood;  Western  Union  Tel. 
Co.  V.  Hollis,  28  Okl.  615,  115  Pac.  775,  holding  stipulation  that  claims 
for  damages  against  telegraph  company  must  be  filed  within  sixty  days 
from  date  of  filing  message  was  valid  under  laws  existing  in  Indian 
Territory  and  denpng  recovery;  Frazier  v.  Western  Union  Tel.  Co., 
45  Or.  420,  67  L.  B.  A.  819,  78  Pac.  331,  addressees  cannot  sue  for  fail- 
ure to  deliver  telegram  which  did  not  appear  to  be  for  their  benefit; 
dissenting  opinion  in  Commercial  Milling  Co.  v.  Western  Union  Tele- 
graph Co.,  151  Mich.  432,  115  N.  W.  699,  majority  holding  stipulation 
limiting  liability  on  unrepeated  message  void  as  applied  to  interstate 
message  and  allowing  recovery  for  damages  sustained;  dissenting  opin- 
ion in  Young  v.  Western  Union  Tel.  Co.,  168  N.  C.  38,  84  S.  E.  46, 
majority  holding  stipulation  printed  on  back  of  telegraph  blank  limit- 
ing recovery  for  unrepeated  message  invalid;  Press  Pub.  Co.  v.  Mc- 
Donald, 63  Fed.  247,  26  L.  R.  A.  536,  11  C.  C.  A.  155,  holding  publisher 
punishable  for  libel  printed  from  unrepeated  message ;  Birkett  v.  West- 
em  Union  Tel.  Co.,  103  Mich.  372,  50  Am.  St.  Bep.  382,  33  L.  B.  A. 
408,  61  N.  W.  648,  reaffirming  rule;  Western  Union  Tel.  Co.  v.  James, 
162  U.  S.  663,  40  L.  Ed.  1109,  16  Sup.  Ct.  939,  arguendo. 

Distinguished  in  Purdom  Naval  Stores  Co.  v.  Western  Union  TeL 
Co.,  153  Fed.  332,  holding  limitation  of  liability  in  case  of  unrepeated 
message  was  inapplicable  where  message  was  not  delivered,  and  com- 
pany was  liable  to  sender  for  loss  in  attempted  acceptance  of  offer  to 
purchase  corporation's  business;  Commercial  Milling  Co.  v.  Western 
Union  Telegraph  Co.,  151  Mich.  429,  115  N.  W.  704,  holding  stipulation 
limiting  liability  in  unrepeated  message  void  as  applied  to  interstate 
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passage  and  allowing  recoveiy  for  damages  sustained;  Williamson  v. 
Postal  Telegraph  Co.,  151  N.  C.  230,  65  S.  E.  978,  holding  stipulation 
that  company  will  not  be  liable  for  mistakes  or  delay  in  transmission 
of  unrepeated  message  is  void;  Blackwell  Milling  etc.  Co.  v.  Western 
Union  Tel.  Co.,  17  Okl.  380,  10  Ann.  Gas.  855,  89  Pao.  236,  construed 
in  light  of  statutes  of  territory,  stipulation  limiting  telegraph  com- 
pany's liability  for  negligence  unless  messages  are  repeated  is  void; 
Beatty  Lumber  Co.  v.  Western  Union  Tel.  Co.,  62  W.  Va.  412,  413,  44 
S.  E.  310,  holding  stipulation  on  blank  message  limiting  liabOity  to  price 
of  transmission  invalid  to  excuse  complete  nontransmission  of  dispatch; 
Reed  v.  Western  Union  Tel.  Co.,  135  Mo.  668,  58  AnL  St.  Bep.  612, 
84  L.  B.  A.  495,  37  S.  W.  905,  company  held  liable  for  loss  through 
erroneous  transmission  of  thirteen  hundred  dollars  as  nineteen  hundred 
dollars,  unrepeated  message. 

Validity  of  stipulation  in  telegraph  blank  limiting  liability  of  com- 
pany unless  message  is  repeated.    Note,  10  Ann,  Gas.  858. 

Validity  of  limitation  of  liability  for  unrepeated  tel^rams.    Note, 
11  L.  B.  A.  (N.  S.)  561. 

Telegraph   company  may  stipulate  against   liability  for  mistake  la 
obscure  or  cipher  messages.  • 

Approved  in  Western  Union  Tel.  Co.  v.  Lawson,  182  Fed.  377,  105 
C.  C.  A.  451,  where  owner  writing  for  loan  to  save  property  asked  for 
answer  by  telegi*aph  and  loss  of  property  was  due  to  delay  in  deliver- 
ing message,  compensatory  damages  may  be  recovered;  Western  Union 
Telegraph  Co.  v.  Merritt,  55  Fla.  494,  127  Am.  St.  Rep.  169,  46  South, 
1035,  holding  telegraph  company  liable  for  nominal  damages  only  for 
delay  in  delivery  of  cipher  message ;  Postal  Telegraph  Cable  Co.  v.  R.  L. 
Moss  &  Co.,  5  Ga.  App.  513,  63  S.  £.  595,  stipulation  that  tcle^ph 
company  will  not  be  liable  for  damages  where  claim  is  not  presented 
within  sixty  days  is  valid. 

Distinguished  in  Box  v.  Postal  Telegraph-Cable  Co.,  165  Fed.  140, 
141,  28  L.  R.  A.  (N.  S.)  566,  91  C.  C.  A.  172,  reversing  directed  verdict 
for  defendant  in  action  for  failure  to  deliver  unrepeated  telegraph 
message  until  after  option  had  expired;  Postal  Telegraph  Cable  Co.  v. 
Nichols,  159  Fed.  647,  14  Ann.  Gas.  369,  16  L.  B.  A.  (N.  S.)  870,  89 

C.  C.  A.  585,  where  contractors  discovering  mistake  in  proposals  for 
government  work  telegraphed  government  officers  to  add  five  per  cent 
to  bid,  and  message  was  not  received,  telegraph  company  was  liable  for 
such  additional  amount;  Fererro  v.  Western  Union  Tel.  Co.,  9  App. 

D.  C.  469,  85  L.  B.  A.  548,  rule  that  nominal  damages  only  can  be 
recovered  for  delay  in  delivering  cipher  message  is  inapplicable  to 
message  showing  on  its  face  that  it  is  important  business  transaetioD; 
Strong  V.  Western  Union  Telegraph  Co.,  18  Idaho,  397,  398,  401,  Ann. 
Gas.  1912A,  55,  30  L.  B.  A.  (N.  S.)  409,  109  Pac.  913,  914,  holding  tele- 
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graph  company  liable  for  mistake  in  nnrex>eated  message  negotiating 
sale  of  livestock,  regardless  of  stipulation. 

Duty  as  to  cipher  and  nnintelligible  telegrams.    Note,  43  L.  B.  A. 
(N.  S.)  507,  511,  512. 

Damages  for  breach  of  contract  are  limited  to  those  resulting  in  usual 
course,  or  which  parties  must  have  understood  as  likely. 

Approved  in  Globe  Refining  Co.  v.  Landa  Cotton  Oil  Co.,  190  U.  S. 
544,  47  L.  Ed.  1178,  23  Sup.  Ct.  756,  holding  mere  notice  to  seller  of 
oil  that  buyer  must  bring  tanks  from  distance  does  not  increase  dam- 
ages on  breach  of  contract  to  sell;  Stephen  M.  Weld  &  Co.  v.  Victory 
Mfg.  Co.,  205  Fed.  780,  where  defendant's  offer  to  purchase  was  for 
cotton  of  specified  grade  to  be  delivered  at  fixed  time,  upon  breach  of 
contract  they  could  not  be  held  liable  in  damages  for  loss  upon  plain- 
tiflPs  hedging  contract  for  cotton  of  different  grade  and  for  delivery 
at  different  time;  Northwestern  Steam  Boiler  Mfg.  Co.  v.  Great  Lakes 
Engineering  Works,  181  Fed.  42,  104  C.  C.  A.  62,  holding  defendant 
was  liable  for  delay  in  furnishing  boilers  at  time  specified  in  contract 
where  delay  compelled  shipbuilder  to  pay  damages  to  ship  owner; 
Western  Union  Tel.  Co.  v.  Ivy,  177  Fed.  67,  100  C.  C.  A.  481,  denying 
recovery  for  failure  to  deliver  message,  where  plaintiff's  right  depended 
upon  several  contingencies;  The  Heathdene,  155  Fed.  370,  vessel  under 
contract  requiring  reasonable  dispatch  is  liable  to  consignee  for  de- 
murrage paid  to  another  vessel  for  use  of  wharf,  excessive  time  in 
discharging,  and  for  extra  sum  paid  by  consignee  to  stevedores  by 
reason  of  delay;  McDonald  v.  Kansas  City  Bolt  etc.  Co.,  149  Fed.  365, . 
8  L.  B.  A.  (N.  S.)  1110,  79  C.  C.  A.  298,  expense  of  placing  steel  pipe- 
bands  upon  and  removing  them  from  wooden  pipe,  where  purchaser 
knew  purpose  for  which  intended;  Schaeffer  Piano  Mfg.  Co.  v.  National 
Fire  Exting.  Co.,  148  Fed.  167,  78  C.  C.  A.  293,  where  plaintiff  agreed 
to  equip  defendant's  plant  with  sprinkler  system,  latter  to  be  liable 
for  loss  by  fire  to  system,  defendant  could  not  set  off  its  loss  by  fire 
from  failure  to  complete  system  in  reasonable  time ;  Western  Union 
Tel.  Co.  V.  Northcutt,  158  Ala.  559,  182  Am.  St.  Bep.  38,  48  South.  559, 
damages  for  mental  suffering  by  sender  of  telegram  resulting  from 
delay  in  delivery  by  which  relatives  were  prevented  attending  her  hus- 
band's funeral  could  only  be  recovered  for  time  between  which  relatives 
could  have  arrived  and  time  when  they  actually  arrived ;  Chicago  etc.  Ry. 
Co.  V.  King,  104  Ark.  219,  148  S.  W.  1037,  carrier  is  liable  for  special 
damages  for  breach  of  contract  to  transport  freight  within  reasonable 
time,  where  it  was  notified  that  delay  would  cause  special  damages; 
Western  Union  Telegraph  Co.  v.  Hogue,  79  Ark.  37,  94  S.  W.  925,  hold- 
ing telegraph  company  not  liable  for  damages  for  mental  anguish  caused 
by  failure  to  deliver  message,  where  it  was  not  notified  of  circumstances 
out  of  which  claim  arose;  Coit  v.  Western  Union  Tel.  Co.,  130  Cal.  661. 
63  Pac.  84,  upholding  stipulation  in  contract  for  sending  unrepeated 
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message,  limiting  liability  for  mistakes  or  delays  to  amount  received 
for  sending  same;  Washington  etc.  R.  R.  Co.  v.  American  Car  Co.,  5 
App.  D.  C.  542,  holding  manufacturing  company  liable  in  damages  for 
failure  to  furnish  cars  within  agreed  time,  but  not  for  estimated  profits 
of  railroad  ha4  cars  been  delivered;  KoUiner  v.  Western  Union  Tele- 
graph Co.,  126  Minn.  127,  52  L.  R.  A.  (N.  S.)  1180.  147  N.  W.  964, 
in  absence  of  knowledge  that  failure  to  deliver  telegram  would  render 
trip  from  Minnesota  to  Spokane  valueless,  sender  of  telegram  could 
not  recover;  Ross  v.  St.  Louis  etc.  Ry.  Co.,  185  Mo.  App.  160,  170  S.  W. 
922,  in  absence  of  special  contract,  carrier  was  not  liable  for  loss  of 
veterinary  practice  resulting  from  loss  of  grip  containing  articles  to  be 
used  in  that  practice;  Fitch  v.  Western  Union  Tel.  Co.,  150  Mo.  App. 
159,  130  S.  W.  47,  information  that  telegram  is  important  is  insufficient 
to  charge  company  with  special  damages  caused  by  addressee  making 
trip  and  losing  time;  Thomason  v.  Hackney  &  Moale  Co.,  159  N.  C. 
302,  47  L.  R.  A,  (N.  S.)  1120,  74  S.  E.  1023,  denying  recovery  for 
mental  anguish  for  loss  of  films  of  sister's  dead  child,  where  firm  was 
not  notified  of  cikrcumstances ;  Penn  v.  Western  Union  Tel.  Co.,  159 
N.  C.  314,  41  L.  R.  A.  (N.  8.)  223,  75  S.  E.  20,  allowing  recovery  by 
addressee  for  mental  anguish  for  failure  of  company  to  deliver  message 
relating  to  death  of  grandchild;  Clark  Mfg.  Co.  v.  Western  Union  Tel. 
Co.,  152  N.  C.  159,  27  L.  R.  A.  (N.  S.)  648,  67  S.  E.  330,  telegraph 
company  not  informed  of  special  damage  from  delay  was  not  liable 
for  profits  lost  from  failure  to  consununate  sale;  Helms  ▼.  West^ 
Union  Tel.  Co.,  143  N.  C.  390,  118  Am.  St.  Rep.  811,  10  Ann.  Gas.  643, 
8  L.  R.  A.  (N.  S.)  249,  55  S.  E.  832,  denying  recovery  for  mental 
anguish  for  delay  in  delivery  of  telegram  to  his  son-in-law  sent  by 
son  of  plaintiff  relating  to  illness  of  his  mother;  Western  Union  Tel. 
Co.  V.  Pratt,  18  Okl.  277,  280,  89  Pac.  238,  mistake  in  agent's  message 
requesting  funds  where  no  explanation  was  made  at  time  of  sending 
will  not  permit  recovery  for  loss  of  cherry  crop  as  resulting  damage; 
M.  M.  Stone  &  Co.  v.  Postal  Telegraph  Cable  Co.,  35  R.  I.  510,  46 
L.  R.  A.  (N.  S.)  180,  87  Atl.  232,  telegraph  company  is  not  liable  for 
special  damages  for  mistake  in  message  relating  to  business  transac- 
tion without  disclosure  of  special  circumstances;  Capers  v.  Western 
Union  Tel.  Co.,  91  S.  C.  31,  50  S.  E.  538,  denying  recovery  for  mental 
anguish  from  dishonor  of  check;  Southwestern  Telegraph  etc.  Co.  v. 
Flood,  51  Tex.  Civ.  342,  111  S.  W.  1065,  measure  of  damages  for  failure 
of  telephone  company  to  notify  person  of  call  whereby  he  lost  sale 
of  mules  is  difference  between  market  price  and  price  at  which  he 
could  have  sold  them  to  prospective  purchaser;  Western  Union  Tel. 
Co.  V.  Coggin,  68  Fed.  140,  141,  15  C.  C.  A.  231,  and  Postal  Tel.  Co. 
V.  Barwise,  11  Colo.  App.  332,  53  Pac.  253,  reaffirming  rule;  Western 
Union  Tel.  Co.  v.  Henley,  23  Ind.  App.  25,  54  N.  E.  779,  mental  dis- 
tress and  nervous  prostration  cannot  be  considered  as  arising  from 
breach  of  contract  to  deliver;  dissenting  opinion  in  Namquit  Worsted 
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Co.  V.  Whitman,  221  Fed.  51,  136  C.  C.  A.  575,  majority  holding  in 
action  for  breach  of  contract  that  defendants  should  pay  as  damages 
difference  between  contract  price  and  cost  of  spinning  yam  in  such 
way  stipulated  in  contract  as  would  produce  least  profit;  Whitehill  v. 
Western  Union  Tel.  Co.,  136  Fed.  502,  arguendo. 

Distinguished  in  Pacific  Postal  Tel.  Cable  Co.  v.  Fleischner,  66  Fed. 
908,  14  C.  C.  A,  166,  stipulation  for  nonliability  when  lines  are  out  of 
repair,  ineffective  where  company  received  important  message  knowing 
lines  to  be  down. 

Elements  of  damages  recoverable  from  telegraph  companies  for 
failure  to  transmit  and  deliver  messages.  Note,  117  Am.  St. 
Bep.  298. 

Telegrapb  company  is  liable  on  cipher  message  of  nndlsdosed  im- 
portance only  for  price,  thongh  known  to  1w  to  sender's  agent. 

Approved  in  Fererro  v.  Western  Union  Tel.  Co.,  9  App.  D.  C.  474, 
475,  35  L.  R.  A.  548,  holding  receiver  of  telegram  in  which  word  "fifty- 
five"  was  changed  to  "forty-five"  may  recover  difference  from  com- 
pany; Postal  Telegraph-Cable  Co.  v.  Louisville  Cotton  Oil  Co.,  136 
Ky.  855,  122  S.  W.  856,  telegraph  company  is  liable  for  special  dam- 
ages, though  message  unintelligible  to  operator,  where  company  or 
operator  had  notice  of  importance  of  message;  Wheelock  v.  Postal 
Telegraph  etc.  Co.,  197  Mass.  125,  127,  14  Ann.  Gas.  188,  83  N.  E.  315, 
316,  where  plaintiff  sent  agent  cipher  unrepeated  message  instructing 
him  to  buy  wool,  dami^es  were  limited  to  expenses  in  sending  message; 
Smith  V.  Western  Union  Telegraph  Co.,  80  Neb.  398,  114  N.  W.  289, 
holding  company  liable  for  loss  resulting  from  delay  in  transmitting 
cipher  message  from  grain  dealer  in  New  York  to  commission  house 
in  St.  Louis,  where  company  knew  character  of  business;  Western 
Union  Tel.  Co.  v.  Coggin,  68  Fed.  138,  15  C.  C.  A.  231,  and  Houston 
etc.  Tel.  Co.  v.  Davidson,  15  Tex.  Civ.  App.  336,  39  S.  W.  606,  tele- 
graph company  is  not  liable  for  negligent  delay  in  transmitting  cipher 
message  where  not  notified  of  nature  of  matter  to  which  it  relates; 
Central  Trust  Co.  v.  Clark,  92  Fed.  297,  34  C.  C.  A.  354,  in  absence 
of  knowledge  that  machinery  was  necessary  to  operate  railroad,  loss 
from  delay  in  delivery,  necessitating  stoppage,  cannot  be  recovered  for; 
Melson  v.  Western  Union  Tel.  Co.,  72  Mo.  App.  116,  where  telegram 
does  not  disclose  nature  of  business  contemplated  thereby,  damages 
limited  to  price  of  sending;  Hill  v.  Western  Union  Tel.  Co.,  42  S.  C. 
368,  46  Am.  St.  Rep.  735,  20  S.  E.  135,  striking  from  answer  allega- 
tion that  cipher  message  was  unintelligible  to  company  and  noninfor- 
mation  as  to  importance  is  error. 

Departed  from  in  Western  Union  Tel.  Co.  v.  Eubanks,  100  Ky.  601, 
66  Am.  St.  Rep.  866,  36  L.  R.  A.  714,  38  S.  W.  1070,  public  policy  for- 
bids exemption  from  damages  from  negligence  in  transmitting  cipher 
or  obscure  messages. 
XVI— 70 
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154  U.  S.  34-61,  38  li.  Ed.  806,  14  Sup.  Ot.  1108,  SCOTT  T.  McNEAL. 

Constitntlonal  prohibition  of  Fourteenth  Amendment  extends  to  acti 
of  ezecntive  or  Jndiclary,  as  well  as  legisUtnre. 

Approved  in  James  v.  Bowman,  190  U.  S.  138,  47  L.  Ed.  982,  23 
Sup.  Ct.  679,  holding  U.  S.  Rev.  Stats.,  §  6607,  for  punishment  of  per- 
sons, preventing  citizens  from  voting,  cannot  be  sustained  under 
fifteenth  amendment,  which  is  directed  against  State  action;  Chicago 
etc.  R.  R.  Co.  V.  Chicago,  166  U.  S.  234,  41  L.  Ed.  984,  17  Sup  Ct.  583, 
reaffirming  rule;  Nashville  etc.  Ry.  Co.  ▼.  Taylor,  86  Fed.  184,  suit 
against  State  board  of  equalization  to  enjoin  discriminatory  tax  in- 
volves Federal  question ;  King  v.  Hatfield,  130  Fed.  579,  holding  Yoid 
act  which  provides  for  forfeiture  of  land  without  redemption  for  non- 
payment of  taxes  and  not  providing  for  return  of  surplus  proceeds  to 
land  holder  upon  tax  sale;  Riverside  A  A.  Ry.  Co.  v.  Riverside,  118 
Fed.  743,  holding  suit  to  enjoin  city  from  enforcing  council  resohtion 
to  discontinue  furnishing  of  electric  power,  under  prior  contract,  in- 
volves Federal  question ;  American  Waterworks  etc.  Co.  v.  Home  Water 
Co.,  115  Fed.  178,  holding  suit  to  restrain  enforcement  of  city  ordi- 
nance, declaring  forfeiture  of  prior  exclusive  franchise  to  use  streets, 
involves    Federal   question. 

Distinguished  in  Barney  v.  New  York,  193  U.  S.  440,  48  L.  Ed.  741, 
24  Sup.  Ct.  502,  denying  Circuit  Court's  jurisdiction  where  it  appears 
from  plaintiff's  own  statement  that  act  complained  of  was  forbidden 
by  State  statute ;  Blake  v.  McClung,  172  U.  S.  260,  43  L.  Ed.  440, 19 
Sup.  Ct.  173,  upholding  Tennessee  Act  of  1889,  giving  residents  of  State 
priority  over  nonresidents  in  distribution  of  assets  of  foreign  corpora- 
tion, does  not  deny  equal  protection  of  laws ;  Indiana  etc.  Gas  Co.  v. 
State,  158  Ind.  622,  63  N.  E.  222,  upholding  requirement  of  city  gM 
company  authorized  by  town  ordinance  to  charge  rate  per  thousand 
cubic  feet,  that  one  customer  should  pay  meter  rate  while  others  p»y 
per  flat. 

State  decision  tliat  notice  provided  by  a  State  law  la  due  process  does 
not  bind  Supreme  Court. 

Approved  in  Grannis  v.  Ordean,  234  U.  S.  394,  58  L.  Ed.  1369,  34 
Sup.  Ct.  779,  summons  in  action  of  foreclosure  served  by  publication 
and  mailing  in  strict  compliance  with  State  statute  did  not  deprive 
defendant  of  property  without  due  process  because  his  name  was  mis- 
spelled, "Guilfuss"  instead  of  "Geilfuss";  dissenting  opinion  in  Harti- 
gan  V.  Board  of  Regents,  49  W.  Va.  59,  38  S.  E.  717,  majority  holding 
notice  and  hearing  not  required  in  proceeding  by  board  of  regents  of 
West  Virginia  university  in  removing  professors. 

Distinguished  in  Pim  v.  St.  Louis,  165  U.  S.  274,  41  L.  Bd.  716, 17 
Sup.  Ct.  323,  claim  of  Federal  right,  first  made  on  petition  for  rehear- 
ing, comes  too  late. 

Questions    considered   by    Federal     Supreme    Court   in  reviewing 
judgments  of  State  courts.    Note,  63  L.  B.  A.  579,  581. 
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No  Judgment  i»  due  process  If  without  Jurisdiction  or  notice  to  the 
party. 

Approved  in  Riverside  etc.  Cotton  Mills  v.  Menefee,  237  U.  S.  194, 
59  L.  Ed.  912,  35  Sup.  Ct.  579,  judgment  based  upon  service  upon 
director  of  foreign  corporation,  who  is  not  resident  agent  but  resides 
within  State,  is  void;  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  122,  59 
L.  Ed.  497,  35  Sup.  Ct.  255,  Federal  court  may  enjoin  enforcement 
of  void  judgment  obtained  in  State  court  in  suit  against  foreign  cor- 
poration by  service  of  process  upon  assistant  Secretary  of  State; 
Twining  v.  New  Jersey,  211  U.  S.  91,  101,  110,  6S  L,  Ed.  102,  107,  111, 
29  Sup.  Ct.  14,  "due  process  of  law"  as  used  in  Fourteenth  Amendment 
does  not  exempt  person  from  compulsory  self-incrimination  in  State 
court  of  State  that  has  not  adopted  such  policy  of  exemption;  Old 
Wayne  Mut.  Life  Assn.  v.  McDonough,  204  U.  S.  15,  51  L.  Ed.  348,  27 
Sup.  Ct.  236,  holding  personal  judgment  rendered  in  one  State  against 
corporation  of  another  State  void  for  want  of  proper  service;  Ballard 
V.  Hunter,  204  U.  S.  260,  51  L.  Ed.  474,  27  Sup.  Ct.  261,  holding  St. 
Francis  Basin  Levee  Act  does  not  deprive  nonresident  owners  of  prop^ 
erty  assessed  and  sold  pursuant  to  statute  of  their  property  without 
due  process  of  law;  Hilton  v.  Guyot,  159  U.  S.  167,  40  L.  Ed.  110,  16 
Sup.  Ct.  145,  judgment  of  foreign  country  not  recognising  American 
judgments  as  conclusive  is  only  prima  facie  evidence;  Pensacola  State 
Bank  v.  Thomberry,  226  Fed.  618,  holding  in  action  on  promissory 
note  that  decree  of  Illinois  district  was  void  for  lack  of  proper  service, 
except  as  to  one  defendant  who  appeared,  where  note  was  not  within 
Illinois  district;  Audas  v.  Highland  Land  &  Bldg.  Co.,  205  Fed.  864, 
125  C.  C.  A.  62,  personal  judgment  in  foreclosure  suit  against  nonresi- 
dent brought  in  by  constructive  service,  while  void,  does  not  invalidate 
that  part  of  judgment  foreclosing  mortgage;  Simon  v.  Southern  Ry. 
Co.,  195  Fed.  58,  115  C.  C.  A.  58,  default  judgment  against  foreign 
corporation  not  appearing,  where  service  was  upon  Assistant  Secretary 
of  State,  is  void;  Ex  parte  Harlan,  180  Fed.  131,  denying  release  on 
habeas  corpus  on  ground  of  conviction  at  unauthorized  time;  Central 
of  Georgia  Ry.  Co.  v.  Railroad  Commission,  161  Fed.  965,  Federal  court 
may  enjoin  enforcement  of  rate  statutes  of  Alabama  imposing  sucb 
heavy  penalties  for  violation  as  to  deprive  railroads  of  property  without 
due  process  of  law;  Moredock  v.  Elirby,  118  Fed.  184,  holding  invalid, 
as  applied  to  actions  in  personam.  Civ.  Code  Prac.  Ky.,  §  51,  provid- 
ing for  services  upon  manager  in  person  in  charge  of  business  of  non- 
resident; Archuleta  v.  Archuleta,  52  Colo.  608,  123  Pac.  823,  in  divorce 
proceedings  order  to  company  to  cancel  certificate  of  stock  and  issue 
one  to  plaintiff  was  void  where  present  owners  of  stock  certificate  were 
not  parties,  had  no  notice  and  took  no  part  in  suit;  Flexner  v.  Farson, 
268  111.  439,  Ann.  Gas.  1916D,  810,  109  N.  £.  328,  statute  of  Kentucky 
construed  to  justify  personal  judgment  against  nonresident  partners 
doing  business  in  State  where  service  of  summons  is  had  on    agent 
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within  State  denies  due  process  of  law;  Old  Dominion  Copper  Min. 
etc.  Co.  V.  Bigelow,  203  Mass.  209,  40  L.  R.  A.  (N.  S.)  814,  89  N.  E. 
215,  judgment  of  Federal  court  in  another  State  in  favor  of  executor 
of  promoter  sued  by  corporation  for  rescission  of  sale  is  not  available 
as  estoppel  in  Massachusetts  court  in  suit  by  corporation  against  asso- 
ciate promoter  for  secret  profits  made  in  sale  of  property,  where  asso- 
ciate promoter  was  not  party  to  first  suit;  Hunt  v.  Searcy,  167  Mo. 
180,  67  S.  W.  213,  holding  invalid  Rev.  Stats.  1845,  p.  593,  authorizing 
County  Court  in  its  discretion  to  cause  insane  persons  to  be  brought 
before  it  without  previous  notice;  Strom's  Estate  v.  Strom,  134  Mo. 
App.  347,  114  S.  W.  582,  order  of  probate  court  authorizing  executor 
to  collect  rents  is  not  void  for  failure  to  g^ve  notice  to  husband,  as  his 
rights  would  not  be  concluded  by  order;  Herman  v.  Barth,  85  Neb.  727, 
124  N.  W.  137,  decree  foreclosing  tax  lien  based  upon  service  by  pub- 
lication prior  to  year  1909,  where  owner  ia  resident  of  State,  is  void, 
and  may  be  attacked  in  action  to  redeem  premises  from  lien  for  taxes 
and  remove  cloud  from  title ;  Matter  of  Killan,  172  N.  Y.  557,  65  N.  E, 
564,  holding  void,  as  to  brother  of  deceased  living  in  foreign  country 
and  not  cited  to  appear,  judicial  settlement  of  accounts  of  admin- 
istrator of  intestate's  estate;  Cowie  v.  Strohmeyer,  150  Wis.  443,  136 
N.  W.  973,  beneficiaries  of  trust  fund,  some  of  whom  were  minors, 
mistaking  their  own  rights,  and  consenting  to  improper  disbursements, 
are  not  estopped  from  insisting  upon  restoration  of  fund;  dissenting 
opinion  in  Ex  parte  Martinez,  66  Tex.  Cr.  114,  145  S.  W.  1019,  ma- 
jority holding  citizen  of  Mexico  residing  in  State  tried  in  accordance 
with  laws  of  State  has  received  all  rights  entitled  to  by  treaty;  dis- 
senting opinion  in  Hartigan  v.  Board  of  Regents  of  West  Virginia 
University,  49  W.  Va.  58,  38  S.  E.  717,  majority  holding  notice  and 
hearing  not  required  in  proceedings  by  board  of  regents  of  West 
Virginia  university  for  removal  of  professor. 

Due  process  ef  law  defined. 
Approved  in  dissenting  opinion  in  Taylor  v.  Beckham  (No.  1),  178 
U.  S.  600,  605,  45  L,  Ed.  1209,  20  Sup.  Ct.  1015,  1017,  majority  holding 
decision  of  State  court  adverse  to  claimant  to  office  of  Governor  de- 
prives him  of  no  right  under  Fourteenth  Amendment. 

Judgment  in  rem  binds  only  those  making  themselves  parties,  or  vritb, 
notice  either  actnal  or  constmctive. 

Approved  in  New  Orleans  Water  Works  v.  New  Orleans,  164  U.  S. 
480,  41  L.  Ed.  528,  17  Sup.  Ct.  165,  equity  cannot  make  decree  affect- 
ing interests  of  interested  parties  not  before  court;  Central  Trust 
Co.  V.  Chattanooga  etc.  R.  R.  Co.,  68  Fed.  688,  where  garnishee  and 
debtor  are  nonresidents  and  debt  is  payable  in  State  of  their  resi- 
dence, there  is  no  property  subject  to  garnishment  in  Federal  courts; 
In  re  Dana,  68  Fed.  895,  indictment  in  one  State  is  not  conclasive 
upon  def en'dant  elsewhere ;  National  Bank  of .  Wilmington  &  Brandy- 
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wine  V.  Fnrtiek,  2  Marv.  (Del.)  62,  69  Am.  St.  Bep.  104,  44  L.  B.  A. 
118,  42  Atl.  481,  foreign  corporation  cannot  be  summoned  as  garnishee 
in  one  state  to  reach  debt  payable  in  another;  Baltimore  etc.  R.  R. 
Co.  V.  Flaherty,  87  Md.  107,  39  Atl.  526,  to  bill  filed  to  affect  fund  in 
which  different  persons  have  interests,  all  must  be  made  parties; 
O'Herron  v.  Gray,  168  Mass.  578,  60  Am.  St.  Rep.  416,  40  L.  R.  A.  501, 
47  N.  E.  431,  probate  decree  authorizing  sale  of  minor's  property  does 
not  authorize  pledge  thereof  by  guardian;  Springer  v.  Shavender,  118 
N.  C.  42,  54  Am.  St  Rep.  710,  33  L.  R.  A.  775,  23  S.  E.  976,  arguendo. 
:  Distinguished  in  Hamilton  v.  Brown,  161  U.  S.  274,  40  L.  Ed.  699,  16 
Sup.  Ct.  592,  judgment  in  Texas  escheat  proceedings  is  conclusive 
against  all  having  constructive  notice  by  publication. 

Validity  of  statute  providing  for  service  on  agent  of  nonresident 
partnership.    Note,  Ann.  Oas.  1916D,  814. 

Judgment  in  rem  is  wholly  void  if  essential  Jurisdictional  fact  does  not 
exist. 

Approved  in  Forsythe  v.  Hammond,  142  Ind.  519,  SO  L.  R.  A.  588, 
41  N.  E.  951,  question  affecting  jurisdiction  of  trial  or  appellate  courts 
will  be  considered,  though  first  raised  on  appeal. 

Probate  court  has  no  Jurisdiction  over  living;  its  acts  void  if  person 
alive,  though  long  unheard  of. 

Approved  in  White  v.  Tacoma,  109  Fed.  34,  holding  levy  of  special 
assessment  by  appropriate  board  to  cover  cost  of  street  assessments 
cannot  stand  if  found  to  be  in  fact  disproportionate  to  benefits;  Singo 
V.  Fritz,  165  Ala.  662,  51  South.  869,  holding  decree  of  probate  court 
not  void  for  want  of  notice  to  minor  heir  and  refusing  to  set  it  aside 
upon  petition  by  such  heir;  King's  Appeal,  88  Conn.  425,  91  Atl.  268, 
under  statute  giving  probate  courts  jurisdiction  to  administer  estates 
of  nonresidents  presumptively  dead,  notice  by  publication  is  sufficient 
where  absentee  has  not  been  heard  of  for  over  twenty-seven  years; 
Richmond  etc.  R.  R.  Co.  v.  Gorman,  7  App.  D.  C.  110,  judgment  in 
action  for  death  in  North  Carolina  court,  by  consent,  in  favor  of  ad- 
ministrator and  against  railroad,  cannot  be  collaterally  attacked  in  this 
»court  for  fraud;  In  re  Estate  of  Barrett,  167  Iowa,  222,  149  N.  W. 
249,  in  proceeding  by  administrator  to  discover  assets,  evidence  wiu 
insufficient  to  show  that  person  for  whose  estate  administrator  was  ap- 
X)ointed  was  still  alive;  Savings  Bank  of  Baltimore  v.  Weeks,  103  Md. 
605,  608,  64  Atl.  296,  297,  pronouncing  invalid  statute  providing  for 
administration  of  estate  of  person  absent  and  unheard  of  for  seven 
years;  Clapp  v.  Houg,  12  N.  D.  605,  606,  608,  102  Am.  St.  Rep.  589, 
65  L.  R.  A.  757,  98  N.  W.  711,  712,  713,  holding  void  statute  which 
provides  for  administration  of  estates  of  absentees  even  though  no 
distribution  is  provided  for;  Carr  v.  Brown,  20  R.  I.  222,  78  Am.  St. 
Rep.  861,  862,  38  Atl.  10,  11,  holding  invalid  Pub.  Laws  1882-85,  c.  298, 
providing  for  administration  upon  estate  of  one  who  has  been  absent 
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and  unheard  of .  for  .seven  years ;.  Bugter  v.  Warren,  35  Tex.  Civ.  651, 
80  S.  W.  1067,  denying  validity  to  administrator's  sale  of  headrigfat 
certificate  to  land  where  person  entitled  thereto  was  still  living;  In  re 
Clark's  Estate,  79  Vt.  65,  118  Am.  8t  Rep.  9S8,  64  Atl.  232,  adminis- 
trator de  bonis  non  of  decedent's  estate  directed  to  make  payment  to 
certain  person  whom  he  claims  is  still  alive  may  appeal  from  decree  of 
court  appointing  administrator  for  such  person;  Selden  v.  Kennedy, 
104  Va.  828,  4  L.  R.  A.  (N.  S.)  944,  52  S.  E.  636,  denying  validity  to 
administration  of  absentee's  estate  during  his  lifetime  and  without 
his  knowledge  or  consent;  Jordan  v.  Chicago  etc.  Ry..  Co.,  125  Wl^. 
592,  104  Am.  St.  Rep.  865,  1  L.  R.  A.  (N.  S.)  885,  104  N.  W.  807, 
finding  that  decedent  left  property  within  State  cannot  be  collaterally 
attacked;  Springer  v.  Shavender,  118  N.  C.  44,  54  Am.  St  Rep.  712,  83 
L.  R.  A.  776,  23  S.  E.  977,  administration  of  living  person's  estate  is 
absolutely  void  ab  initio;  Garr  v.  Brown,  20  R.  I.  220,  38  L.  R.  A.  296, 
38  Atl.  10,  law  providing  for  distribution  of  estate  of  one  not  heard 
from  for  seven  years,  as  dead,  is  unconstitutional;  dissenting  opinion 
in  In  re  Sail,  59  Wash.  549, 140  Am.  St.  Rep.  885,  110  Pac.  36,  majority 
holding  that  court  has  jurisdiction  to  ap]>oint  nonresident  as  guardian 
of  bis  incompetent  brother,  also  nonresident,  and  having  property 
within  State,  where  brother  had  disappeared  year  and  a  half  before. 

Distinguished  in  Barton  v.  Kimmerley,  165  Ind.  610,  76  N.  E.  250, 
holding  void  statute  providing  for  sale  of  property  of  absentees  where 
sale  is  necessary  to  pay  debts  or  provide  for  owner's  family;  Winter  v. 
Supreme  Lodge  K.  of  P.,  96  Mo.  App.  15,  69  S.  W.  665,  holding  pre- 
sumption of  death  from  long  absence  is  not  imperative  rule  of  law 
where  circumstances  permit  different  inference;  Jordan  v.  Chicago  etc. 
Ry.  Co.,  125  Wis.  588,  110  Am.  St.  Rep.  865,  1  L.  R.  A.  (N.  S.)  885, 
104  N.  W.  805,  finding  that  decedent  left  property  within  State  cannot 
be  collaterally  attacked;  Cunnius  v.  School  Dist.,  206  Pa.  St.  472,  56 
Atl.  17,  upholding  act  of  June  24,  1885,  relating  to  grant  of  letters  of 
administration  on  estates  of  persons  being  absent,  giving  court  jurisdic- 
tion to  determine  fact  of  death. 

Executors  and  administrators — Administration  on  property  of  liv- 
ing person.    Note,  54  Am.  St.  Rep.  719. 

Right  to  and  effect  of  administration  on  estate  of  person  presumed 
to  be  dead.    Note,  3  Ann.  Cas.  1127. 

Validity  of  acts  done  under  letters  testamentary  or  of  administra- 
tion afterward  revoked  or  held  invalid.  Note,  43  L.  R.  A.  (K.  S.) 
636. 

Presumption  of  death  from  absence.  Note,  L.  R.  A.  1915B»  730, 
733,  743. 

Next  of  Un  and  legatees  have  no  rights  in  estate  of  a  living  person. 

Approved  in  Nicholson  v.  Commissioners  of  Dare  Co.,  118  N.  C.  32, 

24  S.  E.  728,  where  it  does  not  appear  that  there  has  ever  been  a  per- 
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sonal  repsasentative  of  testator's  estate,  legatee  cannot,  in  own  name, 
compel  payment  of  claim. 

Acts  of  administrator  of  living  person  are  wholly  void  and  collaterally 
attackable. 

Approved  in  Hamilton  v.  Brown,  161  U.  S.  267,  40  L.  Ed.  697,  16  Sup. 
Ct.  589,  proceedings  for  escheat  are  void  if  person  is  alive;  Springer 
V.  Shavender,  118  N.  C.  47,  54  Am.  St  Eep.  714.  83  L.  R.  A.  777,  23 
S.  E.  978,  administration  on  lands  of  living  person  is  void  as  against 
bot}i  supposed  decedent  and  his  heirs. 

•'  When  a  collateral  attack  may  and  may  not  be  made  on  the  right 
of  an  acting  administrator.    Note,  81  Am.  St.  Bep.  543,  544,  546. 

Collateral  attack  on  decree  granting  letters  testamentary  or  of  ad- 
ministration.   Note,  4  Ann.  Oaa.  1119. 

Court  decree  pronouncing  living  man  dead  and  dlstrllratlng  Ids  estate 
is  undue  deprivation. 

Approved  in  Jennings  v.  Wood,  192  Fed.  509, 112  C.  C.  A.  667,  finding 
of  Secretary  of  Interior  does  not  validate  lease  of  Indian  allotted  land, 
invalid  because  lessee  was  minor;  Ristey  v.  City  of  Utica,  179  Fed.  887, 
persons  paying  taxes  under  illegal  act  of  city  without  State  authority 
cannot  obtain  equitable  relief  in  Federal  court  on  ground  of  deprivation 
of  property  without  due  process;  American  Loan  etc.  Co.  v.  Grand 
Rivers  Co.,  159  Fed.  779,  money  deposited  in  Federal  court  and  remain- 
ing unclaimed,  if  subject  to  escheat  belongs  to  State  and  not  to  Federal 
government;  University  of  the  South  v.  Jetton,  155  Fed.  188,  action  by 
university  to  enjoin  State  officers  from  collecting  and  levying  of  taxes 
on  exempt  property  is  within  jurisdiction  of  Federal  court;  Martin  v. 
White,  146  Fed.  466,  76  C.  C.  A.  671,  necessary  to  serve  insane  person 
with  notice  of  application  to  appoint  guardian;  New  York  Life  Ins.  Co. 
V.  Chittenden  &  Eastman,  134  Iowa,  616, 120  Am.  St.  Rep.  444,  13  Ann. 
Gas.  408,  11  L.  R.  A.  (N.  S.)  233,  112  N.  W.  98,  life  insurance  company 
paying  policy  on  presumption  of  death  of  insured  could  not  recover 
amount  paid  on  reappearance  of  such  person;  Byerly  v.  Eadie,  95  Kan. 
405,  148  Pac.  759,  where  patent  to  public  land  has  been  issued  to  heirs, 
land  is  not  part  of  estate  and  cannot  be  sold  to  pay  debts  of  deceased 
or  costs  of  administration ;  Cleaveland  v.  Draper,  194  Mass.  122,  80 
N.  E.  228,  holding  decree  of  distribution  of  estate  is  protection  to  ad- 
ministrator who  acts  in  good  faith  under  it;  Grimes  v.  Miller,  221  Mo. 
641,  642,  133  Am.  St.  Rep.  501,  121  S.  W.  22,  fact  that  heir  was  absent 
more  than  seven  years  does  not  preclude  his  recovery  of  interest  in 
estate  partitioned  by  other  heirs;  Iron  Mountain  R.  R.  Co.  v.  Memphis, 
96  Fed.  122,  37  C.  C.  A.  410,  city  resolution,  declaring  forfeiture  of 
contract  with  railroad,  and  declaration  of  intention  to  seize  tracks,  is 
threatened  deprivation  without  due  process;  dissenting  opinion  in 
Springer  v.  Shavender,  118  N.  C.  53,  33  L.  R.  A.  778,  23  S.  E.  980, 


154  U.  S.  51-102         NOTES  ON  U.  S.  REPORTS.  1112 

majority  holding  such  decree  void  as  to  heirs  as  well  as  supposed  de- 
cedent; dissenting  opinion  in  United  States  v.  Ju  Toy,.  198  U.  S.  276, 
49  L.  Ed.  1049,  25  Sup.  Ct.  644,  majority  upholding  statute  making 
decision  of  department  on  right  of  Chinese  to  enter  United  States  con- 
clusive on  Federal  courts,  even  where  citizenship  claimed. 

Distinguished  in  Cunnius  v.  Reading  School  Dist.,  198  U.  S.  471,  472, 
473,  474,  49  L.  Ed.  1131. 1132,  25  Sup.  Ct.  721,  upholding  statute  providing 
for  administration  of  property  of  absentee,  providing  for  revocation  if 
he  be  alive  and  security  for  all  sums  given  distributees;  St.  Louis  etc. 
Ry.  Co.  V.  Davis,  132  Fed.  636,  assessment  by  State  board  of  railroad 
property  at  higher  percentage  of  value  than  other  property  not  act  of 
State  within  Fourteenth  Amendment. 

Constitutionality    of    statutes    for    administration    of    absentee's 
estate.    Note,  4  L.  B.  A.  (N.  S.)  945. 

Miscellaneous.  Cited  in  Riee  v.  Ruble,  39  Okl.  53, 134  Pae.  50,  grantor 
of  land  seeking  to  disaffirm  deed  on  ground  of  minority  has  burden 
of  proof  of  minority,  and  admissibility  of  enrollment;  record  is 
doubtful. 

154  U.  S.  51-102,  38  L.  Ed.  908,  14  Bap.  Ot.  1062,  CONSTABLE   ▼.  NA- 
TIONAIi  S.  8.  CO. 

SMp  Limited  Liability  Act  exempts  owner  from  loss  by  fire  if  not 
negligent,  and  includes  foreign  ships. 

Approved  in  In  re  Dominion  S.  S.  Co.,  115  Fed.  848,  holding  in  pro- 
ceeding in  District  Court,  under  Rev.  Stats.,  §4282,  to  limit  ship 
owner's  liability  for  loss  by  fire,  court,  will  determine  question  of 
negligence;  Cunard  S.  S.  Co.  v.  Kelley,  115  Fed.  686,  53  C.  C.  A.  310, 
holding  general  clause  in  bill  of  lading  exempting  ship  owner  from 
liability  for  loss  of  goods  on  quay  or  by  loss  by  thieves  does  not  in- 
clude negligence  and  is  valid ;  Gardner  v.  Southern  R."  R.  Co.,  127  N.  C. 
296,  37  S.  £.  329,  holding  common  carrier  cannot  exempt  itself  from 
loss  occasioned  by  negligence  by  unreasonably  reduced  valuaticm  clause. 

Cargo  most  be  delivered  at  nsiial  wharf  and  notice  glTen  consignee,  if 
Imown. 

Approved  in  Rosenstein  v.  Vogemann,  184  N.  Y.  331,  77  N.  E.  626, 
where  notice  was  given  consignee  between  2  and  3  o'clock  and  dock 
collapsed  at  5  next  afternoon,  destroying  consignment,  carrier  is  liable, 
steamer  having  no  regular  schedule  or  docking  place. 

Stipulation  against  liability  for  fire,  after  unloading,  is  Talid. 
Approved  in  Parker  v.  Atlantic  etc.  R.  R.  Co.,  133  N.  C.  339,  6S 
L.  R.  A.  827,  45  S.  E.  659,  holding  contract  with  shipper  of  perishable 
fruit,  ''subject  to  delay,"  if  intended  to  cover  delays  from  carrier's 
negligence,  would  be  inoperative;  Schaller  v.  Chicago  etc.  Ry.  Co.,  97 
Wis.  39,  71  N.  W.  1044,  common  carrier  may  by  contract  exempt  itself 
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from  loss  by  fire  not  happening  through  its  negligence;  dissenting 
opinion  in  Jones-Lane  Co.  v.  Atlantic  Coast  Line  R.  Co.,  148  N;  C.  589, 
62  S.  E.  704,  majority  holding  stipulation  for  limited  liability  in  con- 
sideration of  reduced  rate  is  valid. 

Distinguished  in  Thomas  v.  Lancaster  Mills,  71  Fed.  485,  19  C.  C.  A. 
88,  stipulation  exempting  carrier  from  liability  does  not  apply  to  loss 
caused  by  its  negligent  exposure. 

Validity  and  effect  of  stipulation  limiting  liability  of  carrier  of 
goods  for  loss  by  fire.    Note,  20  Ann.  Oas.  229. 

Delivery  must  be  according  to  custom  and  usage  of  the  port^  to  dis- 
charge carrier. 

Approved  in  The  Italia,  187  Fed.  114,  109  C.  C.  A.  33,  vessel  dis- 
charging shipment  of  macaroni  on  covered  pier  in  New  York  was  not 
negligent,  and  not  liable  for  damages  caused  by  bursting  of  pipe  in  roof 
during  extraordinary  rainfall;  Herbst  v.  The  Asiatic  Prince,  97  Fed. 
345,  holding  ship's  delivery  of  dutiable  goods  to  customs  authorities, 
as  required  by  law  and  usage  of  port,  is  good  delivery;  In  re  Louisville 
etc.  Packet  Co.,  95  Fed.  997,  passenger's  baggage,  placed  on  wharf  boat, 
to  which  vessel  is  moored,  is  ''shipped"  within  Rev.  Stats.,  §4283 
(Liability  Act). 

Distinguished  in  Pacific  Steam  Whaling  Co.  v.  Grismore,  117  Fed.  71, 
54  C.  C.  A.  454,  holding  steamship  liable  for  delay  in  landing  passenger's 
baggage  after  voyage  to  Nome  where  vessel  visited  other  ports  before 
returning  to  unload  same ;  Saunders  v.  Southern  Ry.  Co.,  128  Fed.  19,  62 
C.  C.  A.  523,  holding  common  carrier  may  contract  for  reasonable  limita- 
tion of  common-law  liability  for  non-negligent  loss  of  freight  or  baggage ; 
Barker  v.  Pullman's  Palace  Car  Co.,  124  Fed.  567,  holding  creditor  of 
selling  company  may  enforce  against  purchasing  corporation  agreement 
to  satisfy  indebtedness  of  former;  Rowe  v.  Moon,  115  Wis.  569,  92  N.  W. 
263,  holding  sureties  on  appeal  bond  of  one  of  three  partners,  paying 
judgment  on  affirmance  of  order,  may  obtain  satisfaction  from  another 
of  the  partners. 

Sufficiency  of  delivery  of  goods  by  carrier  by  water  to  terminate 
its  liability.    Note,  6  Ann.  Cas.  19,  22. 

Deviation  is  unnecessary  departure  from  usual  course  and  contrary  to 
custom. 

Approved  in  Empire  State  Cattle  Co.  v.  Atchison  etc.  Ry.  Co.,  210 
U.  S.  21,  15  Ann.  Oas.  70,  52  L.  Ed.  941,  28  Sup.  Ct.  607,  railroad  was 
not  negligent  in  sending  cattle  trains  via  Kansas  City  during  flood  of 
1903,  and  was  not  liable  for  damages  resulting  from  change;  Pacific 
Coast  Co.  v:  Yukon  Ind.  Transp.  Co.,  155  Fed.  34,  83  C.  C.  A.  625,  pro- 
vision of  bill  of  lading  giving  vessel  right  to  deviate  does  not  authorize 
her  after  arriving  at  port  of  delivery  to  return  to  port  of  shipment 
with  goods  on  board,  and  make  second  voyage  to  port  of  delivery; 
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Green- Wheeler  Shoe  Co.  v.  Chicago  etc.  Ry.  Co.,  130  Iowa,  130,  106 
N.  W.  600,  where  railroad  negligently  delays  goods  so  that  they  are 
destroyed  by  act  of  God,  it  is  liable ;  McKahan  v.  American  Express  Co., 
209  Mass.  273,  Ann.  Cas.  1912B,  612,  86  L.  B.  A.  (N.  S.)  1046,  95  N.  E. 
786,  shipper  could  rescind  limited  liability  contract  for  shipment  of 
horses  for  breach  of  condition  by  carrier  preventing  attendants  from 
accompanying  animals. 

Duty  of  carrier  as  to  route.    Note,  S7  L.  B.  A.  (N.  S.)  223. 

Effect   of   deviation   upon   carrier's   rights   and  liabilities.    Note, 
2  B.  B.  0.  689,  591. 

Carrier's  duty  to  proceed  by  usual  route.    Note,  6  E.  B.  0.  281. 

sup's  obligation  is  imaffectad  by  discliargo  In  New  York  at  pier  not 
Its  own,  unless  consignee  prejudiced. 

Approved  in  Schaller  v.  Chicago  etc.  Ry.  Co.,  97  Wis.  40,  71  N.  W. 
1045,  contract  exempting  carrier  from  loss  by  fire,  unless  through 
negligence,  imposes  burden  on  shipper  of  proving  negligence. 

Well-established  practice,  even  of  private  oflce,  is  presnmed  to  haye 
been  followed. 

Approved  in  Davis  v.  Louisville  Trust  Co.,  181  Fed.  13,  30  L.  R.  A 
(N.  S.)  1011,  104  C.  C.  A.  24,  report  as  to  assets  of  corporation  and 
statements  of  its  president  made  to  Dun  &  Co,  and  placed  on  file  for 
subscribers,  after  death  of  representative  making  report,  is  admissible 
as  prima  facie  evidence  that  statements  were  made  by  president. 

One  for  whom  contract  is  made  without  his  knowledge  cannot  repudiate 
his  own  inconsistent  contract. 

Cited  in  Brower  Lumber  Co.  v.  Miller,  28  Or.  671,  62  Am.  St  Eep. 
809,  43  Pac.  661,  arguendo. 

One  can  only  sue  on  contract  for  his  benefit,  if  made  with  that  object 
and  Intent. 

Approved  in  Silver  King  Coalition  Mines  Co.  v.  Silver  King  Consol. 
Mines  Co.,  204  Fed.  175,  122  C.  C.  A,  402,  cotenant  and  creditor  of 
grantor  may  enforce  promise  of  grantee  to  pay  outstanding  debts  of 
grantor,  including  value  of  one-half  of  ore  extracted  from  common 
property;  Pennsylvania  Steel  Co.  v.  New  York  City  Ry.  Co.,  198  Fed. 
750,  117  C.  C.  A,  503,  agreement  of  lessee  of  street  railroad  to  pay  mort- 
gage bonds  merely  imposes  obligation  to  pay  deficiency  upon  foreclosure, 
and  bondholders  have  no  claim  provable  against  receiver  of  lessee  prior 
to  foreclosure  and  sale;  Hanson  v.  W.  L.  Blake  &  Co.,  155  Fed.  363, 
oral  agreement  by  mortgagor  to  insure  property  for  benefit  of  mort- 
gagee whose  money  was  used  in  its  purchase  gives  mortgagee  equitable 
lien  upon  proceeds  of  insurance  as  againsit  mortgagor  or  his  trustee  in 
bankruptcy ;  Gamble  v.  Rural  etc.  School  Dist.,  146  Fed.  119,  76  C.  C.  A 
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539,  assumption  by  third  party  of  debt  enforceable  by  creditor  only  in 
equity;  Anglo-American  Savings  etc.  Assn.  v.  Campbell,  13  App.  D.  C. 
599,  43  L.  R.  A.  622,  holding  promise  of  building  association  to  advance 
owner  of  lots  full  sum  for  construction  of  houses  does  not  impress  upon 
part  retained  by  association  trust  in  f avoj  of  holders  of  mechanics '  liens ; 
Brower  Lumber  Co.  v.  Miller,  28  Or.  570,  52  Am.  St.  Bep.  808,  43  Pac. 
661,  contractor's  agreement  with  city  to  pay  all  sums  due  for  materials 
by  others  does  not  render  him  answerable  to  subcontractor;  Mont- 
gomery v.  Rief,  15  Utah,  502,  50  Pac.  625,  intention  of  contractors  to 
benefit  third  party,  or  obligation  from  promisor  to  him,  is  necessary. 

Third  party's  right  to  sue  on  contract  for  his  benefit.    Note,  25 
L.  R.  A.  262,  272. 

Bond  or  other  obligation  extorted  by  imbllc  officer  under  color  of  office 
cannot  be  enforced. 

Cited  in  United  States  v.  Jones,  77  Fed.  722,  arguendo. 

Prima  facie  evidence  of  ownership  of  ship  from  register.    Note, 
24  E.  R.  C.  215. 

164  U.  8.  103-111,  38  L.  Ed.  924,  14  Sap.  Ct.  986,  DUNHAM  ▼.  IIENNISON 
MTO.  CO. 

Reissue  cannot  be  allowed  with  new  and  dlJitlnct  privileges  at  expense 
of  Innocent  parties. 

Approved  in  Morse  Chain  Co.  v.  Link  Belt  Co.,  182  Fed.  826,  Morse 
reissue  patent  for  chain-driving  gear  for  transmission  of  power  is  void 
as  not  being  for  same  invention  as  original  patent;  Eby  v.  King,  158 
U.  S.  373,  39  L.  Ed.  1021,  15  Sup.  Ct.  974,  Eby's  reissue  No.  7851,  for 
cobcarriers  and  comshellers,  is  void;  Mast  v.  Iowa  Windmill  etc.  Co., 
68  Fed.  222,  reissue  broadening  original  can  only  be  had  when  mis- 
take or  inadvertence  is  shown;  In  re  Starkey,  21  App.  D.  C.  525,  ap- 
plication for  reissue  patent  for  adjustable  school  desk  and  seat  made 
six  years  after  grant  of  patent  was  properly  rejected. 

Patent  No.  331,U8^  for  tag-envelope,  to  be  opened  wltboat  tearing, 
not  Infringed  by  one  which  must  be  torn. 

Approved  in  De  Loriea  v.  Whitney,  63  Fed.  620,  11  C.  C.  A.  355,  com- 
bination not  including  all  elements  does  not  infringe;  Overweight  etc. 
Elev.  Co.  V.  Improved  Order  BM  Men's  Hall  Assn.,  94  Fed.  159,  36 
C.  C.  A.  125,  inventor  of  first  improvement  cannot  invoke  doctrine  of 
equivalents  to  defeat  all  subsequent  improvements. 

Miscellaneous.  Cited  in  Crown  Cork  etc.  Co.  v.  Aluminum  Stopper 
Co.,  108  Fed.  858,  48  C.  C.  A.  72,  upholding  Painter  reissue  patent  No. 
11,685,-  for  bottle-stopper,  containing  claim  broader  than  original,  but 
within  the  invention. 
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154  TJ.  8.  111-116,  38  I*.  Ed.  927,  14  Sap.  Ct.  905,  MOBBISON  T.  WAT- 
SON. 

Supreme  OooTt  baji  not  JvriBdlctlon  on  error  to  State  conrt,  anlasi 
Federal  rigbt  set  ap  in  proper  way  and  time. 

Approved  in  Sayward  v.  Denny,  168  U.  S.  183,  89  L.  Ed,  942,  15  Sup. 
Ct.  778,  and  Oxley  Stove  Co.  v.  Butler  Co.,  166  U.  S.  668,  41  L.  Ed.  1163, 
17  Sup.  Ct.  712,  reaffirming  rule;  Charleston  etc.  Bridge  Co.  v.  West 
Virginia,  168  U.  S.  704,  42  L.  Ed.  1212,  18  Sup.  Ct.  941,  dismissed  on 
authority  of  principal  case ;  Erie  R.  R.  v.  Purdy,  185  U.  S.  154,  46  L.  Bd. 
851,  22  Sup.  Ct.  607,  holding  Federal  question  insufficiently  raised  where 
not  presented  to  lower  State  court  and  where  appellate  court  declined 
to  pass  upon  it ;  Moliter  v.  Wabash  R.  Co.,  180  Mo.  App.  92,  168  S.  W. 
253,  in  personal  injury  action  by  railroad  employee,  where  petition 
is  based  on  State  law,  motion  for  new  trial  on  ground  that  evidence 
shows  action  to  be  governed  by  Federal  Employers'  Liability  Act  is 
sufficient  to  raise  Federal  question. 

Federal  rlgbt  mnat  be  claimed  before  Judgment  in  State  court 
Approved  in  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  541, 
40  L.  Ed.  263,  16  Sup.  Ct.  88,  following  rule ;  Jones  v.  United  States, 
179  Fed.  592,  103  C.  C.  A.  142,  where  plea  in  abatement  in  criminal  ease 
was  submitted  to  court  and  overruled,  it  was  not  error  to  submit  issue 
raised  by  such  plea  to  jury;  City  of  Pittsburgh  v.  Jonathan  Clark  & 
Sons  Co.,  154  Fed.  467,  83  C.  C.  A.  262,  in  action  at  law,  Circuit  Court 
of  Appeals  cannot  review  questions  not  decided  by  trial  court. 

Time  and  manner  of  raising  and  deciding  questions  in  State 
court  to  obtain  review  in  Federal  Supreme  Court.  Note,  6S 
L.  R.  A.  34,  89. 

154  U.  S.  116-118,  38  I..  Ed.  929,  14  Sup.  Ct  1082,  IN  BE  LOOKWOOD. 

Bight  of  suffrage  was  not  a  privilege  of  cltizensMp  under  Fourteenth 
Amendment,  and  was  not  added  by  it. 

Approved  in  Shaw  v.  City  Council  of  Marshalltown,  131  Iowa,  132, 
9  Ann.  Gas.  1039,  10  L.  B.  A.  (N.  S.)  825, 104  N.  W.  1123,  statute  giring 
preference  to  honorably  discharged  soldiers  and  sailors  of  Civil  War 
in  appointments  for  public  service  is  valid. 

Bight  to  practice  law  in  State  court  is  not  privilege  of  Federal  dtlsen- 
ship. 

Approved  in  Smith  v.  Texas,  233  U.  S.  636,  Ann.  Oas.  1915D, 
420,  L.  B.  A.  1915D,  677.  58  L.  Ed.  1132,  34  Sup.  Ct.  681,  statute  of 
Texas  prohibiting  person  from  acting  as  conductor  on  train,  without 
having  had  two 'years'  experience  as  brakeman,  is  void  as  applied  to 
person  who  had  spent  twenty-one  years  in  railroad  business;  Philbrook 
v.  Newman,  85  Fed.  142,  State  court's  judgment  of  disbarment  does 
not  deprive  attorney  of  Federal  right  or  immunity;  Hoboken  v.  Good- 
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man,  68  N.  J.  L.  221,  51  Atl.  1093,  npholding  city  ordinance  prohibiting 
employment  of  women  in  connection  with  sale  of  intoxicating  liquors; 
State  V.  Currens,  111  Wis.  434,  87  N.  W.  562,  upholding  Rev.  Stats. 
1898,  §  1435b,  requiring  certain  course  of  study  and  passage  of  State 
medical  examination  as  prerequisite  for  practice  of  medicine. 

154  U.  8.  118-129,  38  L.  Ed.  930,  U  Sup.  Ot  992,  THE  HATTIAN  BS- 
PUBIJO. 

Plea  of  anotlier  action  pending  cannot  be  allowed  unless  same  parties, 
same  rights  asserted  and  relief  prayed. 

Approved  in  Land  v.  Ferro-Concrete  Const.  Co.,  221  Fed.  439,  action 
commenced  in  State  court  and  removed  to  Federal  court  is  within  rule 
that  pendency  -of  action  in  State  court  does  not  abate  action  in  Federal 
court;  Richardson  v.  Opelt,  60  Neb.  188,  82  N.  W.  380,  holding  plea 
of  action  pending  is  insufficient  where  first  action  is  on  first  mortgage, 
while  second  suit  is  for  enforcement  of  second  chattel  mortgage. 

Distinguished  in  Marks  v.  Marks,  75  Fed.  333,  pendency  of  suit  in 
State  court  is  not  good  plea  to  suit  in  Federal  court  on  same  subject; 
First  Nat.  Bank  v.  Lewinson,  12  N.  M.  152,  76  Pac.  288,  judgment 
on  judgment  on  note  of  firm  against  partner  not  sued  in  first  action 
not  bar  to  subsequent  action  on  note. 

Actions  should  be  Joined  in  one  suit  if  evidence  necessary  to  prove 
one  would  establish  the  other. 

Approved  in  Huntington  Dry  Pulverizer  Co.  v.  Virginia-Carolina 
Chemical  Co.,  130  Fed.  560,  bill  for  infringement  of  expired  and  unex- 
pired patents  not  multifarious  where  defendant  so  conjoined  use  of 
patents  as  to  make  apportionment  of  damages  impossible;  Wilkins  etc. 
Fastener  Co.  v.  Webb,  89  Fed.  989,  claims  for  infringement  of  patented 
article,  and  of  cases  in  which  sold,  may  be  joined. 

Court  may  recall  a  bonded  ship. to  get  honest  appraisement  or  legal 
bond  if  none  had. 

Approved  in  The  Cleveland,  98  Fed.  632,  holding  vessel  released  from 
seizure  upon  libel  upon  giving  bond  to  secure  libelant  in  absence  of 
fraud  cannot  be  arrested  second  time  for  same  cause. 

Distinguished  in  Braithwaite  v.  Jordan,  5  N.  D.  213,  31  L.  B.  A.  246, 
65  N.  W.  706,  no  resort  to  original  res  can  be  had  where  there  is  valid, 
enforceable  stipulation  for  value. 

Vessel  does  not  remain  in  exclusiye  custody  of  court  after  bond  given. 
Approved  in  The  Vigilant,  175  Fed.  228,  stipulation  for  release  of 
libeled  vessel  takes  place  of  vessel,  and  surety  cannot  by  taking  assign- 
ment of  claim  keep  it  alive  as  lien  on  vessel  as  against  prior  mort- 
gagee; The  Mutual,  78  Fed.  144,  release  on  stipulation  frees  vessel  for- 
ever from  same  lien;  Hawgood  etc.  Transit  Co.  v.  Dingman,  94  Fed. 
1014,  36  C.  C.  A.  627,  vessel  returns  to  claimants,  subject  to  liens  of 
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all  not  parties  to  proceeding,  before  dischargej  Braithwaite  v.  Jordan, 

5  N.  D.  212,  31  L.  R.  A.  246,  65  N.  W.  706,  where  owner  gives  stipulation 
for  value,  suit  is  thenceforth  against  same,  not  res. 

Forfeitore  inroceedings   may  be  brongbt  against  yessel  released  on 
bond  in  another  forfeiture  snit  elsewhere. 

Approved  in  Union  Cent.  Life  Ins,  Co.  v.  Drake,  214  Fed.  547,  131 
C.  C.  A.  82,  where  person  had  three  liens  upon  same  tract  of  land,  dis- 
missal of  suit  upon  third  lien  did  not  estop  him  from  enforcing  other 
liens ;  First  Nat.  Bank  v.  Lewinson,  12  N.  M.  152,  76  Pac.  288,  judg- 
ment upon  judgment  in  action  on  note  of  firm  against  partner  not  served 
nor  appearing  is  not  bar  to  subsequent  action  on  note ;  The  Oregon,  158 
U.  S.  210,  39  L.  Ed.  953,  15  Sup.  Ct.  814,  arguendo. 

Judgment  concludes  all  necessary  Incidents. 
Approved  in  Glencove  Granite  Co.  v.  City  Trust  Safe  Deposit  etc. 
Co.,  114  Fed.  980,  holding  defeat  of  foreign  corporation  in  action  on  lien 
bond  in  State  court  for  failure  to  produce  evidence  of  right  to  operate 
within  State  bars  second  suit  in  Federal  court. 

Miscellaneous.  Cited  in  The  Ben  R.,  134  Fed.  785,  67  C.  C.  A.  290, 
appeal  lies  from  any  final  decree  in  admiralty. 

164  U.  S.  130-134,  38  L.  Ed.  934,  14  Sup.  Ot.  977,  NOBTHEBH  PAO.  B.  S. 
CO.  y.  PATTEBSON. 

Taxation  of  land  possessed  under  color  of  right  la  proper,  thoaith  con- 
troversy with  goyemment  over  title. 

Approved  in  Wilson  Cypress  Co.  v.  Del  Pozo  Y  Marcos,  236  U.  S. 
651,  69  L.  Ed.  769,  35  Sup.  Ct.  446,  patentee  of  Spanish  grant  confirmed 
by  act  of  Congress  of  1828  to  extent  of  one  league  square  and  made 
effective  by  survey  of  1851,  has  taxable  interest  in  granted  lands; 
United  States  v.  Canyon  County,  232  Fed.  991,  patent  to  lands  issued 
to  homestead  entryman  under  Recliamation  Act  of  1912  conveys  legal 
title,  and  lands  are  taxable  by  State;  Hibemia  Savings  etc.  Soc.  v.  San 
Francisco,  139  Cal.  208,  72  Pac.  921,  holding  Rev.  Stats.  U.  S.,  §3701, 
prohibiting  State  taxation  of  Federal  obligations,  does  not  exempt  orders 
on  Federal  treasury  for  interest  due  on  United  States  consols;  Herriek 

6  Stevens  v.  Sargent  &  Lahr,  140  Iowa,  600,  132  Am.  St.  Bep.  381, 117 
N.  W.  754,  where  government  suspended  issuance  of  patent  to  holder 
of  military  land  warrant  to  investigate  conflicting  interests,  land  was 
subject  to  taxation  from  date  of  location ;  New  Orleans  Pac.  Ry.  Co.  v. 
Kelly,  52  La.  Ann.  1751,  28  South.  216,  holding  indemnity  lands  selected 
by  grantee,  under  direction  of  Secretary  of  Interior,  are  subject  to  State 
taxation ;  Baltimore  Shipbuilding  &  Dry  Dock  Co.  v.  Baltimore,  97  Md. 
99,  100,  54  Atl.  624,  holding  taxable  land  conveyed  to  dry-dock  company 
by  government  on  condition  that  it  should  build  dry-dock  thereon 
within  two  years ;  Wildy  v.  Henry,  86  Wash.  389,  150  Pac.  621,  person 
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not  having  made  improvements  on  lots  as  required  under  act  of  1906, 
has  no  equitable  interest  subject  to  taxation;  Haumesser  v.  Chehalis 
County,  76  Wash.  574,  136  Pac.  1143,  filing  adverse  proceedings  after 
issuance  of  final  certificate  did  not  suspend  right  of  State  to  levy  and 
collect  taxes  upon  land;  Maish  v.  Arizona,  164  U.  S.  609,  41  L.  Ed.  571, 

17  Sup.  Ct.  197,  party  in  possession  under  prefect,  though  unconfirmed 
Mexican  grant,  has  taxable  possession;  Northern  Pac.  Ry.  Co.  v.  Myers, 
172  U.  S.  601,  48  L.  Ed.  568,  19  Sup.  Ct.  280  (affirming  83  Fed.  362,  28 
C.  C.  A.  412),  lands  in  certified  list  are  taxable  pending  investigation 
as  to  mineral  character ;  Farmers'  Loan  etc.  Co.  v.  I'J'orthem  Pac.  R.  R., 
76  Fed.  15,  railroad  lands  are  taxable  notwithstanding  uncertainty  as 
to  their  exception  from  grant. 

Distinguished  in  Stearns  v.  Minnesota,  179  U.  S.  251,  45  L.  Ed.  177, 
21  Sup.  Ct.  83,  holding  Minn.  Acts  1865,  c.  2,  exempting  railroads  from 
all  other  taxes  in  consideration  of  percentage  of  gross  earnings,  is  con- 
tract subject  to  impairment. 

Exemption  from  taxation  or  assessments  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Rep.  843. 

Liability  of  State  taxation  of  United  States  property  granted  or 
sold  by  government  but  to  which  government  still  holds  legal  title. 
Note,  11  Ann.  Oas.  392. 

Property  granted  with  reservation  of  title  or  lien  in  favor  of  public 
as  subject  of  taxation.    Note,  85  L.  R.  A.  (N.  S.)  671. 

Injunction  cannot  be  had  by  one  to  avert  sale  of  anotber's  lands  for 
taxes,  wbetber  lands  exempt  or  not. 

Approved  in  Altschul  v.  Gittings,  86  Fed.  202,  whether  statutory 
remedy  for  correction  of  assessments  is  exclusive,  is  for  State  courts  to 
decide. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  541. 

164  U.  8.  134-166,  38  li.  Ed.  936,  14  Sup.  Ot.  1002,  ST.  CTLAEB  ▼.  imiTED 
STATES. 

Where  there  is  an  averment  of  crime  on  high  seas,  without  jurisdiction 
of  any  State,  suffices,  averment  of  exact  place  la  unnecessary. 

Approved  in  Andersen  v.  United  States,  170  U.  S.  492,  42  L.  Ed.  1118, 

18  Sup.  Ct.  692,  reaffirming  rule ;  Wynne  v.  United  States,  217  U.  S.  246, 
54  L.  Ed.  751,  30  Sup.  Ct.  447,  person  committing  crime  referred  to  in 
section  5339,  Rev.  Stats.,  in  harbor  of  Honolulu,  is  within  jurisdiction 
of  Federal  District  Court  for  Hawaii. 

Criminal  Indictment  alleging  Joint  assault  need  not  specify  wUcb 
did  act.    Proof  of  one's  guilt  authorizes  bis  conviction  and  other's  acquittal. 
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Approved  in  Andersen  v.  United  States,  170  U.  8.  494,  42  L.  Ed.  1118, 
18  Sup.  Ct.  692,  indictment  charging  homicide  committed  by  shooting 
and  drowning  is  not  uncertain. 

In  Indictment  charging  wlllf  nl  assault  and  a  casting  into  the  sea, 
"wlllf ul"  also  appUes  to  latter. 

Approved  in  Blake  v.  United  States,  71  Fed.  291,  18  C.  C.  A.  117, 
^  words  "knowingly  and  willfully"  in  first  part  of  indictment  apply  to  re- 
mainder; Daniels  v.  State,  52  Fla.  23,  41  South.  611,  affirming  conviction 
for  murder  where  words  "from  premeditated  design  to  effect  death" 
are  not  repeated  when  infliction  of  mortal  wound  is  charged,  since  these 
words  previously  alleged  are  connected  with  mortal  stroke  hy  words 
"thereby  and  by  thus" ;  Iowa  v.  Wood,  112  Iowa,  413,  84  N.  W.  521, 
sustaining  indictment  charging  that  defendants  "did  willfully,  deliber- 
ately, premeditatedly  and  with  malice  aforethought,  and  with  intent  to 
commit  murder"  did  strike  plaintiff;  Wright  v.  United  States,  18  Okl. 
515,  11  Ann.  Gas.  995,  90  Pac.  733,  reversing  conviction  for  murder 
where  indictment  faib  to  charge  that  mortal  wound  was  inflicted  felon- 
iously. 

Necessity  of  using  word  "feloniously"  in  indictment  for  homicide. 
Note,  11  Ann.  Gas.  997. 

When  whole  body  exhausted,  marshal  may  be  directed  to  summon 
talesmen  to  complete  panel. 

Approved  in  Carrall  v.  State,  53  Neb.  435,  73  N.  W.  940,  proper  offi- 
cers not  having  provided  panel,  court  may  order  jurors  summoned. 

Right  of  accused  to  full  panel.    Note,  L.  E.  A.  1916A,  829. 

Acts,  declarations,  etc.,  of  those  jointly  charged  with  assault  are  ad- 
missible, if  of  res  gestae. 

Approved  in  Sprinkle  v.  United  States,  141  Fed.  815,  816,  73  C.  C.  A. 
285,  reaffirming  rule ;  Wiborg  v.  United  States,  163  U.  S.  658,  41  L.  Ed. 
298,  16  Sup.  Ct.  1137,  secret  comhination  heing  proven,  declarations 
explanatory  of  acts  furthering  object  are  competent  on  question  of  its 
illegality ;  Jones  v.  United  States,  179  Fed.  601,  604,  103  C.  C.  A.  142, 
declarations  made  by  one  conspirator  while  conspiracy  was  in  progress 
and  relating  to  its  object,  although  not  in  furtherance  of  it,  are  admis- 
sible as  part  of  res  gestae ;  Musser  v.  State,  157  Ind.  433,  61  N.  E.  4, 
holding  where  evidence  tended  to  show  presence  of  persons  at  commission 
of  crime,  any  evidence  connecting  them  with  crime  is  admissible.;  State 
V.  Grove,  61  W.  Va.  702,  57  S.  E.  298,  in  prosecution  for  conspiracy  to 
commit  rape,  admission  of  evidence  of  bog^s  telegram  to  separate 
woman  from  her  companion  was  not  error;  State  v.  Prater,  52  W.  Va 
145,  43  S.  E.  235,  holding  where  evidence  shows  common  design  of  sev- 
eral to  commit  murder  evidence  of  each  is  admissible  against  others. 

Distinguished  in  dissenting  opinion  in  Sprinkle  v.  United  States,  150 
Fed.  61,  82  C.  C.  A.  1,  majority  holding  acts  and  declarations  of  codefend- 
ants  admissible  under  circumstances  of  case. 
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FMleral  court,  disregarding  State  .nple,,]nfy-re4«lre  c]u|leiige  totadi 
juror  before  examination  of  another. 

Approved  in  United  States  v.  Davis,  103  Fed.  465,  466,  holding  State 
entitled  to  challenge  juror  peremptorily  after  both  sides  have  accepted 
him,  but  before  he  is  sworn;  Consumers'  Cotton-Oil  Co.  v.  Ashbum,  81 
Fed.  333,  26  C.  C.  A.  436,  State  statute  dispensing  with  requirement  of 
excepting  to  charge  before  jury's  retirement,  will  not  be  followed. 

Time  of  exercise  of  right  of  peremptory  challenge.    Note,  19  Ann. 
Gas.  770. 

Olrcnmstancea  of  admissible  transaction  so  Interwoven  as  to  be  In- 
separable, must  go  to  Jniy. 

Approved  in  Blanton  v.  United  States,  213  Fed.  325,  130  C.  C.  A.  22, 
where  defendants  engaged  in  scheme  to  defraud  by  selling  worthless 
soldier's  scrip  also  sold  valid  scrip,  depositing  letter  in  mail  advertising 
business  vit)!ated  Penal  Code,  though  it  does  not  appear  scrip  sold  to 
addressee  was  fraudulent;  Gould  v.  United  States,  209  Fed.  739,  740, 
126  C.  C.  A.  454,  in  prosecution  for  misuse  of  mails  in  furtherance  of 
scheme  to  defraud,  letter  written  by  one  defendant  to  another  at  time 
when  it  was  claimed  writer  was  engaged  in  executing  fraudulent  scheme, 
was  admissible  as  part  of  res  gestae;  Harrison  v.  United  States,  200 
Fed.  674,  119  C.  C.  A.  78,  in  prosecution  for  misuse  of  mails  to  defraud 
defendant  was  entitled  to  introduce  commendatory  letters  from  custom- 
ers supporting  representations  alleged  to  be  fraudulent;  Keliher  v. 
United  States,  193  Fed.  18,  114  C.  C.  A.  128,  in  prosecution  for  aiding 
and  abetting  national  bank  clerk  to  misappropriate  bank's  funds,  state- 
ment of  clerk  to  witness  at  time  of  hai^ding  money  to  accused  was 
admissible  as  part  of  res  gestae,  though  not  heard  by  accused. 

Prosecutor's  right  to  ask  witness  leading  question,  on  ground  of  sur- 
prise In  testimony,  Is  discretionary* 

Approved  in  Putnam  v.  United  States,  162  U.  S.  694,  40  L.  Ed.  1121, 
16  Sup.  Ct.  926,  reaffirming  rule;  Peters  v.  United  States,  94  Fed.  140, 
36  C.  C.  Af.  105,  permitting  prosecution  to  propound  leading  questions 
to  its  own  witnesses  is  discretionary  with  court;  Hyde  v.  United  States, 
35  App.  D.  C.  481,  allowing  witness  for  prosecution  to  refresh  memory 
from  written  report  made  by  him  of  interview  six  days  after  it  oc- 
curred and  to  correct  certain  details  was  not  error;  Smith  v.  State,  106 
Md.  41,  66  Atl.  679,  holding,  in  prosecution  for  burglary,  that  refusal  of 
motion  to  sever  lies  within  discretion  of  trial  court;  State  v.  Carr,  65 
W.  Va.  84,  63  S.  E.  767,  holding,  in  prosecution  for  murder,  that  hostility 
of  \7itness  justifies  court  in  relaxing  rule  against  leading  questions. 

Permitting  leading  questions  as  matter  within  discretion  of  trial 
court.    Note,  17  Ann.  Gas.  840. 

Certificate  of  ship's  registry  and  Its  carrying  of  American  flag  make 
prima  facie  case  of  nationality. 

1    XVI— 71  * 
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Approved  in  Wynne  ▼.  United  States,  217  U.  S.  243,  64  L.  Ed.  750, 
30  Sup.  Ct.  447,  copy  of  original  certificate  of  enrollment  of  vessel, 
issued  by  deputy  collector  of  customs  of  San  Francisco,  and  fact  that 
vessel  carried  United  States  flag,  are  sufficient  to  prove  nationality  of 
vessel. 

Prima  facie  evidence  of  0¥mership  of  ship  from  raster.    Note,  84 
E.  R.  0.  214. 

In  murder  on  blgh  seas,  direct  proof  of  corpus  delicti  la  not  required. 
Approved  in  People  v.  Harrison,  261  111.  528,  104  N.  E.  264,  in  prose- 
cution for  kidnaping,  refusal  to  give  instruction  that  corpus  delicti 
could  not  be  proved  by  confessions  alone,  but  that  there  must  be  inde- 
pendent evidence  to  establish  crime,  was  error. 

Proof  of  corpus  delicti.    Note,  68  L.  R.  A.  86. 

Charge  of  time  and  place  in  indictment  for  homicide.    Note,  S 
L.  R.  A.  (N.  S.)  1026. 

Supreme  Court  will  not  consider  ref nsal  of  instmctlon,  if  unexcepted 
to,  though  State  practice  contra. 

Approved  in  Glenny  v.  Territory,  15  Okl.  232,  79  Pac.  764,  reaflfinning 
rule;  United  States  v.  United  States  Fidelity  etc.  Co.,  236  U.  S.  529, 
59  L.  Ed.  704,  35  Sup.  Ct.  298,  holding  exception  was  insufBcient  to 
attribute  error  to  trial  court  as  for  overruling  claim  for  interest  on 
penalty  of  bond  from  time  of  demand  made  on  surety,  or  notice  to  it  of 
principal's  default,  where  no  such  point  was  raised;  Humes  v.  United 
States,  170  U.  S.  212,  42  L.  Ed.  1012,  18  Sup.  Ct.  603,  omission  to  give 
instructions,  not  requested,  is  not  error;  Chicago  Great  Western  B.  Co. 
V.  Le  Valley,  233  Fed.  386,  denial  of  written  motion  for  directed  verdict 
was  not  made  part  of  record  by  bill  of  exceptions,  and  ruling  was  not 
reviewable;  Boatmen's  Bank  v.  Trower  Bros.  Co.,  181  Fed.  807,  104 
C.  C.  A.  314,  motion  for  new  trial,  indispensable  under  State  practice, 
is  not  essential  to  renew  rulings  of  trial  court  under  Federal  practice; 
Manitowoc  Malting  Co.  v.  Fuechtwanger,  169  Fed.  988,  holding  federal 
court,  under  Rev.  Stats.,  §  954,  could  permit  amendment  of  ad  damnmn 
clause  of  plaintiff's  complaint,  so  as  to  raise  amount  sued  for  to  conform 
to  proof;  Hardesty  v.  United  States,  168  Fed.  26,  93  C.  C.  A,  417,  where 
there  are  no  exceptions  to  charge  of  court  in  criminal  case  and  no  error 
is  assigned,  charge  will  not  be  considered  on  appeal;  Ghost  v.  United 
States,  168  Fed.  843,  94  C.  C.  A.  253,  motion  to  strike  out  portions  of 
answer  and  ruling  thereon  cannot  be  regarded  as  part  of  record  npon 
writ  of  error  unless  made  such  by  bill  of  exceptions,  nor  is  ruling  open 
to  review  where  no  exception  was  taken ;  Greene  v.  United  States,  154 
Fed.  413,  85  C.  C.  A.  251,  refusing  to  review  charge  to  jury  where  no 
exception  was  taken  in  presence  of  jury;  Francisco  v.  Chicago  etc.  R- 
Co.,  149  Fed:  359,  79  C.  C.  A.  292,  9  Ann.  Gas.  628,  federal  appellate 
courts    not   bound   by    State   practice;    Western    Union    Tel.  Co.  ^' 


1123        MISSOURI  PAC.  RY.  CO.  v.  McFADDEN.     154  U.  S.  155-163 

Burgess,  108  Fed.  32,  47  C.  C.  A.  168,  holding  Rev.  Stats.,  §  914,  for 
conforming  Federal  practice  to  State  practice,  does  not  make  effective 
in  Federal  conrt  State  statute  requiring  jurors  to  take  written  instruc- 
tions; dissenting  opinion  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed. 
872,  majority  holding  filing  by  bankrupt  of  answer  to  petition  of  credi- 
tors to  reopen  estate  was  waiver  of  error  in  prior,  order  overruling  his 
demurrer;  dissenting  opinion  in  Connecticut  Fire  Ins.  Co.  v.  Manning, 
177  Fed.  896,  101  C.  C.  A.  107,  majority  holding  under  Conformity  Act 
plaintifiEs  in  action  on  first  policy  after  reversal  and  remand  for  new 
trial  were  entitled  as  of  right  to  take  nonsuit. 

Verdict  of  guilty  refers  to  oflense  diarged,  if  only  one,  though  lesser 
one  possible. 

Approved  in  Statler  v.  United  States,  157  U.  S.  278,  39  L.  Ed.  701, 
15  Sup.  Ct.  617,  verdict  of  guilty,  not  specifying  offense,  refers  to  that 
charged  in  indictment. 

Miscellaneous.  Cited  in  Sparf  v.  United  States,  156  U.  S.  252,  39 
L.  Ed.  844,  15  Sup.  Ct.  274  (see  dissenting  opinion  in  156  U.  8.  110, 
39  L.  Ed.  364,  15  Sup.  Ct.  296),  subsequent  trial  of  codcf endants ;  Lind- 
strom  V.  International  Nav.  Co.,  117  Fed.  171,  holding  right  of  action 
for  death  of  person  n^ligently  permitted  to  be  washed  overboard  from 
vessel  registered  at  New  York  governed  by  State  law. 

154  V.  &  155-ieS^  38  Xu  Ed.  944,  14  8up.  Ot.  990,  MISSOUBI  PAO.  BT. 
CO.  ▼.  MeFABDEK. 

Carrier's  liability  begins  only  upon  delivery  of  goods  to  him. 

Approved  in  Maddock  v.  American  Sugar-Refining  Co.,  91  Fed.  167, 
vessel  is  not  liable  for  shortage  where  all  sugar  actually  received  was 
delivered,  although  bill  specified  larger  amount;  Seaboard  Air  Line  Ry. 
V.  Atlantic  Compress  Co.,  135  Ga.  418,  69  S.  E.  569,  holding  in  suit 
against  compress  company  to  reimburse  railway  for  damages  paid  to 
owner  of  cotton,  that  petition  sufficiently  alleged  delivery  of  cotton  to 
carrier  or  its  agent  to  withstand  general  demurrer;  Burrowes  v.  Chi- 
cago etc.  R.  Co.,  85  Neb.  502,  34  L.  B.  A.  (N.  S.)  220,  123  N.  W.  1030, 
where  proprietor  of  tent  show  loaded  part  of  goods  in  railroad  car 
retaining  part  for  use,  and  car  was  destroyed  by  fire  before  time  for 
loading  remainder  in  absence  of  negligence  railroad  was  not  liable. 

Distinguished  in  Arthur  v.  Texas  etc.  Ry.  Co.,  204  U.  S.  520,  61  L.  Ed. 
596,  27  Sup.  Ct.  338,  holding  compress  company  was  agent  of  railroad 
and  question  of  such  agent's  negligence  in  action  for  loss  by  fire  was 
for  jury;  Cunard  S.  S.  Co.  v.  Kelley,  115  Fed.  684,  53  C.  C.  A.  310,  hold- 
ing bill  of  lading  does  not  effect  constructive  change  of  possession,  but 
is  merely  receipt  subject  to  explanation. 

Carrier  is  not  liable  for  destruction  of  goods  still  in  shipper's  hanHs, 
though  hill  of  lading  signed. 
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Approved  in  Arthnr  v.  Texas  etc.  Ry.  Co.,  139  Fed.  132,  71  C.  C.  A. 
391,  railroad  not  liable  for  cotton  burned  tbrongb  negligence  of  com- 
press company  even  after  bill  of  lading  issued;  Bosworth  v.  Chicago 
etc.  Ry.  Co.,  87  Fed.  83,  30  C.  C.  A.  541,  where  way  bill  is  delivered 
without  delivering  possession,  carrier  is  not  liable  as  insurer;  Saxon 
Mills  v.  New  York  etc.  R.  Co.,  214  Mass.  398,  101  N.  E.  1080,  connect- 
ing carrier  over  whose  line  goods  were  billed  not  coming  into  possession 
of  goods  because  of  wrongful  diversion  by  prior  carrier  to  different 
route  on  which  they  were  destroyed  is  not  liable;  Famsworth-Evans 
Co.  V,  Chicago  etc.  R.  Co.,  128  Tenn.  59,  157  S.  W.  899,  lodgment  of 
waybills  with  agent  was  not  conclusive  of  delivery  to  connecting  car- 
rier, so  long  as  physical  movement  of  cars  to  another  track  for  inspec- 
tion remained  to  be  made  by  first  carrier. 

Rights  and  liabilities  of  assignees  of  bills  of  lading.  Note,  105 
Am.  St.  Bep.  335,  337,  852,  361. 

Liability  of  carrier  upon  bill  of  lading  issued  without  receipt  of 
goods.    Note,  7  Ann.  Oaa.  781. 

Liability  of  carrier  to  bona  fide  holder  upon  bill  of  lading  issued 
by  negligence  or  mistake  without  receiving  goods.  Note,  22 
L.  R.  A.  (N.  S.)  829. 

Bill  of  lading  i^  not  strictly  negotiable,  but  original  transaction  may 
be  inquired  into,  though  bill  assigned. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Harold,  241  U.  S.  377,  60  L.  Ed. 
1054,  36  Sup.  Ct.  665,  application  by  Kansas  court  of  local  rule  invest- 
ing innocent  holder  of  bill  of  lading  with  rights  not  available  to  shipp»er, 
contrary  to  general  commercial  law,  to  interstate  shipment,  was  re- 
versible error;  In  re  T.  H.  Bunch  Co.,  180  Fed.  531,  construing  Arkan- 
sas statute  and  holding  it  was  not  legislative  intent  to  impose  upon 
carrier  delivering  goods  to  consignee  without  surrender  of  bill  of 
lading  penalty  of  being  prohibited  from  collecting  value  of  goods,  in 
addition  to  Rne  and  civil  liability  for  damages  to  owner  of  bill  of  lad- 
ing; The  Isola  Di  Procida,  124  Fed.  943,  holding  master  has  no  power 
to  bind  owners  or  ship  by  bill  of  lading  false  as  to  date;  Missouri  etc. 
Ry.  Co.  V.  Sealy,  78  Kan.  764,  99  Pac.  232,  in  action  against  common 
carrier  to  recover  money  advanced  on  faith  of  bills  of  lading  issued  by 
carrier's  agent  without  receipt  of  property,  answer  alleging  that  bills 
were  executed  and  delivered  in  Missouri  under  statute  making  such 
bills  void  states  good  defense  as  against  demurrer;  Swedish-American 
Nat.  Bank  v.  Chicago  etc.  Ry.  Co.,  96  Minn.  439,  105  N.  W.  70,  carrier 
not  estopped  even  against  innocent  indorsee  of  bill  of  lading  from  show- 
ing that  goods  not  received  unless  it  gave  agents  authority  to  issne 
bills  for  goods  not  received. 

Distinguished  in  Louisville  Trust  Co.  t.  Louisville  etc.  Ry.  Co.,  75 
Fed.  457,  22  C.  C.  A.  378,  guaranty  indorsed  gn  n^^tiaUe  i^tilroad.  bond. 
is  negotiable — ultra  vires  no  defensa. 
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154  XT.  8.  163-177,  38  It.  Ed.  947,  14  Sop.  Ot.  997,  PBSNTIOB  v.  KOSTHEKN 
PAC.  S.  &.  00. 

Not  cited* 

154  XT.  &  177-190,  38  Ii.  Ed.  963»  14  Bvpt.  Ot  1010,  BAJUKAM  v.  WOOB- 
8TOCK  IBON  OO. 

Btata  covrt^s  coiistnietion  of  its  statute  4>f  limitatioiifl,  lagml  and  eqxdr 
table,  binds  Federal  courts. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  337,  holding  decision 
of  Supreme  Court  of  Oklahoma  that  railway,  because  of  noncompliance 
with  constitutional  and  statutory  requirements,  was  not  entitled  to 
plead  limitations,  was  conclusive  on  Federal  court  in  action  for  injuries 
sustained  in  Oklahoma;  Taylor  v.  Union  Pac.  R.  R.  Co.,  123  Fed.  156, 
following  Supreme  Court  of  Nebraska  to  point  that  foreign  corporation 
can  plead  statute  of  limitations,  providing  it  had  agent  upon  whom 
service  could  be  made;  Ratican  v.  Terminal  R.  R.  Assn.,  114  Fed.  668, 
holding  statute  of  limitations  in  actions  based  on  Interstate  Commerce 
Act  are  statutes  of  States  in  which  such  action  is  brought ;  National  etc 
Pipe  Works  v.  Oconto  City  Water  Supply  Co.,  113  Fed.  796,  51  C.  C.  A, 
465,  holding  direct  ruling  of  State  Supreme  Court  upon  exact  question 
under  consideration  establishes  construction  binding  on  Federal  court; 
Higgins  Oil  etc.  Co.  v.  Snow,  113  Fed.  436,  51  C.  C.  A.  267,  following 
Texas  rule  of  decision  that  when  complainant  basing  claim  to  relief  in 
equity  upon  legal  title  doctrine  of  laches  does  not  apply ;  Brunswick  Ter^ 
minal  Co.  v.  National  Bank,  99  Fed.  637,  40  C.  C.  A.  22,  applying  Geor- 
gia statute  of  limitations  in  action  in  Maryland  against  stockholder  in 
Georgia  corporation  to  enforce  statutory  liability;  Campbell  v.  Haver- 
hiU,  155  U.  S.  614,  39  L.  Ed.  282,  15  Sup.  Ct.  219,  and  Great  Western 
Tel.  Co.  V.  Purdy,  162  U.  S.  339,  40  L.  Ed.  991,  16  Sup.  Ct.  814,  both  re- 
affirming rule ;  Forsyth  v.  Hammond,  166  U.  S.  519,  41  L.  Ed.  1100,  17 
Sup.  Ct.  670,  matter  of  territorial  boundaries  of  municipality  is  abso- 
lutely to  be  determined  by  State  authorities ;  Braun  v.  Board  of  Commrs. 
of  Benton  County,  66  Fed.  479,  construing  Indian  road  construction  stat- 
ute. Rev.  Stats.  1881,  §  5077 ;  Andrews  v.  National  Foundry  etc.  Works, 
76  Fed.  171,  36  L.  R.  A.  160,  22  C.  C.  A.  110,  Federal  court  will  follow 
first  direct  ruling  by  highest  State  court,  involving  construction  of 
statute;  Indianapolis  v.  Navin,  151  Ind.  158,  41  L.  E.  A.  344,  51  N.  E. 
81,  whether  statute  contravenes  State  Constitution  is  for  final  deter- 
mination of  State  court,  irrespective  of  Federal  decisions ;  Stull  v.  Rich  * 
Patch  Iron  Co.,  92  Va.  278,  23  S.  E.  295,  decisions  of  other  States  should 
be  followed  in  construing  grants  of  land  therein. 

Effect  of  statute  of  limitations  to  protect  purchaser  at  void  judicial 
sale.    Note,  9  Ann.  Gas.  872. 

Running  of  limitations  in  favor  of  purchaser  in  possession  of  realty 
sold  under  void  proceedings.    Note,  8  L.  E.  A.  (N.  S.)  356. 
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QaestioQS  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  E.  A.  (N.  S.)  425. 

164  V.  B.  190-203,  88  L  Ed.  968,  14  Bup.  Ot.  978,  KOSTHEBN  FAG.  &  Bw 

OO.  ▼.  BABCOOK. 

Damages  foi  causing  death  Is  adjudged  by  law  of  place  of  injuzy,  not 
lex  foil. 

Approved  in  Lassiter  v.  Norfolk  etc.  R.  R.  Co.,  136  N.  C.  92,  48  S.  E. 
644,  reaflSrming  rule;  Atchison  etc.  Ry.  Co.  v.  Sowers,  213  U.  S.  67, 
53  L.  Ed.  700,  29  Sup.  Ct.  397,  action  for  injuries  sustained  in  New 
Mexico  may  be  maintained  in  courts  of  Texas  subject  to  condition 
imposed  by  territorial  act  of  New  Mexico  of  1903;  Texas  &  P.  R.  R. 
Co.  V.  Humble,  181  U.  S.  61,  45  L.  Ed.  750,  21  Sup.  Ct.  528,  holding 
where  place  of  injuries  and  of  suit  brought  was  in  Arkansas,  Arkansas 
law  governed;  Keane  Wonder  Min.  Co.  y.  Cunningham,  222  Fed.  824, 
138  C.  C.  A.  247,  in  action  by  employee  brought  in  Nevada  for  injuries 
sustained  in  California,  provision  of  California  statute  abolishing  de- 
fenses of  assumption  of  risk  and  contributory  negligence  may  be 
applied;  St.  Bernard  v.  Shane,  220  Fed.  864,  855,  856,  136  C.  C.  A. 
399,  action  for  death  under  statute  of  Illinois  is  maintainable  in  Fed- 
eral court  for  Ohio,  though  Illinois  statutes  d6  not  permit  actions  for 
death  occurring  outside  of  State;  The  Bee,  216  Fed.  712,  in  action  for 
personal  in  jury,,  ship's  liability  is  governed  by  law  of  place  where  in- 
jury occurred,  rather  than  that  of  vessel's  home  port;  Gibson  v.  Belling- 
ham  etc.  Ry.  Co^  213  Fed.  491,  Superior  Court  of  Washington  is  court 
of  competent  jurisdiction  to  entertain  action  under  Federal  Employers' 
Liability  Act;  Strait  v.  Tazoo  etc.  R.  Co.,  209  Fed.  160,  49  L.  B.  A« 
(N.  8.)  1068,  126  C.  C.  A.  105,  where  cause  of  action  for  wrongful 
death  arising  in  Mississippi  was  enforceable  there  by  mother  and 
action  was  brought  in  Tennessee  by  mother,  instead  of  administrator, 
as  required  by  laws  of  that  State,  difference  in  parties  plaintiff  is 
immaterial;  The  St.  David,  209  Fed.  986,  action  by  employee  against 
stevedoring  company  to  recover  for  personal  injury  from  falling  through 
unguarded  hatchway  is  not  within  admiralty  jurisdiction;  St.  Bernard 
V.  Shane,  201  Fed.  455,  Michigan  administratrix  of  person  wrongfully 
killed  in  Illinois  could  not  sue  either  in  State  or  Federal  courts  of 
Ohio  for  such  wrongful  death ;  Southern  Pac.  Co.  v.  De  Valle  Da  Costa, 
190  Fed,  692,  111  C.  C.  A.  417,  enforcing  right  of  action  for  wrongful 
death  under  Kentucky  statute  conferring  right  of  action  against  cor- 
poration of  that  State  for  death  by  negligent  operation  of  vessel  on 
high  seas,  in  Federal  court  in  Massachusetts;  Missouri  Pac.  Ry.  Co.  v. 
Larussi,  161  Fed.  68,  69,  88  C.  C.  A.  230,  under  Kansas  Employers' 
Liability  Act,  employee  killed  in  collision  stands  in  same  relation  to 
company  as  passenger  and  happening  of  collision  is  prima  facie  evidence 
of  company's  negligence;  Gregory  v.  Southern  Pac.  Co.,  157  Fed.  116, 
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action  for  wrongful  death  under  California  code  brought  in  another 
State  is  governed  as  to  limitation  by  law  of  forum;  Keep  v.  National 
Tube  Co.,  154  Fed.  124,  125,  enforcement  of  limitation  in  statute  of 
Minnesota  creating  right  of  action  for  wrongful  death  in  action  brought 
under  such  statute  in  foreign  jurisdiction  where  State  has  shorter 
period  of  limitations  is  not  against  public'  policy  of  that  State;  The 
Saginaw,  139  Fed.  908,  in  enforcing  in  admiralty  right  of  action  for 
wrongful  death  in  collision  given  by  State  to  which  vessel  belonged 
measure  of  damages  determined  by  law  of  that  State;  Maher  v.  Union 
Pac.  etc.  Ry.  Co.,  106  Fed.  310,  45  C.  C.  A.  301,  holding  fireman  on 
passenger  train  injured  by  negligence  of  engineer  and  conductor  on 
freight  train,  fellow-servants,  cannot  recover;  Williams  v.  Alaska  Com- 
mercial Co.,  2  Alaska,  61,  where  steamer  abandoned  tow  beyond  three- 
mile  limit,  and  latter  drifted  within  three-mile  limit  and  foundered, 
causing  death,  injury  was  committed  within  limit  because  of  steamer's 
continuing  duty;  St.  Louis  etc.  Ry.  Co.  v.  Hcsterly,  98  Ark.  256,  135 
S.  W.  880,  holding  that  under  State  laws  or  act  of  Congress  adminis- 
trator of  railroad  employee  receiving  injuries  resulting  in  death  while 
engaged  in  interstate  commerce  could  recover  damages  for  pecuniary 
loss  to  next  of  kin,  including  damages  for  pain  and  mental  anguish  of 
deceased;  St.  Louis  etc.  R.  R.  Co.  v.  Brown,  67  Ark.  301,  54  S.  W.  867, 
holding  fireman  injured  by  negligence  of  switchman,  being  fellow- 
servant,  cannot  recover  in  Indian  Territory  where  common  law  ob- 
tained; Pavarini  v.  Title  Guaranty  etc.  Co.,  36  App.  D.  C.  350,  Ann. 
Cas.  1912C,  367,  construing  act  of  Congress  and  holding  person  furnish- 
ing materials  and  labor  to  subcontractor  may  recover  on  contractor's 
bond ;  Dorr  Cattle  Co.  v.  Des  Moines  Nat.  Bank,  127  Iowa,  163,  98  N.  W. 
922,  denying,  following  lex  fori,  indemnification  for  loss  to  credit  from 
malicious  suing  out  of  attachment;  Johnson  v.  Nelson,  128  Minn.  161, 
150  N.  W.  621,  holding  right  of  action  for  injuries  to  employee  upon 
railroad  construction  work  depends  upon  law  of  Wisconsin  where  injury 
was  received,  and  denying  recovery;  Yost  v.  Union  Pac.  R.  Co.,  245 
Mo.  234,  149  S.  W.  580,  where  employee's  action  for  injuries  received 
in  Colorado  was  at  common  law  and  not  under  statute  of  Colorado,  it 
was  not  barred  by  provision  of  such  act  that  action  must  be  brought 
within  two  years ;  Darks  v.  Scudders-Gale  Grocer  Co.,  146  Mo.  App.  256, 
130  S.  W.  432,  in  action  for  death  occurring  in  Oklahoma  caused  by 
buyer  using  extract  containing  wood  alcohol  as  medicine,  recovery  was 
not  limited  by  Missouri  statute  to  five  thousand  dollars,  on  theory  that 
goods  were  sold  when  delivered  by  wholesale  dealer  to  carrier  in  St. 
Louis;  Chandler  v.  St.  Louis  etc.  R.  Co.,  127  Mo.  App.  44,  106  S.  W. 
556,  holding  in  action  for  injuries  occurring  in  Indian  Territory  to 
section-hand  from  overloading  of  handcar  by  fellow-servants  that  de- 
cisions of  Federal  courts  furnish  rule  to  determine  liability,  and  not 
decisions  of  Arkansas  courts,  and  denying  recovery;  Ferguson  v.  Cen- 
tral R.  R.  Co.,  71  N.  J.  L.  651,  60  Atl.  384,  holding  lex  fori  controlling 
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on  quantum  of  evidence  requisite  to  place  cause  before  jury;  Chicago 
etc.  Ry.  Co.  v.  Mclntire,  29  Okl.  800,  119  Pac.  1009,  holding  Kansas 
statute  governs  action  brought  in  Oklahoma  court  for  injuries  sustained 
by  employee  in  Kansas;  Connor  v.  New  York  etc.  R.  Co.,  28  R.  L  562, 
IS  Ann.  Cas.  1033, 18  L.  E.  A.  (N.  S.)  1252,  68  Atl.  481,  holding  Connec- 
ticut administrator  may  sue  in  Rhode  Island  for  death  of  intestate 
killed  in  Connecticut,  and  denying  recovery  for  insufficient  evidence 
of  negligence;  Smith  v.  Southern  Ry.  Co.,  87  S.  C.  138,  69  S.  E.  19, 
holding  action  for  death  of  employee  killed  in  North  Carolina  is  gov- 
erned by  North  Carolina  law  and  allowing  recovery  for  death  caused 
by  negligence  of  fellow-employees;  Dennis  v.  Atlantic  Coast  Line  R.  R. 
Co.,  70  S.  C.  258,  106  Am.  St.  Rep.  746,  49  S.  E.  870,  applying  statute 
of  limitations  of  State  where  death  occurred ;  Whitlow  v.  Nashville  etc. 
Ry.  Co.,  114  Tenn.  356,  84  S.  W.  621,  statute  providing  recovery  for 
wrongful  death  not  penal;  Missouri  etc.  Ry.  Co.  v.  Kellerman,  39  Tex. 
Civ.  279,  87  S.  W.  403,  enforcing  statute  of  Kansas  similar  to  Texas 
statute  relating  to  liability  for  injury  resulting  from  negligence  of 
fellow-servant,  in  action  for  injuries  to  switchman;  Thomas  v.  Western 
Union  Tel.  Co.,  25  Tex.  Civ.  400,  61  S.  W.  503,  holding  right  to  recover 
damages  for  mental  anguish,  caused  by  nondelivery  of  message,  gov- 
erned by  law  of  State,  and  if  not  allowed  there  cannot  be  enforced 
elsewhere;  Sartin  v.  Oregon  etc.  R.  R.  Co.,  27  Utah,  451,  76  Pac.  220, 
damages  for  personal  injuries  governed  by  law  of  place  of  injury;  Os- 
borne V.  Grand  Trunk  Ry.  Co.,  87  Vt.  Ill,  Ann.  Oas.  1916C,  74,  88  Atl. 
515,  action  in  Vermont  for  injuries  sustained  in  Canada  is  governed 
by  law  of  Canada,  and  court  properly  refused  to  charge  that  pain  and 
suffering  was  not  element  of  damages;  Reynolds  v.  Day,  79  Wash.  503, 
L.  R.  A.  1916A,  482,  140  Pac.  683,  5  N.  C.  C.  A.  817,  holding  common- 
law  action  by  employee  for  personal  injuries  occurring  in  another  State 
may  be  maintained  in  this  State  notwithstanding  industrial  insurance 
law  abolishes  common-law  remedies  of  workmen  against  employers; 
Robertson  v.  Chicago  etc.  R.  R.  Co.,  122  Wis.  72,  106  Am.  St.  Rep.  925, 
66  L.  R.  A.  919,  99  N.  W.  436,  permitting  Michigan  administratrix  of 
one  killed  in  Wisconsin  to  sue  in  latter  State  corporation  causing  such 
death;  Stewart  v.  Baltimore  etc.  R.  R.  Co.,  168  U.  S.  449,  42  L.  Ed. 
639,  18  Sup.  Ct.  106,  Southern  Ry.  Co.  v.  Bouknight,  70  Fed.  450,  80 
L.  B.  A.  828,  17  C.  C.  A.  181,  and  Illinois  Cent.  R.  R.  Co.  v.  Ihlenbei^, 
75  Fed.  879,  34  L,  R.  A.  398,  21  C.  C.  A.  546,  laws  of  State  where  tort 
was  committed  govern  actions  therefor  in  other  States;  Northern  Pac. 
R.  R.  Co.  V.  Mase,  63  Fed.  116,  11  C.  C.  A.  63,  State  statute  regulating 
master's  liability  is  a  rule  of  decision  in  Federal  courts;  Theroux  v. 
Northern  Pac.  R.  R.  Co.,  64  Fed.  86,  12  C.  C.  A.  52,  statute  of  limita- 
tions of  State  where  injury  occurred  governs  action  thereon  elsewhere; 
Central  Trust  Co.  v.  Charlotte  etc.  R.  R.  Co.,  65  Fed.  260,  262,  right 
of  action  is  not  confined  to  State  where  injury  was  received;  South 
Carolina  R.  R.  Co.  v.  Thurman,  106  Ga.  807,  32  S.  K  864,  employee's 
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action  for  injuries  occurring  in  another  State  is  governed  by  laws 
thereof;  Bigelow  v.  Nickerson,  70  Fed.  121,  80  L.  E.  A.  840, 17  C.  C.  A« 
1,  and  The  Jane  Gray,  95  Fed.  697,  State  statute  providing  remedy  for 
death  from  negligence  at  sea  may  be  enforced  in  admiralty;  Boston 
etc.  R.  Co.  V.  McDuffey,  79  Fed.  937,  25  C.  C.  A.  247,  right  of  action 
of  widow  and  children  under  Canadian  statutes  may  be  prosecuted  in 
Vermont,  whose  laws  give  right  to  representatives;  Evey  v.  Mexican 
Cent.  Ry.  Co.,  81  Fed.  303,  305,  38  L.  S.  A.  898,  894,  26  C.  C.  A.  407, 
action  of  employee  for  injuries  received  in  Mexico  is  governed  by  law 
thereof;  Western  Nat.  Bank  v.  Reckless,  96  Fed.  73,  enforcing  liability 
of  stockholders  under  Kansas  statutes  in  suit  in  New  Jersey;  Erickson 
V.  Pacific  Coast  S.  S.  Co.,  96  Fed.  80,  reaffirming  rule;  Chicago  etc. 
R.  R.  Co.  V.  Rouse,  178  111.  136,  138,  44  L.  B.  A.  412,  52  N.  E.  952, 
right  of  action  accruing  in  State  where  master  is  liable  for  injuries 
by  fellow-servants  will  be  enforced  in  State  following  contrary  rule; 
dissenting  opinion  in  Slater  v.  Mexican  National  R.  R.  Co.,  194  U.  S. 
132,  48  L.  Ed.  905,  24  Sup.  Ct.  581,  majority  denying  right  to  recover 
for  wrongful  death  in  Mexico,  because  of  court's  inability  to  make 
proper  decree;  Williams  v.  Camden  etc.  Ry.  Co.,  138  Fed.  574,  arguendo. 
Distinguished  in  Supreme  Lodge  Knights  of  P)rthias  v.  Meyer,  198 
U.  S.  517,  49  L.  Ed.  1149,  25  Sup.  Ct.  754,  all  matters  respecting  remedy 
and  admissibility  of  evidence  depend  upon  lex  fori;  Slater  v.  Mexican 
National  R.  R.  Co.,  194  U.  S.  126,  48  L.  Ed.  908,  24  Sup.  Ct.  581,  to 
enforce  cause  of  action  for  death  in  Mexico  because  law  of  latter  re- 
quires damages  to  be  in  form  of  periodical  payments;  The  Eagle  Point, 
136  Fed.  1011,  right  of  cargo  owner  to  be  reimbursed  for  loss  by  col- 
lision arises  from  general  maritime  law,  and  measure  of  recovery  is 
governed  by  lex  fori ;  Blair  v.  Newbegin,  65  Ohio  St.  440,  62  Ni  E.  1043, 
holding  action  may  be  maintained  in  Ohio  against  stockholders  of  dis- 
solved Kansas  corporation  upon  whom  service  can  be  had  therein. 

Conflict  of  laws  as  to  measure  of  damages.    Note,  91  Am.  St.  Rap. 
780. 

Conflict  of  laws  as  to  action  for  death  or  bodily  injury.    Note,  56 
L.  E.  A.  196,  210. 

Conflict  of  laws  as  to  measure  of  damages.    Note,  66  L.  R.  A.  812. 

Law  governing  remedies.    Note,  5  E.  R.  C.  946. 

Master  must  ftmish  sound  Implements. 
Approved  in  El  Paso  etc.  R.  R.  Co.  v.  Vizard,  211  U.  S.  611,  58  L.  Ed. 
851,  29  Sup.  Ct.  210,  holding  court  correctly  chai:ged  jury  as  to  duty 
of  employer  to  furnish  safe  place,  machinery  and  tools;  Regan  v. 
Parker-Washington  Co.,  205  Fed.  705,  L.  R.  A.  1915P,  810.  123  C.  C.  A. 
648,  reversing  judgment  for  defendant,  in  action  for  injuries  to  mucker 
while  trimming  roof,  for  error  in  excluding  evidence  that  it  was  duty 
of  drillers  alone  to  do  such  work;  Southern  Pac.  Co.  v.  Hetzer,  135  Fed. 
284,  1  L.  E.  A.  (N.  S.)  288,  68  C.  C.  A.  26,  degree  of  care  required  in 
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dlBcharging  incompetent  employees  that  which  pradent  railway  officials 
commonly  exercise ;  Waligora  v.  St.  Paul  Foundry  Co.,  107  Minn.  559, 
119  Nl  W.  397,  allowing  recovery  in  action  for  injuries  from  use  of 
defective  air-hoist;  Merrill  v.  Oregon  etc.  R.  Co.,  29  Utah,  279,  110 
Am.  Bep.  695,  81  Pac.  88,  railroad  held  liable  for  failure  to  establish 
and  enforce  r^^lations  for  safety  of  empldyees,  in  case  of  death  of 
car  repairer  by  kicking  train  of  cars  against  car  in  which  he  was 
working;  Texas  etc.  Ry.  Co.  v.  Barrett,  166  U.  S.  620,  41  L.  Ed.  1139, 
17  Sup.  Ct.  709,  burden  is  on  employee  to  show  unsafety  of  appliances; 
Chapman  v.  Southern  Pac.  Co.,  12  Utah,  41,  41  Pac.  555,  master  is  re- 
sponsible for  providing  safe  appliances,  notwithstanding  he  has  dele- 
gated duty  to  another. 

Right  of  employee  to  recover  for  injury  sustained  by  reason  of 
defect  in  machinery  of  which  he  had  notice,  when  injury  resulted 
from  master's  failure  to  perform  promise  to  repair.  Note,  119 
Am.  St  Rep.  486. 

Master  giving  servant  impression,  after  notice  of  defects,  tnat  tlioT 
will  1M  removed,  servant  may  so  assume. 

Approved  in  Crookston  Lumber  Co.  v.  Boutin,  149  Fed.  683,  79 
C.  C.  A.  368,  and  Dunkerly  v.  Webendorfer  Mach.  Co.,  71  N.  J,  L.  62, 
58  Atl.  94,  both  reaffirming  rule;  Choctaw  etc.  R.  R.  Co.  v.  McDade, 
191  U.  S.  68,  48  L.  Ed.  100,  24  Sup.  Ct.  24,  holding  brakeman  does  not 
assume  risk  of  injury  from  waterspout  overhanging  track,  in  dangerous 
proximity  thereto;  Sandidge  v.  Atchison  etc.  Ry.  Co.,  193  Fed.  878^ 
113  C.  C.  A.  653,  railroad  freight  conductor  going  to  assistance  of 
brakeman  on  overloaded  freight-car  beyond  his  control  and  killed  by 
derailment  of  car,  did  not  assume  risk  as  matter  of  law;  McClaren  v. 
Weber  Bros.  Shoe  Co.,  166  Fed.  718,  92  C.  C.  A.  386,  where  master 
promised  to  repair  defect  in  machine,  and  after  attempting  to  do  so 
foreman  assured  operator  that  machine  was  0.  IL,  question  whether 
operator  could  recover  for  injury  received  on  succeeding  day  was  for 
jury;  Cincinnati  etc.  Ry.  Co.  v.  Robertson,  139  Fed.  524,  71  C.  C.  A. 
335,  where  engineer  used  lubricator  tubes  without  shields  for  eight  or 
nine  days  after  promise  to  furnish  same,  assumption  of  risk  question 
for  jury;  Guana  v.  Southern  Pac.  Co.,  15  Ariz.  420,  139  Pac.  786,  hold- 
ing employee  killed  while  moving  engine  in  roundhouse  not  provided 
with  artificial  lights  did  not  assume  risks  of  moving  wider  engine  than 
those  he  was  accustomed  to  move;  Cincinnati  etc.  Ry.  Co.  v.  Goldston, 
156  Ky.  417,  161  S.  W.  249,  holding  in  action  for  injuries  to  conductor 
that  defenses  of  assumption  of  risk  and  contributory  negligence  are 
distinct;  Louisville  Belt  etc.  Co.  v.  Hart,  122  Ky.  743,  92  S.  W.  953, 
allowing  recovery  in  action  for  injuries  resulting  &om  insufficient 
appliances  in  rolling-mill;  Adolff  v.  Columbia  Pretzel  etc.  Co.,  100  Mo. 
App.  207,  73  S.  W.  323,  holding  question  whether  minor  employed  to 
run  pretzel-cutting    machine,   directed  by   forelady  to  operate   large 


1131    NORTHERN  PAC.  R.  R.  CO,  v.  BABCOCK.    164  U.  S.  190-203 

kneading  machine  requiring  skill  and  strength^  assumed  risk  is  for  jury  \ 
Olney  v.  Boston  etc.  R.  R.  Co.,  71  N.  H.  434,  52  Atl.  1100,  holding  where 
foreman  of  repair  shop,  on  complaint  of  engineer,  promised  to  tighten 
cover  of  ''armhole"  on  locomotive,  question  of  engineer's  care  is  for 
jury;  Burch  v.  Southern  Pac.  Co.,  32  Nev.  125,  Ann.  Cas.  1912B,  1166, 
104  Pac.  236,  in  action  by  servant  against  railroad  for  injuries  from 
being  struck  by  switch-stand,  question  whether  yardmaster  had  author- 
ity to  promise  to  make  repairs  so  as  to  bind  defendant  was  for  jury; 
Sans  Bois  Coal  Co.  v.  Janeway,  22  Okl.  433,  99  Pac.  157,  allowing  re- 
covery for  injuries  in  mine  explosion  to  employee  having  knowledge  of 
defects  in  apparatus  for  forcing  air  in  mine,  but  relying  on  promise 
of  employer  to  make  repairs ;  Gulf  etc.  Ry.  Co.  v.  Garen,  96  Tex.  615,  74 
S.  W.  898,  holding  question  whether  fireman  knew  or  should  have 
known  of  nonrepair  of  step  depended  upon  whether  he  acted  with 
ordinary  prudence;  Lincoln  v.  Central  Vermont  Ry.  Co.,  82  Vt.  193. 
137  Am.  St.  Bep.  998,  72  Atl.  824,  allowing  recovery  in  action  for  in- 
juries to  brakeman.from  faulty  construction  of  curve,  where  foreman 
was  negligent  in  insi>ecting  track;  Kiley  v.  Rutland  R.  Co.,  80  Vt.  547, 
13  Ann.  Oaa.  269,  68  Atl.  717,  holding  car  inspector  is  not  fellow- 
servant  of  conductor,  and  allowing  recovery  for  injuries  to' conductor 
from  ladder  giving  way;  Virginia  etc.  Wheel  Co.  v.  Chalkley,  98  Va. 
68,  34  S.  £.  978,  holding  plaintiff  did  not  assume  risk  of  defective  pulley 
where  on  his  complaint  defendant  assured  him  same  would  be  repaired 
immediately;  Green  v.  Western  American  Co.,  30  Wash.  109,  70  Pac. 
318,  holding,  under  Wash.  Statute,  §  3178,  requiring  coal  mine  owners 
to  furnish  sufficient  timber  to  keep  mine  safe,  operator  failing  to  do 
so  cannot  plead  assumption  of  risk;  Bumside  v.  Novelty  Mfg.  Co.,  121 
Mich.  130,  79  N,  W.  1114,  for  employee  to  defer  to  opinions  of  superiors 
as  to  safety  is  not  negligence. 

Distinguished  in  McPeck  v.  Central  Vermont  R.  R.  Co.,  79  Fed.  593, 
25  C.  C.  A.  110,  employee  continuing  work  twenty  days  after  complaint 
of  defect  waives  protest;  Mayott  v.  Norcross  Bros.,  24  R.  I.  198,  .62 
Atl.  898,  holding  plaintiff  injured  while  attempting  to  handle  heavy 
marble  slabs,  where  he  was  aware  of  danger,  will  be  deemed  to  have 
assumed  risk. 

Servant's   assumption  of   risk  as   affected  by  master's  promise  to 
repair.    Note,  4  Ann.  Gas.  164. 

Rights  of    one    continuing  work  on    master's    promise  to  remove 
specific  cause  of  danger.    Note,  40  L«  B.  A.  787. 

Engineer  called  to  take  out  engine  after  previous  notice  of  defect, 
without  cliance  to  inspect,  does  not  assume  risk. 

Approved  in  Acme  Harvesting  Co.  v.  Atkinson,  208  Fed.  249,  125 
C.  C.  A.  444,  in  action  for  injuries  resulting  from  defective  trip-hammer, 
employee's  promise  to  watch  defects  did  not  preclude  recovery;  Postal 
Telegraph-Cable  Co.  v,  Grantham,  187  Fed.  58,  109  C.  C.  A.  370,  whether 
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telegraph  lineman,  doing  work  under  orders  of  foreman,  assmned  risk 
from  use  of  defective  tool,  was  for  jury;  Great  Northern  Ry.  Co.  v. 
McDermid,  177  Fed.  107,  100  C.  C.  A.  525,  holding  promise  by  foreman 
to  repair  defect  reported  by  engineer  may  justify  engineer  in  proceed- 
ing with  engine  when  ordered  to  do  so;  Grand  Trunk  Ry.  Co.  v.  Ten- 
nant,  66  Fed.  924,  14  C.  C.  A.  190,  train-hand  has  right  to  assume 
that  track  on  which  he  is  sent  belongs  to  railway  employing  him; 
Narramore  v.  Cleveland  etc.  Ry.  Co.,  96  Fed.  301,  48  L.  B.  A  68,  37 
C.  C.  A.  499,  employee  cannot  be  said  to  assume  risk  from  unblocked 
switches  where  statutes  prohibit  such  switches;  Chapman  v.  Southern 
Pac.  Co.,  12  Utah,  45,  41  Pao.  j556,  like  case,  plaintiff  returning  to 
work  supposing  repairs  had  been  made. 

Befnsal  to  give  Instruction  implying  defendant  was  entitled  to  verdict 
withont  reference  to  defective  condition  of  implement  was  not  eiror. 

Approved  in  Lehman  v.  District  of  Columbia,  19  App.  D.  C.  232,  in 
prosecution  in  police  court  for  selling  liquor  on  Sunday,  where  question 
is  as  to  what  is  bona,  fide  guest  of  hotel  to  whom  liquor  may  be  sold  on 
Sunday,  it  was  not  error  to  charge  that  there  must  have  been  good 
faith    in    transaction. 

Miscellaneous.  Cited  in  City  of  Denver  v.  Porter,  126  Fed.  295,  61 
C.  C.  A.  168,  holding  instructions  to  jury  must  be-  considered  in  their 
entirety;  Mexican  Cent.  Ry.  Co.  v.  Henderson,  114  Fed.  895,  52  C.  C.  A. 
512,  holding  error  to  refuse  instruction  to  find  for  defendant  if  jury 
believed  it  was  engineer's  duty  to  inspect  engine  and  that  if  he  had  made 
inspection  it  would  have  shown  defect;  Smith  v.  Matthews,  152  N.  7. 
158,  46  N.  E.  165,  as  to  harmless  error  in  charging  jury. 

154  U.   8.  204-823,  38  L.  Ed.  962,   14  Sup.  Ot  1087,  COVIKaTON  ETC. 
BBIDGE  CO.  v.  KENTUCKY, 

Commerce  decisions  ^ther  find  ezdnsive  oi  concurrent  State  power,  or 
entire  want  of  power,  in  States. 

Approved  in  Western  Union  Tel.  Co.  v.  James,  162  XJ.  S.  655,  660, 
40  L.  Ed.  1106,  1108,  16  Sup.  Ct.  936,  938,  upholding  Georgia  statute 
requiring  telegraph  companies  to  receive,  transmit  and  diligently  de- 
liver messages;  Indianapolis  v.  Navin,  151  Ind.  143,  41  L.  B.  A  340, 
47  N.  E.  526,  legislature  may  reasonably  regulate  rates  of  fare  on  street 
railroads  within  State;  dissenting  opinion  in  Henderson  Bridge  Co.  v. 
Kentucky,  166  U.  S.  167,  41  L.  Ed.  969,  17  Sup.  Ct.  538,  majority  hold- 
ing effect  of  tax  in  increasing  tolls  too  remote  to  make  it  tax  on  busi- 
ness ;  People  v.  Chicago  etc.  Ry.  Co.,  223  HI.  590,  79  N.  E.  146,  uphold- 
ing law  requiring  railroads  to  make  reports  concerning  their  business; 
Crawford  v.  Southern  Ry.  Co.,  56  S.  C.  150,  34  S.  E.  85,  holding  Rev. 
Stats.  1893,  §  1678,  providing  that  no  railroad  company  shall  overload 
its  ears,  is  not  regulation  of  commerce  Violating  commerce  clause. 
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Strictly  bitemal  State  commerce  l3  for  States,  tliough  It  Indirectly 
toncli  interstate. 

Approved  in  Southern  Ry.  Co.  v.  Rcid,  222  U.  S.  436,  56  L.  Ed.  259, 
32  Sup.  Ct.  140,  statute  of  North  Carolina  requiring  common  carriers 
to  transport  freight  for  interstate  points,  as  soon  as  received,  under 
penalties  for  failure,  conflicts  with  act  of  Congress  of  1906,  and  is 
unenforceable;  United  States  v.  Shauver,  214  Fed.  15G,  act  of  Congress 
of  1913  protecting  migratory  birds  is  invalid;  In  re  Arkansas  Rate 
Cased,  187  Fed.  301,  holding  State  has  power  to  establish  reasonable 
rates  for  intrastate  commerce,  although  such  rates  incidentally  affect 
interstate  commerce,  but  enjoining  enforcement  of  Arkansas  rate  stat- 
ute as  confiscatory;  The  Nassau,  182  Fed.  700,  provision  of  Rev.  Stats., 
§  4472,  prohibiting  carrying  of  petroleum  or  like  dangerous  articles  as 
freight  on  steamer  carrying  passengers,  does  not  apply  to  steam  ferry- 
boat plying  between  Manhattan  and  Brooklyn;  Corrigan  Transit  Co.  v. 
Sanitary  Dist.,  137  Fed.  857,  70  C.  C.  A.  381,  State  may  control  cur- 
rent introduced  into  Chicago  River  for  sanitary  purposes;  Farr  Alpaca 
Co.  V.  Commonwealth,  212  Mass.  164,  98  N.  E.  1080,  wool  owned  by 
manufacturing  company  bought  abroad  and  entered  in .  bonded  ware- 
house is  merchandise  within  statute  providing  for  levy  of  excise  on 
domestic  corporations  based  on  value  of  merchandise  owned  which 
would  be  liable  to  taxation  in  hands  of  individual;  State  v.  Martyn, 
82  Neb.  233,  17  Ann,  Gas.  659,  23  L.  R.  A,  (N.  S.)  217,  117  N.  W.  722, 
upholding  State  anti-pass  law;  dissenting,  opinion  in  People  v.  Miller, 
178  N.  Y.  204,  207,  70  N.  E.  476,  477,  majority  holding  where  entire 
earnings  of  corporation  were  derived  from  transferring  grain  from 
outside  State  from  boats  to  railroad  cars,  it  was  engaged  in  interstate 
commerce  and  not  subject  to  franchise  taxes;  Henderson  Bridge  Co. 
V.  Henderson,  173  U.  S.  623,  4S  L.  Ed.  834,  19  Sup.  Ct.  565,  city  may 
tax  portion  of  interstate  bridge  between  city  ^and  State  line;  Cotting 
v.  Kansas  City  Stock- Yards  Co.,  82  Fed.  863,  State  may  regulate  stock- 
yard charges,  although  yards  are  partly  in  another  State;  United  States 
V.  Boyer,  85  Fed.  434,  Congress  has  no  power  to  provide  for  inspection 
of  cattle  before  slaughter  in  various  States;  Covington  etc.  Turnpike 
Co.  V.  Sandford,  164  U.  S.  586,  41  L.  Ed.  562,  17  Sup.  Ct.  201,  arguendo. 

Distinguished  in  Globe  Elevator  Co.  v.  Andrew,  144  Fed.  879,  883, 
State  laws  attempting  to  impose  its  own  inspection  and  grades  of 
grain  to  the  exclusion  of  others  affect  a  matter  where  one  uniform 
rule  should  be  fixed  by  Congress;  Hart  v.  State,  100  Md.  605,  60  Atl. 
459,  act  requiring  carriers  to  furnish  separate  coaches  for  white  and 
colored  passengers  invalid  as  to  interstate  passengers. 

^  Congress  cannot  interfere  with  police  regolations  relating  exclusiyely 
to  internal  trade. 

Approved  in  Southern  Pac.  Co.  v.  Railroad  Commission,  193  Fed. 
707,  refusing  to   enjoin   enforcement  of   freight  rates   established   by 
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State  railroad  commission  in  absence  of  showing  direct  interference 
with  interstate  commerce;  United  States  v.  Boyer^  85  Fed.  435,  law 
providing  for  cattle  inspection  within  State  is  void;  United  States 
Express  Co.  v.  State,  164  Ind.  204,  73  N.  E.  104,  npholding  law  requir- 
ing express  companies  to  make  personal  delivery  of  packages  in  eities 
having  population  of  two  thousand  five  hundred. 

Distinguished  in  Missouri  Pac.  Ry.  Co.  v.  Nebraska,  164  U.  S.  416, 
41  L.  Ed.  494,  17  Sup.  Ct.  135,  statute  compelling  railroad,  which  has 
allowed  erection  of  elevator  on  xUrht  of  way,  to  allow  erection,  of  otiien, 
is  void. 

Oases  in  wliich  States  may  act  In  absence  of  congressional  action,  statel 
Approved  in  Simpson  v.  Shepard,  230  U.  S.  401,  Ann.  Cas.  1916A, 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1542,  33  Sup.  a.  729,  State,  in 
absence  of  congressional  action,  has  power  to  prescribe  reasonable 
intrastate  rates  for  interstate  carriers,  although  relations  between 
interstate  and  intrastate  rates  are  disturbed;  St.  Louis  etc.  Ry.  Co.  t. 
Hesterly,  98  Ark.  254,  255,  135  S.  W.  879,  880,  holding  Federal  Em- 
ployers' Liability  Act  does  not  conflict,  so  as  to  supersede  provision 
of  State  statute  for  survival  of  action  for  personal  injuries  in  favor 
of  personal  representative  for  benefit  of  widow  or  next  of  kin;  Chicago 
etc.  Ry.  Co.  v.  State,  86  Ark.  432,  111  S.  W.  464,  statute  of  1907,  relating 
to  train  crews,  is  not  in  violation  of  commerce  clause  of  Federal  Con- 
stitution or  in  conflict  with  ^Safety  Appliance  Act  of  Congress;  dis- 
senting opinion  in  Illinois  Cent.  R.  Co.  v.  Doherty's  Admr.,  153  Ky. 
377,  47  L.  R.  A.  (N.  S.)  31,  155  S.  W.  1125,  majority  holding  right  of 
action  for  wrongful  death  of  employee  engaged  in  interstate  conuneree 
is  exclusive,  and  supersedes  former  rights  of  action  conferred  by  State 
statutes;  Indianapolis  v.  Navin,  151  Ind.  144,  41  L.  {».  A.  340,  47  N.  E. 
526,  arguendo. 

States  may  tax  instruments  of  interstate  commerce  if  with  other  prop- 
erty, but  not  tbe  commerce  itself. 

Approved  in  United  States  v.  Hopkins,  82  Fed.  540,  reaffirming  rule. 

Distinguished  in  Henderson  Bridge  Co.  v.  Kentucky,  166  U.  S.  170, 
41  L.  Ed.  960,  17  Sup.  Ct.  539,  majority  upholding  tax  on  property  and 
franchise  of  interstate  bridge  company  chartered  by  State. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A 
645. 

Commerce  national  in  cliaracter  is  for  Oongress  to  regulate;  nonactioii 
implies  it  shall  1m  unregulated. 

Approved  in  Southern  PAcific  Co.  v.  Campbell,  230  U.  S.  551,  57 
L.  Ed.  1624,  33  Sup.  Ct.  1027,  refusing  to  enjoin  enforcement  of  order 
of  State  railroad  commission  on  ground  that  rates  are  confiscator}', 
where  bill  fails  to  show  that  carrier  would  be  deprived  of  just  com- 
pensation on  intrastate  transportation;  New  York  Central  etc.  R>  R- 
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Co.  V.  Board  of  Chosen  Freeholders,  227  U.  S.  260,  262,  67  L.  Ed. 
504,  506,  33  Sup.  Ct.  269,  Congress  by  passing  act  to  regulate  commerce 
has  destroyed  power  of  States  to  regulate  ferries;  St.  Clair  County 
V.  Interstate  etc.  Car  Transfer  Co.,  192  U.  S.  457,  465,  470,  48  L.  Ed. 
520,  523,  625,  24  Sup.  Ct.  300,  303,  305,  holding  unconstitutional  lU. 
Rev.  Laws  1874,  e.  55,  penalizing  operation  of  ferry  without  license  as 
applied  to  transportation  of  freight-cars  from  Illinois  to  Missouri  shore 
of  Mississippi;  Hanley  v.  Kansas  City  South  Ry.  Co.,  187  IT.  S.  620, 
47  L.  Ed.  336,  2a  Sup.  Ct.  215  (affirming  Kansas  City  etc.  Ry.  Co.  v. 
Board  of  R.  R.  Commrs.,  106  Fed.  356),  holding  Arkansas  railroad 
commdssion  cannot  fix  freight  rates  between  Arkansas  points  where  line 
lies  largely  in  Indian  Territory;  Johnson  v.  United  States,  215  Fed. 
684,  L.  R.  A.  1916A,  862,  131  C.  C.  A.  613,  Bennett  v.  United  States, 
194  Fed-  632,  114  C.  C.  A.  402,  United  States  v.  Hoke,  187  Fed.  996, 
United  States  v.  Westman,  182  Fed.  1018,  and  Kalen  v.  United  States, 
196  Fed.  889,  116  C.  C.  A.  450,  all  upholding  act  of  1910,  making  it 
offense  to  transport  woman  from  one  State  to  another  for  immoral 
purpose;  State  v.  Western  etc.  R.  Co.,  138  Ga.  840,  76  S.  E.  579,  statute 
of  Georgia,  prescribing  freight  rates  for  interstate  shipments,  is  void; 
Pittsburgh  etc.  Ry.  Co.  v.  State,  172  Ind.  164,  87  N.  E.  1040,  act  of 
1907,  relating  to  train  crews,  known  as  Full  Crew  Act,  is  not  void  as 
conflicting  with  acts  of  Congress  regulating  interstate  commerce;  Hart 
V.  State,  100  Md.  610,  60  Atl.  461,  denying  validity  to  act  separating 
white  and  colored  passengers  as  affecting  interstate  passengers;  State 
V.  Harper,  48  Mont.  462,  466,  Ann.  Gas.  1915D,  1017,  51  L.  B.  A. 
(N.  S.)  157,  138  Pac.  497,  499,  after  passage  of  Mann  Act  in  1910, 
State  had  no  power  to  prohibit  transportation  of  women  into  State 
from  another  State  for  immoral  purposes,  and  to  punish  as  felony  act 
of  aiding  woman  in  obtaining  transportation  for  such  purpose;  State  v. 
Northern  Pac.  Ry.  Co.,  36  Mont.  586,  13  Ann.  Oas.  144,  15  L.  B.  A. 
(N.  S.)  134,  93  Pac.  946,  act  of  February  5,  1907,  regulating  time  rail- 
road may  require  employees  to  work,  is  not  made  ineffective  by  act  of 
Congress  of  March  4,  1907,  similar  in  substance,  but  not  to  become 
effective  until  March  4,  1908;  People  v.  Erie  R.  Co.,  198  N.  Y.  377, 
139  Am.  St.  Bep.  828,  19  Ann.  Gas.  811,  29  L.  B.  A.  (N.  S.)  240,  91 
N.  E.  852,  labor  law  making  it  unlawful  for  railroad  to  permit  operator 
spacing  trains  by  telegraph  or  telephone  under  block  system  to  work 
more  than  eight  hours  in  twenty-four  is  not  in  conflict  with  act  of  Con- 
gress of  1907,  limiting  hours  to  nine;  Blalock  Hardware  Co.  v.  Sea- 
board etc.  Ry.  Co.,  170  N.  C.  397,  86  S.  E.  1027,  act  relating  to  refund 
of  overcharges  on  freight  and  providing  penalty  for  its  violation  is  void 
when  applied  to  interstate  commerce;  Davis  v.  Southern  Ry.  Co.,  170 
N.  C.  591,  87  S.  E.  749,  in  action  for  injuries  to  person  walking  on 
track,  fact  that  train  was  running  on  Sunday  in  violation  of  local 
statute  is  immaterial,  where  injury  was  caused  by  interstate  train; 
HarriU  Bros.  v.  Southern  Ry.,  144  N.  C.  539,  57  S.  E.  385,  statute  re- 
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quiring  carrier  to  inform  consignee  of  freight  charges  and  deliver 
freight  on  tender  of  payment  of  charges  subject  to  penalty  for  failure 
to  do  so,  is  not  interference  with  interstate  commerce  when  applied 
to  interstate  shipment;  St.  Louis  etc.  R.  Co.  v.  State,  26  Okl.  68,  SO 
L.  B.  A.  (N.  S.)  137,  107  Pac.  932,  order  of  State  corporation  commis- 
sion relating  to  free  storage  is  void  in  so  far  as  it  applies  to  interstate 
commerce;  Lowe  v.  Seaboard  Air  etc.  Ry,  Co.,  63  S.  C.  250,  90  Am. 
St.  Rep.  680,  41  S.  E.  298,  holding  invalid  as  applied  to  goods  from 
another  State  22  Stats,  at  Large,  p.  120,  penalizing  carrier  for  shipping 
by  route  other  than  that  designated  by  shipper;  Sargent  v.  Rutland 
R.  Co.,  86  Yt.  341,  85  Atl.  659,  laws  of  1906  relating  to  demurrage 
charges  not  limited  to  intrastate  charges,  are  void;  State  v.  Chicago 
etc  Ry.  Co.,  136  Wis.  411,  412,  19  L.  R.  A.  (N.  S.)  326,  117  N.  W.  688, 
act  of  1907,  prohibiting  railroad  from  permitting  telegraph  operator  to 
remain  on  duty  more  than  eight  consecutive  hours,  is  in  conflict  with 
act  of  Congress  limiting  hours  of  telegraph  operators  or  train-dispatchers 
in  interstate  commerce  to  nine;  Aultman  v.  Holder,  68  Fed.  471,  Michi- 
gan act,  avoiding  contracts  of  foreign  corporation  not  complying  with 
license  law,  is  void ;  Atlantic  etc.  R.  R.  Co.  v.  United  States,  76  Fed.  192, 
Congress  may  regulate  charges  for  interstate  transportation;  United 
States  V.  Hopkins,  82  Fed.  538,  Kansas  City  Live  Stock  Exchange  is  un- 
lawful combination;  Missouri  etc.  Ry.  Co.  v.  Fookes  (Tex.  Civ.  App.),40 
S.  W.  859,  requirement  that  railroads  redeem  unused  tickets  does  not 
apply  to  those  to  or  from  points  without  State;  dissenting  opinion  in 
Austin  V.  Tennessee,  179  U.  S.  375,  45  L.  Ed.  238,  21  Sup.  Ct.  144,  ma- 
jority upholding  Tenn.  Acts  1897,  c.  30,  prohibiting  importation  or  sale 
of  cigarettes  or  cigarette  paper. 

Bridge  between  two  States  is  instmrnent  of  commerce;  toll  thereon 
is  a  tax  on  commerce. 

Approved  in  Covington  etc.  Bridge  Co.  v.  Kentucky,  164  U.  S.  224, 
88  L.  Ed.  971,  14  Sup.  Ct.  1094,  following  rule;  South  Covington  etc. 
Street  Ry.  Co.  v.  Covington,  235  U.  S.  544,  L.  B.  A.  1915F,  792,  69 
L.  Ed.  353,  35  Sup.  Ct.  158,  provisions  in  ordinance  of  South  Covington, 
Kentucky,  are  separable  and  valid  as  to  those  within  police  power  and 
only  incidentally  affecting  interstate  commerce,  but  void  as  to  those 
directly  interfering  with  interstate  commerce;  Port  Richmond  etc. 
Ferry  Co.  v.  Board,  of  Chosen  Freeholders,  234  U.  S.  328,  58  L.  Ed. 
1335,  34  Sup.  Ct.  821,  rates  of  ferriage  fixed  by  one  State  from  its 
shore  on  boundary  ferry  do  not  preclude  other  State  from  fixing  rates 
with  respect  to  ferry  from  its  side;  New  York  Central  etc.  R.  R.  Co.  v. 
Board  of  Chosen  Freeholders,  227  U.  S.  259,  57  L.  Ed.  503,  33  Sup. 
Ct.  269,  State  has  no  power  to  regulate  fare  of  passengers,  whether 
railroad  or  not,  on  ferry  between  New  Jersey  and  New  York  operated 
by  railroad;  Lottery  Case,  188  U.  S.  352,  47  L.  Ed.  499,  23  Sup.  Ct. 
325;  holding  carriage  of  lottery  tickets  between  States  by  interstate 
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express  carrier  is  interstate  commerce;  International  Transit  Co.  v. 
Sault  Ste.  Marie,  194  Fed.  524,  625,  527,  528,  city  of  Sault  Ste.  Marie 
has  no  power  to  prescribe  rates  of  fare  to  be  charged  %y  Canadian 
owner  and  operator  of  fdrry-boats  between  Ontario  and  Michigan; 
Shepard  v.  Northern  Pac.  Ry.  Co.,  184  Fed.  770,  772,  statute  of  Minne- 
sota reducing  rates  within  State  by  discriminating  between  localities 
in  Minnesota  and  adjoining  States  violates  commerce  clause  of  Fed- 
eral Constitution;  St.  Clair  County  v.  Interstate  Car  Transfer  Co., 
109  Fed.  744,  holding  invalid  State  statute  exacting  license  fee  for 
operation  of  ferry  whose  only  property  within  the  State  is  its  landing 
place;  Reilley  v.  United  States,  106  Fed.  903,  46  C.  C.  A.  25,  holding 
act  of  March  2,  1895,  against  carriage  of  lottery  tickets  into  or  be- 
tween States,  prohibits  carriage  between  State  of  ticket  representing 
chance  in  policy  game;  State  v.  Illinois  Cent.  R.  Co.,  246  111.  217,  92 
N.  E.  828,  railroad  charter  requiring  company  to  pay,  in  lieu  of  taxes, 
seven  per  cent  of  gross  receipts,  including  receipts  on  interstate  com- 
merce, is  not  void  as  tax  on  interstate  commerce;  State  v.  Cumberland 
&  P.  R.  Co.,  106  Md.  486,  66  Atl.  461, '  act  of  1906,  effect  of  which  is 
to  regulate  freight  charges  on  coal  from  points  in  Alleghany  County 
to  tide- water  points,  is  void  as  interference  with  interstate  commerce; 
State  v.  Atchison  etc.  Ry.  Co.,  176  Mo.  714,  75  S.  W.  781,  holding  quo 
warranto  will  not  lie  to  prevent  railroad  companies  having  switch- 
ti*acks  within  city  from  charging  for  delivery  of  cars  upon  other  tracks; 
New  York  Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Freeholders,  74  N.  J.  L, 
372,  374,  66  Atl.  862,  863,  regulation  of  rates  of  ferriage  of  foot- 
passengers  across  Hudson  River  from  New  Jersey  to  New  York  is  void 
as  regulation  of  interstate  commerce;  dissenting  opinion  in  New  York 
Cent.  etc.  R.  Co.  v.  Board  of  Chosen  Freeholders,  80  N.  J.  L.  308,  309, 
810,  74  Atl.  963,  majority  holding  ferriage  rates  established  by  board 
of  freeholders  of  Hudson  County  for  foot-passengers  at  ferries  within 
county  were  valid. 

Distinguished  in  Cauble  v.  Craig,  94  Mo.  App.  680,  69  S.  W.  50, 
holding  license  from  County  Court  to  operate  ferry  across  Mississippi 
does  not  avoid  necessity  of  license  from  city  of  third  class  authorized 
to  regulate  ferries;  New  York  Cent.  etc.  R.  Co.  v.  Board  of  Chosen 
Freeholders,  76  N.  J.  L.  676,  16  Ann.  Oas.  858,  74  Atl.  958,  upholding 
resolution  of  board  of  freeholders  establishing  rates  of  ferriage  for 
foot-passengers  at  ferries  in  Hudson  County;  Henderson  Bridge  Co. 
V.  Kentucky,  166  U.  S.  153,  41  L.  Ed.  954,  17  Sup.  Ct.  533  (see  dis- 
senting opinion  in  166  U.  S.  168,  41  L.  Ed.  959,  17  Sup.  Ct.  538),  State 
may  include  franchise  granted  thereby  to  interstate  bridge  company  in 
assessment  of  property  for  taxation;  Keokuk  etc.  Bridge  Co.  v.  Illinois, 
176  IT.  S.  632,  44  L.  Ed.  302,  20  Sup.  Ct.  208,  upholding  tax  on  franchise 
granted  by  State  to  interstate  bridge;  Winchester  etc.  Turnpike  Road 
Co.  V.  Croxton,  98  Ky.  747,  34  S.  W.  621,  fixing  of  tolls  by  legislature 
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18  acknowledgment  of  reasonableness  at  time,  not  precluding  subsequent 
ehange. 

State  taxation  of  ferry  as  regulation  of  interstate  commcree. 
Note,  Ann.  Gas.  1914B,  685. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  R.  A.  (N.  S.>  8S5. 

Legislative  power  to  fix  tolls,  rates  or  prices.  Note,  S3  L.  B>  A. 
181. 

Applicability  of  conunerce  clause  or  statutes  to  street  or  inter- 
urban  railways.    Note,  46  L.  R.  A.  (N.  S.)  886. 

Right  to  reduce  rates  of  public  service  corporation  fixed  by  fnn- 
ohise  or  charter.    Note,  L.  R.  A.  1915C,  275. 

What  law  governs  the  right  of  a  workman  to  recover  compensa- 
tion for  injuries.    Note,  4  N.  C.  C.  A.  70. 

Miscellaneous.    Cited  in  Kentucky  y.  Powers,  139  Fed.  490,  4:9X 

154  U.  8.  224,  38  L.  Ed.  970,  14  Sup.  Ot.  1094,  OOVINQTOK  ETC.  BBIDQB 
GO.  V.  KENTU0K7. 

Not  cited. 

164  XJ.  8.  225-244,  38  L.  Ed.  971,  14  Sup.  Ot.  1016,  imiTED  STATSS  ▼. 
rLLINOIB  ETC.  E.  E.  GO. 

United  States  in  deeding  lands  is  bound  by  State  laws  as  to  eff  e<^  ^ 
conditions  thereof,  in  such  State. 

Approved  in  Roberts  v.  Mathews,  137  Ala.  530,  34  South.  625,  hold- 
ing Laws  1828,  p.  31,  providing  that  township  trustees  may  cause 
school  sections  to  be  surveyed  to  command  highest  price,  authorizes 
dedication  of  streets  therein;  Riverside  v.  MacLain,  210  111.  320,  102 
Am.  St.  Rep.  164,  66  L.  R.  A.  288,  71  N.  E.  412,  where  owner  of  land 
recorded  plats  showing  certain  portions  as  public  squares,  there  ^^  * 
dedication,,  and  municipality  could  not  put  lands  to  other  use. 

United  States  selling  lands  in  State  according  to  plat»  public  ^ftun 
marked  thereon  passes  to  city  where  State  law  so  provides. 

Approved  in  Williams  v.  Chicago,  247  lU.  242,  93  N.  E.  166,  pl»t  ©^ 
Ft.  Dearborn  addition  to  city  of  Chicago  made  by  United  Stfl^^  ^ 
compliance  with  Illinois  statute,  vested  fee  to  streets  in  Chicago,  so 
that  city  could  charge  abutting  owner  for  use  of  subsidewalk  sp^^  ^ 
streets. 

United  States  having  sold  lots  in  State,  according  to  plat»  leB^it^^ 
commons,  cannot  sue  to  prevent  latter's  diversion  ftrom  public  usa- 

Approved  in  Thomdike  v.  Milwaukee,  143  Wis.  13,  14,  126  N.  W. 
885,  action  by  heirs  of  dedicator  of  land  for  public  square  d^^^ 
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title  and  asking  for  injunction  to  restrain  erection  of  building  on  land 
is  not  maintainable,  as  heirs  have  no  interest  in  land;  Burlington  Gas 
Co.  V.  Burlington  etc.  Ry.  Co.,  166  U.  S.  372,  41  L.  Ed.  750,  17  Sup.  Ct. 
360,  use  of  land  granted  for  public  use'  cannot  be  restrained  by  ad- 
joining owner;  Chicago  v.  Ward,  169  111.  417,  61  Am.  St.  Rep.  199,  38 
L.  R.  A.  859,  48  N.  E.  935,  abutting  owners  may  maintain  action  for 
diversion  of  land  from  use  as  park;  dissenting  opinion  in  South  Park 
Commis.  y.  Montgomery  Ward  &  Co.,  248  HI.  322,  21  Ann.  Gas.  127,  93 
N.  E.  918,  majority  holding  judgment  that  legislature  could  not  au- 
thorize construction  of  buildings  in  park  was  res  judicata  in  suit  to 
condemn  property  right  of  abutting  owner  in  restriction  of  use  of 
park. 

Distinguished  in  South  Park  Commrs.  v.  Montgomery  Ward  &  Co., 
248  HI.  307,  21  Ann.  Gas.  127,  93  N.  E.  913,  judgment  that  legislature 
could  not  authorize  construction  of  museum  and  library  in  park  was  res 
judicata  in  suit  to  condemn  propcurty  right  of  abutting  owner  in  re- 
striction of  use  of  park. 

154  U.  8.  244-266,  88  la.  Ed.  976,  14  Sup.  Gt  1068,  BIOOLES  T.  EBNET. 

Sale  of  one  of  two  parcels  to  be  sold  and  divided  is  part  perf ozmanca 
taking  case  out  of  statute  of  frauds. 

Approved  in  Lichtenstein  v.  Phipps,  161  Fed.  580,  581,  notice  of 
design  patent  for  hatband  was  sufficiently  given  by  placing  words  **Pat. 
Jan.  15th,  1907,"  on  lining  of  hats  on  which  band  was  used;  Ferguson 
V.  Blood,  152  Fed.  103,  82  C.  C.  A.  482,  where  contract  for  purchase  of 
interest  in  mining  claims  was  wholly  performed  by  vendor,  and  almost 
completely  performed  by  purchaser,  prior  to  latter 's  repudiation  thereof, 
such  performance  was  effective  to  take  it  out  of  statute  of  frauds. 

Distinguished  in  Gary  v.  Newton,  201  111.  181,  66  N.  E.  270,  holding 
equity  will  not  enforce  oral  agreement  whereby  heir  agreed  to  release 
expectancy  in  ancestor's  property  in  consideration  of  advance;  Harris 
V.  Arthur,  36  Okl.  35,  36,  127  Pac.  696,  execution  of  relinquishment  of 
lease  from  State  of  school  lands  on  condition  that  lease  be  made  to 
another  was  insufficient  to  take  parol  agreement  to  pay  one  thousand 
dollars  for  such  release  out  of  statute  of  frauds. 

Specific  performance  allowable,  if  clear  parol  contract  so  far  performed 
tbat  prior  conditions  cannot  be  restored. 

Approved  in  Logue  v.  Langan,  151  Fed.  458,  81  C.  C.  A.  271,  holding 
evidence  insufficient  to  establish  parol  gift  of  land  enforceable  against 
personal  representative;  Jones  v.  Patrick,  140  Fed.  408,  upholding 
asn^eement  to  share  profits  accruing  from  sale  of  land,  where  plaintiff's 
efforts  contributed  to  such  sale;  People's  Pure-Ice  Co.  v.  Trumbull,  70 
Fed.  175,  17  C.  C.  A.  43,  payment  of  month's  advance  rent  and  erec- 
tion of  machinery  is  sufficient;  Harman  v.  Harman,  70  Fed.  921,  17 
C.  C.  A.  479;  planting  trees,  tilling,  etc.,  is  sufficient;  Hancock  v.  Mel-. 
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loy,  187  Pa.  St.  379,  41  Atl.  315,  consent  to  confirmance  of  admin- 
istrator's account,  by  party  filing  exception,  in  consideration  of  ac- 
countant's conveyance,  removes  agreement  from  statute. 

Preliminary  acts  imder  contract;  e.  g.,  drawing  deeds,  etc.,  are  not 
snfllclent  part  performance. 

Cited  in  dissenting  opinion  in  Harman  v.  Harman,  70  Fed.  923,  17 
C.  C.  A.  479,  majority  holding  facts  stated  took  agreement  out  of 
statute. 

Taking  possession  of  land,  making  improvements,  etc.,  takes  case  out 
of  statute  of  frauds. 

Approved  in  Kinsell  v.  Thomas,  18  Cal.  App.  688,  124  Pac.  222, 
equity  will  protect  rights  of  son  in  parol  gift  of  land  from  father  and 
mother  where  he  has  made  improvements,  including  house,  and  lives 
on  land,  against  subsequent  purchaser  from  his  father. 

154  U.  8.  256-288,  38  la.  Ed.  981,  14  8np.  Ot.  1019,  MOSAH  ▼.  STUBaES. 
State  courts  cannot  enjoin  proceedings  in  Federal  courts. 

Approved  iri  Central  Nat.  Bank  v.  Stevens,  169  IT.  S.  461,  42  L.  Bd. 
817,  18  Sup.  Ct.  413,  where  State  court  attempted  to  enjoin  sale  under 
decree  of  Circuit  Court ;  Beardslee  v.  Ingraham,  183  N.  Y.  418,  76  N.  E. 
477,  where  corporate  property  was  attached  under  process  from  Federal 
court,  State  could  not,  after  appointing  receiver,  enjoin  sale  by  United 
States  marshal;  Carpenter,  Baggott  &  Co.  v.  Hanes,  162  N.  C.  48,  Ann. 
Oas.  1915A,  832,  77  S.,  E.  1101,  although  both  parties*  are  domiciled  in 
State  court  to  establish  equitable  claim  cannot  be  deemed  in  aid  of  prior 
cause  of  action  as  another  action  pending  between  same  parties  in 
another  State. 

Distinguished  in  Montgomery  v.  McDermott,  87  Fed.  376,  Federal 
attachment  levy  does  not  prevent  State  court  from  deciding  question  of 
title  to  property. 

Property  in  constructiTe  possession  of  one  coort  may  not  be  dlstorbed 
by  process  of  another. 

Approved  in  Hull  v.  Burr,  234  U.  S.  721,  58  L.  Ed.  1562,  34  Sup.  Ct. 
892,  suit  by  persons  claiming  to  be  owners  of  certain  property  to  re- 
strain trustees  in  bankruptcy  from  maintaining  suit  against  them  in 
State  court  to  establish  equitable  claim  cannot  be  deemed  in  aid  of  prior 
judj^nent  in  ejectment  in  Federal  court,  and  is  not  excluded  from  pro- 
hibition, in  section  720,  Revised  Statutes',  against  injunctions  to  stay 
proceedings  in  State  courts;  Palmer  v.  Texas,  212  U.  S.  129,  63  L-  Ed. 
440,  29  Sup.  Ct.  230,  jurisdiction  of  State  court  over  res  acquired  by 
appointment  of  receiver  of  foreign  corporation  is  not  lost,  so  as  to 
X)ermit  interference  by  Federal  court,  because  of  appeal  with  super- 
sedeas from  order  appointing  receiver;  Iroquois  Transp.  Co.  v.  De  Laney 
Forge  etc.  Co.,  205  U.  S.  361,  51  L.  Ed.  840,  27  Sup.  Ct.  509,  whether 
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State  lien  statute  permitting  seizure  and  sale  of  vessel  is  invalid  as  in 
conflict  with  exclusive  jurisdiction  of  Admiralty  Court  will  not  be 
determined  in  suit  from  State  court  where  no  holder  of  maritime  lien  is 
present  contesting  validity  of  statute;  Farmers'  Loan  etc.  Co.  v.  Lake 
St.  R.  R.  Co.,  177  U.  S.  61,  44  L,  Ed.  671,  20  Sup.  Ct.  568,  holding  in- 
junction against  foreclosure  proceedings  in  Federal  court  first  acquiring 
jurisdiction  over  property  will  not  be  gpranted  by  State  court ;  Equitable 
Trust  Co.  V.  Western  Pac.  Ry.  Co.,  231  Fed.  486,  holding  railroad  mort- 
gage and  contracts  were  part  of  same  transaction,  and  Federal  court 
having  jurisdiction  of  foreclosure  suit  could  enjoin  parties  from  main- 
taining suit  on  Denver  contract  in  another  jurisdiction;  Alabama  etc. 
Ry.  Co.  V.  American  Cotton  Oil  Co.,  229  Fed.  23,  143  C.  C.  A.  313, 
reversing  judgment  denying  injunction  to  restrain  proceeding  in  State 
court  in  action  for  nondelivery  of  interstate  shipment  pending  hearing 
on  removal  petition  by  Federal  court  after  denial  of  motion  to  remove 
in  State  court;  Sharp  v.  Bonham,  213  Fed.  668,  Federal  court  retains 
jurisdiction  of  suit  by  one  religious  society  against  another  to  determine 
right  to  certain  church  property,  notwithstanding  decree  of  State  court 
in  cross-suit  pending  appeal  in  Federal  suit;  Kansas  City  Gas  Co.  v. 
Kansas  City,  198  Fed.  526,  pendency  in  Federal  court  of  suit  by  gas 
company  to  have  ordinance  requiring  certain  pressure  in  mains  declared 
invalid  as  impairing  obligation  of  contract  is  not  bar  to  subsequent 
suit  by  city  against  gas  company  in  State  court  for  accounting  on 
ground  of  excessive  rates,  because  of  insufficient  pressure,  and  Federal 
court  will  not  enjoin  such  suit  in  State  court;  Stirling  v.  Seattle  etc. 
Ry.  Co.,  198  Fed.  919,  920,  holding  jurisdiction  of  State  court  acquired 
by  appointment  of  receiver  in  stockholder's  suit  against  corporation 
Was  not  lost  by  appeal  with  supersedeas  from  order  appointing  receiver, 
and  Federal  court  has  no  jurisdiction;  People's  Gaslight  &  Coke  Co.  v. 
City  of  Chicago,  192  Fed.  403,  denying  injunction  to  restrain  enforce- 
ment of  ordinance  fixing  price  of  gas,  where  State  court  first  acquired 
jurisdiction  by  suit  of  city  to  enforce  ordinance;  Central  Vermont  Ry. 
Co.  V.  Redmond,  189  Fed.  688,  where  order  of  Public  Service  Commis- 
sion to  change  railroad  tracks,  depots  and  crossings  was  affirmed  by 
Supreme  Court  and  remanded  with  directions  to  extend  time  for  en- 
forcing order,  Federal  court  had  no  jurisdiction  to  enjoin  commission 
from  compelling  railroad  to  comply  with  order;  Mound  City  Co.  v. 
Castleman,  187  Fed.  924,  110  C.  C.  A.  55,  holding  partition  in  State 
court  was  first  commenced  and  decree  estopped  corporation  from  main- 
taining claim  in  partition  suit  in  Federal  court  which  might  have 
been  adjudicated  in  State  Court;  Guardian  Trust  Co.  v.  Kansas  City 
etc.  Ry.  Co.,  171  Fed.  49,  28  L.  R.  A.  (N.  S.)  620,  96  C.  C.  A.  285,  re- 
versing injunction  secured  on  dependent  bill  in  creditors'  suit  against 
asportation  in  Federal  court  by  intervener,  who  was  purchaser  at  fore- 
closure sale,  against  prosecution  of  actions  at  law  in  State  court; 
Lang  v.  Choctaw  etc.  R.  Co.,  160  Fed.  359,  87  C.  C.  A.  307,  holding  State 
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court's  jurisdiction  of  railroad  property  over  ninety  acres  of  land 
was  surrendered  by  decree  in  1902,  and  Federal  court  acquired  exclusive 
jurisdiction  and  custody  of  railroad  by  foreclosure  suit  and  seizure 
of  property;  Sullivan  v.  Algrem,  160  Fed.  370,  87  C.  C.  A,  318,  where 
two  suits  by  holders  of  contracts  of  insolvent  company  for  appointment 
of  receiver  were  brought  in  two  State  courts  and  receiver  was  ap- 
pointed in  first  court,  order  of  Federal  court  appointing  receiver  and 
enjoining  defendants  was  erroneous;  Cochran  v.  Pittsburg  etc.  R.  Co., 
158  Fed.  551,  Federal  court  cannot  proceed  with  suit  to  foreclose 
mortgage  on  railroad  property  in  custody  of  State  court  through  re- 
ceiver appointed  in  prior  suit  to  foreclose  junior  mortgage,  nor  inter- 
fere with  such  receiver;  In  re  Porterfield,  138  Fed.  197,  parties  proving 
claims  in  bankruptcy,  held  to  have  waived  right  to  proceed  under  State 
insolvency  law;  Guaranty  Trust  Co.  v.  North  Chicago  St.  R.  Co.,  130 
Fed.  806,  65  C.  C.  A.  65,  fact  that  bill  filed  in  State  court  asks  for 
relief  which  might  interfere  with  possession  of  Federal  receivers  will 
not  authorize  injunction  against  State  court;  Texas  Cotton  Products  Co. 
V.  Stames,  128  Fed.  184,  holding  where  plaintiff,  after  dismissal  of 
suit  in  Federal  court,  brings  second  suit  for  small  amount  in  State 
court,  Federal  court  will  not  enjoin  same;  Knott  v.  Evening  Post  Co., 
124  Fed.  354,  holding  receiver  of  Federal  court  first  obtaining  posses- 
sion of  insolvent  corporation's  property  will  not  surrender  same  to 
State  receivers  subsequently  appointed;  The  Jonas  H.  French,  119  Fed. 
462,  463,  464,  holding  vessel  in  possession  of  receivers  appointed  by 
Circuit  Court  cannot  be  seized  on  process  from  District  Court  to  enforce 
prior  lien ;  Carling  v.  Seymour  Lumber  Co.,  113  Fed.  490,  51  C.  C.  A.  1, 
holding  where  assets  are  in  hands  of  receiver  of  another  court,  comity 
requires  that  application  be  made  to  such  court  by  court  entitled  to 
possession;  Phelps  v.  Mutual  Reserve  Life  Assn.,  112  Fed.  465,  468, 
61  L.  B.  A.  717,  50  C.  C.  A.  339,  holding  Federal  court  will  not  enjoin 
receiver  appointed  by  State  court  of  concurrent  jurisdiction  from  act- 
ing on  ground  that  State  court  has  no  jurisdiction ;  Starr  v.  Chicago  etc. 
Ry.  Co.,  110  Fed.  7,  holding  Federal  court  having  issued  preliminary 
injunction  restraining  enforcement  of  schedule  of  rates  will  restrain 
State  suit  to  enforce  rates ;  Oliver  v.  Parlin  &  Orendorff  Co.,  105  Fed. 
275,  45  C.  C.  A.  200,  holding  where  State  court  has  issued  writ  of 
sequestration  in  foreclosure  proceedings  by  transferee  of  trust  deed, 
Federal  court  will  not  enjoin  proceedings;  In  re  Gerdes,  102  Fed.  320, 
holding  State  court  decreeing  foreclosure  and  sale  before  filing  of 
bankruptcy  proceedings  has  jurisdiction  to  determine  rights  of  mort- 
gagee in  property;  Autman  &  Taylor  Co.  v.  Brumfield,  102  Fed.  U, 
dismissing  bill  of  taxpayer  brought  in  Federal  court  to  enjoin  action 
previously  begun  in  State  court  by  treasurer  to  recover  back  taxes; 
Bear  v.  Chase,  99  Fed.  926,  40  C.  C.  A.  182,  holding  Bankruptcy  Court 
has  jurisdiction  to  enjoin  attaching  creditors  from  prosecution  of 
attachment  suits;  Colston  v.  Southern  Home  Bldg.  &  Loan  Assn.,  99 
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Fed.  312,  holding^  Federal  court  will  not  entertain  stockholders'  suit 
for  appointment  of  receiver  while  suit  for  same  purpose  is  pending  in 
State  court;  Leathe  v.  Thomas,  97  Fed.  139,  38  C.  C.  A.  75,  holding 
Federal  court  will  not  enjoin  sheriff  from  collecting  execution  issued 
from  State  court;  State  v.  Raaf,  16  Idaho,  418,  101  Pac.  750,  holding 
justice  of  peace  had  no  jurisdiction  to  hold  preliminary  examination 
of  person  charged  with  misdemeanor  over  which  he  had  original  jur- 
isdiction, nor  to  bind  accused  over  to  District  Court ;  Michigan  Railroad 
Commission  v.  Detroit  etc.  Ry.  Co.,  182  Mich.  240,  148  N.  W.  387,  where 
railroad  selects  State  court  to  review  order  of  railroad  commission,  it 
cannot  subsequently  claim  jurisdiction  of  Federal  court  after  State 
Supreme  Court  affirms  decree  against  it;  Griffith  v.  Vicksburg  Water- 
works Co.,  88  Miss.  385,  8  Ann.  Gas.  1180,  40  South.  1013,  dissolution 
of  injunction  issued  by  State  court  restraining  water  company  from 
cutting  off  water  connections  was  not  error  where  suit  was  pending  in 
Federal  court  to  enjoin  city  from  impairing  obligation  of  contract; 
Beardriee  v.  Ingraham,  183  N.  Y.  417,  420,  76  N.  E.  477,  478,  attachment 
issued  by  Federal  court  against  property  of  corporation,  unaffected  by 
proceedings  in  State  court  for  dissolution  of  corporation  and  placing 
its  property  in  hands  of  receivers;  Tenth  Nat.  Bank  v.  Smith  Const. 
Co.,  227  Pa.  361,  130  Am.  St  Rep.  884,  76  Atl.  70,  receiver  appointed 
for  corporation,  upon  refusal  of  bank  in  county  of  ancillary  adminis- 
trator appointed  later,  should  be  directed  to  sue  bank;  Waters-Pierce 
Oil  Co.  V.  State,  47  Tex.  Civ.  168,  103  S.  W.  839,  court  appointing  re- 
ceiver for  corporation  acquired  jurisdiction  of  res,  and  no  court  could 
disturb  its  jurisdiction,  though  receiver  had  not  taken  possession  of 
property ;  Shields  v.  Coleman,  157  U.  S.  177,  39  L.  Ed.  663,  15  Sup.  Ct. 
574,  Federal  court  cannot  appoint  receiver  of  property  for  which  State 
court  has  appointed  receiver;  In  re  Chetwood,  165  U.  S.  460,  41  L.  Ed. 
788,  17  Sup.  Ct.  392,  subsequent  discharge  of  national  bank  receiver 
and  substitution  of  agent  by  stockholders  does  not  oust  State  jurisdic- 
tion of  action  for  money  due  bank;  In  re  Johnson,  167  U.  S.  125,  42 
L.  Ed.  104,  17  Sup.  Ct.  737,  reaffirming  rule;  Avery  v.  Boston  Safe 
Deposit  etc.  Co.,  72  Fed.  704,  Federal  court  may,  out  of  comity,  suspend 
action  pending  trial  in  State  court;  Ward  v.  San  Di^o  Land  etc.  Co., 
79  Fed.  668,  enjoining  prosecution  of  suit  in  State  court  to  test  of  right 
of  Federal  receiver  to  fix  water  rates;  Temple  v.  Glasgow,  80  Fed.  446, 
25  C.  C.  A.  540,  judgment  obtained,  between  entry  of  order  appointing 
receiver  and  approval  of  bond,  creates  no  lien  on  property;  Southern 
Loan  etc.  Co.  v.  Benbow,  96  Fed.  519,  State  court's  custody  of  property 
of  bankrupt  cannot  be  interfered  with  by  process  from  Federal  Bank- 
ruptcy Court;  Hazen  v.  Lyndonville  Bank,  70  Vt.  554,  67  Am.  St.  Rep. 
687,  41  Atl.  1050,  resident  creditors  may  be  enjoined  from  prosecuting 
actions  in  another  State  against  property  of  resident  insolvent;  dis- 
senting opinion  in  Empire  Trust  Co.  v.  Brooks,  232  Fed.  651,  majority 
holding  where  State  court,  in  suit  for  dissolution  of  corporation,  had 
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made  no  order  appointing  receiver  and  had  not  taken  actual  or  con- 
structive possession  of  property  at  time  suit  to  foreclose  mortgage  was 
commenced  in  Federal  court,  and  receiver  appointed,  order  directing 
receiver  to  surrender  property  to  receiver  of  State  court  was  erroneous. 
Distinguished  in  Empire  Trust  Co.  v.  Brooks,  232  Fed.  647,  648,  649, 
where  State  court,  in  suit  for  dissolution  of  corporation,  had  made  no 
order  appointing  receiver  and  had  not  taken  actual  or  constmetive 
possession  of  property  at  time  suit  to  foreclose  mortgage  was  com- 
menced in  Federal  court,  and  receiver  appointed,  order  directing  re- 
ceiver to  surrender  property  to  receiver  of  State  court  was  erroneous; 
Trust  Co.  V.  Norfolk  etc.  Ry.  Co.,  183  Fed.  807,  808,  where,  pending 
suit  to  foreclose  railroad  mortgage  in  Federal  court,  passenger  recov- 
ered judgment  in  State  court  for  personal  injury,  judgment  is  lien  on 
property  prior  to  that  of  mortgage  foreclosed;  Louisville  Trust  Co.  v. 
Knott,  130  Fed.  826,  65  C.  C.  A.  168,  where  State  court  first  acquired 
jurisdiction  to  administer  corporate  assets,  it  was  entitled  to  their 
possession  against  subsequently  appointed  Federal  receiver;  In  re  Lcn- 
gert  Wagon  Co.,  110  Fed.  927,  holding  bankruptcy  properly  instituted 
vests  Bankruptcy  Court  with  exclusive  jurisdiction  over  estate  of 
bankrupt  and  ousts  State  receiver;  The  Willamette  Valley,  66  Fed.  571, 
13  C.  C.  A.  635,  ship  in  possession  of  State  court's  receiver  is  subject 
to  libel  in  rem  in  another  jurisdiction;  Brochon  v.  Wilson,  91  Fed.  619, 
34  C.  C.  A.  31,  statute  dissolving  executions,  levied  within  ten  days 
prior  to  assignment,  is  not  invalid  as  to  executions  on  Federal  judg- 
ments. 

Power  of  Federal  court  to  which  cause  has  been  removed  to  enjoin 
further  proceeding  in  State  court.    Note,  13  Ann.  Gas.  1072, 

District  Court  lias  ezclusiye  jurisdiction  of  all  civil  admiralty  canses. 
Approved  in  Murray  v.  Pacific  Coast  S.  S.  Co.,  207  Fed.  690,  action 
by  longshoreman  to  recover  damages  against  steamship  corporation  was 
suit  to  enforce  common-law  remedy  in  personam,  and  not  against  reS| 
and  was  not  exclusively  within  jurisdiction  of  Admiralty  Court;  The 
Philomena,  200  Fed.  861,  Admiralty  Court  having  jurisdiction  to  enforce 
liens  by  seizure  of  vessel  before  bankruptcy  proceedings  against  owner 
cannot  surrender  such  jurisdiction  to  Bankruptcy  Court;  Hudson  t. 
New  York  etc.  Transp.  Co.,  180  Fed.  520,  Federal  Circuit  Court  ordering 
sale  of  vessels  subject  to  maritime  liens  and  liens  under  State  law  for 
supplies  has  no  jurisdiction  to  enforce  liens,  such  jurisdiction  belonging 
exclusively  to  District  Court  in  admiralty;  Hudson  v.  New  York  etc. 
Transp.  Co.,  180  Fed.  977,  104  C.  C.  A.  129,  confirming  sale  of  vessel 
ordered  to  be  sold  subject  to  liens,  where  auctioneer  inadvertently  mis- 
represented amount  of  outstanding  liens;  Hudson  v.  New  York  &  A. 
Transp.  Co.,  175  Fed.  975,  104  C.  C.  A.  129,  reversing  order  confirming 
sale  of  vessel  ordered  to  be  sold  subject  to  liens,  where  auctioneer 
inadvertently  misrepresented  amount  of  outstanding  liens;  In  re  New 
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York  etc.  S.  S.  Co.,  156  U.  S.  632,  39  L.  Ed.  249,  15  Sup.  Ct.  186,  re- 
fusing writ  of  prohibition  to  Admiralty  Court;  Paxson  y.  Cunningham, 
63  Fed.  136,  11  C.  C.  A.  Ill,  Federal  Circuit  properly  refused  to  enjoin 
admiralty  proceedings  against  vessel  in  its  receiver's  hands;  The  Vigi- 
laiicia,  63  Fed.  734,  where  maritime  freights  were  proceeded  against 
in  State  court's  jurisdiction,  subsequent  admiralty  attachment  is  valid; 
Pacific  Coast  S.  S.  Co.  v.  Bancroft- Whitney  Co.,  94  Fed.  180,  36  C.  C.  A. 
135,  process  in  rem  may  be  issued  where  res  is  in  hands  of  State  court, 
action  being  postponed  pending  determination  therein;  The  Clifton,  143 
Fed.  462,  74  C.  C.  A.  694,  arguendo. 

Distinguished  in  Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  642, 
44  L.  Ed.  924,  20  Sup.  Ct.  827,  holding  bill  to  enforce  lien  for  towage 
of  raft  of  lumber,  brought  against  individual  defendants,  is  suit  to 
enforce  common-law  remedy  properly  brought  in  State  court. 

Act  creatiiig  District  Court's  admiralty  power,  but  preserving  conunon- 
law  remedy,  does  not  mean  in  common-law  courts. 

Approved  in  Gervey  v.  The  Carolina,  66  Fed.  1016,  following  rule; 
Knapp,  Stout  &  Co.  v.  McCaffrey,  177  U.  S.  644,  44  L.  Ed,  925,  20 
Sup.  Ct.  827,  holding  bill  to  enforce  lien  for  towage  of  raft  of  lumber 
brought  against  individual  defendants  is  for  common-law  remedy  and 
properly  brought  in  State  courts. 

Maritime  Hens  cannot  be  enforced  by  any  proceeding  at  common  law. 
Approved  in  In  re  Interocean  Transp.  Co.,  232  Fed.  410,  where  mari- 
time lien  is  claimed  on  property  of  bankrupt  and  suit  is  brought  for 
its  enforcement,  better  practice  is  to  permit  trustee  to  intervene  in  such 
suit;  The  Athinai,  230  Fed.  1019,  dismissing  libel  in  admiralty  to  en- 
force lien  for  disbursements  of  health  officer  against  foreign  vessel, 
bringing  into  port  passengers  stricken  with  disease ;  The  J.  R.  Langdon, 
163  Fed.  475,  476,  90  C.  C.  A.  18,  where  libelants  intervene  in  cred- 
itor's suit  to  enforce  maritime  and  statutory  liens,  and  order  of  sale 
is  made  subject  to  liens  that  may  be  established,  libelants,  after  adverse 
decision  as  to  existence  of  lien,  could  not  maintain  suit  in  admiralty 
to  enforce  lien;  Cuddy  v.  Clement,  113  Fed.  466,  61  C.  C.  A.  288,  holding 
contract  between  owner  of  vessels  and  coal  dealers  for  furnishing  of 
coal  did  not  raise  implied  lien  upon  vessels;  Paxson  v.  Cunningham, 
63  Fed.  134,  11  C.  C.  A.  Ill,  affirming  refusal  to  enjoin  admiralty  pro- 
ceedings against  vessel  in  receiver's  possession. 

Decree  or  judgment  of  State  court  is  not  pleadable  in  bar  to  libel  for 
maritime  lien. 

Cited  in  The  Winnebago,  141  Fed.  960,  73  C.  C.  A.  295,  arguendo. 

Maritime  liens  are  not  cot  off  by  State  court's  sale  of  ship. 
Approved  in  In  re  Red  River  Line,  116  La.  871,  40  South.  251,  re- 
affirming rule;  The  Fredericka  Schepp,  196  Fed.  626,  fund  realized  from 
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sale  of  ship  for  false  registry  is  chargeable  with -maritime  liens  for 
seamen's  wages  and  for  supplies  and  elaims  of  shippers  and  passen- 
gers for  freight  and  passage  money. 

Distinguished  in  Northwestern  Commercial  Co.  v.  Bartels,  131  Fed. 
28,  65  C.  C.  A.  263,  where  maritime  lien  was  lost  by  acquiescence  in 
sale  by  State  court  and  laches. 

State  court  winding  up  towage  coiporation  cannot  oust  Federal  nuur- 
slial's  possession  of  boats  to  enforce  liens. 

Approved  in  Jervey  v.  The  Carolina,  66  Fed.  1019,  Wilson  Act,  sub- 
jecting imported  liquor  to  State  police  power,  gives  no  power  to  seize 
boat. 

Distinguished  in  In  re  Macon  Sash  etc.  Co.,  112  Fed.  333,  holding, 
after  adjudication  of  bankruptcy  under  National  Bankruptcy  Act,  ap- 
pointment of  receiver  of  assets  by  State  court  is  a  nullity. 

Relations  of  receivers  to  pre-existing  liens,  and  remedies  for  their 
enforcement.    Note,  71  Am.  St.  Rep.  374. 

Jurisdiction  of  equity  to  try  claims  against  its  receiver  involving 
purely  legal  questions.    Note,  13  L.  R.  A.  (N.  S.)  718. 

Miscellaneous.  Cited  in  Madisonville  Tiuction  Co.  v.  St.  Bernard 
Min.  Co.,  196  U.  S.  245,  49  L.  Ed.  465,  25  Sup.  Ct.  251,  aflBrming  St. 
Bernard  Min.  Co.  v.  Madisonville  Traction  Co.,  130  Fed.  795,  holding 
party  against  whom  cause  has  been  legally  removed  may  be  enjoined 
from  proceeding  further  in  State  court;  Cheshire  Prov.  Inst.  v.  Anglo- 
American  Land  etc.  Co.,  132  Fed.  969,  970,  66  C.  C.  A.  122,  property  of 
corporation  being  in  hands  of  State  court  does  not  prevent  foreign  cred- 
itor from  suing  in  Federal  court,  whatever  may  be  proper  proceeding  for 
enforcing  judgment  • 

154  U.  8.  288-349,  38  L.  Ed.  922,  14  Sup.  Ot.  1080,  BABPEN  V.  NOBTH- 
EBN  PAO.  B.  B.  GO. 

Policy  of  Congress  has  always  been  to  reserve  mineral  lands  from  rail- 
road grants. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  687,  700, 
58  L.  Ed.  1547,  1552,  34  Sup.  Ct.  907,  patent  issued  under  act  of  1866, 
making  grant  of  alternate  sections  of  public  land  to  railroad  in  aid  of 
construction,  expressly  reserving  mineral  land,  is,  upon  collateral  attaek, 
conclusive  evidence  of  nonmineral  character  of  land;  United  States  v. 
Southern  Oregon  Co.,  196  Fed.  428,  in  suit  by  government  to  forfeit  land 
granted  to  State  in  aid  of  construction  of  military  road  for  breach  of 
condition  by  State's  grantee,  petition  to  join  two  counties  of  Or^n  in 
order  to  restrain  them  from  collecting  taxes  on  land  is  denied ;  Leonard  t. 
Lennox,  181  Fed.  766, 104  C.  C.  A.  296,  holding  public  lands  chiefly  val- 
uable for  coal  cannot  be  acquired  on  soldiers'  additional  homestead  scrip; 
United  States  v.  Northern  Pac.  Ry.  Co.,  170  Fed.  600,  railroad  select- 
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ing  lands  in  lieu  of  lands  in  national  park  and  forest  reserve  is  not 
authorized  to  select  lands  not  actually  nonmineral;  Cosmos  Exploration 
Co.  V.  Qray  Eagle  Oil  Co.,  104  Fed.  47,  holding  lands  selected  as  forest 
reserve  lieu  lands  are  subject  to  section  2302,  Rev.  Stats.,  providing 
that  no  mineral  lands  shall  be  liable  to  settlement  thereunder;  Van  Ness 
V.  Rooney,  160  Cal.  136, 116  Pac.  394,  patent  to  land  granted  to  railroad, 
excluding  mineral  lands,  should  such  be  found,  did  not  pass  title  to 
land  on  which  valid  quartz  gold  location  was  made  prior  to  issuance  of 
patent;  Board  of  Education  v.  Mansfield,  17  S.  D.  78,  82,  106  Am.  St. 
Bep.  771,  95  N.  W.  288,  289,  town-site  patent  cannot  be  collaterally 
att&cked  by  mineral  claimants  locating  subsequently  to  town-site  entry 
on  ground  that  land  was  known  to  be  mineral ;  Northern  Pac.  R.  R.  Co. 
V.  Sanders,  166  U.  S.  635,  637,  41  L.  Ed,  1144,  1145,  17  Sup.  Ct.  676, 
677,  lands  for  which  mineral  claim  had  been  filed  were  excluded  from 
grant  of  1864;  Adams  v.  Henderson,  168  U.  S.  581,  42  L.  Ed.  588,  18 
Sup.  Ct.  182,  decreeing  rescission  of  contract  where  grantor's  title  ex- 
eluded  mineral  rights ;  Myers  v.  Northern  Pac.  Ry.  Co.,  83  Fed.  360,  28 
C.  C.  A.  412,  Northern  Pacific  lands,  granted  in  1864,  were  taxable  by 
State  prior  to  patent;  United  States  v.  Central  Pac.  R.  Co.,  84  Fed.  220, 
canceling  patent  to  mineral  lands  knowingly  purchased  as  agricultural; 
Adams  y.  Reed,  11  Utah,  498,  40  Pac.  723,  grantee,  prior  to  examination 
as  to  minerals,  takes  defeasible  title,  and  equity  may  rescind  his  war- 
ranty deed;  dissenting  opinion  in  United 'States  v.  Midwest  Oil  Co., 
236  U.  S.  510,  59  L.  Ed.  695,  35  Sup.  Ct.  309,  majority  holding  order 
of  President  withdrawing  oil  lands  from  private  acquisition  was  valid, 
and  location  after  withdrawal  was  void. 

Distinguished  in  Howard  v.  Perrin,  200  U.  S.  73,  50  L.  Ed.  377,  26 
Sup.  Ct.  195,  that  there  was  no  positive  evidence  to  show  absence  of 
minerals  in  land  does  not  prevent  it  from  passing  in  railroad  land  grant ; 
Central  Pac.  R.  R.  Co.  v.  Nevada,  162  U.  S.  526,  40  L.  Ed.  1061,  16 
Sup.  Ct.  888,  Central  Pacific  lands  .are  taxable  by  Nevada,  although  not 
finally  determined  nonmineral;  Northern  Pac.  Ry.  Co.  v.  Myers,  172 
U.  S.  600,  43  L.  Ed.  568, 19  Sup.  Ct.  280,  Northern  Pacific  grant  of  1864 
taxable  by  State  before  patent ;  Pacific  R.  R.  v.  McGinnis,  4  N.  D.  501, 
61  N.  W.  1034,  although  nonmineral  character  has  not  been  settled  by 
issuance  of  patent,  railroad  land  is  taxable. 

Notbtng  passes  in  imblic  grants  by  implication.    Exceptions  for  public 
benefit  are  liberally  construed. 

Approved  in  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cunningham,  155 
U.  S.  375,  39  L.  Ed.  190,  15  Sup.  Ct.  Ill,  general  grant  may  not  cover 
lands  previously  sold  or  reserved;  Madera  Waterworks  v.  City  of  Ma- 
dera, 185  Fed.  287,  construing  provision  of  California  Constitution  and 
holding  rights  of  private  corporation  constructing  waterworks  there- 
under are  not  violated  by  construction  of  competing  waterworks  by  city ; 
State  V.  Montello  Salt  Co.,  34  Utah,  462,  98  Pac.  551,  construing  Enabling 
Act  of  Utah  granting  lands  to  State  university  and  holding  State  uni* 
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versity  was  entitled  to  all  saline  land  without  selection  in  addition  to 
one  hundred  and  ten  thousand  acres  to  be  selected  and  located. 

Bunreyor's  determination  that  lands  are  agricoltnral  is  not  alva|s 
condnsiye. 

Approved  in  Burke  v.  Southern  Pacific  R.  R.  Co.,  234  U.  S.  703,  58 
L.  Ed.  1553,  34  Sup.  Ct.  907,  exception  inserted  in  patents  issued  under 
grant  to  railroad  that  lands  found  to  be  mineral  should  be  excluded 
from  operation  of  patents  is  void ;  Gauthier  v.  Morrison,  232  U.  S.  458, 

58  L.  Ed.  684,  34  Sup.  Ct.  384,  unsurveyed  land  erroneously  marked  by 
surveyor  as  within  meander  lines  of  lake,  if  agricultural,  is  open  to 
settlement  under  homestead  law;  Leonard  y.  Lennox,  181  Fed.  768, 104 
C.  C.  A.  296,  fact  that  land  when  surveyed  was  noted  on  surveyor's 
return  as  agricultural  and  not  saline  is  not  conclusive ;  United  States  v. 
Chicago  etc.  Ry.  Co.,  148  Fed.  891,  Secretary  of  Interior  only  authorized 
primarily  to  identify  lands  embraced  within  swamp-land  grant;  Cosmos 
Exploration  Co.  v.  Gray  E^agle  Oil  Co.,  104  Fed.  48,  holding  determina- 
tion of  questions  of  mineral  lands  is  for  Land  Department  and  surveyor's 
return  is  simply  evidence ;  Northern  Pac.  R.  Co.  v.  MoCormick,  72  Fed. 
738,  19  C.  C.  A.  165,  patent  is  not  conclusive  as  to  land  not  subject  to 
disposition  of  United  States ;  Colquitt  etc.  Mining  Co.  y.  R<^n,  95  Tez. 
461,  68  S.  W.  159,  holding  under  act  of  1889,  reserving  mineral  lands 
from  settlement  and  opening  them  to  purchase,  lands  may  be  shown  to 
be  mineral  lands,  though  excluded  from  geological  survey. 

Itand  ofllce  being  directed  to  issue  patents  on  ascertaining  certain  facts, 
its  determination  is  conclusiye,  unless  for  ftaud  or  mistake. 

Approved  in  Knapp  v.  Alexander-Edgar  Lumber  Co.,  237  U.  S.  169, 

59  L.  Ed.  899,  35  Sup.  Ct.  515,  homesteader  may  maintain  action  for 
trespass  against  person  cutting  timber  on  his  land,  although  trespasser 
has  settled  with  government;  Burke  v.  "Southern  Pacific  R.  R.  Co.,  234 
U.  S.  704,  58  L.  Ed.  1554,  34  Sup.  Ct.  907,  patent  issued  by  land  oflScers 
to  railroad  without  investigation  as  to  mineral  character  cannot  be  suc- 
cessfully attacked  by  stranger ;  United  States  v.  Lavenson,  206  Fed.  759, 
763,  patent  issued  for  six  mining  claims  in  forest  reservation  pending 
protest  of  forester  that  claims  were  valuable  for  water-power  and  not 
for  minerals,  without  hearing  on  such  protest,  may  be  canceled  at  suit 
of  governments;  Eastern  Oregon  Land  Co.  v.  Willow  River  Land  etc. 
Co.,  187  Fed.  468,  issuance  of  patent  to  certain  lands  was  not  conclusive 
adjudication  that  lands  were  nonmineral,  when  patent  contained  excep- 
tion of  mineral  lands  found  in  tract;  United  States  v.  Oregon  etc.  R- 
Co.,  186  Fed.  885,  893,  lands  granted  to  railroad  in  aid  of  construction 
with  proviso  relating  to  sale  to  actual  settlers  may  be  forfeited  at  suit 
of  government  for  breach  of  condition  in  proviso;  Roberts  v.  Southern 
Pac.  Co.,  186  Fed.  941,  945,  clause  inserted!  in  patent  to  land  granted  to 
railroad  by  act  of  1866,  excepting  mineral  lands  should  such  be  found, 
is  void,  and  patent  conveys  entire  title  to  land;  United  States  v.  Chicago 
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etc.  Ry.  Co.,  160  Fed.  820,  825,  87  C.  C.  A.  592,  filing  of  lists  o£  lands 
selected  under  swamp-land  grant  did  not  prevent  passing  of  lands  on 
lists  to  railroad,  where  lists  had  not  heen  acted  npon  by  Land  Depart- 
ment and  were  subsequently  rejected;  Le  Marchel  v.  Teagarden,  152 
Fed.  666,  records  of  land  office  could  not  be  overturned^  fifty  years  after 
they  were  made  and  after  patentee  had  died  because  of  evidence  that 
patentee  intended  to  enter  land  for  mill  purposes  and  that  he  erected 
mill  on  adjacent  tract;  Le  Marchel  y.  Teegarden,  133  Fed.  827,  one 
attacking  patent  for  fraud  or  mistake  of  fact  must  plead  and  prove  evi- 
dence before  department,  particular  mistake  made  and  fraud,  if  any; 
Boynton  v.  Haggart,  120  Fed.  829,  57  C.  C.  A.  301,  holding  patent  of 
auditor  and  Grovemor  of  Arkansas  issued  for  swamp-land  granted  pursu- 
ant to  9  Stat.  519,  is  not  open  to  collateral  attack ;  King  v.  Mc Andrews, 
111  Fed.  864,  865,  50  C.  C.  A.  29,  holding  patent  within  jurisdiction  of 
Land  Department  is  impervious  to  collateral  attack ;  James  v.  Germania 
Iron  Co.,  107  Fed.  601,  46  C.  C.  A.  476,  holding  court  will  not  consider 
department's  finding  of  fact  unless  "party  attacking  allies  and  proves 
fraud  and  places  before  court  evidence  on  which  department  acted; 
Northern  Pac.  R.  R.  Co.  v.  Soderberg,  104  Fed.  427,  43  C.  C.  A.  620, 
holding  land  chiefiy  valuable  for  granite  suitable  for  quarrying  in  min- 
eral land  within  exception  of  grant  of  1864 ;  Emerson  v.  Kennedy  Min.  & 
Mill,  Co.,  169  Cal.  722,  147  Pac.  940,  holding  town-site  patent  was  not 
absolutely  void  as  to  known  mineral  lands  within  its  territory,  and  claim 
to  mine  in  suit  to  quiet  title  forty  years  later  was  barred  by  statute  of 
limitations;  Callahaa  v.  James,  7  Cal.  Unrep.  86,  71  Pac.  105,  locators 
whose  mining  claim  had  been  patented  as  town  site,  and  who  afterward 
failed  to  do  work  required  by  statute,  lost  their  paramount  title;  Peo- 
ple ex  rel.  Attorney  General  v.  Curtice,  50  Colo.  531,  117  Pac.  366, 
determination  that  predecessors  in  office  of  county  commissioners  of 
Denver  were  legally  elected  and  entitled  to  hold  office  because  of  inval- 
idity of  constitutional  amendment  abolishing  office  is  not  res  judicata  of 
rights  of  conunissioners  to  hold  same  office  under  new  election  so  as  to 
preclude  review  of  constitutionality  of  amendment;  United  States  v. 
Hitchcock,  21  App.  D.  C.  265,  action  of  secretary  in  holding  lands 
selected  as  lieu  lands  open  for  settlement  under  mining  law  for  lack  of 
proper  averments  in  petition  and  in  rejecting  application  after  settle- 
ment of  land  and  discovery  of  petroleum,  cannot  be  controlled  or  re- 
viewed by  mandamus;  Warner  Valley  Stock  Co.  v.  Smith,  9  App.  D.  C. 
203,  where  secretary  approved  lists  of  swamp-lands  filed  by  Oregon,  but 
in  examining  adverse  claim  came  to  conclusion  that  land  was  not  swamp- 
land and  reopened  controversy,  his  successor  could  cancel  approval  of 
lists;  Missouri  etc.  Ry.  Co.  v.  Watson,  74  Kan.  509,  87  Pac.  692,  grant 
of  railroad  right  of  way  two  hundred  feet  wide  through  ''Osage  Ceded 
Lands''  was  in  praesenti,  vesting  title  from  date  of  act,  and  persons 
purchasing  subsequently  took  subject  to  railroad's  rights;  Louisville  Ss 
N.  R.  Co.  V.  Penn,  137  La.  534,  68  South.  862,  decision  of  Land  De- 
partment that  claim  of  heirs  to  island  was  confirmed  by  government  is 
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binding,  and  claimant  nnder  swamp-land  grant  to  State  did  not  take 
title  to  island;  Mabardy  v.  McHugh,  202  Mass.  152,  132  Ajxl  St.  Rep. 
484»  16  Ann.  Oaa.  500,  23  L.  &.  A.  (N.  S.)  487,;  88  N.  E.  896,  wh^ne 
vendor  of  real  estate  points  ont  true  boundaries  and  does  not  fraudu- 
lently dissuade  full  examination,  false  representations  as  to  area  are 
not  actionable  deceit;  Wenbeig  v.  Gibbs  Township,  31  N.  D.  52,  153 
N.  W.  441,  grant  of  lands  to  railroad  did  not  include  lands  previously 
granted  to  others  before  line  of  road  was  definitely  located;  Forman  v. 
Healey,  19  N.  D.  128,  121  N.  W.  1127,  decision  of  Land  Department  in 
controversy  between  two  homestead  entiymen  as  to  priority  of  settle- 
ment is  conclusive ;  Alluwee  Oil  Co.  v.  Shufflin,  32  Okl.  817,  124  Pac.  18, 
refusing  to  declare  lessee  under  second  oil  and  gas  lease  of  Indian 
allotted  land  trustee  for  lessee  under  first  lease,  where  second  was  ap- 
proved by  Secretary  of  Interior  and  first  was  not ;  Citizens'  Trading  Co. 
V.  Bass,  30  Okl.  753,  120  Pac.  1097,  sustaining  demurrer  to  petition  in 
suit  to  have  purchase  from  patentee  of  town  lot  in  town  of  Osage 
Nation  declared  trustee,  where  petition  fails  to  allege  grounds  on  which 
commission  refused  corporation  right  to  buy;  Gourley  v.  Countryman, 
18  Okl.  232,  90  Pac.  431,  receiver's  final  certificate  issued  under  home- 
stead laws  conveys  equitable  title  to  person  named  in  certificate  subject 
to  be  defeated  by  cancellation  for  fraud  in  procuring  same;  Morrow 
V.  Warner  Valley  Stock  Co.,  56  Or.  340, 101  Pac.  182,  prior  to  Secretaiy 
of  Interior's  approval  of  swamp-land  selections,  State  could  not  inter- 
fere with  acts  of  intending  settlers  under  general  land  laws  of  United 
States;  Olson  v.  Kirk,  35  S.  D.  625, 153  N.  W.  894,  decision  of  Secretaiy 
of  Interior  on  appeal  from  land  office  that  prior  placer  entry  was  invalid 
in  so  far  as  it  conflicted  with  homestead  entry,  because  land  was  non- 
mineral  and  issuance  of  patent  to  homestead  claimant  cannot  be  col- 
laterally attacked  in  action  by  homestead  claimant  to  recover  possession 
from  owners  of  placer  claim ;  Corinne  Mill  Canal  etc.  Co.  v.  Johnson,  156 
U.  S.  576,  39  L.  Ed.  538»  15  Sup.  Ct.  410,  plaintiff,  in  absence  of  patent, 
must  show  land  is  not  included  in  exceptions  from  grant;  Bishop  of 
Nesqually  v.  Gibbon,  158  U.  S.  166,  167,  39  L.  Ed.  936,  15  Sup.  Ct.  784, 
Land  Department's  findings  as  to  existence  of  missionaiy  stations  on 
certain  lands  is  conclusive;  Shaw  v.  Kellogg,  170  U.  S.  339,  341,  42 
L.  Ed.  1060,  18  Sup.  Ct.  643,  644,  Land  Department's  action  is  final; 
Carter  v.  Thompson,  65  Fed.  331,  town-site  patent  cannot  be  attacked 
hy  subsequent  mineral  claimant;  Buena  Vista  Petroleum  Co.  v.  Tulare 
Oil  etc.  Co.,  67  Fed.  229,  grant  of  certain  lands  is  conclusive  as  to  their 
character;  United  States  v.  Winona  etc.  R.  R.  Co.,  67  Fed.  957,  958, 
15  C.  C.  A.  96,  patent  conveys  legal  title  impervious  to  collateral  at- 
tack ;  Beley  v.  Naphtaly,  73  Fed.  128,  19  C.  C.  A.  392,  granting  posses- 
sion to  patentee  against  intruders  alleging  invalidity;  Latimer  v.  Bard, 
76  Fed.  540,  action  of  controller  of  currency  in  approving  increase  in 
national  bank's  capital  is  conclusive;  New  Dunderberg  Min.  Co.  v.  Old, 
79  Fed.  604,  25  C.  C.  A.  116,  judgment  of  Land  Department  in  issuing 
patent  to  mineral  lands  is  collaterally  conclusive;  Northern  Pac.  Ry.  Co. 
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y.  Soderberg,  86  Fed.  50,  refusing  to  determine  character  of  land  before 
decision  by  department;  Dreyfus  v.  Badger,  108  Cal.  65,  41  Pac.  280, 
patent  is  conclusive  that  facts  were  found  for  patentee ;  Saunders  v.  La 
Purisima  Gold  Min.  Co.,  125  Cal.  165, 57  Pac.  659,  patent  conclusively  de- 
termines character  of  land ;  Horsky  v.  Moran,  21  Mont.  363,  364,  53  Pac. 
1070,  1071,  town-site  patent  cannot  be  collaterally  attacked;  Parsons  v. 
Venzke,  4  N.  D.  469,  50  Am.  St.  B^.  681,  61  N.  W.  1041,  refusing  to 
disturb  commissioner's  cancellation  of  land  entry;  Caldwell  v.  Bush,  6 
Wyo.  354,  45  Pac.  490,  cancellation  of  entry  by  Land  Department  is 
valid  and  binding. 

Distinguished  in  Stimson  Land  Co.  v.  Rawson,  62  Fed.  430,  cancella- 
tion of  entry  for  fraud  is  not  .binding  on  courts;  Michigan  Land  etc. 
Co.  V.  Rust,  68  Fed.  167,  secretary's  approval  of  swamp-land  grant  of 
1850  to  Michigan  did  not  immediately  attach  title,  preventing  correction 
to  cure  errors;  Horsky  v.  Moran,  21  Mont.  350,  53  Pac.  1065,  govern- 
ment patent  may  be  collaterally  attacked  if  want  of  authority  to  issue 
can  be  shown;  Parsons  v.  Venzke,  4  N.  D.  460,  50  Am.  St.  B^.  673, 
61  N.  W.  1038,  Land  Department's  decision  on  facts  binds  courts  only 
when  parties  had  opportunity  to  be  heard;  dissenting  opinion  in  Me- 
Carter  v.  Sooy  Oyster  Co.,  78  N.  J.  L.  424,  75  Atl.  223,  majority  holding, 
in  ejectment  by  State  to  recover  tide-lands,  evidence  that  grant  of 
defendant  from  ripariaji  commission  is  invalid  because  lands  are  natural 
oyster-beds  is  inadmissible. 

Determination  of  mineral  or  nonmineral  character  of  public  land. 
Note,  Ann.  Oaa.  1912A,  1808, 1309, 1318, 1316. 

Bailroad  may  right,  by  possessory  action,  nonmineral  grant,  notwith- 
standing delay  in  patent. 

Approved  in  Northern  Pac.  Ry.  Co.  v.  Pyle,  19  Idaho,  13,  112  Pac. 
681,  delay  of  government  in  issuing  land  to  railroad  did  not  prevent 
company  from  maintaining  action  of  ejectment  to  remove  person  from 
land  and  maintain  its  right  to  possession  thereof,  but  action  was  barred 
by  statute  of  limitations;  Blumer  v.  Iowa  R.  R.  Land  Co.,  129  Iowa,  35, 
105  N.  W.  343,  as  against  railroad  land  grant  statute  begins  to  run  in 
favor  of  timber  culture  claimant  from  time  he  enters  under  receiver's 
receipt;  St.  Paul  etc.  Ry.  Co.  v.-  Olson,  87  Minn.  121,  94  Am.  St.  Rep. 
697,  91  N.  W.  296,  holding  courts  have  no  jurisdiction  of  controversies 
over  title  to  public  lands  while  same  are  pending  in  Land  Department, 
hence  statute  does  not  run;  Northern  Pac.  R.-  R.  Co.  v.  McGinnis,  4 
N.  D.  502,  61  N.  W.  1034,  unsurveyed  railroad  grant  lands  are  not  tax- 
able; Myers  v.  Northern  Pac.  Ry.  Co.,  83  Fed.  362,  28  C.  C.  A.  412, 
arguendo. 

Discovery  of  mineral  in  mining  claims  and  rights  of  locators  prior 
thereto.    Note,  139  Am.  St.  Bep.  194. 

Granis  of  1864  to  Northern  Pacific  railroad,  except  all  minerals,  known 
or  nnknown. 
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Approved  in  United  States  v.  Oregon  etc.  R.  R.  Co.,  176  U.  S.  45, 
46  L.  Ed.  865,  20  Sup.  Ct.  266,  267,  holding  filing  of  map  of  general 
route  of  Northern  Pacific  did  not  preclude  subsequent  disposal  of  indem- 
nity lands  td  another  company ;  Oakes  v.  Myers,  68  Fed.  808,  until  iinal 
determination  of  nonmineral  eharaet^r  of  Northern  Pacific  lands  no  title 
subject  to  taxation  passes ;  Traphagen  v.  Kirk,  30  Mont.  572,  77  Pae.  60, 
arguendo. 

Distinguished  in  Toltec  Ranch  Co.  v.  Cook,  191  U.  S.  538,  540,  542,  48 
L.  Ed.  293,  294,  24  Sup.  Ct.  168, 169,  holding  thirty  years '  adverse  posses- 
sion of  land  within  ten-mile  limit  of  grant  of  1864  to  Central  Pacific 
Company  conveyed  title,  although  patent  had  not  been  issued;  Central 
Pac.  R.  R.  Co.  V.  Nevada,  162  U.  S.  526,  40  L.  Ed.  1061, 16  Sup.  Ct.  S89, 
possessory  claim  of  railroad  is  taxable,  although  lands  may  be  hereafter 
excluded  as  mineral;  Northern  Pac.  Ry.  Co.  v.  Myers,  172  U.  S.  601,  4S 
L.  Ed.  568, 19  Sup.  Ct.  280  (affirming  83  Fed.  359,  363,  28  C.  C.  A.  412), 
lands  granted  Northern  Pacific  were  taxable  by  State  prior  to  final  de- 
termination of  nonmineral  character;  Brownfield  v.  Bier,  15  Mont.  415, 
39  Pac.  465,  lode  or  vein  exempted  from  i^acer  grant,  under  section  2333, 
Rev.  Stats.,  must  be  clearly  ascertained  and  justify  exploitation ;  dissent- 
ing opinion  in  Nelson  v.  Northern  Pac.  Ry.  Co.,  188  U.  S.  152,  47  L.  Ed- 
424,  23  Sup.  Ct.  318,  majority  holding  lands  within  indemnity  limits  of 
railroad  grant  were  Subject  to  occupancy  in  good  faith  after  filing  of 
general  route  map. 

Criticised  in  Adams  v.  Reed,  11  Utah,  493,  40  Pac.  721,  under  grant 
of  1862,  to  Union  Pacific  Railway  Company,  grantee,  upon  identification 
of  land,  and  prior  to  patent  and  examination  as  to  minerals,  takes 
defeasible  title,  and  after  patent  he  takes  fee  simple. 

Exemption  from  taxation  or  assessments  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am. 
St.  Rep.  344. 

Location  of  mining  claim.    Note,  7  L.  R.  A.  (N.  S.)  803. 

Miscellaneous.  Cited  in  United  States  v.  Detroit  Timber  etc.  Co.,  200 
U.  S.  338,  50  L.  Ed.  506,  26~Sup.  Ct.  282,  until  patent  issues,  legal  title 
remains  in  government  and  subject  to  investigation;  United  States* v. 
Mullan  Fuel  Co.,  118  Fed.  664,  holding  United  States  cannot  maintain 
action  for  value  of  timber  cut  from  unsurveyed  land  within  limits  of 
grant  to  railroad  company ;  Clipper  Mining  Co.  v.  Eli  Min.  etc.  Co.,  29 
Colo.  383,  68  Pac.  288,  93  Am.  St.  Rep.  92,  holding  Land  Department 
decision  rejecting  application  for  mining  patent  on  ground  of  lack  of 
proof  is  not  decision  that  land  was  not  placer  ground;  Stackpole  v.  Hal- 
lahan,  16  Mont.  48,  28  L.  R.  A.  505,  40  Pac.  82,  arguendo. 

154  XT.  8.  349-361,  38  L  Ed.  1009,  14  8up.  Ot.  983,  NOBTHBBK  PAO.  S.  ft. 
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Test  is  whether  parties  are  so  related  that  negligence  of  one  is  risk 
deemed  contemplated  by  other. 
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Approved  in  American  Bridge  Co.  v.  Leeds,  144  Fed.  608,  612,  11 
L.  R.  A.  (N.  8.)  1041,  75  C.  C.  A.  407,  servant  assumes  risk  of  negli- 
gence of  superior  fellow-servant  in  directing  men,  machinery  and  work ; 
Phoenix  Bridge  Co.  v.  Castleberiy,  131  Fed.  180,  65  C.  C.  A.  481,  fellow- 
servant  rule  applies  where  servant  is  injured  by  defect  in  temporaiy 
structure  such  as  scaffolding;  Chicago  House  Wrecking  Co.  v.  Birncy, 
117  Fed.  76,  54  C.  C.  A.  458,  holding  superintendent  of  wrecking  com- 
pany, hiring  and  discharging  men,  was  not  fellow-servant  but  vice- 
principal  ;  Weeks  v.  Scharer,  111  Fed.  335,  49  C.  C.  A.  372,  holding  shift- 
boss,  directing  labor  of  gang  of  men  under  him,  is  their  fellow-servant, 
and  notice  to  him  of  fellow-servant's  incompetency  is  notice  to  them; 
Stuber  v.  Louisville  etc.  R.  R.  Co.,  102  Fed.  423,  holding  machinist  em- 
ployed to  care  for  company's  pumps  and  tanks  is  not  fellow-servant  of 
engineer  of  train  on  which  former  was  riding;  New  Orleans  etc.  R.  R. 
Co.  v.  Clements,  100  Fed.  422,  40  C.  C.  A.  465,  holding  night  foreman  in 
switch-yards  not  contributorily  negligent  in  not  inspecting  loose  brake- 
wheel  before  catching  hold  of  same  in  climbing  upon  moving  car ;  Brush 
Electric  Light  Co.  v.  Wells,  110  Ga.  202,  35  S.  E.  369,  holding  engineer 
of  light  and  power  company  is  fellow-servant  of  lineman  killed  by  neg- 
ligent turning  on  of  current;  dissenting  opinion  in  St.  Louis  etc.  R.  R. 
Co.  V.  Furry,  114  Fed.  904,  52  C.  C.  A.  518,  majority  holding  under 
Sandf .  &  H.  Dig.  Ark.,  §  6248,  establishing  department  test  of  fellow 
service,  fireman  and  train-dispatcher,  are  not  fellow-servants;  Central 
R.  R.  Co.  V.  Keegan,  160  U.  S.  265,  40  L.  Ed.  421,  16  Sup.  Ct.  271, 
and  Kansas  etc.  Ry.  Co.  v.  Dye,  70  Fed.  27,  16  C.  C.  A.  604,  both 
following  rule;  Burke  v.  Anderson,  69  Fed.  819,  16  C.  C.  A.  442, 
laborer  injured  by  explosives,  use  of  which  was  not  contemplated,  may 
recover;  Reed  v.  Stockmeyer,  74  Fed.  192,  20  C.  C.  A.  381,  where  act  is 
done  in  discharge  of  master's  positive  duty,  negligence  is  master's;  The 
Job  T.  Wilson,  84  Fed.  208,  crew  of  tug,  injured  in  collision,  can  re- 
cover against  other  vessel,  not  tug's  officers ;  Goodwell  v.  Montana  Cent. 
Ry.  Co.,  18  Mont.  300,  45  Pac.  213,  reaffirming  rule ;  Pool  v.  Southern  Pac. 
.  Co.,  20  Utah,  225,  58  Pac.  331,  car-shop  employee  and  switch-engine  man 
are  not  fellow-servants;  Norfolk  etc.  R.  R.  Co.  v.  Nuckols,  91  Va.  202, 
206,  21  S.  E.  345,  347,  and  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va. 
391,  27  S.  E.  283,  master's  liability  does  not  depend  upon  gradations  in 
employment,  unless  superiority  of  engineer  makes  him  vice-principal; 
Hughes  V.  Oregon  Imp.  Co.,  20  Wash.  300,  55  Pac.  121,  gas-tester  in 
mine  and  miners;  dissenting  opinion  in  Missouri  etc.  Ry.  Co.  v.  Elliott, 
102  Fed.  112,  42  C.  C.  A.  188,  majority  holding  fireman  and  train- 
dispatcher  not  fellow-servants  to  preclude  recovery  against  company 
for  negligence  of  dispatcher  causing  fireman's  death ;  Northern  Pac.  R.  R. 
Co.  V.  Beaton,  64  Fed.  568,  12  C.  C.  A.  301,  foreman  of  railroad's  bridge 
carpenters  under  superintendent's  orders  is  not  fellow-servant  of  con- 
ductor; Bowes  V.  Hopkins,  84  Fed.  769,  23  C.  C.  A.  524,  arguendo. 

XVI— 73 
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Und^r  authority  hereof,  following  held  fellow-servants :  Northern  Pac. 
Ry.  Co.  V.  Dixon,  194  IT.  S.  345,  48  L.  Ed.  1010,  24  Sap.  Ct.  683,  local 
telegrapher  and  station  agent  and  fireman  on  train,  killed  hy  aceident 
resulting  from  former's  failure  to  report  passing  train;  Baltimore  etc. 
Ry.  Co.  V.  Brown,  146  Fed.  29,  76  C.  C.  A.  482,  foreman  or  -gang  boss 
and  those  working  with  or  under  him;  Crosby  v.  Lehigh  Val.  R.  Co., 
137  Fed.  767,  70  C.  C.  A.  199,  fireman  and  conductor  of  passenger  tr&in 
coming  from  opposite  direction;  Rosney  v.  Erie  R.  Co.,  135  Fed.  312, 
68  C.  C.  A.  155,  all  employees  of  railroad  engaged  in  operating  two  col- 
liding trains;  Southern  Pac.  Co.  v.  McGill,  5  Ariz.  41,  42,  44,  44  Pac. 
303,  304,  section  foreman  of  railroad  and  conductor  of  work  train; 
Dill  V.  Marmon,  164  Ind.  518,  69  L.  B.  A.  163,  73  N.  £.  71,  foreman  and 
laborer  engaged  in  roustabout  work;  Atchison  etc.  Bridge  Co.  v.  IfTiUer, 
71  Kan.  34,  80  Pac.  26,  member  of  pile-driving  crew  engaged*  in  build- 
ing false  work  for  reconstruction  of  bridge  and  machinist  employed  in 
repairing  stationary  engines  used  in  work;  Donnelly  v.  Packing  Co., 
68  Kan.  656,  75  Pac.  1018,  "meat  trucker"  and  elevator,  operator  in 
same  establishment ;  Ruemmeli-Braun  Co.  v.  Cahill,  14  Okl.  426,  79  Pac. 
261,  chief  engineer  and  oiler  of  ice  plant ;  Sartin  v.  Oregon  etc.  R.  R* 
Co.,  27  Utah,  454,  76  Pac.  221,  foreman  of  fence  gang  and  laborer  under 
him ;  New  England  R.  R.  v.  Conroy,  175  U.  S.  337,  44  L.  Ed.  188,  20 
Sup.  Ct.  90,  conductor  and  brakeman  of  freight  train;  St.  Louis  etc. 
Ry.  V.  Needham,  63  Fed.  113,  26  L.  R.  A.  838,  11  C.  C.  A.  56,  conductors 
and  all  other  train  employees ;  Northern  Pac.  R.  R.  Co.  v.  Mase,  63  Fed. 
115,  11  C.  C.  A.  63,  employee  on  one  train,  and  -conductor  on  another, 
charged  with  opening  switch;  Martin  v.  Chicago  etc.  Ry.,  65  Fed.  385, 
brakeman,  conductor,  engineer  and  yardmaster;  Baltimore  etc.  R.  R.  Co. 
V.  Camp,  65  Fed.  965,  telegraph  operator,  chai^d  with  communicating 
dispatches  relative  to  train  movements,  and  engineer;  Coulson  v.  Leon- 
ard, 77  Fed.  540,  foreman  bossing  and  personally  assisting  gang  and 
laborers ;  McPeck  v.  Central  Vermont  R.,  79  Fed.  594,  25  C.  C.  A.  110, 
foreman  of  track-building  gang  and  engineer;  Carlson  v.  United  etc. 
Assn.,  93  Fed.  471,  mate  in  charge  of  pilot  boat,  men  lowering  boat, 
and  seamen  therein;  Wheatley  v.  Philadelphia  etc.  R.  R.  Co.,  1  Marv. 
(Del.)  313,  30  Atl.  662,  fireman  of  one  and  flagman  of  another  train, 
same  division ;  Hastings  v.  Montana  etc.  Ry.  Co.,  18  Mont.  496,  46  Pac. 
265,  section  foreman  and  laborer  hired  by  him;  Stephani  v.  Southern 
Pac.  R.  R.,  19  Utah,  203,  206,  57  Pac.  35,  36,  track-walker  and  engineer. 

Distinguished  in  Allen  v.  Bell,  32  Mont.  78,  79  Pac.  584,  superin- 
tendent of  mine  and  miner  not  fellow-servants ;  Pennsylvania  R.  R.  Co. 
V.  La  Rue,  81  Fed.  150,  27  C.  C.  A.  363,  railroad  must  furnish  safe 
standards  for  flat  cars,  and  cannot  escape  liability  by  delegating  duty; 
Sfehmidt  V.  Montana  etc.  Ry.  Co.,  15  Mont.  113,  38  Pac.  227,  complaint 
alleging  injury  to  fence  builder  from  train  states  cause  of  action;  dis- 
senting opinion  in  Northern  Pac.  Ry.  Co.  v.  Dixon,  194  U.  S.  349,  351, 
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353,  48   L.  Ed.  1011,    1012,    1018,  24   Sup.  Ct.  683,  majority  holding 
telegrapher  and  railroad  fireman  fellow-servants. 

Who  is  vice-president.    Note,  75  Am.  St.  Rep.  625. 

Vice-principalship  by  reason  of  superior  rank  of  negligent  servant. 
Note,  51  L.  R.  A.  622. 

Character  of  act  causing  injury  as  determining  vice-principalship. 
Note,  54  L.  R.  A.  100. 

Iaw  of  master  and  servant  Is  of  general  and  not  local  law,  in  absence 
of  statute. 

Approved  in  Felton  v.  BuUard,  94  Fed.  784,  37  C.  C.  A.  1,  and  Norfolk 
etc.  R.  R.  Co.  V.  Nuckols,  91  Va.  196, 197, 198,  21  S.  E.  343,  344,  both 
following  rule. 

Distinguished  in  Northern  Pac.  R.  R.  Co.  v.  Hogan,  63  Fed.  105,  11 
C.  C.  A.  51,  States  may  change  common-law  rules  respecting  relations 
of  servants. 

Terzltorlal  court's  decisions  on  tezritorlal  laws  do  not  bind  Supreme 
Court. 

Approved  in*  Phoenix  Ry.  Co.  ▼.  Landis,  231  U.  S.  579,  58  L.  Ed.  380, 

34  Sup.  Ct.  179,  accepting  local  construction  of  territorial  statute  and 
holding  action  for  death  by  n^ligence  under  Arizona  statute  was  for 
benefit  of  estate,  and  it  was  not  necessary  to  prove  existence  of  bene- 
ficiaries or  amount  of  damages  sustained  by  them;  Beutler  v.  Grand 
Trunk  Junction  Ry.  Co.,  224  U.  S.  88,  56  L.  Ed.  680,  32  Sup.  Ct.  402, 
Federal  court  must  follow  common  law  where  no  settled  rule  of  prop- 
erty intervenes ;  Lewis  v.  Herrera,  208  U.  S.  314,  52  L.  Ed.  508,  28  Sup. 
Ct.  412,  following  construction  given  by  Arizona  court  to  Arizona  stat- 
ute to  effect  that  deed  of  real  property  to  be  valid  against  third  par- 
ties must  be  signed  and  acknowledged;  Copper  Queen  Consolidated 
Min.  Co.  V.  Territorial  Board  of  Equalization,  206  U.  S.  479,  51  L.  Ed. 
1146,  27  Sup.  Ct.  695,  following  construction  of  statute  by  Supreme 
Court  of  Arizona  as  to  power  of  territorial  board  of  equalization  to 
increase  total  valuation  of  property  in  territory  above  sum  of  returns 
of  board  of  supervisors  of  several  counties,  and  to  change  valuation 
of  particular  classes  of  property  within  counties;  Fowler  v.  Pennsyl- 
vania R.  Co.,  229  Fed.  375,  in  action  in  Federal  court,  validity  of  re- 
lease is  determined  by  decisions  of  Federal  courts  and  general  law; 
In  re  Farrell,  211  Fed.  214,  6  N.  C.  C.  A.  856,  liability  of  employer  to 
contribute  assessments  under  Workmen's  Compensation  Act  of  Wash- 
ington is  not  tax  within  meaning  of  Bankruptcy  Act;  Whitmer  v.  El 
Paso  &  S.  W.  Co.,  201  Fed.  201,  119  C.  C.  A.  637,  laws  of  New  Mexico 
of  1897  authorizing  action  for  death  caused  by  n^ligent  management 
of  locomotive  or  train  does  not  apply  to  action  for  death  of  child 
stepping  into  hole  on  railroad  bridge  while  walking  across  bridge  pur- 
suant to  custom  of  adults  and  children;  Chandler  v.  St.  Louis  etc.  R. 


154  U.  S.  349-361       NOTES  ON  U.  8.  REPORTS.  1156 

Co.,  127  Mo.  App.  38,  106  S.  W.  554,  in  absence  of  Arkansas  statute, 
liability  for  injury  to  servant  in  Indian  Territory  through  n^ligeuee 
of  fellow-servant  is  governed  by  decisions  of  Federal  courts  and  not 
by  decisions  of  Arkansas  court;  Hardesty  v.  Largey  Lumber  Co.,  34 
Mout.  163,  86  Pao.  33,  provision  of  code  that  employer  must  indemnify 
employee  for  losses  caused  by  employer's  want  of  ordinary  care  applies 
to  case  of  personal  injury  to  employee  in  coarse  of  his  employment. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  8.)  440. 

Laborer,  under  section  boss  on  railroad  track,  is  f dllow-servant  of  pas- 
senger conductor  and  engineer. 

Approved  in  Beutler  v.  Grand  Trunk  Junction  Ry.  Co.,  224  U.  S. 
89,  56  L.  Ed.  680,  32  Sup.  Ct.  402,  employee  of  railroad  working  in 
repair-yard  is  fellow-servant  of  crew  of  switching  engine  running  cars 
in  yard  needing  repair;  Texas  etc.  Ry.  Co.  v.  Bourman,  212  U.  S.  541, 
53  L.  Ed.  644,  29  Sup.  Ct.  319,  section-hand  cannot  recover  for  injury 
resulting  from  negligence  of  engineer  of  train  and  section  foreman,  who 
are  fellow-servants;  Regan  v.  Parker-Washingfton  Co.,  -205  Fed.  701, 
705,  L.  R.  A.  1915F,  810.  123  C.  C.  A.  648,  holding  employer,  under 
positive  duty  to  see  that  tunnel  is  safe,  is  liable  for  injuries  to  employee 
resulting  from  falling  of  roof  of  tunnel ;  Chicago  etc.  R.  Co.  v.  Richard- 
son, 202  Fed.  844,  121  C.  C.  A.  144,  railroad  express  and  baggage  agent 
injured  in  collision  resulting  from  negligence  of  telegraph  operator 
are  fellow-servants  of  operator;  Dayton  Coal  etc.  Co.  v.  Dodd,  188  Fed. 
602,  37  L.  R.  A.  (N.  8.)  456,  110  C.  C.  A.  395,  miner  given  privilege  of 
riding  free  to  and  from  work  in  coal  and  coke  cars  and  injured  in 
collision  was  fellow-servant  of  negligent  train  crew;  Zikos  v.  Oregon 
etc.  Nav.  Co.,  179  Fed.  895,  railroad  section  foreman  and  members  of 
crew  working  under  him  are  fellow-servants  within  rule  of  Federal 
courts ;  Illinois  Cent.  R.  Co.  v.  Hart,  176  Fed.  248,  52  L.  R.  A.  (N.  S.) 
1117,  100  C.  C.  A.  49,  signalman  injured  by  block  of  ice  kicked  from 
rapidly  moving  train  by  ba^ageman  is  fellow-servant  of  baggageman 
and  cannot  recover  in  absence  of  proof  that  directions  given  by  station 
agent  as  to  delivery  of  ice  were'  authorized  by  railroad ;  National  Candy 
Co.  V.  Miller,  160  Fed.  56,  87  C.  C.  A.  207,  employee  in  candy  factory 
could  not  recover  for  negligence  of  foreman  in  furnishing  him  candy 
not  sufficiently  cooled  to  be  cut  in  safety  by  machine;  Lukic  v.  Southern 
Pac.  Co.,  160  Fed.  136,  affirming  directed  verdict  for  defendant  on 
gp:ound  that  plaintiff,  laborer  engaged  in  construction  of  roadbed,  was 
fellow-servant  of  negligent  brakeman  hauling  gravel  for  roadbed; 
Dishon  v.  Cincinnati  etc.  Ry.  Co.,  126  Fed.  196,  holding  section-hand 
living  in  section-house  killed  after  working  hours  while  passing  be- 
tween cars  on  track  was  fellow-servant  of  train  operatives;  Louisville 
etc.  R.  R.  Co.  V.  Stuber,  108  Fed.  938,  54  L.  B.  A.  «96,  48  C.  C.  A.  149, 
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holding  foreman  of  water  supply  is  fellow-servant  of  engineer  of  engine 
on  which  he  was  riding  from  station  to  station;  Tomlinsbn  v.  Chicago 
etc.  R.  R.  Co.,  97  Fed.  253,  38  C.  C.  A.  148,  holding  company's  bridge 
builder  attaching  his  cars  to  company's  trains  is  fellow-servant  of  em- 
ployees in  charge  of  such  trains;  Boggs  v.  Alabama  Consol.  Coal  etc. 
Co.,  167  Ala.  257,  140  Ant  St.  Bep.  20,  52  South.  880,  employees  en- 
gaged about  railroad  are  fellow-servants  of  those  operating  signals, 
locomotives  and  trains,  within  purview  of  statute  making  employer 
liable  for  injury  to  servant  resulting  from  negligence  of  person  in 
charge  of  signals,  locomotives  and  trains;  Snellen  v.  Kansas  City  South- 
ern Ry.  Co.,  82  Ark.  338,  102  S.  W.  194,  holding  employee  inspecting 
cars  out  of  repair  is  fellow-servant  of  brakeman  switching  cars  in  yard 
and  denying  recovery  for  his  death;  Spates  v.  Wells  Bros.,  43  App. 
D.  C.  558,  carpenter  injured  by  falling  of  frame  set  in  place  by  another 
carpenter  is  fellow-servant  and  cannot  recover  in  action  against  con- 
tractor; Collins  V.  John  W.  Danforth  Co.,  36  App.  D.  C.  599,  denying 
recovery  in  action  ior  injuries  to  steamfitter  by  breaking  of  scaffolding 
erected  by  fellow-servant;  Conley  v.  Louis  F.  Dow  Co.,  130  Minn.  189, 
153  N.  W.  324,  allowing  recovery  in  action  for  death  of  janitor  and 
fireman  from  fire  in  basement,  against  contention  of  employer  that 
death  was  due  to  negligence  of  fellow-servant  in  dumping  gasoline 
soaked  rags  near  furnace;  Grattis  v.  Kansas  City  etc.  Ry.  Co.,  153  Mo. 
402,  77  Ajn.  St.  Rep.  735,  55  S.  W.  114,  holding  conductor  and  engineer 
and  fireman  of  freight  train  are  f ell<tw-servants ;  Chandler  v.  St.  Louis 
etc.  R.  Co.,  127  Mo.  App.  46, 106  S.  W.  557,  denying  recovery  to  section- 
hand  injured  by  overloading  of  handcar  by  fellow-servants;  Gregory 
V.  Chicago  etc.  Ry.  Co.,  42  Mont.  557,  113  Pac.  1125,  laborer  injured 
in  removing  heavy  machinery  from  car  is  fellow-servant  of  person 
directing  work,  and  cannot  recover;  Goodwell  v.  Montana  Cent.  Ry.  Co,, 
18  Mont.  299,  300,  45  Pac.  212,  213,  foreman  of  gang  of  six  men  re- 
pairing railway  track  is  fellow-servant  of  laborers  in  gang;  £.  Van 
Winkle  Gin  etc.  Co.  v.  Brooks,  29  Okl.  361,  116  Pac.  912,  laborer  em- 
ployed in  construction  of  water-tank  is  fellow-servant  of  superintend- 
ent, and  cannot  recover  for  injury  resulting  from  latter 's  negligence; 
Harris  v.  City  etc.  R.  Co.,  69  W.  Va.  73,  Ann.  Oas.  1912D,  59,  50  L.  R. 
A.  (N.  S.)  706,  70  S.  E.  862,  2  N.  C.  C.  A.  173,  laborer,  employed  in 
roundhouse  of  railway,  riding  on  free  pass  to  and  from  work,  is  pas- 
senger, and  not  fellow-servant  of  motorman;  Wiskie  v.  Montello  Granite 
Co.,  Ill  Wis.  450,  87  N.  W.  464,  holding  quarry  foreman  conducting 
blasting  is  fellow-servant  of  employees  working  with  him  and  latter 
cannot  recover  for  his  negligence  in  preparing  blast ;  dissenting  opinion 
in  Putnam  v.  Pacific  Monthly  Co.,  68  Or.  75,  Ann.  Oas.  19150,  256,  45 
L.  R.  A.  (N.  S.)  338,  136  Pac.  842,  majority  holding  operator  of  elevator 
is  not  fellow-servant  of  office  clerk  killed  while  on  way  to  work  through 
negligence  of  operator. 
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Citing  cases  hold  following  to  be  fellow-servants:  Central  R.  R.  Co. 
V.  Ke^an,  160  U.  S.  267,  40  L.  Bd.  422,  16  Sap.  Ct.  271,  ear-eonpleis 
and  foreman  directing  making  up  of  trains ;  Northern  Pac.  R.  R.  Co.  ▼. 
Peterson,  162  U.  S.  356,  40  L.  £d.  998,  16  Sup.  Ct.  847,  foreman,  with 
right  to  hire  and  discharge,  and  member  of  g^ang;  Northern  Pac.  R.  R. 
Co.  V.  Charless,  162  U.  S.  363,  40  L.  Ed  1001,  16  Sap.  Ct.  849,  laborer 
on  handcar,  and  employees  on  freight  train,  colliding  therewith;  Cakes 
y.  Mase,  165  U.  S.  364,  41  L.  Ed  747,  17  Sup.  Ct.  345,  engineer  and 
conductor  on  different  trains;  Martin  v.  Atchison  etc.  R.  R.  Co.,  166 
U.  S.  403,  41  L.  Ed  1052,  17  Sup.  Ct.  604,  loadmaster,  foreiuan  of 
laborers,  conductor  and  laborer  going  to  work  on  handcar;  Northern 
Pac.  R.  R.  Co.  V.  Hogan,  63  Fed.  106,  11  C.  C.  A.  51,  Norfolk  etc. 
R.  R.  Co.  ▼.  Houchins,  95  Va.  409,  64  Am.  St  Bep.  801,  28  S.  £.  582, 
and  Jackson  v.  Norfolk  etc.  R.  R.  Co.,  43  W.  Va.  387,  27  S.  E.  281, 
conductor  and  brakeman;  Kansas  etc.  Ry.  Co.  v.  Waters,  70  Fed.  29, 
16  C.  C.  A.  609,  foreman  and  railroad  section  crew;  Balch  v.  Haas, 
73  Fed.  980,  20  C.  C.  A.  151,  foreman  and  street  laborer;  Wright  v. 
Southern  Ry.  Co.,  80  Fed.  263,  conductor  and  engineer  of  train,  and 
employee  riding  on  handcar;  Goodwell  v.  Montana  Cent.  Ry.  Co.,  18 
Mont.  299,  45  Pac.  212,  foreman  of  extra  gang  and  laborers  under  his 
orders;  Hastings  v.  Montana  etc.  Ry.  Co.,  18  Mont.  498,  46  Pac.  265, 
section-hand,  boss  and  engineer;  Stephani  v.  Southern  Pac.  R.  R.  Co., 
19  Utah,  209,  57  Pac.  37,  track-walker  and  engineer;  Norfolk  etc.  R,  R. 
Co.  V.  Nuckols,  91  Va.  205,  21  S.  E.  346,  track  repairer  and  engineman, 
though  in  different  departments. 

Distinguished  in  Peterson  v.  Seattle  Traction  Co.,  23  Wash.  620, 
63  Pac.  541,  holding  track  layer,  with  transportation  as  part  consid- 
eration, is  not,  while  so  riding  from  work,  fellow-servant  of  those  in 
charge  of  car. 

Applicability  of  fellow-servant  rale  as  between  trainmen  and  other 
railway  employees.    Note,  52  L.  R.  A.  (N.  8.)  1086. 

Section-hand  as  fellow-servant  of  other  railroad  employees.  Note, 
8  Ann.  Oast  282,  233. 

Duty  and  liability  of  master  to  servant  engaged  in  bridge  constrac- 
tion  work.    Note,  21  Ann.  Oaa.  771. 

When  conductor  deemed  coservant  of  other  employees.  Note,  46 
L.  &.  A.  855,  361. 

Servants  in  common  employment,  apart  from  statutes,  in  absencd 
of  vice-principalship.  Note,  50  L.  R.  A.  424,  427,  432,  488,  489, 
444,  449. 

154  XT.  8.  862-413,  88  Xi.  Ed.  1014,  14  8lip.  Ot.  1047,  BSAQAN  V.  FASMBB8' 
liOAN  ETC.  GO. 

State  being  real  party,  against  wUdi  relief  asked,   and  jadgmsDt 
operates,  its  oi&cen  cannot  be  sued. 
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Approved  in  Western  Union  Tel.  Co.  ▼.  Myatt,  98  Fed.  357^  holding 
suit  in  Federal  eoort  against  members  of  Kansas  court  of  visitation  to 
enjoin  enforcement  of  rate  schedule  is  not  suit  against  State;  Berman 
V.  Minnesota  State  Agricultural  Society,  93  Minn.  127, 100  N.  W.  732, 
where  State  was  given  title  to  property  of  agricultural  society,  such 
society  became  a  department  of  State  and  not  subject  to  action  for 
unlawful  arrest  of  person  visiting  fair  grounds;  State  ex  rel.  Lyon  v. 
Murray,  79  3-  C.  331,  60  S.  E.  934,  suit  in  Federal  court  against  State 
dispensary  commission  is  suit  against  State;  Fitts  v.  McGhee,  172  U.  S. 
529,  43  L.  Ed.  641,  19  Sup.  Ct.  274,  suit  to  enjoin  enforcement  of  law 
reducing  railroad  bridge  fares ;  Parsons  v.  Slaughter,  63  Fed.  879,  action 
to  enjoin  city  treasurer's  refusal  to  accept  tax-receivable  coupons  for 
taxes;  Ball  v.  Rutland  R.  R.  Co.,  93  Fed.  618,  where  it  was  sought  to 
enjoin  State's  attorney  from  prosecuting  violation  of  mileage-book  law; 
Hickman  v.  Missouri  etc.  Ry.  Co.,  151  Mo.  659,  52  S.  W.  355,  in  action 
by  railroad  and  warehouse  commissioners  against  railroads  charging 
excessive  rates.  State  is  real  party  and  action  not  removable. 

Distinguished  in  Camden  etc.  Ry.  Co.  v.  Catlettsburg,  129  Fed.  425, 
municipal  corporation  is  not  agent  of  State  in  sense  that  suit  against 
it  is  within  eleventh  amendment. 

State  officers  committing  wrongs  under  color  of  invalid  law,  or  who 
wrongfully  administer  laws,  are  suable. 

Approved  in  Missouri  v.  Chicago  etc.  R.  R.  Co.,  241  U.  S.  538,  60 
L.  Ed.  1154,  36  Sup.  Ct.  715,  dismissing  suit  without  prejudice  to  enjoin 
enforcement  of  railroad  rate  statute  alleged  confiscatory  does  not  leave 
matter  open  so  that  railroad  can  attack  invalidity  of  statute  in  suit  to 
recover  excess  fares  paid  during  period  covered  by  company's  suit; 
Johnson  v.  Wells  Fargo  &  Co.,  239  U.  S.  242,  60  L.  Ed.  248,  36  Sup. 
Ct.  65,  taxes  imposed  by  statute  of  South  Dakota  on  express  companies 
based  on  gross  earnings  within  State  violates  provision  of  State  Con- 
stitution requiring  property  of  corporations  to  be  taxed  in  same  manner 
as  property  of  individuals;  Harrison  v.  St.  Louis  etc.  R.  R.  Co.,  232 
U.  S.  328,  L.  R.  A.  1915F,  1187,  58  L.  Ed.  624,  34  Sup.  Ct.  333,  suit 
to  enjoin  enforcement  of  invalid  statute  to  prevent  removal  of  causes 
to  Federal  court  is  not  suit  against  State;  Hopkins  v.  Clemson  Agri- 
cultural College,  221  IT.  S.  644,  35  L.  B.  A.  (N.  8.)  243,  55  L.  Ed.  895, 
31  Sup.  Ct.  654,  agricultural  college  may  be  sued  for  damages  caused 
by  erection  of  dike  and  consequent  overflow  of  property,  but  court  has 
no  jurisdiction  to  decree  removal,  as  State  would  be  necessary  party; 
Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  230,  231,  53  L.  Ed.  160, 
161,  29  Sup.  Ct.  67,  suit  against  railroad  commission  to  enjoin  enforce- 
ment of  rates  alleged  confiscatory  is  proper  and  not  against  State, 
but  should  not  be  commenced  before  rate  is  affirmed  by  Supreme  Court 
where  State  Constitution  provides  appeal  to  that  court ;  Ex  parte  Young, 
209  U.  S.  153,  14  Ann.  Oas.  764,  13  L.  B.  A.  (N.  8.)  932,  52  L.  Ed. 
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726,  28  Snp.  Ct.  441,  suit  to  enjoin  State  officer  from  enforcing  invalid 
railroad  rate  statute  is  not  suit  against  State;  Mississippi  R.  R.  Com- 
mission V.  Illinois  Central  R.  R.  Co.,  203  U.  S.  340,  51  L.  Ed.  218,  27 
Sup.  Ct.  90,  suit  against  railroad  commission  by  railroad  of  another 
State  in  Federal  court  is  not  suit  against  State;  Prout  v.  Starr,  188 
U.  S.  543,  47  L.  Ed.  687,  23  Sup.  Ct.  400,  holding  suit  against  Nebraska 
board  of  transportation  to  prevent  enforcement  of  maximum  rate  act 
is  no^^suit  against  State;  Missouri  etc.  Ry.  Co.  v.  Missouri  R.  R. 
Commrs.,  183  U.  S.  60,  46  L.  Ed.  84,  22  Sup.  Ct.  21,  holding  State  is 
not  real  party  plaintiff  in  suit  by  Missouri  railroad  commission  against 
railroad  to  enjoin  violation  of  rate  order;  Wells  Fargo  &  Co.  ▼.  John- 
son,  214  Fed.  189,  L.  B.  A.  19160,  522,  130  C.  C.  A.  528,  granting  in- 
junction to  restrain  repeated  levying  and  collecting  of  taxes  in  violation 
of  Constitution;  St.  Louis  etc.  Ry.  Co.  v.  Bellamy,  211  Fed.  179,  in  suit 
in  Federal  court  against  railroad  commission  to  enjoin  enforcement  of 
rates,  court  has  jurisdiction  after  disnifisal  of  bill  to  enforee  claims  of 
shippers  and  passengers  under  bonds  and  to  enjoin  claimants  from 
maintaining  separate  suits  in  State  courts;  Louisville  etc.  R.  Co.  v. 
Bosworth,  209  Fed.  386,  388,  granting  injunction  to  restrain  enforce- 
ment of  tax  on  ground  of  invalidity  of  assessment  on  condition  of  pay- 
ment of  so  much  of  tax  as  would  be  due  on  fair  assessment;  Interstate 
Const.  Co.  V.  Regents  of  the  University  of  Idaho,  199  Fed.  512,  Regents 
of  University  of  Idaho  created  by  act  of  territorial  legislature  and  made 
body  corporate  with  power  to  make  contracts  may  be  sued  on  its  con- 
tracts; Baker  v.  Swigart,  196  Fed.  571,  suit  against  gove^:nment  officers 
to  restrain  acts  claimed  to  be  without  authority  of  law  is  not  one 
against  United  States;  St.  Louis  etc.  R.  Co.  v.  Allen,  181  Fed.  721, 
722,  suit  against  railroad  commission  and  prosecuting  attorney  to  en- 
join enforcement  of  invalid  order  of  commission  is  not  suit  against 
State ;  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  486,  Federal  court  may 
enjoin  State  officers  from  proceeding  under  invalid  statute  to  revoke 
license  of  foreign  corporation;  Western  R.  R.  of  Alabama  v.  Railroad 
Commission,  171  Fed.  701,  Federal  court  having  enjoined  enforcement 
of  State  statute  establishing  railroad  rates  pendente  lite  may  enjoin 
county  solicitors,  sheriffs  and  clerks  of  State  courts  from  instituting 
actions  for  violation  of  suspended  statute ;  Lindsley  v.  Natural  Carbonic 
Gas  Co.,  162  Fed.  957,  958,  suit  in  Federal  court  against  attorney  gen- 
eral of  State  to  enjoin  enforcement  of  invalid  statute  is  not  suit  against 
State;  Fleischman  Co.  v.  Murray,  161  Fed.  160,  suit  to  compel  State 
dispensary  commission,  appointed  to  wind  up  affairs  of  State  dispen- 
sary, to  pay  dispensary  creditor  from  trust  funds,  is  not  suit  against 
State;  Central  of  Georgia  Ry.  Co.  v.  Railroad  Conmiission,  161  Fed. 
956,  suit  to  restrain  invalid  rate  statute  of  Alabama  is  not  suit  against 
State;  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  157' Fed.  956, suit 
to  enjoin  enforcement  of  Alabama  statute  fixing  rates  alleged  con- 
fiscatory is  not  suit  against  State;  Southern  Ry.  Co.  v.  McNeill,  155 
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Fed.  771,  774y  775,  salt  against  railroad  commission  and  attorney  gen- 
eral to  restrain  enforcement  of  freight  and  passenger  rates  is  not  suit 
against  State;  Morrill  v,  American  Reserve  Bond  Co.,  151  Fed.  308, 
snit  by  creditors,  entitled  to  benefit  of  securities  deposited  with  State 
Treasurer,  to  compel  Treasurer  to  turn  deposits  over  to  receiver,  is  not 
suit  a<?ainst  State ;  Illinois  Cent.  R.  Co.  v.  Mississippi  R.  R.  Commission, 
138  Fed.  331,  70  C.  C.  A.  617,  eleventh  amendment  cannot  be  construed 
to  nullify  power  of  Congress  to  regulate  interstate  commerce;  Union 
Trust  Co.  ▼.  Stearns,  119  Fed.  794,  holding  suit  against  attorney  general 
to  prevent  institution  of  criminal  prosecutions  for  violations  of  act 
regulating  hours  of  labor  on  street  railways  is  not  suit  against  State; 
Huntington  v.  New  York,  118  Fed.  686,  holding  location  of  tunnel 
by  rapid  transit  commissioners  entirely  outside  limits  of  location  au- 
thorized by  plan  was  not  authorized  by  Rapid  Transit  Act,  hence  was 
not  State  act;  Starr  v.  Chicago  etc.  Ry.  Co.,  110  Fed.  7,  holding  suit 
against  State  officers  to  prevent  enforcement  of  unconstitutional  Ne- 
braska freight  rate  law  is  not  suit  against  State;  Haverhill  Gas  Li^ht 
Co.  V.  Barker,  109  Fed.  695,  holding  suit  by  gas  company  against  gas 
commission  and  attorney  general  to  enjoin  enforcement  of  statute  and 
to  declare  its  unconstitutionality  is  not  suit  against  State;  Minneapolis 
Brewing  Co.  v.  McGillivray,  104  Fed.  270,  holding  suit  to  enjoin  State 
officers  from  enforcing  unconstitutional  State  statute  regulating  sale  of 
liquors  is  not  against  State  so  as  to  preclude  Federal  jurisdiction; 
People  v.  District  Court,  29  Colo.  232,  68  Pac.  253,  holding  in  suit  to 
enjoin  State  board  of  assessors  from  assessing  property  of  transporta- 
tion companies,  distributing  assessment  among  different  counties,  ques- 
tion is  jurisdictional;  Wilson  v.  Perrault,  6  Idaho,  182,  54  Pac.  618, 
holding  Idaho  Const.,  art.  XV,  §  6,  prohibits  legislature  from  fixing 
'' reasonable  maximum  rates"  for  water  under  sale  or  rental;  Ex  parte 
Fitzpatrick,  171  Ind.  560,  86  N.  E.  966,  in  absence  of  specific  statute, 
clerk  of  Supreme  Court  is  not  required  to  furnish,  without  charge, 
unauthenticated  copies  of  opinions  of  Supreme  and  Appellate  Courts 
to  State  boards,  commissions  or  departments  of  government;  State  v. 
WiUiams,  221  Mo.  252,  264,  120  S.  W.  746,  750,  granting  writ  of  pro- 
hibition against  judge  to  prevent  his  entertaining  jurisdiction  of  suit 
on  relation  of  circuit  attorney  to  enjoin  railroads  from  charging  rates 
in  excess  of  those  prescribed  by  act  of  1907,  where  Federal  court  has 
declared  act  void;  Smyth  v.  Ames,  169  U.  S.  517,  42  L.  Ed.  838,  18 
Sup.  Ct.  422,  affirming  decree  enjoining  enforcement  of  unconstitu- 
tional law  to  plaintiff's  injury;  Cuban  S.  S.  Co.  v.  Fitzpatrick,  66  Fed. 
68,  enjoining  municipal  officers  from  making  arrests  under  unconsti- 
tutional statute;  Saranac  Land  etc.  Co.  v.  Roberts,  68  Fed.  522,  eject- 
ment suit,  defendants  claiming  State  authority;  Southern  Ry.  v.  North 
Carolina  R.  R.  Co.,  81  Fed.  601,  suit  against  State  officer  controlling 
State's  stock  holdings  in  railroads  is  not  against  State;  Metropolitan 
Life  Ins.  Co.  v.  McNall,  81  Fed.  892,  enjoining  State  insurance  super- 
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intendent  from  arbitrarily  revoking  license;  Central  Trust  Co.  ▼.  Citi- 
zens'  St.  R.  R.  Co.,  80  Fed.  226,  restraining  State's  attorney  from 
enforcing  nnlawfal  street  railroad  law;  Mutual  Life  Ins.  Co.  v.  Boyle, 
82  Fed.  Tlly  Federal  court  may  compel  State  insurance  commissioner  to 
issue  certificate  to  company;  Cotting  ▼.  Kansas  City  Stock-Tards  Co., 
79  Fed.  681,  Federal  court  may  enjoin  State  ofBcer  from  enforcing 
unconstitutional  law;  Railroad  etc.  Cos.  v.  Board  of  Elqualizers,  85 
Fed.  318,  State  officers  may  be  enjoined  from  discriminatory  enforce- 
ment of  valid  law;  Nashville  etc.  Ry.  Co.  v.  Taylor,  86  Fed.  185,  suit 
against  State  equalizers  to  enjoin  certification  of  discriminatory  assess- 
ment ;  Taylor  v.  Louisville  etc.  R.  Co.,  88  Fed.  366,  31  C.  C.  A.  537, 
Gregg  V.  Sanford,  65  Fed.  155,  12  C.  C.  A.  525,  and  Western  Union 
Tel.  Co.  V.  Henderson,  68  Fed.  598,  State  auditor  may  be  enjoined  from 
certifying  value  under  statute  alleged  unconstitutional;  Dinsmore  v. 
Southern  Exp  Co.,  92  Fed.  717,  express  company  may  sue  railroad  com- 
mission to  enjoin  enforcement  of  order  requiring  it  to  pay  war  tax; 
dissenting  opinion  in  Lankford  v.  Platte  Iron  Wks.  Co.,  235  U.  S.  495, 
69  L.  Ed.  829,  35  Sup.  Ct.«173,  majority  holding  suit  by  depositor  in 
bank  in  Oklahoma  against  members  of  State  banking  board  and  bank 
commissioner  of  Oklahoma,  to  compel  payments  from  depositors'  guar- 
anty fund,  is  suit  against  State  and  cannot  be  maintained  in  Federal 
court ;  dissenting  opinion  in  South  Dakota  v.  North  Carolina,  192  U.  S. 
331,  48  L.  Ed.  466,  24  Sup.  Ct.  282,  majority  holding  Supreme  Court  has 
jurisdiction  of  foreclosure  by  South  Dakota  as  donee  of  bonds  issued 
by  North  Carolina  and  secured  by  railroad  mortgage ;  dissenting  opin- 
ion in  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  23,  104  C.  C.  A.  453,  major- 
ity holding  right  to  recover  excess  payments  of  postage  and  to  obtain 
relief  against  bond  for  further  payments  was  enforceable  at  law  and 
dismissing  equity  suit  without  prejudice. 

Distinguished  in  Davis  etc.  Mfg.  Co.  v.  Los  Angeles,  189  U.  S.  218, 
220,  47  L.  Ed.  780,  781,  23  Sup.  Ct.  500,  501,  holding  subcontractor 
cannot  maintain  suit  for  injunction  to  restrain  enforcement  of  munici- 
pal ordinance  preventing  erection  of  gasworks  within  certain  limits; 
Western  Union  Tel.  Co.  v.  Andrews,  154  Fed.  99,  suit  by  foreign  tele- 
graph company,  failing  to  comply  with  statute  regulating  foreign  cor- 
porations, to  restrain  attorney  general  from  proceeding  to  recover 
penalties  for  refusal  to  comply  with  act  on  ground  that  it  was  unconsti- 
tutional, is  suit  against  State ;  Moyer  v.  Peabody,  148  Fed.  874,  uphold- 
ing constitutional  provisions  making  Governor  commander-in-chief  of 
State  troops  and  permitting  him  to  declare  that  state  of  insurrection 
exists;  Coulter  v.  Weir,  127  Fed.  905,  62  C.  C.  A.  429,  holding  bill 
against  State  auditor  to  restrain  collection  of  franchise  tax  levied  pur- 
suant to  Kentucky  statute  is  suit  against  State  and  not  maintainable 
without  its  consent ;  State  v.  Southern  Ry.  Co.,  145  N.  C.  528,  529,  531, 
13  L.  R.  A.  (N.  8.)  966,  59  S.  E.  581,  582,  583,  suit  in  Federal  court  to 
enjoin  railroad  commission  and  attorney  general  from  enforcing  act  of 
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1907,  establishing  maximum  passenger  rates,  is  snit  against  State;  dis- 
senting opinion  in  Ex  parte  Tonng,  209  U.  S.  191,  193,  194,  14  Ann. 
Oaa.  764,  13  L.  R.  A.  (N.  8.)  982,  62  L.  Ed  742,  28  Snp.  Ct.  441, 
majority  holding  suit  to  enjoin  State  officer  from  enforcing  invalid  rail- 
road rate  sfatute  is  not  suit  against  State. 

When  public  officers  are  subject  to  suit  although  they  assume  to 
be  acting  for  a  State  or  the  United  States.  Note,  108  Am.  St. 
Rep.  835,  836. 

Suit  to  enjoin  enforcement  of  statute  by  State  officer  as  suit  against 
State  within  constitutional  prohibition.  Note,  14  Ann.  Oas.  791, 
792. 

When  action  against  officers  deemed  against  State.  Note,  44  L.  R, 
A.  (K.  8.)  207,  215,  221. 

Whenever  snit  to  protect  property  rights  may  be .  brought  in  State 
courts,  it  may  be  brought  in  Federal,  if  citizenship  diverse. 

Approved  in  Simon  v.  Southern  Ry.  Co.,  236  U.  S.  123,  59  L.  Ed.  497, 
35  Sup.  Ct.  255,  Federal  court  may  enjoin  enforcement  of  judgment 
against  railroad  obtained  in  State  court,  which  is  void  for  want  of 
service  as  required  by  State  statute;  Raiboad  Commission  v.  Cumber- 
land Tel.  &  Tel.  Co.,  212  U.  S.  420,  58  L.  Ed.  680,  29  Sup.  Ct.  357, 
Federal  court  has  jurisdiction  where  diverse  citizenship  exists  of  suit 
to  enjoin  enforcement  of  rates  prescribed  by  railroad  commission  for 
use  by  telephone  company;  Madisonville  Traction  Co.  v.  St.  Bernard 
Min.  Co.,  196  U.  S.  253,  49  L.  Ed.  468,  25  Sup.  Ct.  251,  upholding  re- 
movability of  proceeding  for  taking  land  by  eminent  domain;  Chicago 
etc.  R.  Co.  V.  Oglesby,  198  Fed.  156,  157,  granting  injunction  to  re- 
strain enforcement  of  order  of  railroad  commission  requiring  railroad 
operating  interstate  road  to  operate  additional  passenger  train  between 
State  line  and  point  in  State;  Baltimore  etc.  R.  Co.  v.  Railroad  Com- 
mission, 196  Fed.  693,  under  statute  of  Indiana  authorizing  suit  by 
railroad  against  commission  to  review  its  orders,  company  is  not  re- 
quired to  apply  for  rehearing  as  condition  precedent  to  suit,  although 
eommission  is  given  power  to  grant  rehearing;  Western  Union  Tel. 
Co.  V.  Trapp,  186  Fed.  119,  108  C.  C.  A.  226,  Federal  court  has  juris- 
diction of  suit  by  citizen  of  New  York  to  enjoin  collection  of  tax  under 
Oklahoma  Revenue  Act  of  1908,  alleged  ill^al;  Delaware  etc.  R.  Co. 
V.  Stevens,  172  Fed.  608,  609,  railroad  was  not  bound  to  apply  to  State 
court  for  relief  before  filing  bill  in  Federal  court  to  restrain  operation 
of  order  of  New  York  Public  Service  Commission  requiring  interstate 
train  to  stop  at  certain  station;  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed. 
490,  holding  act  of  Oklahoma  of  1908,  providing  for  revocation  of 
license  of  foreign  corporation  attempting  to  remove  case  to  Federal 
court,  is  void  as  to  railroad  chartered  under  laws  of  territory  and  of 
Congress,  and  thereby  vested  with  contract  rights;  Louisville  etc.  R.  Co. 
V.  Railroad  Commission,  157  Fed.  959,  961^  Federal  court,  having  granted 
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injunction  pendente  lite  to  restrain  enforcement  of  rate  statute,  may 
enjoin  county  solicitors  and  sheriffs  from  taking  threatened  action  un- 
der suspended  statute;  Central  of  Georgia  Ry.  Co.  v.  McLendon,  157 
Fed.  966y  967,  suit  may  be  maintained  in  Federal  court  against  rail- 
road to  enjoin  enforcement  of  order  allied  confiscatory ;  Louisville  v. 
Cumberland  Tel.  &  Tel.  Co.,  155  Fed.  726,  729,  12  Ann.  Oas.  500,  84 
C.  C.  A.  151,  Federal  court  cannot  enjoin  enforcement  of  municipal 
ordinance  as  in  conflict  with  Federal  Constitution,  where  bill  does  not 
show  ordinance  was  authorized  by  State;  Hickman  v.  Missouri  etc. 
Ry.  Co.,  97  Fed.  116,  118  120,  holding  suit  by  railroad  commissioners 
against  railroad  to  enforce  obedience  to  rate  jorder  not  suit  in  behalf  of 
State  and  is  removable ;  Morgan  v.  New  York  etc.  Assn.,  73  Conn. 
155,  46  Atl.  878,  holding  Pub.  Acts  1895,  c.  96,  providing  that  dissolu- 
tion proceedings  against  corporation  shall  dissolve  attachments  entitling 
creditor  to  recover  costs,  applies  to  Federal  courts  within  State;  Rey- 
nolds V.  Enterprise  Transportation  etc.  Co.,  198  Mass.  592,  85  N.  E. 
112,  act  providing  for  dissolution  of  attachment  of  property  on  appoint- 
ment of  receiver  to  take  possession  of  property  does  not  apply  to  re- 
ceivers appointed  by  Federal  court;  Ames  v.  Union  Pac.  Ry.  Co.,  64 
Fed.  172,  following  rule;  Metropolitan  Life  Ins.  Co.  v.  McNall,  81  Fed. 
896,  suit  by  nonresident  insurance  company  to  enjoin  State  superin- 
tendent from  revoking  its  license;  Central  Trust  Co.  v.  Citizens'  St. 
Ry.  Co.,  82  Fed.  3,  4,  13,  14,  construction  of  contract,  depending  for 
meaning  on  construction  of  Constitution,  involves  Federal  question; 
Dinsmore  v.  Southern  Exp.  Co.,  92  Fed.  719,  where  State  permits,  valid- 
ity of  administrative  officer's  actions  to  be  question  by  suit  in  State 
court,  nonresident  may  sue  in  Federal  court. 

Distinguished  in  Smith  v.  Reeves,  178  U.  S.  442,  443,  444,  44  L.  Ed. 
1144,  1145,  20  Sup.  Ct.  921,  922,  holding  consent  of  State  to  be  sued 
in  State  court  given  by  Cal.  Pol.  Code,  §  3669,  does  not  authorize  Fed- 
eral suit  against  treasurer  for  taxes;  Christian  Moerlein  Brewing  Co. 
V.  Hill,  166  Fed.  151,  equity  has  no  jurisdiction  to  restrain  enforcement 
of  act  of  Georgia  of  1907,  prohibiting  manufacture  and  sale  of  intoxi- 
cating liquors  within  State,  where  it  is  not  shown  that  property  rights 
are  threatened;  Williams  v.  City  Bank  etc.  Co.,  186  Fed.  424,  108 
C.  C.  A.  341,  nonresident  trustee  for  bondholders  of  railway  and  elec- 
ti^ic  company  cannot  maintain  suit  in  Federal  court  to  restrain  laying 
additional  track  on  certain  street. 

State's  waiver  of  exemption  froifl  suit  in  any  court  of  B.  Ck^nnty  may 
possibly  include  Federal  court  there. 

Approved  in  Hastings  v.  Ames,  68  Fed.  728,  15  C.  C.  A.  628,  appeal 
from  Circuit  Court  decree,  enjoining  enforcement  of  rates  as  uncon- 
stitutional, lies  to  Supreme  Court,  not  Circuit  Court  of  Appeals;  Con- 
solidated Water  Co.  v.  San  Diego,  84  Fed.  371,  bill  to  restrain  enforce- 
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mcnt  of  ordinances  fixing  water  rates,  alleged  to  amount  to  deprivation 
of  property,  involves  Federal  question. 

4 

State  may  regulate  railroad  rates  and  fares  by  means  of  a  commission. 
Approved  in  Houston  etc.  R.  Co.  v.  Storey,  149  Fed.  502,  506,  re- 
affirming rule;  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  305,  68 
L.  Ed.  239,  34  Sup.  Ct.  48,  upholding  act  of  1900  of  Kentucky  author- 
izing railroad  commission  to  fix  reasonable  intrastate  rates ;  Prcntis  v. 
Atlantic  Coast  Line  Co.,  211  U.  S.  228,  53  L.  Ed.  160,  29  Sup.  Ct.  67, 
action  by  court  on  bill  to  enjoin  commission  from  publishing  or  en- 
forcing railroad  rates  is  suspended  until  determination  of  appeal  from 
order  of  commission  by  State  Supreme  Court;  Honolulu  Rapid  Transit 
etc.  Co.  V.  Territory  of  Hawaii,  211  U.  S.  291,  53  L.  Ed.  188,  29  Sup. 
Ct.  55,  legislature  of  Hawaii  having  delegated  power  to  regulate  rail- 
way in  certain  administrative  officers,  courts  cannot  by  decree  regulate 
schedule  of  running  trains;  San  Francisco  Gas  etc.  Co.  v.  San  Fran- 
cisco, 189  Fed.  948,  954,  suit  by  gas  company  to  enjoin  enforcement 
of  municipal  ordinance,  passed  in  pursuance  of  powers  conferred  by 
State  Constitution,  fixing  gas  rates  alleged  to  be  confiscatory,  presents 
Federal  question,  although  ordinance  would  be  invalid  under  State  Con- 
stitution; Oregon  etc.  Navigation  Co.  v.  Campbell,  173  Fed.  972,  973, 
upholding  act  of  Oregon  of  1907  creating  railroad  commission  with 
power  to  fix  reasonable  rates;  Chicago  etc.  R.  Co.  v.  Winnett,  162  Fed. 
247,  89  C.  C.  A.  222,  refusing  to.  enjoin  State  railroad  commission  from 
acting  upon  question  of  establishing  new  rates  on  specified  commod- 
ities;  Poor  v.  Iowa  Cent.  Ry.  Co.,  155  Fed.  227,  denying  injunction  to 
restrain  enforcement  of  Iowa  rate  statute  establishing  two  cent  pas- 
senger fares  within  State;  Trammell  v.  Dinsmore,  102  Fed.  799,  42 
C.  C.  A.  623,  upholding  Georgia  Constitution  and  statutes  pursuant 
thereto  and  rates  established  by  railroad  commission  when  such  rates 
do  not  require  carriage  without  reward;  State  v.  Atlantic  Coast  Line 
R.  Co.,  56  Fla.  623,  32  L.  R.  A.  (N.  S.)  689,  47  South.  971,  holding 
demurrage  rule  of  commission  is  not  attempt  to  prescribe  offense  or 
impose  penalty  not  authorized  by  law ;  State  ex  rel.  Taylor  v.  Missouri 
Pac.  Ry.  Co.,  76  Kan.  476,  486,  92  Pac.  609,  612,  upholding  act  creating 
railroad  commission  and  order  of  commission  requiring  railroad  to 
operate  separate. passenger  service  within  State;  Morgan's  Louisiana 
etc.  S.  S.  Co.  V.  Railroad  Commission  of  Louisiana,  109  La.  262,  33 
South.  219,  holding  railroad  commission  is  administrative  board  organ- 
ized to  carry  into  effect  will  of  State  as  expressed  in  its  legislation; 
Commonwealth  v.  Interstate  etc.  St.  Ry.  Co.,  187  Mass.  437,  73  N.  E. 
531,  upholding  law  requiring  street  railroad  companies  to  cany  school 
children  for  half  fare;  Carson  v.  Brocton,  175  Mass.  245,  56  N.  E.  2, 
upholding  Stats.  1892,  c.  245,  authorizing  city  councils  to  establish  just 
annual  charges  for  use  of  common  sewers;  Michigan  Cent.  R.  Co.  v. 
Michigan  Railroad  Commission,  160  Mich.  362,  365,  125  N.  W.  551,  552, 
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upholding  act  creating  railroad  commission  and  order  of  commission 
fixing  rates  for  excess  baggage;  Illinois  Cent.  R.  Co.  v.  Dodd,  105 
Miss.  45,  49  U  Bb  iL  (N.  S.)  565,  61  South.  744,  railroad  commission 
is  not  court,  and  law  of  1908  giving  direct  appeal  to  Supreme  Court 
is  invalid;  Trustees  of  Saratoga  Springs  v.  Saratoga  Gas  etc.  Co.,  191 
N.  T.  133,  14  Ann.  Oas.  606,  18  L.  E.  iL  (N.  8.)  713,  83  N.  E.  695, 
upholding  law  of  1905  authorizing  commission  of  gas  and  electricity 
to  ^  maximum  rates  and  conferring  jurisdiction  on  appellate  division 
jurisdiction  to  review  order;  Shawnee  Gbs.  etc.  Co.  ▼.  Corporstioa  Com- 
mission, 35  Okl.  462,  130  Pac.  130,  order  of  corporation  commission 
prescribing  gas  rates  within  city  is  void ;  State  v.  Corvallis  etc.  R.  Co., 
59  Or.  460,  117  Pac.  983,  tipholding  act  empowering  commission  to 
determine  whether  railroads  had  complied  with  statutory  duties  as  to 
service,  and  order  of  commission  requiring  railroad  to  erect  passenger 
waiting-room  and  freight  depot  at  station;  United  Fuel  Gas  Co.  v. 
Public  Service  Commission,  73  W.  Va.  584,  80  S.  E.  937,  statute  con- 
ferring power  on  commission  to  prohibit  discrimination  by  public  ser- 
vice corporations  and  to  prevent  unreasonable  charges  is  valid;  Min- 
neapolis etc.  Ry.  Co.  v.  Railroad  Commission,  136  Wis.  161,  17  L.  R.  A. 
(N.  8.)  821,  116  N.  W.  911,  upholding  law  of  1905  authorizing  commis- 
sion to  investigate  alleged  unreasonable  charges  and  to  fix  reasonable 
rates;  dissenting  opinion  in  State  v.  Johnson,  61  Kan.  843,  60  Pae. 
1081,  majority  holding  unconstitutional  Kan.  Laws  1898,  c.  28,  cre- 
ating court  of  visitation  empowered  to  fix  and  enforce  rates,  conferring 
upon  it  legislative,  judicial  and  administrative  functions;  St.  Louis 
etc.  Ry.  Co.  v.  Gill,  156  U.  S.  658,  662,  89  L.  Ed.  570,  572,  15  Sup.  Ct. 
488,  489,  and  Smyth  v.  Ames,  169  U.  S.  524,  42  L.  Ed.  841,  18  Sup.  Ct. 
425,  both  upholding  statute  fixing  maximum  rales;  Capital  City  Gas 
etc.  Co.  'v.  Des  Moines,  72  Fed.  832,  833,  refusing  to  enjoin  ordinance 
fixing  gas  rates;  Atlantic  etc.  R.  R.  Co.  v.  United  States,  76  Fed.  192, 
Congress  may  regulate  charges  for  interstate  transportation;  Cotting 
V.  Kansas  City  Stock-Yards  Co.,  79  Fed.  683,  82  Fed.  853,  statute 
prescribing  maximum  rates  for  stockyards;  Pingree  v.  Michigan  Cent 
R.  R.  Co.,  118  Mich.  323,  76  N.  W.  638,  power  to  fix  rates  may  be  dele- 
gated to  commission;  State  v.  Wilson,  121  N.  C.  472,  28  S.  E.  562, 
upholding  statute  establishing  commission  with  power  to  regulate  rates; 
Moore  v.  Reason,  7  Wyo.  926,  51  Pac.  876,  cattle  on  Indian  reservation, 
belonging  to  post  and  Indian  trad^,  are  subject  to  State  taxation; 
dissenting  opinion  in  State  v.  Southern  Ry.  Co.,  122  N.  C.  1071,  41 
L.  B.  A.  251,  30  S.  E.  139,  arguendo. 

Distinguished  in  Cotting  v.  Godard,  183  U.  S.  85,  46  L.  Ed,  99,  22 
Sup.  Ct.  33,  holding  State  power  to  reg^ilate  rates  does  not  extend  to 
denial  of  equal  protection  of  laws  by  Kansas  act  of  March  3,  1897,  reg- 
ulating charges  of  stockyards  company;  Louisville  etc.  R.  R.  Co.  v. 
McChord,  103  Fed.  221,  holding  unconstitutional  Kentucky  act  of 
March  10,  1900,  authorizing  railroad  commission  to  determine  matter 
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of  exorbitant  rates,  to  fix  reasonable  rates  and  to  punish  violations; 
Central  Trust  Co.  v.  Citizens'  St.  Ry.  Co.,  82  Fed.  6,  11,  where  charter 
confers  express  power  to  fx.  fares,  State  cannot  do  so;  South  Pasadena 
v.  Terminal  Ry.  Co.,  109  Cal.  320,  41  Pae.  1094,  ordinance  provision, 
granting  right  of  way  and  regulating  fares  chargeable  out  of  city  lim- 
its, is  void;  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  378, 
386,  Aim.  Oas.  19150,  1269,  85  Atl.  706,  710,  majority  holding  provisions 
of  act  of  1906  creating  railroad  commission,  conferring  powers  which 
cannot  be  conferred  upon  administrative  body,  are  separable  and  do  not 
invalidate  whole. 

Validity  of  statute  conferring  on  commission  power  to  fix  rates 
for  public  service  corporations.    Note,  14  Aim.  Oas.  614. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  Ii.  B.  A. 
188. 

Business  affected  with  public  interest  subjecting  it  to  regulation 
and  control  as  to  rates  or  prices.    Note,  6  L.  B.  A.  (N.  8.)  885. 

Power  of  legislature  to  delegare  to  commission  right  to  fix  rates 
of  public  service  corporation.    Note,  18  L.  &.  Al.  (N.  S.)  718. 

Ballroad  commlsslon'B  schedule  of  rates  is  at  least  prima  fade  evidence 
of  what  Is  reasonable. 

Approved  in  Tift  v.  Southern  Ry.  Co.,  138  Fed.  759,  reaffirming  rule; 
Union  Dry  Goods  Co.  v.  Georgia  Public  Service  Corp.,  142  Ga.  843, 
83  S.  E.  947,  contract  of  patron  of  public  service  corporation  furnishing 
electrical  power  and  light  for  rate  during  definite  x)eriod  is  subject  to  sub- 
sequent rates  prescribed  by  railroad  commission;  State  v.  Missouri  etc. 
Ry.  Co.,  262  Mo.  523,  Aim.  Oas.  1916E,  949,  L.  B.  A.  19150,  778,  172 
S.  W.  39,  one  cent  militia  fare  law  is  void  as  unjust  discrimination  in 
view  of  statute  fixing  maximum  fare  for  adult  passengers  at  two  cents 
per  mile;  State  v.  Adams  Express  Co.,  85  Neb.  29,  42  L,  B.  A.  (N.  S.) 
396,  122  N.  W.  693,  statute  fixing  maximum  rates  for  express  company 
is  presumably  valid,  and  burden  is  on  company  to  show  rates  is  con- 
fiscatory ;  San  Diego  Land  Co.  v.  National  City,  174  U.  S.  754,  48  L.  Ed. 
1160,  19  Sup.  Ct.  810  (affirming  74  Fed.  81),  judiciary  should  not  inter- 
fere unless  rates  are  so  palpably  unreasonable  as  to  render  enforce- 
ment deprivation  of  property;  Atlantic  etc.  R.  R.  Co.  v.'  United  States, 
76  Fed.  190,  presumption  is  that  rates  fixed  by  Congress  for  army 
transportation  are  reasonable;  Southern  Pac.  Co.  v.  Board  of  R.  R. 
Commrs.,  78  Fed.  248,  249,  reaffirming  rule;  State  v.  Sioux  City  etc. 
R.  R.  Co.,  46  Neb.  694,  81  L.  B.  A.  62»  65  N.  W.  769,  legislature  cannot 
fix  rates  beyond  power  of  courts  to  review  reasonableness  thereof. 

Statute  Invalid  in  part  may  be  operative  as  to  remainder,  unless  latter 
would  obviously  not  have  been  enacted  by  Itself. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Garrett,  231  U.  S.  311,  68 
L.  Ed.  242,  34  Sup.  Ct.  48,  holding  invalidity  of  unreasonable  and  severe 
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penalties  does  not  render  rate   statute  invalid;   Simpson  y.   SHepard, 
230  ,U.  S.  380,  Ann.  Gas.  1916A,  18,  48  L.  B.  A.  (N.  8.)  1151,  57   X.  Ed. 
1534,^33  Sup.  Ct.  729,  holding  penal  provisions  of  Minnesota  railroad 
rate  statute  separable,  and  their  invalidity  does  not  affect  question  of 
validity  of  rates ;  Southern  Pacific  Co.  v.  Campbell,  230  U.  S.  553,  57 
L.  Ed.  1625,  33  Sup.  Ct.  1027,  holding  invalid  penal  provisions  of  State 
railroad  rate  statute,  which  are  separable,  afford  no  ground  for  denying 
effect  to  rates  where  statute  is  otherwise  valid;  Willcoz  v.  Consolidated 
Gas  Co.,  212  U.  S.  54,  15  Ann.  Gas.  1034,  58  L.  Ed.  400,  29  Sup.  Ct. 
192,  provisions  in  gas  rate  bill  for  rate,  pressure  and  penalties  for  vio- 
lation are  separable,  and  invalidity  of  provisions  as  to  pressure  and 
penalties  will  not  affect  provisions  as  to  rates ;  Pacific  Live  Stock  Go. 
V.  Lewis,  217  Fed.  99,  upholding  Oregon  water  law  regulating  distribu- 
tion of  water  to  claimants,  and  holding  that  provision  making  payment 
of  fees  condition  precedent  to  right  to  use  water,  if  void,  is  separable; 
Alabama  etc.  Transp.  Co.  v.  Doyle,  210  Fed.  182,  excessive  penalties 
for  violation  of  statute  regulating  sale  of  securities  is  sufficient  ground 
for  temporary  injunction  to  restrain  enforcement  of  law  until  validity 
is  determined,  but  not  for  pronouncing  whole  law  invalid;  St.  Louis 
etc.  R.  Co.  V.  Hadley,  168  Fed.  359,  penalty  provision  of  Missouri  Two 
Cent  Passenger  Fare  Act  of  1907  is  void  as  attempt  by  excessive  pen- 
alties to  preclude  railroads  from  litigating  question  of  reasonableness ; 
McPhee  &  McGinnity  Co.  v.  Union  Pac.  R.  Co.,  158  Fed.  19,  87  C.  C.  A. 
619,  grant  by  ordinance  to  Union  Pacific  Railroad,  its  successors  and 
assigns,  of  revocable  permission  to  lay  tracks  within  city  of  Denver, 
if  void  as  to  successors  and  assigns,  is  still  valid  as  to  railroad;  Con- 
solidated Gas  Co.  V.  Mayer,  146  Fed.  155,  provisions  hampering  right 
to  question  rate  fixed  by  legislature  not  essential  to  scheme  for  fixing 
such  rate;  Illinois  Trust  etc.  Bank  v.  Arkansas  City,  76  Fed.  280,  34 
jL.  R.  A.  524,  22  C.  <^.  A.  171,  valid  part  of  partly  ultra  vires  divisible 
municipal  contract  may  be  enforced;  District  of  Columbia  v.  Green^. 
29  App.  D.  C. .  299,  holding  it  was  error  for  police  court  to  quash  in- 
formation based  upon  provision  of  act  of  Congress  of  1899,  punishing 
owners  of  land  for  failure  to  remove  weeds  after  notice  upon  ground 
that  another  provision  of  act  discriminates  between  resident  and  non- 
resident owners  as  to  assessment  for  charges  for  removing  weeds,  as 
provision  is  not  involved  in  case;  District  of  Columbia  v.  Armes,  8 
App.  D.  C.  416,  invalidity  of  part  of  section  11  and  whole  of  section  15 
does  not  render  invalid  whole  act  of  Congress  of  1893,  providing  for 
street  extension  of  District  of  Columbia  outside  of  Washington  and 
Georgetown;  Sabre  v.  Rutland  R.  Co.,  86  Vt.  363,  Ann.  Oaa.  1915C, 
1269,  85  Atl.  700,  holding  invalid  provisions  of  laws  of  1906,  creating 
railroad  commission,  are  severable  and  do  not  invalidate  whole  act; 
Monroe  Water  Co.  v.  Monroe,  110  Wis.  17,  85  N.  W.  687,  holding  in- 
validity of  exclusive  grant  to  water  company  because  ultra  vires  the 
city  is  no  defense  to  action  by  company  for  hydrant  rentals. 
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Distinguished  in  Portland  Ry.,  Light  etc.  Co.  v.  Portland,  201  Fed. 
128,  granting  injunction  to  restrain  enforcement  of  ordinance  regulat- 
ing street  railway  fares  and  providing  that  franchise  may  be  forfeited 
and  tracks  removed  for  willful  violation  of  ordinance  for  one  month. 

Effect  of  partial  invalidity  of  statute.    Note,  Aim.  Gas.  1916D,  31» 
84. 

Railroad  Commission  Act  is  not  entirely  void,  thougli  section  malring 
its  rates  conclusive  may  be. 

Approved  in  Southern  Pac.  Co.  v.  Board  of  R.  R.  Commrs.,  78  Fed. 
258,  following  rule. 

Courts   cannot   revise   commission's   schedule   of   rates   or   determine 
whether  one  preferable  to  another. 

Approved  in  Philadelphia  etc.  Ry.  Co.  v.  Interstate  Commerce  Com- 
mission, 174  Fed.  688,  689,  refusing  to  vacate  order  of  Interstate  Com- 
merce Commission  prescribing  rates  for  coal,  where  carrier  does  not 
show  that  legal,  constitutional  or  natural  right  has  been  invaded;  City 
of  Pocatello  v.  Murray,  173  Fed.  385,  court  is  without  power,  at  suit 
of  city,  to  fix  future  rates  to  be  charged  by  water  company;  Western 
Union  Tel.  Co.  v.  Myatt,  98  Fed.  343,  holding  unconstitutional  Kansas 
statute  creating  court  of  visitation,  conferring  upon  it  power  to  fix 
rates,  to  determine  their  validity  and  to  enforce  them;  Gulf  Compress 
Co.  V.  Harris,  Cortner  &  Co.,  158  Ala.  354,  24  L.  R.  A.  (N.  S.)  399,  48 
South.  481,  dismissing  suit  by  shipper  to  compel  compress  company 
leasing  warehouse  to  comply  with  provisions  of  lease  fixing  maximum 
rates  to  be  charged ;  In  re  Macf arland,  30  App.  D.  C.  382,  act  of  Congress 
of  1896  imposing  upon  Supreme  Court  of  District  legislative  duty  of 
ascertaining  value  of  gas  plant  as  basis  for  increase  of  capital  stock 
is  invalid;  State  v.  Johnson,  61  Kan.  817,  60  Pac.  1073,  holding  un- 
constitutional Kan.  Laws  1898,  c.  28,  creating  court  of  visitation,  with 
le^slative  and  judicial  functions,  consisting  in  fixing  and  enforcing 
rates;  State  ex  rel.  Toung  v.  Brill,  100  Minn.  525,  10  Ann.  Cas.  425, 
111  N.  W.  650,  law  requiring  judges  to  appoint  members  of  board  of 
control  is  void  as  requiring  exercise  of  executive  power;  State  v.  Atchi- 
son etc.  Ry.  Co.,  176  Mo.  711,  75  S.  W.  780,  holding,  under  Rev.  Stats. 
1899,  c.  12,  establishing  railroad  commission,  giving  recourse  thereto, 
or  to  State  courts,  quo  warranto  will  not  lie  to  prevent  charges  for 
transferring  cars  to  another  track;  Corporation  Commission  v.  Sea- 
board Air  Line  System,  127  N.  C.  288,  37  S.  E.  268,  upholding  freight 
rates  fixed  by  corporation  commission,  declaring  that  twenty  per  cent 
more  might  be  charged  for  less  than  carloads,  load  to  consist  of  ten 
tons;  City  of  Madison  v.  Madison  Gas  etc.  Co.,  129  Wis.  266,  116 
Am.  St.  Rep.  944,  9  Ann.  Gas.  819,  8  L.  R.  A.  (N.  S.)  529,  108  N.  W. 
68,  dismissing  suit  to  compel  gas  company  to  furnish  gas  at  reasonable 
rate,  where  no  rate  has  been  prescribed  by  State  or  its  agencies;  In- 
XVI— 74 
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tcntate  Com.  Commission  y.  Cincinnati  etc  Ry.  Co.,  167  U.  S.  499, 
42  L.  Ed.  258,  17  Sup.  Ct.  900,  courts  cannot  order  railroads  to  follow 
rates  prescribed  by  interstate  commerce  commission;  Capital  City  Gas 
etc.  Co.  V.  Des  Moines,  72  Fed.  824,  Capital  City  Gas  etc.  Co.  ▼.  Des 
Moines,  72  Fed.  839,  and  Lanning  v.  Osborne,  76  Fed.  336,  court  may 
enjoin  unreasonable  rates  but  not  fix  rates;  San  Diego  Water  Co.  y. 
San  Diego,  118  Cal.  582,  62  Am.  St.  Rep.  288,  88  L.  R.  A.  468,  50  Pac 
642,  and  Steenerson  v.  Great  Northern  Ry.  Co.,  69  Minn.  375,  72  N.  W. 
716,  fixing  rates  is  legislatiye  or  administratiye,  not  judicial  act — court 
cannot  say  what  are  reasonable  rates;  Norwalk  St.  Ry.  Co.'s  Appeal, 
69  Conn.  598,  89  L.  R.  A.  801,  37  AtL  1087,  act  authorizing  court  to 
approve  plan  of  street  railroad  construction  is  invalid;  Michigan  Tel. 
Co.  V.  St.  Joseph,  121  Mich.  506,  80  N.  W.  385,  court  may  order  mu- 
nicipal authorities  to  adopt  reasonable  regulations  for  use  of  streets, 
but  cannot  establish  same;  State  v.  Sioux  City  etc.  R.  R.  Co.,  46  Neb. 
702,  81  L.  R.  A.  54,  65  N.  W.  772,  courts  cannot  fix  maximum  rates; 
Smith  y.  Birmingham  Water  Works  Co.,  104  Ala.  326,  16  South.  126, 
arguendo. 

Distinguished  in  Janvrin  y.  Revere  Water  Co.,  174  Mass.  517,  55 
N.  E.  382,  upholding  Water  Supply  Act,  giving  recourse  every  fifth 
year  to  courts  to  revise  water  rates  fixed  by  water  companies;  dissent- 
ing opinion  in  Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  38  Ind. 
App.  471,  79  N.  E.  520,  majority  hdding  rate  fixed  by  railroad  com- 
mission under  act  of  1905  may  be  reviewed  by  court  on  ground  of 
unreasonableness. 

Courts  may  inquire  wliefber  rates  prescribed  liy  eomnrtiglon  are  unrea- 
sonahle,  working  destruction  of  property. 

Approved  in  Houston  etc.  R.  Co.  v.  Storey,  149  Fed.  501,  and  Rail- 
road Commission  v.  J.  Rosenbaum  Grain  Co.,  130  Fed.  110,  64  C.  C.  A. 
444,  both  reaffirming  rule ;  Northern  Pacific  Ry.  Co.  vT  North  Dakota, 
236  U.  S.  600,  Ann.  Gas.  1916A,  1,  59  L.  Ed.  748,  35  Sup.  Ct.  429,  hold- 
ing maximum  intrastate  rates  en  coal  in  carload  lots  as  fixed  by  laws  of 
North  Dakota  are  unreasonable  and  invalid;  Louisville  etc.  R.  R.  Co.  v. 
Garrett,  231  U.  S.  314,  58  L.  Ed.  248,  34  Sup.  Ct.  48,  failure  of  State 
statute  to  provide  for  appeal  to  courts  from  order  of  commission  es- 
tablishing rates  does  not  deny  carrier  right  of  access  to  courts  to  review 
order  fixing  rates  so  low  as  to  be  confiscatory;  Simpson  v.  Shepard, 
230  U.  S.  424,  434,  Ann.  Gas.  1916A,  18,  48  L.  R.  A.  (N.  S.)  1151,  57 
L.  Ed.  1552,  1556,  33  Sup.  Ct.  729,  Federal  act  to  regulate  commerce 
does  not  prevent  State  from  establishing  reasonable  intrastate  rates  for 
interstate  carriers  transacting  both  local  and  interstate  business; 
Prentis  v.  Atlantic  Coast  Line  Co.,  211  U.  S.  227,  58  L.  Ed.  159,  29 
Sup.  Ct.  67,  making  of  rate  by  legislative  body,  after  hearing  interested 
parties,  is  not  res  judicata  upon  validity  of  rate  when  questioned  in 
suit  in  court  between  those  parties;  Ex  parte  Toung,  209  U.  S.  144, 
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14  Ann.  OaB.  764»  18  L.  R.  A.  (N.  S.)  932,  58  L.  Ed.  722,  28  Sup.  Ct. 
441,  whether  railroad  rate  statute  relating  to  intrastate  rates  was 
interference  with  interstate  eommeree  is  Federal  question  determinable 
by  Federal  eonrt;  Raymond  v.  Chicago  Union  Traction  Co.,  207  U.  8. 
36,  12  Ann.  Oas.  757,  62  L.  Ed.  87,  28  Sup.  Ct.  7,  action  of  State  board 
of  equalization  is  reviewable  in  Federal  court  at  instance  of  person 
claiming  to  be  deprived  of  property  without  due  process  of  law; 
Chicago  etc.  Ry.  v.  Tompkins,  176  U.  S.  173,  44  L.  Ed.  420,  20  Sup. 
CIt.  398,  Inlding  court  must  determine  whether  schedule  of  rates  is 
reasonable;  Louisville  etc.  R.  Co.  v.  Bosworth^  209  Fed.  450,  under 
Kc-itucky  Constitution  and  statutes  requiring  property  to  be  assessed 
at  actual  cash  value,  and  that  taxes  shall  be  uniform,  assessment  of 
railroad  franchise  at  its  cash  value  while  other  property  was  assessed 
at  eighty  per  cent  or  lesis  of  value  is  void;  Lehigh  Valley  R.  Co.  v. 
United  States,. 204  Fed.  991,  refusing  to  set  aside  order  of  Interstate 
Commerce  Commission  requiring  reduction  of  rates  on  coal  to  single 
terminal,  where  order  affects  less  than  one-eleventh  of  freight  traffic  of 
railroad,  rates  are  not  below  cost  of  service,  and  it  does  not  appear 
that  other  rates  are  reasonably  high  and  cannot  be  advanced;  Wilming- 
ton City  Ry.  Co.  v.  Taylor,  198  Fed.  189,  street  railway  may  sue  in 
Federal  court  to  restrain  enforcement  of  order  of  commission  to  re- 
sume sale  of  six  fares  for  twenty-five  cents  without  being  gfiven  hear- 
ing; Hooker  v.  Interstate  Commerce  Commission,  188  Fed.  252,  up- 
holding Interstate  Commerce  Commission  order  establishing  maximum 
first-class  rate  of  seventy  cents  per  hundred-weight  between  Cincin- 
nati and  Chattanooga,  and  proportionate  rates  for  other  classes;  In  re 
Arkansas  Rate  Cases,  187  Fed.  297,  305,  enjoining  rates  established  by 
commission  and  two  cent  passenger  law,  as  confiscatory;  Cumberland 
Tel.  &  Tel.  Co.  v.  Louisville,  187  Fed.  641,  ordinance  so  reducing  tele- 
phone rates  that  net  earnings  are  below  seven  per  cent  is  invalid; 
Oregon  etc.  Navigation  Co.  v.  Campbell,  173  Fed.  976,  denying  in- 
junction to  restrain  enforcement  of  order  of  State  railroad  commis- 
sion where  rates  are  not  shown  to  be  confiscatory;  Delaware  etc.  R. 
Co.  V.  Stevens,  172  Fed.  610,  order  of  commission  directing  railroad 
to  stop  two  interstate  trains  at  certain  station  is'  legislative  and  not  res 
judicata,  and  failure  to  object  at  hearing  before  commission  that  order 
is  void  as  interference  with  interstate  commerce  does  not  estop  rail- 
road from  insisting  thereon  as  basis  to  restrain  enforcement  of  order; 
In  re  Arkansas  Railroad  Rates,  168  Fed.  724,  732,  where  rates  estab- 
lished by  commission  and  two  cent  passenger  law  were  enjoined 
pendente  lite  as  confiscatory,  raise  of  freight  rates  by  railroad  from 
fifty  to  two  hundred  per  cent  was  extortionate,  and  is  reduced  to  tariff 
of  thirty-three  and  one-third  per  cent  higher  than  rates  enjoined  as 
condition  to  retaining  injunction;  Spring  Valley  Water  Co.  v.  San 
Francisco,  165  Fed.  663,  enjoining  enforcement  of  ordinance  fixing 
rates  to  be  charged  by  water  company  on  showing  that  net  income 
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would  be  less  than  five  per  cent;  Spring  Valley  Water  Co.  v.  San  Fran- 
cisco, 165  Fed.  678,  679,  683,  enjoining  enforcement  of  ordinance  fixing 
i  water  rates  on  condition  that  amount  collected  in  excess  of  rate  be 
.jimpounded  to  abide  final  order  of  court;  San  Francisco  Gas  ete.  Co. 
'v.  San  Francisco,  164  Fed.  887,  888,  in  suit  by  gas  company  to  restrain 
enforcement  of  ordinance  fixing  price  of  gas  as  invalid,  where  defend- 
ant is  consumer,  restraining  order  may  include  all  consumers,  although 
not  parties  to  record ;  Central  of  Georgia  Ry.  Co.  *▼.  Railroad  Com- 
mission, 161  Fed.  991,  enjoining  enforcement  of  AM»lRna  rate  statute 
pendente  lite  upon  showing  that  rates  are  unreasonable  and  confls- 
catory ;  Consolidated  Gas  Co.  v.  City  of  New  York,  157  Fed.  870,  8K, 
in  suit  to  restrain  enforcement  of  statute  regulating  price  of  gas  as 
confiscatory,  company  is  entitled  to  capitalize  value  of  franchise  in 
determining  rate  of  return  allowed  by  statute;  Central  of  Georgia  Ry. 
Co.  V.  McLendon,  157  Fed.  975,  976,  977,  denying  injunction  to  restrain 
enforcement  of  order  of  Georgia  commission  reducing  interstate  passen- 
ger rates  where  it  is  not  shown  that  enforcement  of  order  would  lessen 
net  earnings  from  that  part  of  business;  Cumberland  Tel.  ft  Tel.  Co. 
V.  Railroad  Commission,  156  Fed.  832,  holding  order  of  railroad  com- 
mission of  Louisiana  reducing  rates  to  be  charged  by  telephone  com- 
pany for  service  between  points  within  State,  void;  Consolidated  Gas 
Co.  V.  Mayer,  146  Fed.  152,  law  limiting  price  of  gas  and  imposing 
penalty  of  one  thousand  dollars  for  charging  more  than  such  priee 
denies  equal  protection  of  laws;  Hume  v.  Laurel  Hill  Cemetery,  142 
Fed.  564,  holding  void  ordinance  closing  cemetery  to  further  burials; 
Wallace  v.  Arkansas  Cent.  R.  R.  Co.,  118  Fed.  424,  56  C.  C.  A.  192, 
holding  railroad  entitled  to  enjoin  railroad  commission  from  enforcing 
rates  which  reduce  earnings  below  operating  expenses,  taxes  and  fixed 
charges ;  Kansas  City  etc.  Ry.  Co.  v.  Board  of  R.  R.  Commrs.,  106  Fed. 
357,  holding  court  must  enjoin  enforcement  of  tariff  fixed  by  commis- 
sion where  rate  fixed  for  domestic  tariff  gives  owner  no  profits;  Louis- 
ville etc.  R.  R.  Co.  V.  McChord,  103  Fed.  219,  holding  question  of 
reasonableness  of  rates  for  railroad  transportation  is  eminently  a  ques- 
tion for  judicial  investigation;  Trammell  v.  Dinsmore,  102  Fed.  800, 
42  C.  C.  A.  623,  holding  power  and  duty  of  courts  extend  to  inquiry 
into  reasonableness  of  rates  established  by  State  railroad  commission 
and  to  injunction  against  enforcement  if  found  unreasonable;  Western 
Union  Tel.  Co.  v.  Myatt,  98  Fed.  342,  holding  unconstitutional  Kansas 
statute  creating  court  of  visitation  with  power  to  fix  rates  and  detei^ 
mine  their  validity  and  to  enforce  them;  Mobile  v.  Bienville  etc.  Co., 
130  Ala.  384,  30  South.  447,  holding  equity  will  enjoin  city  from 
charging  same  for  use  of  city  sewers  as  for  sewers  and  city  water, 
thus  compelling  customers  of  plaintiff  water  company  to  transfer  to 
city  water;  Chicago  etc.  Ry.  Co.  v.  Public  Utilities  Commission,  267 
Tel.  563,  108  N.  E.  744,  upholding  order  of  commission  continuing 
agreed  freight  rates  of  railroads    entering    Chicago  until  such  rates 
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should  be  changed  by  agreement  of  parties  or  by  hearing  before  com- 
mission; Chicago  etc.  Ry.  Co.  v.  Railroad  Commission,  173  Ind.  472, 
87  N.  E.  1031,  upholding  order  of  commission  reducing  rate  charged  by 
carrier  for  hauling  empty  cars  of  connecting  carriers  to  gravel  quarry 
and  returning  them  when  loaded;  Chicago  etc.  Ry.  Co.  v.  Railroad 
Commission,  38  Ind.  App.  453,  78  N.  E.  343,  rates  fixed  by  railroad 
commission  under  act  of  1905  may  be  reviewed  by  courts  on  ground 
of  unreasonableness ;  Ratcliff  v.  Wichita  Union  Stockyards  Co.,  74  Kan. 
12,  118  AsL  St.  Rep.  298,  10  Ann.  Gas.  1016,  6  L.  E.  A.  (N.  S.)  834, 
86  Pac.  154,  upholding  laws  of  1903  regulating  stockyards  in  respect  to 
rate;  Kennebec  Water  Dist.  v.  Waterville,  97  Me.  204,  207,  54  Atl.  14, 
15,  holding  reasonableness  of  rates  depends  upon  fair  value  of  prop* 
erty  and  value  of  service  rendered;  Janyrin,  Petitioner,  174  Mass.  517, 
55  N.  E.  382,  upholding  Massachusetts  Water  Supply  Act  of  1895, 
providing  that  persons  aggrieved  by  price  charged  by  water  companies 
may  every  fifth  year  apply  to  courts  for  revision  of  rates;  Detroit  etc. 
Ry.  Co.  V.  Michigan  Railroad  Commission,  178  Mich.  260, 144  N.  W.  692, 
in  suit  to  vacate  order  of  railroad  commission,  court,  after  determining 
rate  is  not  confiscatory,  may  enforce  orders  of  commission  by  judicial 
process;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo.  531,  132  S.  W.  1086, 
holding  short-haul  provision  of  Act  of  1872  was  not  invalid  under  Con- 
stitution of  1865,  and  was  not  rendered  invalid  by  adoption  of  Con- 
stitution of  1875;  State  v.  Associated  Press,  159  Mo.  448,  60  S.  W.  102, 
holding  mandamus  will  not  issue  to  compel  news-gathering  agency  to 
furnish  news  to  relator  on  same  terms  as  others;  State  v.  Maine  etc. 
R.  R.  Co.,  77  N.  H.  427,  429,  92  Atl.  838,  839,  overruling  demurrer  to 
petition  for  mandamus  to  compel  railroad  to  issue  five  hundred  mile 
mileage-books  at  two  cents  per  mile  in  accordance  with  law  of  1913; 
Raritan  Riv.  R.  R.  Co.  v.  Middlesex  etc.  Co.,  70  N.  J.  L.  744,  58  Atl. 
336,  upholding  legislation  prescribing  maximum  rates;  Atchison  etc. 
Ry.  Co.  V.  State,  23  Okl.  245,  18  Ann.  Oas.  102,  100  Pac.  22,  upholding 
order  of  commission  requiring  railroad  to  maintain  telephone  for  con- 
venience of  inland  town  of  three  hundred  population  in  ascertaining 
arrival  of  frai^t;  Wishkah  Boom  Co.  v.  Greenwood  Timber  Co.,  88 
Wash.  572,  577,  153  Pac.  368,  370,  holding  Public  Service  Commission 
has  no  juria^iBtion,  and  question  whether  charges  for  rafting  and  boom- 
ing are  reasonable  is  for  courts;  State  ex  rel.  Webster  v.  Superior 
Court,  67  Wash.  45,  Ann.  Oaa.  1913D,  78,  L.  R.  A.  19150,  287,  120  Pac. 
864,  upholding  Public  Utilities  Act  of  1911,  providing  for  regulation 
of  public  service  corporations  and  for  appointment  of  commission  with 
power  to  prescribe  reasonable  rates;  Puget  Sound  Electric  Ry.  v.  Rail- 
road Commission,  65  Wash.  85,  Ann.  Oas.  1913B,  763,  117  Pac.  744, 
affirming  order  of  commission  establishing  street  railway  rates;  Cov- 
ington  etc.  Turnpike  Co.  v.  Sandford,  164  U.  S.  593,  41  L.  Ed.  565,  17 
Sup.  Ct.  204,  and  Southern  Pac.  Co.  v.  Board  of  R.  R.  Commrs..  78  Fed. 
245,  courts  may  enjoin  enforcement  of  unjust  rates;  Lake  Shore  etc. 
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Ry.  Co.  v.  Smith,  173  U.  S.  687,  43  L.  Bd.  MO,  19  Sup.  Ct.  566,  Micliigan 
act  of  1890,  requiring  issuance  of  one  thousand  mile  tickets  at  speeded 
rate,  is  unconstitutional;  Ames  v.  Union  Pao.  Ry.  Co.,  64  Fed.  177, 
statute  is  invalid  where  rates  prescribed  would  compel  railroad  within 
State  to  operate  at  loss,  although  line  pays  as  a  whole;  Santa  Ana 
Water  Co.  v.  San  Buenaventura,  65  Fed.  329,  supervisors  are  bound 
to  make  diligent  inquiry  as  to  what  is  reasonable,  in  fixing  rates; 
Capital  City  Gas  Co.  v.  Des  Moines,  72  Fed.  822,  reasonableness  of  gas 
rates  by  city  is  matter  for  judicial  determination;  Capital  City  Gas 
etc.  Co.  V.  Des  Moines,  72  Fed.  849,  from  incorporation,  with  power 
to  make  and  sell  gas,  power  -to  collect  reasonable  rates  is  implied, 
and  part  of  contract;  New  Memphis  Gas  etc.  Co.  v.  Memphis,  72 
Fed.  955,  power  to  regulate  cannot  be  exercised  arbitrarily  and  without 
inquiry  as  to  what  is  reasonable;  Interstate  Com.  Commission  v.  Louis- 
ville etc.  R.  R.  Co.,  73  Fed.  420,  interests  of  seller,  carrier  and  con- 
sumer should  be  considered  in  deciding  case  involving  freight  tariffs; 
AveriU  v.  Southern  Ry.  Co.,  75  Fed.  737,  and  Central  Trust  Co.  v.  Citi- 
zens' St.  R.  R.  Co.,  80  Fed.  226,  both  enjoining  enforcement  of  act 
reducing  fares,  applicable  to  but  one  -city;  Farmers'  Loan  etc.  Co.  t. 
Northern  Pac.  Ry.  Co.,  83  Fed.  262,  reasonable  rate  is  one  providing 
sufficient  revenue  to  pay  operating  expenses,  taxes  and  fair  return; 
Consolidated  Water  Co.  v.  San  Diego,  84  Fed.  370,  and  San  Diego 
W.  Co.  v.  San  Di^o,  118  Cal.  566,  580,  62  Am.  St  Rep.  268,  280,  38 
L.  E.  A.  462,  467,  50  Pac.  635;  641,  ordinance  fixing  water  rates  so 
low  as  to  preclude  profit  is  invalid,  and  enforcement  may  be  enjoined; 
Railroad  etc.  Cos.  v.  Board  of  Equalizers,  85  Fed.  314,  neither  par 
value  nor  stock-market  quotations  of  stock  or  bonds  of  telephone  com- 
pany furnish  proper  assessment  basis;  San  Joaquin  Kings  Biver 
Canal  etc.  Co.  v.  Stanislaus  Co.,  90  Fed.  521,  ordinance  fixing  rates 
chargeable  by  irrigation  company  must  not  amount  to  deprivation  of 
property;  Ball  v.  Rutland  R.  R.  Co.,  93  Fed.  516,  legislative -reduction 
of  fares,  precluding  fair  profit  is  unconstitutional ;  Iron  Mountain  B.  B< 
Co.  V.  Memphis,  96  Fed.  122,  37  C.  C.  A.  410,  enjoining  enforcement 
of  city  resolution  forfeiting  contract  with  railroad  and  deelaim?  in- 
tention to  seize  tracks;  Steenerson  v.  Qreat  Northern  Ry.  Co.,  69  tfinn. 
417,  72  N.  W.  732,  court  may  enjoin  enforcement  of  roles  it  deems 
unreitlonable,  but  cannot  ^  rates ;  State  v.  Sioux  City  etc.  R.  R.  Co-, 
46  Neb.  695,  31  L.  R.  A.  52,  65  N.  W.  769,  question  of  reasonableness  of 
rates  is  for  judicial  investigation;  Ozark  Bell  Tel.  Co.  v.  City  of  Spring- 
field, 140  Fed.  669,  arguendo. 

Distinguished  in  Barney  v.  New  York,  193  U.  S.  440,  48  L.  Ed.  741, 
24  Sup.  Ct.  502,  denying  Federal  jurisdiction  of  suit  to  enjoin  constne- 
tion  of  rapid  transit  tunnel  where  it  appears  that  such  act  was  for- 
bidden by  State  legislation ;  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  1S3 
U.  S.  511,  46  L.  Ed.  803,  22  Sup.  Ct.  99,  upholding  Kentucky  Constitu- 
tion and  laws  prohibiting  greater  charge  for  shoi*ter  haul  except  on 
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I)ennission  of  railroad  commission  given  after  investigation;  Cedar 
Rapids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  259,  91  N.  W.  1090,  hold- 
ing ordinance  fixing  water  rates  which  gives  net  returns  of  five  x>er 
cent  on  estimated  capital  does  not  warrant  judicial  interference;  Rail- 
road Commrs..  v.  Grand  Rapids  etc.  Ry.  Co.,  130  Mich.  250,  89  N.  W. 
967,  holding  new  company  organized  on  foreclosure  sale  of  old,  as  pro- 
vided by  Laws  of  1897,  is  subject  to  railroad  law  fixing  rates,  though  old 
company  exempt  therefrom. 

Power  of  courts  to  fix  or  regulate  rates  of  public  service  corpora- 
tions.   Note,  9  Ann.  Oas.  824. 

Right  to  question  reasonableness  of  statutory  rate  for  gas.    Note, 
15  L.  B.  A.  (N.  8.)  765.    • 

Ctoneral  allegations  of  mixed  law  and  fact  snflicient  for  Judgment  are 
yet  qoalified  and  controlled  on  demurrer. 

Approved  in  Missouri  Pac.  Ry.  Co.  v.  Smith,  60  Ark.  241,  29  S.  W. 
754,  action  to  recover  overcharge  of  fare. 

Demurrer  to  bill  cbanglng  schednle  of  railroad  rates  enumerated  as 
unreasonable  does  not  admit  that  fact 

Approved  in  Central  of  Georgia  Ry.  Co.  ▼.  McLendon,  157  Fed.  977, 
in  suit  to  enjoin  order  of  commission  fixing  rates,  allegations  of  bill, 
filed  before  order  goes  into  effect,  that  rate  ia  unreasonable  and  will 
result  in  loss  of  revenue,  are  not  admitted  by  demurrer. 

New  rails,  etc.,  to  replace  old  are  properly  operating  expenses. 
Approved  in  Southern  Pac.  Co.  v.  Board  of  R.  R.  Commrs.,  78  Fed. 
266,  268,  in  determining  reasonableness  of  rates,  cost  of  reasonable 
renewals  and  improvements  should  be  included  in  operating  expenses; 
San  Diego  Water  Co.  v.  San  Diego,  118  Cal.  583,  62  Am.  St.  Rep.  284, 
38  L.  R.  A.  468,  50  Pac.  642,  value  of  plant  is  basic  element  in  deter- 
mining what  water  company  may  charge. 

That  parallel  roads  are  ran  at  a  loss  or  business  depression  prevails  is  no 
excuse  for  unreasonably  low  rates. 

Approved  in  State  v.  Sioux  City  etc.  R.  R.  Co.,  46  Neb.  691,  31 
L.  B.  A.  51,  65  N.  W.  768,  statute  requiring  different  railroads  to  haul 
between  same  points  at  same  rates  is  void. 

Equal  protection  of  the  laws  forbids  that  one  class  snlTer  loss  to  enrich 
another. 

Approved  in  General  Oil  Co.  v.  Grain,  209  U.  S.  228,  52  L.  Ed.  764, 
28  Sup.  Ct.  475,  act  of  Tennessee  providing  for  inspection  of  oil  is  not 
invalid  as  burden  on  interstate  commerce  as  to  oil  coming  from  other 
States  and  intended  for  sale  and, distribution  in  other  States,  but  stored 
in  Tennessee  for  distribution  and  reshipping  from  tank-cars;  Cotting 
V.  Godard,  183  U.  S.  87,  46  L.  Ed.  100,  22  Sup.  Ct.  34,  holding  uncon- 
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stitutional  Kansas  act  of  Mareh  3,  1897,  limiting  amount  of  charges 
to  be  made  by  stockyards  company  without  limiting  charges  of  smaller 
companies;  Southern  Pac.  Co.  v.  Railroad  Commission,  193  Fed.  705, 
707,  710,  reduction  of  freight  rates  by  State  commission  is  not  denial 
of  equal  protection  of  laws  because  rates  on  competing  line  are  not 
reduced,  unless  rates  are  unreasonable  and  confiscatory;  Larabee  v. 
Dolley,  175  Fed.  397,  bank  guaranty  law  of  Kansas  is  invalid  as  tending 
to  draw  depositors  from  national  banks  and  destroy  their  business  by 
authorizing  State  banks  to  advertise  that  deposits  are  guaranteed; 
Atchison  etc.  Ry.  Co.  v.  Sullivan,  173  Fed.  471,  97  C.  C.  A.  1,  Federal 
court  may  enjoin  collection  of  tax  assessed  on  railroad  prox)erty  at  fifty* 
five  per  cent  of  its  value  where  other  property  in  county  is  assessed  at 
twenty-five  per  cent  of  its  value;  Consolidated  Gas  Co.  v.  City  of  New 
York,  157  Fed.  876,  law  of  New  York  of  1905  regulating  pressure  in 
gas-jnains  is  void;  Newburyport  Water  Co.  v.  City  of  Newburjrport, 
103  Fed.  587,  holding  threatened  competition  by  city  by  building  water- 
works inducing  sale  to  city  of  private  plant  is  not  a  taking  without 
compensation ;  Cotting  v.  Kansas  City  Stock- Yards  Co.,  82  Fed.  846.  in- 
vestor enjoying  benefits  of  appreciation  should  bear  results  of  depre- 
ciation; Southern  Indiana  Ry.  Co.  v.  Railroad  Conmiission,  172  Ind. 
122,  87  N.  E.  969,  upholding  order  of  commission  fixing  rate  to  be 
charged  by  two  railroads  between  two  points  within  State;  Morgan*s 
Louisiana  etc.  R.  etc.  Co.  v.  Railroad  Commission,  127  La.  669,  53  South. 
901,  annulling  order  of  railroad  commission  establishing  freight  rates 
for  hauling  sugar-cane  as  unreasonable;  Chicago  etc.  Ry.  Co.  v.  State, 
24  Okl.  379,  24  L.  R.  A.  (N.  S.)  393,  103  Pac.  620,  holding  order  of  com- 
mission requiring  railroad  to  maintain  telegraph  operator  at  station  f<^r 
commercial  purposes  is  not  reasonable;  Coal  &  Coke  Ry.  Co.  v.  Conlej', 
67  W.  Va.  189,  67  S.  E.  639,  legislative  classification  of  railroads  accc.rd- 
ing  to  length  of  line  of  road  for  purposes  of  rate  regulation  is  not  in  con- 
flict with  Fourteenth  Amendment;  dissenting  opinion  in  McCuUy  v. 
Chicago  etc.  Ry.  Co.,  212  Mo.  23,  110  S.  W.  717,  majority  holding 
statute  requiring  railroads  to  furnish  free  return  transportation  to 
shippers  of  stock  by  carload  over  line  of  their  road  to  point  from  which 
shipment  is  made,  is  invalid. 

Ballroad  tariff,  failing  to  produce  profit  to  investorB,  is  not  necessarily 
conclusively  nnreasonable. 

Approved  in  Louisville  etc.  R.  Co.  v.  Railroad  Commission,  208  Fed.  41, 
where  railroad  voluntarily  transports  coal  and  iron  on  intrastate  branch 
roads  at  cost  to  develop  interstate  business,  it  cannot  attack  intrastate 
passenger  rates  as  confiscatory  because  entire  intrastate  business  does  not 
yield  fair  return ;  Northern  Pac.  Ry.  Co.  v.  Lee,  199  Fed.  632,  sustaining 
demurrer  to  bill  in  suit  by  railroad  to  enjoin  enforcement  of  order  of 
State  commission  establishing  intrastate  rates  on  certain  classes  of 
freight,  where  facts  are  not  alleged  from  which  it  can  be  determined 
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whether  pai'ticular  rates  are  unreasonahle ;  In  re  Arkansas  Railroad 
Rates,  168  Fed.  733,  railroad  is  not  entitled  to  charge  rates  on  intra- 
state traffic  high  enough  to  allow  it  to  earn  specified  percentage  on 
branch  lines  within  State  built  as  feeders  to  interstate  line;  Southern 
Ry.  Co.  V.  Atlanta  Stove  Works,  128  Ga.  224,  57  S.  E.  436,  holding 
averment  of  unreasonableness  of  commodity  rate  without  reference  to 
its  relation  to  whole  body  of  rates  raises  no  defense  to  petition  for 
mandamus  to  compel  railroad  to  accept  rate  for  stoves  established  by 
order  of  commission;  West  Shore  R.  Co.  v.  State  Board  of  Assessors, 
82  N.  J.  L.  40,  81  Atl.  353,  value  of  interstate  railway  franchise  for 
))urpose  of  State  taxation  is  that  proportion  of  total  franchise  value 
that  mileage  in  State  bears  to  total  mileage;  State  ex  rel.  McCue  v. 
Northern  Pae.  Ry.  Co.,  26  N.  D.  490,  145  N.  W.  155,  upholding  statute 
prescribing  intrastate  rate  for  transportation  of  lignite  coal,  where  total 
net  intrastate  freight  earnings  yield  fair  return. 

Distinguished  in  Union  Pac.  R.  Co.  v.  Public  UtilitieB  Commisfdon, 
95  Kan.  619,  148  Pac.  672,  rule  that  commodity  rate  need  not  produce 
profit  provided  entire  intrastate  business  of  carrier  shows  fair  profit 
must  be  abandoned,  but  rate  on  coal  between  two  points  in  State  can- 
not be  complained  of  as  unprofitable  when  carrier  has  voluntarily  es- 
tablished same  rate  in  other  part  of  State. 

Matters  to  be  considered  on  issue  of  reasonableness  of  rates  charged 
for  carriage  of  goods.    Note,  Ann.  Oas.  1916A,  18,  14,  15. 

Reasonableness  of  rates  charged  by  carrier  as  affected  by  carrier's 
right  to  receive  fair  return  on  investment.  Note,  Ann.  Gas. 
1913B,  776. 

Elements  entering  into .  determination  of  reasonableness  of  State 
railroad  rates.    Note,  15  L.  B.  A.  (N.  8.)  110. 

Retuiiis  to  which  public  service  corporations  entitled.  Note, 
L.  B.  A.  1915A,  8. 

Texas  railroad  commission's  rates  held  unreasonable  and  restrained, 
but  commission  authorized  to  establish  others. 

Approved  in  Mayor  etc.  of  the  City  of  Knoxville  v.  Knoxville  Water 
Co.,  212  U.  S.  17,  53  L.  Ed.  381,  29  Sup.  Ct.  148,  dismissing  bill  to  en- 
join enforcement  of  city  ordinance  fixing  maximum  rates  for  water 
company  where  proof  is  insufficient  to  show  that  rates  would  be  confis- 
catory; Ahem  v.  Newton  &  B.  St.  Ry.  Co.,  105  Fed.  703,  refusing  pre- 
liminary injunction  against  enforcement  of  statute  regulating  street 
railway  fares  when  stockholder  shows  no  irreparable  injury  to  corpora- 
tion stockholders;  Southern  Ry.  Co.  v.  Atlanta  Stove  Works,  128  Ga. 
225,  57  S.  E.  437,  existence  of  injunction  in  suit  by  third  person  in  dif- 
ferent forum  temporarily  enjoining  commission  from  putting  into  ef- 
fect similar  rate,  is  no  bar  to  petitioner  in  this  case  prosecuting  remedy 
for  mandamus;  Coal  &  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  146,  191, 
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67  S.  E.  621y  640;  statutory  passenger  rate  so  low  as  to  forbid  earning 
of  reasonable  compensation  for  carrying  passengers  is  oonfiscatory  and 
void. 

Distinguished  in  Getting  v.  Kansas  City  Stock-Tards  Co.,  82  Fed.  844, 
statute  limiting  stockyard  charges  to  allow  net  income  of  five  and  sixty- 
seven  hundredths  per  cent  on  actual  value  of  plant  is  valid ;  J.  W.  Kelly 
&  Co.  V.  Conner,  122  Tenn.  371,  378,  25  L.  B.  iL  (N.  S.)  201,  123  S.  W. 
630,  632,  denying  injunction  to  restrain  sale  of  intoxicating  liquors 
within  four  miles  of  schoolhouse. 

Evolution  and  diminution  of  Munn  v.  Illinois.  Note,  62  Am.  St 
Rep.  802,  308. 

Right  of  corporation  to  attack  validity  of  statute  in  force  at  time 
of  its  incorporation.    Note,  12  Ann.  Oaa.  668. 

Power  of  equity  to  enjoin  criminal  prosecution.  Note,  19  Ann. 
Gas.  461. 

Duty  of  railroad  to  maintain  telegraph  or  telephone  service.  Note, 
18  Ann.  Gas.  109. 

Treatment  of  franchises,  water  rights,  and  miseeUaneons  in- 
tangibles in  public  service  property  valuations.  Note,  48  L.  R.  A 
(N.  S.)  1068. 

Return  of  public  service  corporation  for  rate-making  purposes. 
Note,  52  L.  B.  A.  (N.  8.)  60. 

Miscellaneous.  Cited  in  Winthrop  v.  Fellows,  230  Fed.  704,  deny- 
ing injunction,  at  suit  of  trustee  under  railroad  mortgage,  to  restrain 
enforcement  of  rate  statute,  where  it  is  not  shown  that  returns  would 
be  insufficient  to  cover  mortgage  debt  and  precedent  liens;  Knicker- 
bocker Trust  Co.  V.  City  of  Kalamazoo,  182  Fed.  869,  where  city  is 
threatening  to  forfeit  franchise  of  street  railway  by  default,  mortgagee 
may  maintain  suit  in  equity  analogous  to  interpleader  to  require  city 
and  company  to  submit  controversy  to  determination  of  court;  Col- 
umbia Ave.  Sav.  Fund  etc.  Co.  v.  Dawson,  130  Fed.  168,  trustee  in 
mortgage  securing  bonds  of  water  company  has  interest  to  support 
suit  to  prevent  impairment  of  its  contract  with  city;  Spring  Valley 
Water- Works  v.  San  Francisco,  124  Fed.  602,  holding  in  suit  against 
municipality  and  its  officers  to  enjoin  enforcement  of  rate  ordinance, 
rate-payers  are  represented  thereby  and  are  bound  by  decree;  Camden 
etc.  Ry.  Co.  v.  Catlettsburg,  129  Fed.  427,  428,  429,  court  of  equity  can- 
not enjoin  criminal  proceedings  unless  instituted  by  party  to  suit 
pending  before  it  or  enforcement  of  unconstitutional  law;  Davis  etc. 
Mfg.  Co.  V.  Los  Angeles,  115  Fed.  539,  540,  holding  court  of  equity 
without  jurisdiction  to  enjoin  criminal  prosecutions  under  alleged  un- 
constitutional ordinance;  San  Diego  Land  etc.  Co.  v.  Jasper,  ll€  Fed. 
713,  holding  suit  by  water  company  to  test  validity  of  rates  fised  by 
supervisors  is  properly    brought  against  the  board  which    represents 
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the  public;  Chicago  etc.  Ry.  Co.  v.  Smith,  110  Fed.  475,  476,  holding 
unreasonable  State  regulation  reducing  rates  which  give  net  earnings 
less  than  half  enough  to  pay  interest  on  mortgage  debt  of  road; 
Stewart  v.  Finkelstone,  206  Mass.  35,  188  Am.  St.  Rep.  370,  28  L.  B.  A. 
(N.  S.)  634,  92  N.  E.  39,  mortgagee,  out  of  possession,  may  sue  to 
compel  compliance  with  building  restrictions  on  adjoining  lots  for  bene- 
fit of  mortgaged  estate;  State  v.  Chicago  etc.  R.  R.  Co.,  61  Neb.  549, 
85  N.  W.  557,  holding  injunction  issued  by  Circuit  Court  cannot  pro- 
hibit attorney  general  from  suing  for  penalties  claimed  by  State  under 
maximum  freight  law;  Covington  etc.  Turnpike  Co.  v.  Sandford,  164 
U.  S.  592,  41  L.  Ed.  665,  17  Sup.  Ct.  204,  corporations  are  persons 
within  constitutional  protection;  Southern  Pac.  Co.  v.  Board  of  R.  R. 
Commrs.,  71  Fed.  439,  as  to  what  interest  will  support  action  against 
commissioners;  dissenting  opinion  in  Hill  v.  Atlantic  etc.  R.  Co.,  143 
N.  C.  595,  9  L.  E.  A.  (N.  S.)  606,  55  S.  E.  874,  erroneously. 

164  U.  S.  413-418,  38  Ii.  Ed.  1028,  14  Sup.  Ot.  1060,  KEAaAN  ▼.  MEBGAK- 
TILE  TRUST  CO. 

Ballroad  incozporated  by  Oongresa  may  Im  regulated  1>y  State  as  to 
internal  rates  and  other  police  matters,  unless  Oongress  exempts. 

Approved  in  Simpson  v,  Shepard,  230  U.  S.  425,  Ann.  Oas.  1916A,  18, 
48  L.  B.  A.  (N.  S.)  1151,  57  L.  Ed.  1552,  33  Sup.  Ct.  729,  in  absence 
of  congressional  action.  State  may  establish  reasonable  intrastate  rates 
for  interstate  carrier,  although  relations  between  interstate  and  intra- 
state rates  are  disturbed;  Trust  Co.  of  America  v.  Chicago  etc.  Ry.  Co., 
199  Fed.  601,  holding  Illinois  Passenger  Rate  Act  of  1907  confiscatory 
as  to  interstate  railroad  on  evidence  that  during  its  enforcement  net 
returns  on  intrastate  business  were  only  one  per  cent,  whereas  it  was 
entitled  to  earn  six  per  cent ;  Central  Pac  R.  R.  Co.  v.  California,  162 
U.  S.  123,  40  L,  Ed.  914,  16  Sup.  Ct.  778,  Central  Pacific  is  California 
corporation,  and  State  may  tax  its  franchise;  Western  Union  Tel.  Co. 
v.  Taggart,  163  U.  S.  17,  41  L.  Ed.  56,  16  Sup.  Ct.  1059,  upholding 
Indiana  tax  on  telegraph  companies  based  on  ratio  of  lines  in  State 
to  total  length;  Smyth  v.  Ames,  169  U.  S.  520,  42  L.  Ed.  889,  18  Sup. 
Ct.  423,  upholding  statute  fixing  maximum  rates ;  Ames  v.  Union  Pac. 
Ry.  Co.,  64  Fed.  170,  State  may  prescribe  maximum  railroad  rates; 
Southern  Ry.  Co.  v.  Greenboro  etc.  Coal  Co.,  134  Fed.  92,  arguendo. 

Distinguished  in  State  v.  Texas  etc.  Ry.  Co.,  100  Tex.  283,  98  S.  W. 
836,  law  of  1905,  imposing  tax  on  gross  receipts  of  railroads,  is  not  en- 
forceable against  railroad  incorporated  under  act  of  Congress  for 
purpose  of  carrying  on  railroad  business  in  State  of  Texas. 

Decided  in  conformity  with  Beagan  ▼.  Farmers'  Loan  etc.  Co.,  164 
V.  S.  3^,  38  Ii.  Ed.  1014,  14  Sup.  Ot.  1047. 

Approved  in  Knickerbocker  Trust  Co.  v.  City  of  Kalamazoo,  182 
Fed.  869,  mortgagee  may  maintain  suit  analogous  to  interpleader  to 
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compel  street  railwiiy  and  city,  threatening  to  forfeit  its  franchise,  to 
submit  controversy  to  determination  of  court;  New  Memphis  Gas  ete. 
Co.  V.  Memphis,  72  Fed.  955,  power  to  regulate  rates  cannot  be  exer- 
cised arbitrarily  and  without  inquiry  as  to  what  is  reasonable. 

Legislative  power  to  fix  tolls,  rates  or  prices.    Note,  33  L  B.  A. 
180,  188. 

When    action    againdt    officer   deemed    against    State.    Note,  44 
L.  B.  A.  (N.  S.)  215,  221. 

Miscellaneous.  Cited  in  Winthrop  ▼.  Fellows,  230  Fed.  704,  reftw- 
ing  to  enjoin  enforcement  of  rate  statute  at  suit  of  trustee  under 
railroad  mortgage,  where  it  is  not  shown  that  returns  would  be  in- 
sufficient to  cover  mortgage  debt  and  precedent  liens;  Stewart  v. 
Finkelstone,  206  Mass.  35,  138  Am.  St.  Bep.  870,  28  L.  B.  A.  (N.  8.) 
634,  92  N.  E.  39,  mortgagee  of  real  estate,  out  of  possession,  may  sue 
to  prevent  0wnere  of  adjomicg  property  from  violating  building  re- 
strictions for  benefit  of  estate  mortgaged.  . 

154  U.  S.  418-419,  38  I*.  Ed.  1030,  14  8ap.  Ct.  1062,  REAGAH  ▼.  UEBCAK- 
TII£  TBUBT  GO. 

Because  railroads  ran  at  loss  before  rates,  it  is  not  Just  to  reduce  rates 
and  increase  loss. 

Approved  in  Poor  v.  Iowa  Cent.  Ry.  Co.,  155  Fed.  227,  denying  in- 
junction to  restrain  enforcement  of  Iowa  statute  establishing  two  cent 
passenger  fares  within  State;  New  Memphis  Gas  etc.  Co.  v.  MempWs, 
72  Fed.  955,  power  to  regulate  rates  cannot  be  exercised  arbitrarily 
and  without  inquiry  as  to  what  is  reasonable;  Butler  v.  Ellerbe,  44 
S.  C.  263,  22  S.  E.  430,  suit  to  enjoin  State  officers  from  disbursing 
public  funds  for  purposes  declared  in  act  is  not  against  State. 

When   action    against    officers    deemed    against   State.    Note,  44 
L.  R.  A.  (N.  S.)  215,  221. 

154  XT.  S.  420,  38  L.  Ed.  1031,  14  Sup.  Ot.  1062,  KEAGhAN  ▼.  TAS3dEB»' 
IiOAN    ETC.    CO. 

Adjudged  in  conformity  with  Beagan  ▼.  Farmers'  Loan  etc.  Co-i  ^^ 
XT.  S.  362,  38  L.  Ed.  1014,  14  Sup.  Ct.  1047. 

Approved  in  Poor  v.  Iowa  Cent.  Ry.  Co.,  155  Fed.  227,  denying  *"' 
junction  to  restrain  enforcement  of  Iowa  statute  establishing  two  cent 
passenger  fares  within  State;  New  Memphis  Gas  etc.  Co.  v.  MemP*"^' 
72  Fed.  955,  power  to  regulate  rates  must  be  exercised  with  rega-*^  ^ 
what  is  reasonable;  Shepard  v.  Tulare  Irr.  Dist.,  94  Fed.  4,  fact  t^** 
mandamus  lies  in  State  courts  as  original  remedy  does  not  present 
suit  in  Federal  court  by  noncitizen. 

When  action    against    officers    deemed    against  State.    Not^^  ^ 
L.  B.  A.  (K.  S.)  215,  221. 
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Miscellaneous.  Cited  in  Winthrop  v.  FeUows,  230  Fed.  .704,  denying 
injunction  at  suit  of  trustee  under  railroad  mortgage  to  restrain  en- 
forcement of  rate  statute,  where  it  is  not  shown  that  returns  would 
be  insufficient  to  cover  mortgage  debt  and  precedent  liens. 

154  U.  8.  421^38,  38  L.  Ed.  1031,  14  Sup.  Ot.  1114,  PITT8BUBOH  ETC. 

BY.  CX>.  ▼.  bagb:u8. 

State  court's  decision  is  concluslye  on  all  questions  of  conflict  between 
State  law  and  State  Constitution. 

Approved  in  Henry  F.  Michell  Co.  v.  Matthues,  134  Fed.  496,  re- 
affirming rule;  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  534,  40 
L.  Ed.  250,  16  Sup.  Ct.  86,  highest  State  court  decision,  that  statute 
relating  to  taxation  is  valid  under  State  Constitution,  is  conclusive; 
Castillo  V.  McConnico,  168  U.  S.  683,  42  L,  Ed.  626,  18  Sup.  Ct.  233, 
State  decision  that  particular  formality  is  or  is  not  essential  to  carry- 
ing out  statute  involves  no  Federal  question;  Braun  v.  Board  of 
Commrs.  of.  Benton  County,  66  Fed.  479,  construing  Maryland  road 
construction  statute,  Maryland  Rev.  Stats.  1881,  §  5077 ;  Western  Union 
Tel.  Co.  V.  Henderson,  68  Fed.  600,  sustaining  Indiana  statute  taxing 
telegraph  companies;  Crowther  v.  Fidelity  Ins.  etc.  Co.,  85  Fed.  44, 
29  C.  C.  A.  1,  State  court's  decision,  as  to  what  are  laws  of  State 
binds  Federal  conste;  Indianapolis  v.  Navin,  151  Ind.  158,  41  L.  B.  A. 
344,  51  N.  £.  81,  -whether  State  statute  contravenes  State  Constitution 
is  for  final  detennination  of  State  court,  irrespective  of  Federal 
decisions. 

Questions    considered   by    Federal    Supreme    Court   in   reviewing 
judgments  of  State  courts.    Note,  68  L.  B.  A.  576. 

lAW  naming  time  and  place  for  assessing  l>oar<l's  meetings  piovldes 
due  notice.    Personal  notice  is  unnecessary. 

Approved  in  Londoner  v.  Denver,  210  U.  S.  386,  52  L.  Ed.  1112,  28 
Sup.  Ct.  708,  where,  as  in  Colorado,  taxpayer  has  no  right  to  object 
to  tax  assessment  in  court,  due  process  requires  that  he  have  oppor- 
tunity to  support  his  objections,  filed  in  writing,  by  argument  and  proof; 
Hodge  v.  Muscatine  County,  196  U.  S.  281,  104  Am.  St.  Bep.  315,  49 
L.  Ed.  482,  25  Sup.  Ct.  237,  law  permitting  person  subject  to  tax  to 
apply  to  board  of  supervisors  to  remit  and  to  appeal  therefrom  to 
District  Court,  sufficient;  Glidden  v.  Harrington,  189  U.  S.  259,  47 
L.  Ed.  801,  23  Sup.  Ct.  576,  upholding  practice  under  State  statute 
providing  for  assessment  to  trustee  of  all  personalty  held  in  trust 
and  for  valuation  of  assessor  to  be  final  if  after  public  notice  owner 
made  no  return;  Lousiville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  439,  notice 
to  interstate  railroad  stating  merely  valuation  placed  upon  its  prop- 
erty without  stating  methods  used  in  reaching  such  valuation  was  in- 
sufficient, as  company  was  not  advised  whether  statutory  methods  were 
followed;  Central  Pac.  Ry.  Co.  v.  Evans,  111  Fed.  77,  upholding  Nevada 
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act  of  Mareh  16,  1901,  providing  for  annual  meeting  of  county  assessors 
for  fixing  uniform  viUuation  on  all  property  throughout  State;  People 
ex  rel.  State  Board  of  Equalization  v.  Pitcher,  56  Colo.  370,  138  Pae. 
518,  law  of  1911  does  not  violate  due  process  clause  of  Constitution 
because  it  does  not  require  Tax  Commission  to  give  Special  notice  before 
making  change  in  valuation  of  property  in  county;  Gordon  v.  Coming, 
174  Ind.  342,  92  N.  E.  61,  local  option  law  providing  that  in  case  of 
adverse    election    commissioners    may  not    consider    applications    for 
licenses  is  not  invalid  because  no  right  of  appeal  is  given;  Bowlin  v. 
Cochran,  161  Ind.  488,  69  N.  E.  154,  upholding  law  for  improving  roads 
by  assessment  on  adjacent  lands  where  proper  notice,  hearing  before 
board  of   commissioners   and   appeal  to   Circuit   Court  were  provided 
for;  Hubbard  v.  Goss,  157  Ind.  490,  62  N.  E.  38,  upholding  Indians 
statute  for  assessment  of  lands    requiring  assessor  to  give  each    land 
owner  notice  of  valuation  of  his  lands  and  notice  of  meeting  of  board 
of  review;    Taylor  v.    Drainage   Dist.   No.  56,  167  Iowa,  54,  L.  "EL  A. 
1916B,  1198,  148  N.  W.  1044,  in  proceedings  to  acquire  right  of   way 
and  establish  drainage  district,  notice  may  be  by  publication;  Daxrst  v. 
City  of  Des  Moines,  164  Iowa,  93,  145   N.  W.  533,  where  statute  b:^' 
thorizes  sx)ecial  assessment  for  public  improvement  and  provides    f^' 
notice  to  owners  of  levy  of  assessment,  city  council  may,  in  appor^^^^' 
ing  benefits,  determine  value  of  property  benefited  without  notice  ;   H^y 
V.  Armstrong,  140  Ky.  816,  131  S.  W,  1047,  statute  creating  l>o«*^ 
of  equalization  and  providing  for  notice  of  proposed  increase  of  eoTO^^^ 
valuation  is  not  invalid  for  failure  to  provide  personal  notice  to    **^* 
payers;    Monticello  Co.  v.    Baltimore    City,  90  Md.  428,  46  Atl.    213, 
holding  invalid  Acts  1892,  e.  704,  requiring  persons  having  custody  _^^ 
distilled  liquor  to  report  same  to  State  commissioner,  whose  valuH.ti^'^ 
is  final  and  nonappealable;  Blaekstone  Mfg.  Co.  v.  Town  of    3^*^ 
stone,  200  Mass.  92,  18  L.  R.  A.  (N.  S.)  766,  86  N..E.  884,  water-powet 
appurtenant  to  real  estate  in  Massachusetts  created  by  fall  of  -W^^^ 
in  river  flowing  through  such  real  estate  and  used  for  power  in  anotbcr 
State  is  taxable  in  Massachusetts  in  proportion  to  value  imputal^l^ 
real  estate  in  Massachusetts;  Chicago  etc.  R.  R.  v.  Richardson  Coi^^^' 
72  Neb.  488,  100  N.  W.  952,  upholding  statute  providing  for  assess- 
ment of  railroad  property  by  State  board  of  equalization  where  cifci^^ 
are  advised  by  terms-  of  statute  of  time  and  place  of  meeting;  Cl»i^*^ 
etc.  R.  Co.  V.  State,  128  Wis.  654,  108  N.  W.  585,  sustaining  ad  ^ral^^^ 
railway  taxing  law;  Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S-   ^^^» 
40  L.  Ed.  262,  16  Sup.  Ct.  88,  upholding  Minnesota  law  of  188L    V^ 
viding  for    assessment  of    property    omitted    from  rolls  of  prec^*^^^ 
years;  Pittsburgh  etc.  Ry.  Co.  v.  Board  of  Pub.  Works,  172  U.  S-  ^> 
43  L.  Ed.  368,  19  Sup.  Ct.  95,  notice  of  board's  decision,  with  n^^*  ^ 
appeal,  affords  due  process ;  Sanf ord  v.  Poe,  69  Fed.  553,  16  C.  CJ-  ^ 
305,  right  to  be  present  and  heard  in  assessment  proceedings  is    ^°^ 
process;  Ball  v.  Ridge  Copper  Co.,  118  Mich.  12,  76  N.  W.  132,  vLpbold- 


1183    PITTSBURGH  ETC.  RY.   CO.  v.  BACKUS.    154  U.  S.  421-438 

ing  aet  of  1893  providing  for  sale  of  land  for  taxes;  State  v.  Weyer- 
hauser,  68  Minn.  363,  71  N.  W.  267,  upholding  law  of  1893  providing 
for  taxation  of  property  unlawfully  omitted  from  assessment;  State  v. 
Armstrong,  19  UtaJi,  128,  56  Pac.  1079,  boards  of  equalization  may 
alter  assessed  valuations  without  notice  to  owner,  statute  giving  suffi- 
cient notice. 

Distinguished  in  Yiolett  v.  Alexandria,  92  Va.  573,  58  Am.  St.  Rep. 
833,  31  L.  R.  A.  887,  23  S.  £.  913,  assessment  for  loeaHmprovements 
cannot  be  enforced  until  party  has  opportunity  to  appear  and  contest. 

State  decision  that  taxing  law  does  give  party  right  to  be  heard  con- 
dudes  Supreme  Court. 

Approved  in  Slack  v.  Perrine,  9  App.  D.  C.  156,  decree  of  chancery 
court  in  foreign  jurisdiction  having  by  statute  concurrent  jurisdiction 
with  courts  of  law  in  habeas  corpus  proceedings  is  to  be  given  same 
effect  here  as  in  jurisdiction  where  rendered;  Georgia  R.  R.  etc.  Co.  v. 
Wright,  124  Ga.  618,  53  S.  £.  261,  upholding  tax  laws  which  deny 
hearing  to  one  who  neglects  to  report  his  property  for  taxation. 

Party  is  not  entitled  to  hearing  after  aseesging  board  has  acted  m 
well  as  before. 

Approved  in  Lake  Shore  etc.  Ry.  Co.  v.  Powers,  138  Fed.  259,  where 
State  board  of  assessment  gave  railroad  company  proper  hearing  on 
application  to  reduce  its  assessment,  its  subsequent  action  in  raising 
assessment  without  notice  not  void;  Saylor  v.  Duel,  236  111.  435,  19 
Ii.  B.  A.  (N.  S.)  877,  86  N.  E.  121,  fact  that  act  of  1907,  giving  County 
Court  final  jurisdiction  to  determine  local  option  election  contest  denies 
appeal,  does  not  render  it  invalid;  Cummins  v.  Pence,  174  Ind.  122, 
91  N.  E.  532,  upholding  statute  providing  for  construction  of  gravel 
roads,  which  gives  owner  right  to  hearing  when  property  is  assessed; 
Winona  etc.  Land  Co.  v.  Minnesota,  159  U.  S.  537,  40  L.  Ed.  251,  16 
Sup.  Ct.  87,  law  making  meetings  of  assessment  boards  open  does  not 
deprive  of  due  process,  although  assessments  be  charged  without  special 
notice;  State  v.  Armstrong,  19  Utah,  127,  56  Pac.  1078,  arguendo. 

Behearlngs,  new  trials,  etc.,  are  not  essential  to  due  process,  adminls- 
tratiye  or  Judicial. 

Approved  in  James  v.  Appel,  192  U.  S.  137,  48  L.  Ed.  380,  24  Sup.  Ct. 
224,  upholding  Ariz.  Rev.  Stats.  1887,  par.  837,  dischai^ng  motion  for 
new  trial  by  operation  of  law  if  not  acted  upon  at  same  term;  Ex  parte 
Schuler,  167  Cal.  293,  Ann.  Oas.  19150,  706,  139  Pac.  690,  Motor  Vehicle 
Act  requiring  every  owner  of  motor  vehicle  to  file  application  for 
registration  does  not  take  property  without  hearing  and  without  right 
of  appeal,  since  entire  case  may  be  presented  to  State  engineering  de- 
partment, and  upon  arbitrary  refusal  to  act  remedy  of  mandamus  may 
be  had;  Vestel  v.  Edwards,  143. Ga.  373,  85  S.  E.  189,  upholding  act  for 
equalization  of  taxation  providing  for  arbitration  of  valuation  of  prop- 
erty. 
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One  clMS  of  peiBons  may  be  given  two  hearings,  and  another,  one  only. 

Approved  in  Michigan  etc.  R.  R.  Co.  v.  Powers,  201  U.  S.  301,  60 
L.  Ed.  765,  26  Sup.  Ot.  466,  affirming  Michigan  R.  R.  Tax  Cases,  138 
Fed.  239,  upholding  statute  committing  assessment  of  railroad  property 
alone  to  State  board  of  tax  commissioners;  Rutz  v.  Michigan,  188  U.  S.^ 
508,  47  L.  Ed.  566,  23  Sup.  Ct.  392,  upholding  Mich.  Pub.  Acts  1899, 
for  registration  of  applicants  to  practice  medicine,  although  providing 
no  special  m^ns  for  hearing  for  applicants,  notice  of  meetings  being 
given;  Meyerhauser  v.  Minnesota,  176  U.  S.  557,  44  L.  Ed.  586,  20 
Sup.  Ct.  488,  sustaining  reassessment  of  undervalued  property  where 
opportunity  to  be  heard  is  given  during  proceedings;  Bearden  v.  Daves, 
139  Ga.  641,  77  S.  E.  874,  statute  making  nonpayment  of  taxes  dis- 
qualification  for  voting  is  not  void  as  denying  right  of  appeal  upon 
question  of  payment  of  taxes ;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Tpwa, 
352,  383,  38  L.  R.  A.  (N.  S.)  706,  108  N.  W.  906,  917,  upholding  act 
making  railroads  liable  for  injuries  to  servant  caused  by  negligence  of 
fellow-servant,  regardless  of  prior  contracts  of  indemnity;  Central  R. 
Co.  of  New  Jersey  v.  State  Board  of  Assessors,  76  N.  J.  L.  128,  156, 
67  Atl.  675,  686,  upholding  act  of  1906,  known  as  Perkins  Act,  requir- 
ing "second-class"  railroad  and  canal  property  to  be  taxed  in  each  dis- 
trict in  same  manner  as  other  property  located  in  district;  Bei^en  & 
Dundee  R.  Co.  v.  State  Board  of  Assessors,  74  N.  J.  L.  752,  67  Atl. 
672,  upholding  act  of  1905,  known  as  Duffield  Act,  for  taxation  oi 
railroad  and  canal  property;  Western  Union  Tel.  Co.  v.  Taggart,  163 
U.  S.  23,  41  L.  Ed.  58,  16  Sup.  Ct.  1062,  affirming  rule ;  Adams  Express 
Co.  V.  Ohio,  165  U.  S.  220,  227,  41  L.  Ed.  695,  697,  17  Sup.  Ct.  309.  311, 
upholding  classification  of  express  with  railroad  and  telegraph  com- 
panies for  taxation ;  Yazoo  etc.  R.  R.  Co.  v.  Adams,  77  Miss.  779,  25 
South.  358,  provision  for  assessment  of  railroad  property  by  commis- 
sioners without  authority  to  assess  other  property  is  valid. 

Distinguished  in  dissenting  opinion  in  McGuire  v.  Chicago  etc.  R- 
Co.,  131  Iowa,  393,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  921,  majority 
holding  act  making  railroads  liable  for  injuries  to  servant  caused  by 
negligence  of  fellow-servant,  regardless  of  prior  contracts  of  indemnity, 
is  not  violation  of  equality  clause  of  Constitution. 

It  is  not  to  be  presumed  that  State  contemplates  taxation  beyond  its 
territory. 

Approved  in  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  20,  41 
L.  Ed.  56,  16  Sup.  Ct.  1060  (affirming  141  Ind.  90,  40  N.  E.  1053),  con- 
struing act  of  1893,  taxing  telegraph  companies ;  Wells  Fargo  &  Co.  ▼• 
Johnson,  205  Fed.  77,  78,  assessment  of  property  of  express  comp^^y 
in  South  Dakota  on  mileage  basis  is  valid ;  In  re  Appeal  of  Union  Tank 
Line  Co.,  204  111.  350,  68  N.  E.  505,  holding  cars  of  packing  corporation 
domiciled  in  another  State,  such  cars  being  in  transit  with  interstate 
eommerce,  cannot  be  taxed  in  Illinois;  Cook  v.  Board  of  Commrs.  o' 
Marion  County,  175  Ind.  222,  92  N.  E.  878,  under  statute,  designating 
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as  taxable  property  shares  of  stock  of  foreign  eorporations,  owned  by 
inhabitants  of  State,  except  shares  of  national  banks,  shares  of  stock 
in  foreign  corporations  are  not  exempt. 

Stock  and  indebtedness  of.  railroad  represent  tlie  property. 
Approved  in  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  21,  41 
L.  Ed.  57,  16  Sup.  Ct.  1061,  current  cash  value  of  funded  debt  and  of 
entire  number  of  shares  is  true  value  of  line;  Sanford  v.  Poe,  69  Fed. 
554,  16  C.  C.  A.  305,  assessors  may  properly  look  to  value  of  capital 
stock  in  determining  assessment;  Taylor  v.  Louisville  etc.  R.  R.  Co., 
88  Fed.  361,  31  C.  C.  A.  537,  in  valuing  railroad  property  for  taxation, 
market  value  of  bonds  and  stock  may  be  considered. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  531,  557. 

Words  "railroad  track  and  rolling  stock'*  embrace  all  that  la  strictly 
tailroad  property. 

Approved  in  Pittsburgh  etc.  Ry.  Co.  v.  Board  of  Pub.  Worics,  172 
U.  S.  43,  43  L.  Ed.  358,  19  Sup.  Ct.  95,  value  of  bridge  may  be  consid- 
ered as  part  of  track. 

Assessment  of  property  at  tme  cadi  value  means  value  as  nsed  and  by 
reason  of  its  use. 

Approved  in  Lacy  v.  McCafferty,  215  Fed.  354,  131  C.  C.  A.  494, 
assessment  of  propetty  of  national  banks  at  full  value  while  other 
classes  are  assessed  at  sixty  per  cent,  though  in  violation  of  Federal 
statute,  does  not  entitle  bank  to  relief  in  absence  of  proof  of  systematic 
and  intentional  overassessment ;  Central  R.  Co.  v.  Mayor  etc.  of  Jersey 
City,  199  Fed.  242,  systematic  undervaluation  of  other  real  estate  by 
New  Jersey  board  is  denial  of  equal  protection  of  law  to  railroad; 
-Atchison  etc.  Ry.  Co.  v.  Sullivan,  173  Fed.  467,  97  C.  C.  A.  1,  railroad 
is  not  entitled  to  relief  for  illegal  underassessment  of  property  in 
county,  where  its  own  property  is  underassessed  to  same  extent;  Hart 
V.  Smith,  159  Ind.  194,  64  N.  E.  665,  holding  honest  determination  by 
board  of  tax  commissioners  that  shares  of  stock  are  taxable  cannot  be 
questioned  by  the  courts;  Detroit  Citizens*  St.  R.  R.  Co.  v.  Common 
Council  of  Detroit,  125  Mich.  688,  84  Am.  St.  Bep.  589,  85  N.  W.  101, 
holding,  in  determining  cash  value  of  street  railroad,  the  tangible  prop- 
erty, location  of  easements,  period  of  use  and  other  exceptional  privi- 
leges should  be  considered;  Erickson  v.  Cass  County,  11  N.  D.  507,  92 
N.  W.  848,  holding  action  of  board  of  drain  commissioners  in  deter- 
mining what  lands  are  benefited  and  apportioning  cost  is  not  open  to 
collateral  attack;  Oregon  etc.  R.  R.  Co.  v.  Jackson  Co.,  38  Or.  605,  606, 
64  Pac.  312,  holding  cost  per  mile  of  roadbed  cannot  be  taken  as  true 
cash  value,  the  proper  basis  being  amount  for  which  property  would  sell 
at  voluntary  sale;  dissenting  opinion  in  Mayor  etc.  of  City,  of  Hoboken 
V.  State  Board  of  Equalization,  83  N.  J.  L.  789,  85  Atl.  579,  majority 
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upholding  ruling  of  board  of  equalization  that  use  of  ferry  is  tbree- 
fourths  local  and  one-fourth  railroad,  and  canceling  local  assessment 
of  four  hundred  and  forty-four  thousand  dollars,  substituting  assess- 
ment of  eighty-five  thousand  dollars;  dissenting  opinion  in  Jackson  y. 
Corporation  Commission,  130  N.  C.  420,  42  S.  E.  135,  majority  holding 
assessment  of  realty  of  railroad  made  by  commission  in  1900  covered 
realty  and  personalty,  hence  cannot  be  taken  as  value  of  tangible  prop- 
erty; Adams  Express  Co.  v.  Ohio,  165  U.  6.  221,  41  L.  Ed.  695, 17  Sup. 
Ct.  309,  arguendo. 

Value  of  part  of  continuous  railroad  is  fairly  estimated  by  proportion 
of  mileage  to  whole  road. 

Approved  in  St.  Louis  etc.  Ry.  Co.  ▼.  Davis,  132  Fed.  633,  reaftuwng 
rule ;  St.  Louis  Southwestern  Ry.  Co.  ▼.  Arkansas,  235  U.  S.  365,  ^ 
L.  Ed.  278,  35  Sup.  Ct.  99,  upholding  Arkansas  annual  franclmise  tax 
of  1911  levied  upon  property  of  foreign  corporation  within  State  and 
used  in  intrastate  business ;  Louisville  &  N.  R.  Co.  ▼.  Bosworth,  220  Fed. 
196,  200,  assessment  of  intangible  property  or  franchise  of  interstate 
railroad  by  Kentucky  board  on  mileage  basis  without  .taking  into  con- 
sideration excess  value  of  terminals  in  Ohio  is  void;  Fargo  v.  Powers, 
220  Fed.  7lb,  711,  upholding  assessment  by  State  board  of  Michigan 
upon  property  of  express  company  on  mileage  basis;  Louisville  etc.  R* 
Co.  V.  Bosworth,  209  Fed.  422,  423,  430,  assessment  of  interstate  rail- 
road's intangible  property  within  State  on  mileage    basis,    excluding 
excess  value  in  other  States  is  not  void  for  failure  to  comply  ^^^ 
statutory  method;  In  re  Arkansas  Rate  Cases,  187  Fed.  319,  holding 
rates  established  by  Arkansas  railroad  commission  and  two  cent  V^' 
senger  law,  not  allowing  income  of  six  per  cent  on  property  used  ui 
intrastate  business,  are  invalid;  Atchison  etc.  Ry.  Co.  ▼.  Sullivan,  173 
Fed.  462,  464,  466,  97  C.  C.  A.  1,  upholding  assessment  on  mileage  basis  • 
of  railroad  property  in  Colorado  in  absence  of  proof  of  excess  value 
of  terminal  in  other  States;  St.  Louis  Southwestern  Ry.  Co.  v.  State, 
106  Ark.  331,  152  S.  W.  114,  upholding  tax  on  foreign  railroad  corpora- 
tions for  privilege  of  exercising  franchises  in  this  State  based  upon 
proportion  of  capital  stock  represented  by  property  within  State;  Wright 
V.  Union  Tank  line  Co.,  143  Ga.  772,  85  S.  E.  997„  upholding  act  pro- 
viding method  of  taxing  cars  of  equipment  companies  moved  on  tracks 
in  State  on  track-mileage  basis ;  State  v.  Illinois  Cent.  R.  Co.,  246  O^* 
256,  92  N.  E.  842,  where  railroad  was  bound  to  pay  annually  to  S^^ 
seven  per  cent  of  gross  receipts  of  its  charter  lines,  State  was  not  b^^^^ 
by  railroad's  division  of  joint  earnings  between  charter  and  nonch^^^ 
lines ;  Board  of  Commrs.  of  Johnson  County  v.  Johnson,  173  Ind.  8^^  ^ 
N.  E.  593,  granting  petition  for  refund  of  taxes  paid  by  private  "9^^ 
where  refusal  of  board  to  allow  deduction  of  deposits  from  taxable  t^^K 
erty,  was  contrary  to  act  of  1903  under  which  tax  was  levied;  Cit:^  ^ 
Jeffersonville  v.  Louisville  etc.  Bridge  Co.,  169  Ind.  661,  83  N.  E.   ^' 
upholding  State  board's   assessment  of  interstate  bridge   corpora^^^ 
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owning  track  and  furnishing  terminal  facilities  for  two  railroads  in 
adjoining  State;  West  Shore  R.  Co.  v.  State  Board  of  Assessors,  82 
N.  J.  L.  38,  39,  81  Atl.  352,  holding  franchise  of  interstate  railroad 
within  State  may  be  valued  for  purposes  of  taxation  at  such  proportion 
of  total  franchise  value  as  mileage  in  State  bears  to  total  mileage  after 
deducting  excess  value  of  terminals  in  New  Jersey ;  In  re  Indian  Terri- 
tory Illuminating  Oil  Co.,  43  Okl.  315,  142  Pac.  1000,  upholding  referee's 
finding  as  to  valuation  of  foreign  corporation's  property  within  State; 
In  re  Assessment  of  Western  Union  Tel.  Co.,  35  Okl.  630,  631,  633,  130 
Pac.  567,  568,  upholding  assessment  of  interstate  telegraph  company's 
property  within  State,  made  on  mileage  basis;  Nashville  etc.  Ry.  Co.  v. 
Patterson,  122  Tenn.  25,  34,  122  S.  W.  473,  475,  separate  assessment  of 
switch  and  industrial  tracks  off  of  main  right  of  way  as  localized  track- 
age, though  property  belongs  to  distributable  class  under  act  of  1897,  is 
void ;  New  York  etc.  R.  R.  Co.  v.  Pennsylvania,  158  U.  S.  440,  89  L.  Ed. 
1046,  15  Sup.  Ct.  900,  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  25, 
41  L.  Ed.  68,  16  Sup.  Ct.  1062  (affirming  141  Ind.  285,  40  N.  E.  1052, 
1053),  Adams  Express  Co.  v.  Ohio,  165  U.  S.  229,  41  L.  Ed.  698,  17 
Sup.  Ct.  312,  Wells,  Fargo  &  Co.  Express  v.  Crawford  Co.,  63  Ark.  689, 
37  L.  R.  A.  874,  40  S.  W.  713,  and  State  v.  Adams  Express  Co.,  144 
Ind.  557,  42  N.  E.  485,  all  upholding  above  method  of  estimating  taxable 
value  of  railroad,  express  and  telegraph  lines  within  State;  American 
Refrigerator  Transit  Co.  v.  Hall,  174  U.  S.  78,  43  L.  Ed.  903,  19  Sup.  Ct. 
603,  sustaining  taxation  of  refrigerator-ear  company's  property  based 
on  proportion  of  State  to  total  mileage;  Sanford  v.  Poe,  69  Fed.  565, 
556,  16  C.  C.  A.  305,  upholding  Ohio  ''Nichols  law"  taxing  telephone, 
telegraph  and  express  companies  on  basis  of  proportion  of  lines  in  State 
to  total  mileage;  New  York  v.  Roberts,  171  U.  S.  665,  43  L.  Ed.  826, 
19  Sup.  Ct.  61,  arguendo. 

Distinguished  in  Fargo  v.  Hart,  193  U.  S.  500,  48  L.  Ed.  766,  766,  24 
Sup.  Ct.  498,  personal  property  of  nonresident  express  company  outside 
State  cannot  be  considered  on  mileage  basis  in  taxing  property  within 
State  on  theory  that  it  gives  credit  where  resulting  assessment  is  greatly 
in  excess  of  total  goodwill ;  Coulter  v.  Weir,  127  Fed.  910,  62  C.  C.  A. 
429,  holding  erroneous  assessment  upon  shares  of  express  company  where 
board  of  valuation  ignored  company's  claim  that  investments  of  profits 
were  not  used  in  business ;  State  v.  Canadian  Pac.  Ry.  Co.,  100  Me.  207, 
60  Atl.  903,  refusing  to  include  in  mileage  length  of  steamboat  lines 
operated  by  railroad  company ;  People  v.  Clapp,  152  N.  Y.  493,  39  L.  R.  A. 
239,  46  N.  £.  843,  in  assessing  real  estate  of  railroad  within  city,  ^- 
cluding  tracks,  stations,  etc.,  just  method  is  to  fix  value  at  sum  not 
exceeding  cost  of  reproducing  same. 

Increase  in  assessment  does  not  sbow  last  assessment  was  wrong. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  384,  386,  388, 
enjoining  enforcement  of  tax  on  ground  of  invalidity  of  assessment  on 
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condition  of  pajnnent  of  so  much  of  tax  as  would  be  due  on  fair  assess- 
ment. 

Special  estimates  finding  on  special  fact  snlmiitted  to  It  Is  mor»   tium 
presnmptlTe. 

Approved  in  Louisville  etc.  R.  Co.  v.  Bosworth,  209  Fed.  425,  assess- 
ment of  railroad  franchise  at  its  fair  cash  value  while  other  prox^rty 
is  assessed  at  eighty  per  cent  or  less  is  void ;  Wells  Fargo  &  Co.  v.  John- 
son, 205  Fed.  76,  77,  presumption  is  that  valuation  and  assessmeint  of 
property  of  express  company  within  State  of  South  Dakota  by  State 
board  was  in  accordance  with  statute,  and  in  absence  of  proof  of  fTand^ 
is  valid;  Atchison  etc.  Ry.  Co.  v.  Sullivan,  173  Fed.  460,  461,  97  C.  C-  A.1, 
in  suit  to  enjoin  collection  of  tax  on  railway  property  on  grouis-d  of 
systematic  underassessment  of  other  property,  party  to  suit  admitting 
actual  value  of  other  property  is  far  in  excess  of  assessed  valiie  is 
estopped  to  invoke  rule  that  decision  of  taxing  board  raises  more  than 
presumption  of  fact ;  Blomquist  v.  Board  of  Commrs.,  25  Idaho,  297, 137 
Pac.  178,  holding  Tax  Commission  has  no  jMwer  to  compel  county  board 
of  equalization  to  adopt  its  views  in  equalizing  value  of  property  for 
taxation ;  Marsh  v.  Arizona,  164  U.  S.  611,  41  L.  Ed.  571,  tl  Sup.  Ct 
198,  to  warrant  setting  aside  assessment  as  unfair,  more  than  error  of 
judgment  must  be  shown ;  McLeod  v.  Receveur,  71  Fed.  459,  18  G.  C  A. 
188  (see  dissenting  opinion  in  71  Fed.  460,  18  C.  C.  A.  188),  tax  com- 
missioner's ruling  upon  what  property  should  be  assessed  is  conclusive. 

Presumably,  assessment  board  took  Into  consideration  all  facts  to  ^^bidi 
its  attention  was  called. 

Approved  in  State  of  Missouri  v.  Dockery,  191  U.  S.  170,  63  K  ^  A. 
571,  48  L.  Ed.  1S4,  24  Sup.  Ct.  53,  holding  judgment  of  board  of  e4)ual- 
ization  will  not  be  revised  on  strength  of  allegations  of  undervalaartions 
on  mere  use  of  unsupported  term  "fraudulent" ;  Western  Union  TeX.  Co. 
V.  Trapp,  186  Fed.  125,  108  C.  C.  A.  226,  judgment  of  State  board  Bxing 
valuation  of  property  for  taxation  cannot  be  set  aside  without  showing 
of  fraud;  Kansas  City  etc.  R.  R.  Co.  v.  King,  120  Fed.  621,  622^  623, 
57   C.  C.   A.    278,   sustaining   method    of   assessing   railroad  pro;^rty 

• 

adopted  by  board  within  powers  conferred  by  statute  where  valuation  is 
not  excessive,  though  method  different  from  usual;  State  v.  Western 
Union  Tel.  Co.,  96  Minn.  15, 16, 104  N.  W.  568,  569,  courts  interfere  with 
assessment  only  when  tax  officials  acted,  fraudulently  or  maliciousi  J>  or 
made  so  gross  a  mistake  as  to  be  inconsistent  with  honest  judgme:xit  or 
ac^ed  on  erroneous  rule  of  law;  State  v.  Savage,  65  Neb.  771,  91 2*3".  W. 
730,  board  assessing  property  for  taxation  purposes  clothed  with  (fnasi- 
judicial  powers,  and  its  judgment  cannot  be  controlled  by  manda-mns; 
United  States  Trust  Co.  v.  Territory,  10  N.  M.  428,  62  Pac.  991,  uphold- 
ing valuation  of  six  thousand  five  hundred  dollars  per  mile  placed  by 
territorial  board  of  equalization  upon  railroad,  at  meeting  held  pursuant 
to  law ;  State  ex  rel.  Dorgan  v.  Fisk,  15  N.  D.  227, 107  N.  W.  193,  action 
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of  drainage  board  in  assessing  benefits  to  lands  is  final  in  absence  of 
fraud ;  Williams  v.  Garfield  Exchange  Bank,  38  Okl.  546,  134  Pac.  866, 
refusing  to  set  aside  valuation  of  property  made  by  county  board  of 
equalization  where  all  property  in  county  was  fairly  and  regularly  as- 
sessed in  absence  of  fraud  or  gross  error  in  system  of  valuation;  West- 
era  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  24,  30,  41  L.  Ed.  58,  60,  16 
Sup.  Ct.  1062,  1064  (affirming  141  Ind.  291,  299,  40  N.  E.  1054,  1056), 
construing  Indiana  law  of  1893  taxing  telegraph  companies;  Adams  Ex- 
press Co.  V.  Ohio,  166  U.  S.  223,  41  L.  Ed.  978, 17  Sup.  Ct.  607,  arguendo. 
Distinguished  in  Coulter  v.  Weir,  127  Fed.  909,  910,  62  C.  C.  A.  429, 
holding  erroneous  assessment  by  board  of  valuation  on  express  property 
ignoring  company's  claim  that  certain  investments  of  surplus  were  not 
used  in  the  business. 

Situs  of  personal  property  for  the  purpose  of  taxation.    Note,  62 
Am.  St.  Rep.  470. 

Liability  of  carrier  for 'injury  to  passenger  caused  by  slipping  on 
banana  peel  or  the  like.    Note,  Ann.  Gas.  1916E,  1188, 1189,  1190. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  642. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
839,  873. 

Miscellaneous.  Cited  in  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia, 
190  U.  S.  163,  47  L.  Ed.  999,  23  Sup.  Ct.  818,  holding  municipality  may 
impose  reasonable  license  fee  upon  interstate  telegraph  company  to  cover 
cost  of  local  government  supervision  over  lines ;  Hart  v.  Smith,  159  Ind. 
197,  64  N.  E.  666,  holding  proceedings  of  State  board  of  tax  commission- 
ers are  open  to  collateral  attack  though  no  infirmity  appear  on  the 
record. 

154  U.  8.  438-439,  3d  L.  Ed.  1040,  14  8up.  Ct.  1114,  INDIANAPOLIS  ETC. 
E.  E.  CO.  ▼.  EACKUS. 

Adjudged  In  conformity  with  Pittsburgh   etc.  Ey.  Co.  v.  Eackus,  154 
U.  8.  421,  38  L.  Ed.  1031,  14  Sup.  Ct.  1114. 

Approved  in  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235  U.  S. 
366,  59  L.  Ed.  273,  35  Sup.  Ct.  99,  upholding  Arkansas  annual  franchise 
tax  of  1911  levied  uxwn  property  of  foreign  corporation  within  State 
and  used  in  intrastate  commerce;  Western  Union  Tel.  Co.  v.  Howe,  180 
Fed.  49,  103  C.  C.  A.  398,  refusing  to  enjoin  State  tax  commission  from 
certifying  assessment  of  property  of  telegraph  company  made  prior  to 
its  meeting  as  board  of  equalization,  where  company  may  invoke  its 
further  action  to  correct  assessment;  Copley  v.  Ball,  176  Fed.  691,  100 
C.  C.  A.  234,  holding  decision  of  recorder  having  jurisdiction  to  deter- 
mine sufficiency  of  foreign  will  as  will  of  lands  could  not  be  collaterally 
attacked ;  Hitchcock  v.  Smith,  345  App.  D.  C.  529,  notice  to  publishers  by. 
third  Assistant  Postmaster-general  that  they  would  be  g^ven  hearing  at 
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specified  time,  and  place  to  show  cause  why  seeond'-elass  mail  privilege 
should  not  be  revoked,  was  sufficient. 

Approved,  as  to  eighth  syllabus  point  in  preceding  case,  in  Westera 
Union  Tel.  Co.  v.  Taggart,  163  U.  S.  20,  41  L.  Ed.  66,  16  Sup.  Ct.  1060, 
(affirming  141  Ind.  285,  290,  40  N.  E.  1052, 1053)  construing  act  of  1893, 
taxing  telegraph  companies,  as  to  twelfth  syllabus  point,  ante. 

Liability  of  carrier  for  injury  to  passenger  caused  by  slipping  on 
banana  peel  or  the  like.    Note,  Ann.  Oas.  1916E,  1187. 

Tax  on  capital  stock  of  corporations.    Note,  68  L.  R.  A.  531. 

Treatment  of  going  concern  "value"  in  public  service  property  valna- 
tions.    Note,  48  L.  R.  A.  (N.  S.)  1107. 

154  U.  8.  439-447,  38  L.  Ed.  1041,  14  Sup.  Ot.  1122,  OLEVELAND  ETC.  BT. 
OO.  ▼.  EAOKUS. 

State  may  tax  its  portion  of  contlnnoiui  llne^  on  mileage  liasl^,  in 
absence  of  special  circmnstances. 

Approved  in  State  v.  Western  Union  Tel.  Co.,  96  Minn.  24,  104  N.  W. 
572,  reaffirming  rule;  St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas,  235 
U.  S.  366,  367,  59  L.  Ed.  273,  35  Sup.  Ct.  99,  upholding  Arkansas  annual 
franchise  tax  of  1911  levied  upon  property  of  foreign  corporation  within 
State  and  used  in  intrastate  commerce;  Fargo  v.  Powers,  220  Fed.  711, 
upholding  assessment  by  State  board  of  Michigan  of  property  of  ex- 
press company  on  mileage  basis ;  Louisville  etc.  R.  Co.  v.  Bosworth,  209 
Fed.  422,  430,  assessment  of  intangible  property  within  State  of  inter- 
state railroad  by  Kentucky  board  on  mileage  basis,  excluding  exeoes 
value  in  other  States,  is  not  void  for  failure  to  comply  with  statntoiy 
method;  Wells  Fargo  &  Co.  v.  Johnson,  205  Fed.  78,  79,  assessment  of 
property  of  express  company  in  South  Dakota  on  mileage  basis  is  valid; 
Western  Union  Tel.  Co.  v.  Wright,  185  Fed.  257,  107  C.  C.  A.  356, 
holding  assessment  of  franchise  tax  of  Georgia  upon  interstate  railroad 
is  void  as  containing  element  of  unknown  amount  not  taxable ;  State  ▼• 
Illinois  Cent.  R.  Co.,  246  111.  257,  92  N.  E.  843,  where  railroad  was 
bound  to  pay  State  seven  per  cent  of  gross  receipts  from  charter  lines, 
State  was  not  bound  by  railroad's  division  of  joint  earnings  between 
charter  and  noncharter  lines;  Board  of  Commrs.  of  Johnson  County  v. 
Johnson,  173  Ind.  82,  89  N.  E.  593,  allowing  refund  of  taxes  paid  by 
unincorporated  bank,  where  board's  refusal  to  allow  deduction  of  de- 
posits from  taxable  property  was  in  violation  of  act  of  1903;  City  of 
Jeffersonville  v.  Louisville  etc.  Bridge  Co.,  169  Ind.  661,  83  N.  E.  342, 
upholding  assessment  by  State  board  of  interstate  bridge  corporation 
owning  railroad  track,  across  bridge  and  furnishing  terminal  facilities 
for  two  railroads  in  adjoining  State;  Public  Service  Gas  Co.  v.  Board 
of  Public  Utility  Commrs.,  84  N.  J.  L.  479,  87  Atl.  658,  in  determining 
whether  gas  rate  is  reasonable,  present  value  and  not  cost  of  constracting 
plant  is  basis  for  estimating  fair  return,  and  thirty  per  cent  of  stnictural 
cost  was  fair  allowance  for  going  value  to  be  added  to  cost ;  West  Shore 
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R.  Co.  y.  State  Board  of  Assessors,  82  N.  J.  L.  38,  39,  81  Atl.  352,  value 
of  franchise  of  interstate  railroad  within  State  for  taxation  is  sneh  pro- 
portion of  total  franchise  value  as  mileage  in  State  bears  to  total  mileage 
after  deducting  value  of  tangible  property ;  In  re  Assessment  of  Western 
Union  Tel.  Co.,  35  Okl.  630,  130  Pac.  567,  upholding  assessment  of 
interstate  telegraph  company's  property  within  State  made  upon  mileage 
basis;  Postal  Tel.  Cable  Co.  v.  Adams,  155  U.  S.  697,  39  L.  Ed.  S16» 
15  Sup.  Ct.  270,  upholding  Mississippi  act  of  1888,  taxing  telegraph 
companies  according  to  mileage  in  State;  Western  Union  Tel.  Co.  v. 
Taggart,  163  U.  S.  20,  41  L.  Ed.  56, 16  Sup.  Ct.  1060  (affirming  141  Ind. 
^4,  40  N.  E.  1054),  upholding  act  of  1893  taxing  telegraph  companies 
on  proportion  of  mileage  in  State  to  total;  Adams  Express  Co.  v.  Ohio, 
165  U.  S.  220,  41  L.  Ed.  696,  17  Sup.  Ct.  309,  Western.  Union  Tel.  Co. 
V.  Norman,  77  Fed.  24,  Wells,  Fargo  &  Cos.  Exp.  v.  Crawford  Co.,  63 
Ark.  588  (see  40  S.  W.  713),  and  State  v.  Adams  etc.  Exp.  Cos.,  144 
Ind.  557,  42  N.  E.  485,  all  reaffirming  validity  of  proportionate  mileage 
basis  of  taxing  railroad,  telegraph  and  express  companies;  dissenting 
opinion  in  State  Board  of  Tax  Commrs.  v.  HoUiday,  150  Ind.  253,  42 
L.  R.  A.  839,  49  N.  E.  25,  majority  holding  life  insurance  policies  not 
taxable. 

Propriety  of  using  mileage  basis  in  assessing  value  of  franchise  of 
common  carrier.    Note,  Ann.  Gas.  1914B,  199. 

Whole  railroad  being  more  valuable  than  part,  each  State  is  entitled 
to  proportion  of  excess. 

Approved  in  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  22,  41  L.  Ed. 
57,  16  Sup.  Ct.  1061  (affirming  141  Ind.  285,  40  N.  E.  1052),  affirming 
rqle. 

Taxation  of  property  in  two  States  as  double  taxation.    Note,  15 
Ann.  Gas.  897. 

Tax  on  property  in  different  States  as  double.    Note,  15  L.  B.  A* 
(N.  S.)  143. 

TazatlOQ  of  property  is  based  on  value  of  property,  not  the  earnings 
or  privileges  of  use. 

Approved  in  Western  Union  Tel.  Co.  v.  Taggart,  163  U.  S.  14,  41 
L.  Ed.  64,  16  Sup.  Ct.  1058,  State  may  tax  all  property  found  therein; 
Hale  V.  Jefferson  County,  39  Mont.  142,  101  Pac.  975,  holding  ditch  ap- 
purtenant to  placer  lands  has  no  value  independent  of  its  use  in  such  con- 
nection so  as  to  be  taxable,  and  enjoining  levying  and  collection  of  taxes 
thereon;  State  v.  Savage,  65  Neb.  759,  761,  91  N.  W.  726,  valuation 
may  be  based  upon  market  value  of  stocks  and  bonds  and  may  include 
tangible  and  intangible  property;  Chicago  etc.  R.  Co.  v.  State,  128  Wis. 
607, 108  N.  W.  568,  sustaining  ad  valorem  railway  taxing  law. 

States  may  tax  value  of  instrument  of  commerce  arising  in  part  from 
use  in  interstate  commerce,  if  imposing  no  additional  burden  therefor. 


164  U.  S.  447-490         NOTES  ON  U.  S.  REPORTS.  1192 

Approved  in  Old  Dominion  S.  S.  Co.  v.  Virginia,  198  IT.  S.  305,  49 
Ii.  Ed.  1062,  25  Sap.  Ct.  686,  vessels  engaged  in  interstate  commerce,  bat 
wholly  within  State  limits,  may  be  taxed  therein  though  enrolled  at 
port  outside  State;  Northern  Pae.  Ry.  Co.  v.  Richland  County,  28  N.  D. 
182,  Ann.  Oaa.  1916E,  574,  L.  E.  A.  1915A,  129,  148  N.  W.  547,  right  of 
way  of  interstate  railroad  may  be  assessed  for  local  drain  which  benefits 
it;  Western  Union  Tel.  Co.  v.  Norman,  77  Fed.  23,  State  may  tax  prop- 
erty within  its  limits,  though  used  ia  interstate  commerce;  State  v. 
Stephens,  146  Mo.  681,  69  Am.  St.  Rep.  636,  48  S.  W.  934,  foreign  cars 
used  in  State  may  be  taxed  therein;  Adams  Express  Co.  v.  Ohio,  165 
U.  S.  246,  41  L.  Ed.  704,  17  Sup.  Ct.  319,  majority  upholding  Ohio  act 
of  1893  taxing  express  companies;  Western  Union  Tel.  Co.  v.  Taggart, 
163  U.  S.  23,  41  L.  Ed.  57,  16  Sup.  Ct.  1061  (affirming  141  Ind.  295,  40 
N.  E.  1055),  arguendo. 

Tax  on  capital  stock  of  corporations.    Note,  58  L.  B.  A.  531,  557. 

Liability  of  carrier  for  injury  to  passenger  caused  by  slipping  on 
banana  peel  or  the  like.    Note,  Ann.  Oaa.  1916E,  1187. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
642,  653. 

.    Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  R.  A. 
344,  846,  356,  368,  373. 

Miscellaneous.  Cited  in  Pacific  Gas  &  Electric  Co.  v.  Roberts,  168 
Cal.  425,  143  Pac.  701,  provision  of  Constitution  imposing  gross  earnings 
tax  on  gas  and  electric  light  companies  in  lieu  of  all  other  taxes  exempts 
them  from  license  fees  imposed  by  Motor  Vehicle  Act ;  Ray  v.  Armstrong, 
140  Ky.  816,  131  S.  W.  1047,  statute  creating  board  of  equalization  and 
providing  for  notice  of  proposed  increase  of  county's  valuation  is  not 
invalid  for  failure  to  provide  personal  notice  to  taxpayers;  dissenting 
opinion  in  Hyland  v.  Rochelle,  179  Ind.  688, 100  N.  E.  848,  majority  hold- 
ing judge  of  City  Court  of  Indianapolis  is  judge  of  State  and  has  juris- 
diction to  determine  identity  of  fugitive  under  act  of  1905. 

154  U.  8.  447-490,  38  L.  Ed.  1047,  14  Sup.  Ct.  1125,  INTEBSTATE  COM- 
MERCE COMMISSION  V.  BBIMSON. 

Commerce  under  control   of  Congress  comprehends   every  species  of 
commercial  Intercourse — ^Interstate  and  international. 

Approved  in  Northern  Securities  Co.  v.  United  States,  193  U.  S.  353, 
48  L.  Ed.  707,  24  Sup.  Ct.  436,  railroad  companies  operate  public  high- 
ways, and  are  therefore  subject  to  governmental  control;  Atlantic  ft 
Pacific  Tel.  Co.  v.  Philadelphia,  190  U.  S.  162,  47  L.  Ed.  999,  23  Sup. 
Ct.  818,  holding  Congress,  under  Constitution,  has  exclusive  power  to 
regulate  commerce  with  foreign  nations  and  among  States  when  sub- 
jects are  national  in  character;  Hocking  Valley  R.  Co.  v.  New  York 
Coal  Co.,  217  Fed.  735,  132  C.  C.  A.  387,  in  action  by  coal  company  for 
denial  by  railroad  of  switch-track  connection,  it  was  not  necessaiy  to 
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maintenance  of  action  that  claim  should  have  been  submitted  to  Inter- 
state Commerce  Commission,  where  there  is  no  all^ation  or  proof 
that  such  connection  concerned  interstate  freights. 

Congress  may  prohlMt  unjust  charges  or  discriminations  by  Interstate 
carriers. 

Approved  in  Fulgham  v.  Midland  Valley  R.  Co.,  167  Fed.  662,  Fed- 
eral Railroad  Employers'  Liability  Act  of  1908  supersedes  all  State 
statutes  regulating  relations  of  employers  and  employees  in  interstate 
commerce;  United  States  v.  Seymour,  1€  App.  D.  C.  306,  that  portion 
of  act  of  Congress  conferring  jurisdiction  upon  court  to  entertain 
appeals  from  commissioner  of  patents  in  certain  cases  is  valid;  South- 
em  Pac.  Co.  v.  Frye  &  Bruhn,  82  Wash.  13,  143  Pac.  164,  holding 
interstate  carrier  must  collect,  and  shipi)er  must  pay,  lawful  published 
rate,  although  carrier's  agent  makes  misquotation  of  rates;  State  ex  rel. 
Webster  v.  Superior  Court,  67  Wash.  41,  Ann.  Oaa.  1913D,  78,  L.  R.  A. 
19150,  287,  120  Pac.  863,  holding  commission  may  raise  telephone  rates 
above  rates  fixed  by  ordinance  in  order  to  give  company  fair  return  on 
capital. 

Congress   may   empower   commission  to   Investigate   commerce,   with 
power  to  sununon  witnesses,  get  books,  etc. 

Approved  in  Ellis  v.  Interstate  Commerce  Commission,  237  U.  S.  446, 
•  59  L.  Ed.  1041,  35  Sup.  Ct.  645,  intervening  corporation  may  be  means 
by  which  shipper  secures  preference,  and  reasonable  latitude  should 
be  allowed  commission  in  investigating  its  affairs;  Weeks  v.  United 
States,  232  U.  S.  397,  Ann.  Gas.  19150,  1177,  L.  R.  A.  1915B,  834,  58 
L.  Ed.  657,  34  Sup.  Ct.  341,  reversing  conviction  for  transporting  lot- 
tery tickets  for  prejudicial  error  in  taking  books  and  papers  of  accused 
by  Federal  official  without  search-warrant;  Flijit  v.  Stone  Tracy  Co., 
220  U.  S.  175,  Ann.  Oaa.  1912B,  1812,  55  L.  Ed.  423,  31  Sup.  Ct.  342, 
unreasonable  search  and  seizure  provision  of  fourth  amendment  does 
not  prevent  Federal  government  from  requiring  ordinary  and  reason- 
able tax  returns  as  required  by  corporation  tax  law;  Hale  v.  Hcnkel, 
201  U.  S.  72,  50  L,  Ed.  664,  26  Sup.  Ct.  370,  fourth  amendment  does 
not  justify  refusal  of  officer  to  pro4uce  corporate  books  and  papers 
under  subpoena  before  grand  jury,  but  may  do  so  where  number  called 
for  is  unreasonable;  Interstate  Commerce  Commission  v.  Baird,  194 
U.  S.  42,  48  L.  Ed.  868,  24  Sup.  Ct.  563,  such  power  does  not  violate 
fifth  amendment;  Interstate  Commerce  Commission  v.  Harriman,  157 
Fed.  436,  Interstate  Commerce  Commission  has  authority  to  inquire  iuto 
purchases  of  property  made  by  carrier,  prices  paid,  and  lawfulness  of 
acquisition;  Alton  and  Southern  R.  v.  Vandalia  R.  Co.,  268  111.  80,  108 
N.  E.  804,  upholding  order  of  commission  requiring  railroad  to  raise 
its  grade  so  as  to  permit  crossing  by  another  railroad  at  grade ;  National 
Safe  Deposit  Co.  v.  Stead,  250  111.  610,  Ann.  Oas.  1912B,  430,  95  N.  E. 
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983,  Inheritance  Tax  Act  prohibiting  safety  dex>o8it  company  from  de- 
liTering  property  of  owner  since  deceased  without  State's  consent  until 
tax  is  paid  is  not  invalid  as  unreasonable  search  and  seizure;  Public 
Service  Ry.  Co.  v.  Board  of  Public  Utility  Commrs.,  81  N.  J.  L.  364, 
80  Atl.  27,  aflfirming  order  of  Public  Utility  Commission  restoring  re- 
duced fare  of  three  cents  to  school  children;  dissenting  opinion  in 
Harriman  v.  Interstate  Commerce  Commission,  211  U.  S.  427,  58  L.  Ed. 
266,  29  Sup.  Ct.  115,  majority  holding  power  of  Interstate  Commerce 
Commission  to  require  testimony  is  limited  to  investigations  concern- 
ing specific  breach  of  existing  law;  dissenting  opinion  in  In  re  Mac- 
farland,  30  App.  D.  C.  399,  majority  holding  act  of  Congress  of  1896, 
imposing  upon  Supreme  Court  l^slative  duty  of  ascertaining  value  of 
gas  plant  as  basis  for  increase  of  capital  stock,  is  invalid;  Interstate 
Commerce  Commission  v.  Cincinnati  etc.  R.  Co.,  64  Fed.  982,  rulings 
and  decisions  of  commission  are  entitled  to  highest  respect  of  Federal 
courts;  People  v.  Kipley,  171  HI  68,  41  L.  B.  A.  788,  49  N.  E.  237, 
upholding  Civil  Service  Act  of  1895;  La  Abra  etc.  Min.  Co.  v.  United 
States,  175  U.  S.  457,  44  L.  Ed.  235,  20  Sup.  Ct.  180,  and  United. States 
V.  Bell,  81  Fed.  843,  arguendo. 

Party's  objection  to  commerce  commission's  petition  to  compel  liim  to 
testify  raises  a  Judicial  auestlon  cognisable  in  Federal  court. 

Approved  in  Interstate  Commerce  Commission  v.  Baird,  194  U.  S. 
38,  48  L.  Ed.  866,  24  Sup.  Ct.  563,  direct  appeal  to  Supreme  Court  in 
proceeding  to  compel  production  of  papers  and  giving  of  testimony; 
Oregon  etc.  Navigation  Co.  v.  Campbell,  173  Fed.  970,  980,  suit  to 
enjoin  enforcement  of  railroad  rates  established  by  State  on  ground 
that  act  and  order  establishing  such  rates  are  invalid  is  within  Federal 
jurisdiction;  King  v.  McLean  Asylum  of  Massachusetts  Oeneral  Hos- 
pital, 64  Fed.  339,  26*L.  E.  A.  788,  12  C.  C.  A.  145,  defining  "case" 
and  "controversy";  People  v.  Kipley,  171  111.  67,  41  L.  E.  A.  783,  49 
N.  E.  237,  applying  rule  to  like  proceeding  under  Civil  Service  Act 
of  1895 ;  United  States  v.  Bell,  81  Fed.  847,  arguendo. 

Distinguished  in  Alexander  v.  United  States,  201  U.  S.  121,  50  L.  Ed. 
688,  26  Sup.  Ct.  356,  orders  directing  witnesses  to  answer  questions  and 
produce  written  evidence  lack  finality  requisite  to  sustain  appeaL 

Commerce  commission  may  be  authorized  to  enforce  its  orders  by  peti- 
tioning courts  without  penalties  for  noncompliance. 

Approved  in  Louisville,  etc.  R.  Co.  v.  Interstate  Commerce  Commis- 
sion, 184  Fed.  124,  upholding  order  of  Interstate  Commerce  Commission 
and  refusing  to  enjoin  enforcement  of  rates ;  Western  New  York  etc.  R. 
Co.  V.  Penn  Ref.  Co.,  137  Fed.  349,  70  C.  C.  A.  23,  since  Interstate 
Commerce  Commission  is  administrative  body,  its  orders  are  not  self- 
executing,  but  must  be  enforced  through  courts;  Interstate  Commerce 
Commission  v.  Philadelphia  etc.  Ry.  Co.,  123  Fed.  970,  holding  on  peti- 
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tion  by  individual  against  railroads  for  discrimination  in  anthracite 
coal  rates,  coal  company  owned  by  defendant  railroad  may  be  required 
to  produce  contracts;  State  v.  Jack,  69  Kan.  394,  1  L.  B.  A.  (N.  S.) 
167,  76  Pac.  913,  proceeding  before  District  Court  to  take  testimony  of 
persons  as  to  their  knowledge  of  violations  of  anti-trust  law,  valid 
exercise  of  judicial  power;  Matter  of  Davies,  168  N.  Y.  105,  108,  61 
N.  E.  122,  123,  upholding  Anti-Monopoly  Law  1899,  c.  690,  requiring 
justices  of  Supreme  Court  to  order  examination  of  persons  for  testi- 
mony needed  by  attorney  general  for  complaints;  United  States  v. 
Duell,  172  U.  S.  588,  48  L.  Ed.  564,  19  Sup.  Ct.  290,  judgment  of  Court 
of  Appeals  of  District  of  Columbia,  on  appeal  from  patent  commis- 
sioner in  interference  case,  is  a  final  judgment;  In  re  Gross,  78  Fed. 
109,  sustaining  act  of  1882  authorizing  judges  to  subpoena  witpesses 
upon  application  of  commissioner  of  pensions;  People  v.  Kipley,  171 
111.  69,  41  L.  B.  A.  784,  49  N.  E.  238,  upholding  provision  of  Civil 
Service  Act  authorizing  court  to  compel  witness  to  testify  before  com- 
mission; dissenting  opinion  in  Norwalk  Street  Ry.  Co.'s  Appeal,  69 
Conn.  607,  37  Atl.  1090,  majority  holding  act  providing  for  approval 
of  plans  of  street  railway  construction  by  court,  invalid. 

Distinguished  in  In  re  Kinney,  102  Fed.  468,  473,  holding  Rev.  Stats., 
§  3173,  authorizing  collector  to  summon  for  examination  persons 
charged  with  returning  ** objects  subject  to  tax,"  gives  no  power  to 
force  testimony  under  oleomargarine  law;  United  States  v.  Bell,  81 
Fed.  848,  quaere,  is  investigation  by  special  pension  examiner  under 
section  4744,  Rev.  Stats.,  a  judicial  proceeding;  dissenting  opinion  in 
Matter  of  Davies,  168  N.  Y.  113,  114,  115,  61  N.  E.  125,  126,  majority 
upholding  Anti-Monopoly  Law  1899,  c!  690,  requiring  Supreme  Court 
justices  to  order  examination  of  persons  when  required  by  attorney 
general  for  evidence  needed  in  complaints. 

Neither  government  nor  its  employees  can  Invade  o^e's  home  or  privacies 
of  hlB  life. 

Distinguished  in  Harriman  v.  Interstate  Commerce  Commission,  211 
U.  S.  418,  58  L.  Ed.  268,  29  Sup.  Ct.  115,  quaere,  whether  Congress  has 
unlimited  power  to  compel  testimony  in  regard  to  subjects  which  do  not 
concern  direct  breaches  of  law,  and  whether  it  can  delegate  such  power. 

Commerce  power  does  not  carry  right  to  impair  guaranties  of  personal 
rights  in  the  Constitution. 

Distinguished  in  United  States  v.  Joint  Traffic  Assn.,  171  U.  S.  571, 
48  L.  Ed.  288,  19  Sup.  Ct.  32,  Congress  may  prohibit  contracts  pre- 
venting competition. 

One  ordered  to  testify  hy  commission  may  show  want  of  power,  or  that 
Constitution  protects  him  from  answering. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  289,  45  L.  Ed.  1107,  21 
Sup.  Ct.  788,  holding  limitation  imposed  by  Constitution  upon  power 
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given  operates  upon  and  confines  every  action  on  subjects  within  its 
constitutional  limits;  In  re  O'Shea,  166  Fed.  182,  witness  in  special 
pension  examination  may  refuse  to  answer  question  tending  to  incrim- 
inate him. 

Distinguished  in  Wyckoff  etc.  v.  Wagner  Typewriter  Co.,  99  Fed. 
159,  holding  whether  witness  is  justified  in  refusing  to  answer  ques- 
tion under  Rev.  Stats.  860,  is  question  for  court;  United  States  v.  Bell, 
81  Fed.  849,  self-incriminating  testimony,  before  special  pension  exam- 
iner, cannot  be  used  in  evidence  on  indictment. 

Congress  cannot  Impose  nonjudicial  functions  on  tlie  courts. 

Approved  in  District  of  Columbia  v.  Eslin,  183  U.  S.  66,  46  L.  Ed. 
86,  22  Sup.  Ct.  18,  holding  repeal  of  act  of  February  13,  1895,  prevents 
Supreme  Court  from  taking  jurisdiction  of  appeal  by  District  of  Colum- 
bia from  judgment  allowing  claims;  In  re  Macfarland,  30  App.  D.  C. 
383,  386,  388,  act  of  Congress  of  1896  imposing  upon  Supreme  Court 
legislative  duty  of  ascertaining  value  of  gas  plant  as  basis  for  increase 
of  capital  stock,  is  invalid;  United  States  v.  Seymour,  10  App.  D.  C. 
313,  in  matters  administrative,  commissioner  of  patents  is  under  super- 
vision of  Secretary  of  Interior,  but  when  acting  judicially,  his  decisions 
can  only  be  reviewed  by  court;  State  ex  rel.  Young  v.  Brill,  100  Minn. 
511,  10  Ann.  Oas.  425,  111  N.  W.  644,  provision  of  law  requiring  judges 
to  appoint  members  of  county  board  of  control  is  invalid  as  conferring 
administrative  power  upon  judicial  department;  dissenting  opinion  in 
Sabre  v.  Rutland  R.  Co.,  86  Vt.  379,  Ann.  Oaa.  19150,  1269.  85  Atl. 
707,  majority  holding  legislature  could  authorize  commission  to  inves- 
tigate necessity  of  gates  at  crossing  near  station,  and,  if  found  danger- 
ous, to  require  erection  of  gates. 

Distinguished  in  McCrea  v.  Roberts,  89  Md.  254,  44  L.  B.  A.  489, 
43  Atl.  42,  upholding  act  providing  that  circuit  judge  shall  determine 
whether  liquor  license  shall  issue. 

Subordinate  artmlnlntrattve  or  execntiye  iKkly  cannot  enforce  its  onlera 
by  fine  or  imprisonment. 

Approved  in  In  re  Debs,  158  U.  S.  596,  89  L.  Ed.  1107,  15  Sup.  Ct, 
911,  United  States  v.  Sweeney,  95  Fed.  450,  and  In  re  Davis,  58  Kan. 
381,  49  Pac.  164,  legislative  committee,  appointed  to  investigate  bribery 
charges,  cannot  imprison  for  refusal  to  appear. 

Where  anostion  one  of  law  and  not  of  fact  party  bas  no  right  to  Jury, 
Approved  in  Merchants'  Stock  etc.  Co.  v.  Board  of  Trade,  201  Fed. 
26,  120  C.  C.  A.  582,  accused  in  prosecution  for  criminal  contempt  is 
not  entitled  as  of  right  to  trial  by  jury;  In  re  Riggsbee,  151  Fed.  703, 
Federal  court  is  without  power  to  punish  for  contempt  person  who  is 
not  oflScer  or  suitor  in  court  for  attempting  to  use  its  process  to  ob- 
struct administration  of  justice  in  State  court;  State  v.  Wilson,  121 
N.  C.  466,  28  S.  E.  560,  where  Governor  finds  that  railroad  eommis- 
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sioner,  by  reason  of  railroad  interests,  has  become  disqualified  is  finals 
commissioner  not  entitled  to  jury  trial. 

Judicially,  there  is  no  such  tMng  as  contempt  of  a  subordinate  ad- 
ministratiye  body. 

Approved  in  In  re  Kinney,  102  Fed.  468,  holding  Rev.  Stats.,  §  3173, 
authorizing  collector  to  summon  persons  charged  with  returning  "ob- 
jects subject  to  tax,"  gives  no  power  to  punish  for  contempt;  Mclntyre 
V.  People,  227  111.  30,  81  N.  E.  34,  Superior  Court  is  without  power 
to  punish  as  for  contempt  witness  failing  to  obey  subpoena  issued  by 
notary  public. 

Dae  process  of  law  does  not  require  Jury  trial  in  contempt  cases. 
Approved  in  People  v.  Kipley,  171  111.  70,  41  L.  B.  A.  784,  49  N.  E. 
238,  and  State  v.  Jack,  69  Kan.  393,  1  L.  E.  A.  (N.  S.)  167,  76  Pac. 
913,  both  reaffirming  rule ;  Ripon  Knitting  Works  v.  Schreiber,  101  Fed. 
813,  holding  bankrupt  punished  for  contempt  for  disobedience  of  order 
to  surrender  to  trustee  property  in  his  possession  not  entitled  to  trial 
by  jury;  Re  Gompers,  40  App.  D.  C.  325,  criminal  contempt  is  not 
crime  within  meaning  of  section  1044,  Rev.  Stats.,  requiring  indictment 
to  be  found  within  three  years;  Tindall  v.  Nisbet,  113  Ga.  1133,  39 
S..  E.  453,  holding  receiver  appropriating  to  his  own  use  fund  arising 
from  sale  of  debtor's  property,  contrary  to  order  of  court  is  in  contempt 
and  has  no  right  to  jury;  McDougall  v.  Sheridan,  23  Idaho,  223,  128 
Pac.  965,  applying  rule  in  contempt  proceedings  against  newspaper  for 
misrepresenting  position  of  court. 

Courts  of  United  States  possess  power  to  pnnidi  for  contempt. 
Approved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  473, 
Federal  court  has  jurisdiction  to  punish  newspaper  for  contempt  for 
publications  relating  to  pending  case  reflecting  upon  court;  Smith  v. 
Speed,  11  Okl.  Ill,  55  L.  E.  A.  402,  66  Pac.  516,  denying  authority  to 
legislature  to  take  away  from  courts  power  to  punish  for  contempt; 
Hovey  v.  Elliott,  145  N.  Y.  138,  89  L.  E.  A.  461,  39  N.  E.  843,  default 
judgment  of  Supreme  Court  of  District  of  Columbia,  entered  as  punish- 
ment of  defendant's  contempt,  is  void;  In  re  Rosenberg,  90  Wis.  586, 
63  N.  W.  1066,  judgment  debtor  may  be  punished  for  refusing  to  dis- 
close property. 

The  terms  "cases'*  and  "controversies,"  as  used  in  the  Constitution, 
embrace  claims  or  contentions  of  litigants  brought  before  the  courts  for 
adjudication  by  regular  proceedings  established  for  the  protection  or  en- 
forcement of  rights,  or  the  prevention,  redress  or  punishment  of  wrongs. 

Approved  in  Thatcher  v.  United  States,  212  Fed.  804,  129  C.  C.  A. 
255,  order  disbarring  attorney  from  practice  in  Federal  courts  is  re- 
viewable on  error,  and  not  appeal;  United  States  v.  Lenore,  207  Fed. 
870,  holding  word  "case"  as  used  in  act  of  1891  includes  naturaliza- 
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tion  proceedings,  and  errors  are  reviewable  by  Circuit  Court  of  Ap- 
peals on  writ  of  error  or  appeal. 

Meaning  of  word  ''case"  as  used  in  sense  of  "action"  or  "pro- 
ceeding."   Note,  21  Ann.  Oas.  668,  669. 

Contempt   procedure   in   Federal   court.    Note,  Ann.  Oas.  1915D, 
1048. 

Statutes   abridging  constitutional   privilege  of  witness.    Note,  2 
Ann.  Oas.  177. 

Miscellaneous.    Cited  in  United  States  v.  Lehigh  Val.  R.  R.  Co.,  115 

Fed.  375,  holding  shipment  from  Buffalo  to  New  York,  though  line 

-lay  through  New  Jersey  and  Pennsylvania,  is  not  interstate  commerce. 

164  U.  8.  494,  38  I..  Ed.  1078,  14  8ap.  Ot.  1142,  BAII£Y  ▼.  SUNDBEBQ. 

Miscellaneous.  Cited  in  United  States  v.  Gleason,  90  Fed«  779,  14 
Sup.  Ct.  1142,  33  C.  C.  A.  272;  Nelson  y.  Meehan,  155  Fed.  8,  12 
L.  R.  A.  (N.  S.)  374,  83  C.  C.  A.  597. 

164  U.  8.  499,  38  L.  Ed.  1062,  14  8up.  Ot.  1144,  OOBSY  ▼.  TOLAKB. 

Miscellaneous.  Cited  in  Boring  v.  Ott,  138  Wis.  291,  19  L.  R.  A. 
(N.  S.)  1080,  119  N.  W.  876,  refusing  to  restrain  execution  of  judg- 
ment at  law  on  ground  that  it  was  obtained  by  perjured  testimony. 

164  17.  8.  600,  88  L.  Ed.  1084,  14  8np.  Ot.  1146,  DETROIT  CITY  KT.  GO.  T. 
DETROIT. 

Estoppel  of  public  corporation  to  deny  validity  of  contract.    Note^ 
L.  R.  A.  1915A,  1003,  1007. 

164  U.  8.  613,  38  L.  Ed.  1069,  14  8up.  Ot.  1148,  FT7LIalCAir8  PAIiACB-OAB 
CO.  y.  CAMPBEIila. 

Miscellaneous.  Cited  in  Cole  v.  Atlanta  etc.  R.  R.  Co.,  102  Ga.  477, 
31  S.  E.  107;  Nesbit  v.  Chicago  etc.  Ry.  Co.,  163  Iowa,  51,  143  N.  W. 
1119. 

Mental  anguish  as  element  of  damages  for  trespass  on  woman's 
person.    Note,  S3  L.  R.  A.  (N.  S.)  98. 

Liability  of    carrier  for  willful  torts  of   servants  to  passengers. 
Note,  40  L.  R.  A.  (N.  S.)  1006,  105S. 

164  U.  8.  616,  88  Ii.  Ed.  1081,  14  8qP.  Ct.  1162^  8T.  IiOXJI8  ETC.  BY.  CO. 
V.  MARINE  IN8.  CO. 

Miscellaneous.  Cited  in  Excelsior  Products  Mfg.  Co.  v.  Kansas  City 
Southern  Ry.  Co.,  263  Mo.  161,  172  S.  W.  364,  holding  railroad  not 
liable  for  loss  to  adjacent  property  caused  by  laborers  kindling  fire  on 
right  of  way  to  wash  their  clothes. 


U99  NOTES  ON  U.  S.  REPORTS.       154  U.  S.  617-623 

Location  of  insured  property  within  State  preventing  action  by 
foreign  insurer  on  contract  made  in  another.  Note,  9  L.  B.  A. 
(N.  S.)  418. 

Power  of  municipality  in  absence  of  express  authority  to  grant 
street  franchises.    Note,  22  L.  R.  A.  (N.  S.)  930. 

Connection  with  or  participation  in  nuisance  essential  to  respon- 
sibility.   Note,  32  L.  R.  A.  (N.  S.)  901. 

Railroad's  liability  for  delay  of  freight,  due  to  inadequate  facil- 
ities.   Note,  10  L.  R.  A.  (N.  S.)  435. 

154  U.  8.  617,  38  I..  Ed.  1082,  14  Sop.  Ot  1163,  SMITH  ▼.  PnUOf. 

Miscellaneous.  Cited  in  Lichtenstein  v.  Phipps,  161  Fed.  581,  holding 
manufacturer  of  Lichtenstein  design  patent  for  hat  bands  is  not  re- 
lieved from  statutory  penalty  for  infringement  by  fact  that  he  had 
no  actual  knowledge  of  patent,  where  articles  sold  by  patentee  were 
marked. 

154  U.  8.  618,  38  L.  Ed.  1064, 14  Sup.  Ot.  1163,  STEEL  ▼.  PHOENIX  INS.  CO. 

Miscellaneous.  Cited  in  Kettenring  v.  Northwestern  Masonic  Aid 
Assn.,  96  Fed.  178,.Egan  v.  Oakland  Ins.  Co.,  29  Or.  410,  54  Am.  St. 
Rep.  802,  42  Pac.  992,  Insurance  Cos.  v.  Scales,  101  Tenn.  642,  49 
S.  W.  747,  McFarland  v.  Railway  Officials  etc.  Ace.  Assn.,  5  Wyo.  147, 
38  Pac.  677,  Fidelity  &  Casualty  Co.  v.  Love,  111  Fed.  775,  49  C.  C.  A. 
602,  and  Hogl  v.  Aachen  &  Munich  Ins.  Co.,  65  W.  Va.  438,  131  Am. 
St.  Rep.  972,  64  S.  £.  441. 

Running  of  limitation  against  action  on  fire  insurance  policy  limit- 
ing time  to  sue  thereon  to  certain  period  ''after  the  fire."  Note, 
10  Ann.  Gas.  824. 

When  contractual  limitation  of  time  for  suit  on  policy  begins  to 
run.    Note,  47  L.  R.  A.  703,  706. 

154  U.  8.  521,  38  L.  Ed.  1073,  14  Sup.  Ot.  1164,  aiLI.'S  OBEEK  TP.  Y. 
ICASSAOHUSETTS  ETC.  OONSTBUCTION  CO. 

Extent  of  attorney's  lien  on  judgment.  Note,  Ann.  Gas.  1916E» 
387,  392,  393,  394. 

154  U.  S.  528,  38  L.  Ed.  1080,  14  Sup.  Ot.  1164,  UNITED  STATES  ez  rd. 
DTTEBNATIONAL  OONTBAOTIKa  00.  y.  ELKINS. 

Miscellaneous.  Cited  in  Donaldson  v.  Wright,  7  App.  D.  C.  63,  deny- 
ing injunction  to  restrain  superintendent  of  census  from  publishing 
bulletin  compiled  by  special  census  agent  as  not  in  all  respects  bulletin 
prepared  by  him,  where  term  of  office  of  supeimtendent  had  expired. 
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164  U.  8.  533,  16  It.  Ed.  261,  14  Sup.  Ot.  1198,  OOOOESHALI.  ▼.  HABT- 
SHOBN. 

MiscelUneouB.  Cited  in  In  re  Donnelly,  211  Fed.  119,  128  C.  C.  A. 
20,  dismissing  appeal  on  stipulation  that  order  adjudging  person  bank- 
rupt and  appointing  receiver  be  reversed  and  proceedings  dismissed. 

154  V.  S.  534-^36,  16  la.  Ed.  899,  14  Sup.  Ct.  1167,  1214,  WATTEBSON  T. 
PATNE. 

Not  cited. 

164  U.  8.  686-636,  16  Xi.  Ed.  462,  14  Sop.  Ot.  1218,  UmTED  8TATE8  ▼. 
OSIO. 

Not  cited. 

164  U.  8.  637-688,  17  U  Ed.  668,  14  Sup.  Ot.  1168,  UNITED  STATES  ▼. 
HALLOOK. 

Not  cited. 

164  U.  S.  638-640,  17  la.  Ed.  637,  14  Sup.  Ot.  1168,  TTNJTED  STATES  ▼. 
OLVEBA 

Not  cited. 

164  U.  8.  640^^1,  17  L.  Ed.  616,  14  Sup.  Ot.  1168,  ICOaWAUXEE  ETC. 
B.  B.  00.  y.  SOUTTEB. 

Bemoval  or  appointment  of  receiTer  is  witUn  discretion  of  trial  court 
and  not  reviewable  on  appeal. 

Approved  in  Wehrs  v.  Sullivan,  217  Mo.  177, 116  S.  W.  1107,  holding 
court  could  remove  receiver  of  co-operative  building  association  and 
appoint  another  in  proceedings  for  dissolution  of  corporation;  State 
V.  Reynolds,  209  Mo.  179,  123  Akn.  St.  Rep.  468,  14  Ann.  Oaa.  198,  15 
L.  R.  A.  (N.  S.)  963,  107  S.  W.  492,  holding  County  Court  of  St  Louis 
may  remove  receiver  and  appoint  another  and  city  Circuit  Court  cannot 
enjoin  receiver  from  interfering  with  property  of  company. 

164  U.  S.  641-^42,  17  L.  Ed.  616,  14  Sup.  Ot.  1206,  MINNESOTA  ETO.  B.  S. 
CO.  V.  SOUTTEB. 

Not  cited. 

164  U.  8.  642-644,  18  L.  Ed.  29,  14  Sup.  Ot.  1169,  MEBBIAM  ▼.  HAAS. 

Wlietber  person  Is  agent  of  lender  or  borrower  Is  anestlon  of  weliM 
of  testimony,  rather  than  of  application  of  legal  principles. 

Approved  in  Larson  v.  Butler,  26  N.  D.  431,  144  N.  W.  1079,  holding 
intermediary  acting  in  loan  negotiations  was  not  borrower's  agent,  and 
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lenders  were  not  authorized  to  make  payment  to  such  intermediary  who 
embezzled  proceeds  of  loan. 

164  U.  8.  644r-64G^  18  I*.  Bd.  61,  U  8ap.  Ot.  1161,  UNTTSD  STATES  ▼• 
DE  HABO. 

Not  cited. 

154  U.  S.  546-647,  18  !■.  Ed.  74,  14  Snp.  Ot.  1162,  BOaBBS  y.  KEOKUK. 

Mnnlcipal  bonds  may  be  validated  by  legislature  if  defective. 

Approved  in  Wharton  v.  City  of  Greensboro,  149  N.  C.  64,  62  S.  E. 
741,  holding  legislature  may  validate  bonds,  invalid  because  in  excess 
of  authorized  city  debt;  Whitlock  v.  Hawkins,  105  Va.  259,  53  S.  E. 
406,  sustaining  assessments  validated  by  Curative  Act. 

Statutes  legalizing  invalid  municipal  contracts.    Note,  27  L.  E.  A. 
698. 

Municipal  bond  pHrchaser,  in  open  market,  is  not  chargeable  with  in- 
formality or  illegality  in  issue. 

Approved  in  Rogers  v.  Lee  Co.,  154  U.  S.  547,  18  L.  Ed.  76,  14 
Sup.  Ct.  1209,  following  rule. 

154  U.  8.  648-649,  18  !■.  Ed.  262,  14  Sup.  Ot.  1102,  DUVALL  ▼.  UKITBD 
STATES. 

Not  cited. 

154  U.  S.  54&-660,  18  L.  Ed.  80,  14  Sup.  Ot.  1160,  HOBBAOH  T.  POBTEB. 

Not  cited. 

Effect  of  the  possession  of  real  property  as  notice.    Note,  104  Am. 
St.  Bep.  847. 

Possession  of  land  as  notice  of  title.    Note,  18  L.  R.  A.  (N.  S.) 
53,  98. 

154  U.  8.  652,  18  L.  Ed.  699,  14  Sup.  Ot  1212,  UNITED  STATES  V.  MAY- 
BAND. 

Cited  in  Stacy  v.  La  Belle,  99  Wis.  522,  67  Am.  St.  Bep.  880,  41 
L.  R.  A,  421,  75  N.  W.  61. 

164  U.  S.  553,  38  L.  Ed.  1087,  14  Sup.  Ot.  1199,  OONNELUVILLE  ETO. 
B.  B.  OO.  V.  BALTIMOBE. 

Not  cited. 

154  U.  S.  554,  18  L.  Ed.  887,  14  Sup.  Ot  1206,  EX  PABTE  MILWAX7SEE 
ETO.  B.  B.  CO. 

Not  cited. 

XVI— 76 
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154  U.  8.  555,  18  L.  Ed.  885,  14  8np.  Ot.  1211,  XTNITED  STATES  T.  OOOK. 
Who  are  public  officers.    Note,  17  L.  R.  A.  246* 

154  V.  8.  566^  18  !■.  Ed.  916,  14  Snp.  Ot  1163,  HUNT  T.  BENBEBw 

Not  cited. 

154  U.  S.  568-569,  19  L.  Ed.  61,  14  Sup.  Ot.  1163,  BXJBBAKK  ▼.  BIOELOW. 

Peremptory  exception  on  day  of  trial  that  plalntHTs  partner  wae  not 
joined  ae  party  la  too  late. 

Approved  in  Mackay  ▼.  Fox,  121  Fed.  489,  57  C.  C.  A.  439,  holding 
objection  for  either  misjoinder  or  nonjoinder  comes  too  late  when  made 
for  first  time  at  trial  of  cause. 

Party  proceeding  to  verdict  in  suit  at  law  cannot  allege  case  to  lie 
equitable  on  appeaL 

Approved  in  Johnson  v.  Bauer,  82  Fed.  665,  27  C.  C.  A.  374,  following 
rule;  Lutcher  etc.  Lumber  Co.  v.  Knight,  217  U.  S.  266,  267,  54  L.  Ed. 
761,  30  Sup.  Ct.  505,  reversing  decision  of  Circtiit  Court  of  Appeals 
affirming  judgment  of  Circuit  Court  on  ground  that  defenses  were 
equitable  and  not  cognizable  in  court  of  law,  where  trial  court,  with 
acquiescence  of  all  parties,  treated  defenses  as  legal  and  no  such  ques- 
tion was  raised  on  appeal ;  Mattiesburg  Lumber  Co.  v.  Herrick,  212  Fed. 
838,  129  C.  C.  A.  288,  question  of  equitable  jurisdiction  cannot  be  first 
raised  by  motion  to  dismiss  appeal,  where  defendant  answered  bill, 
consented  to  reference  to  master,  excepted  to  his  report,  and  filed  cross- 
appeal;  Lesser  Cotton  Co.  v.  St.  Louis  etc.  Ry.  Co.,  114  Fed.  143,  52 
C.  C.  A.  95,  holding  after  case  tried  on  theory  that  fire  started  upon 
roof,  plaintiff  cannot  claim  on  appeal  that  fire  started  inside  bam. 

154  U.  S.  659^61,  19  L.  Ed.  187,  14  Sup.  Ct.  1164,  SMITH  ▼.  WASHINO- 
TON  aAS-UGHT  OO. 

Stipulation  in  contract  for  forfeiture  of  specified  sum  in  ease  of 
breach  as  defense  to  action  for  specific  performance.  Note, 
8  Ann.  Oaa.  361. 

154  V,  8.  561-563,  19  L.  Ed.  273,  14  Snp.  Ot.  1164,  FINLET  T.  ISETT. 

Not  cited. 

154  U.  S.  564-565,  19  !«.  Ed.  256,  14  Sup.  Ot  1218,  UNITED  STATES  T. 
MOWBY. 

Claimant,  under  contract  for  war  supplies,  lield  bound  by  acceptance 
of  amount  allowed  by  special  commission. 

Approved  in  Paulson  v.  Ward  County,  23  N.  D.  605,  Ann.  Caa.  1914D, 
822,  42  L.  B.  A.  (N.  S.)  Ill,  137  N.  W.  487,  claimant  cannot  accept 
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warrant  or  claim  against  county,  credit  amount  npon  total  of  claims 
presented  and  sue  for  balance  rejected. 

Part  payment  as  satisfaction  of  claim  against  government,  State, 
county  or  municipality.    Note,  Ann.  Oas.  1914D,  828. 

Acceptance  of  partial  allowance  of  claim  by  public  body  as  accord 
and  satisfaction.    Note,  42  L.  R.  A.  (N.  S.)  113. 

164  tJ.  S.  666,  19  I*.  Ed.  266,  14  8up.  Ot.  1213,  UNITED  STATES  T.  MO&- 
GAH. 

Contractor  accepting  reduced  payment  of  claim  by  adjusting  board  la 
concluded  tnereby. 

Approved  in  United  States  v.  Burton,  154  TJ.  8.  566,  19  L.  Ed.  257, 
14  Sup.  Ct.  1211,  following  rule. 

154  U.  S.  566,  19  I*.  Ed.  256,  14  Sup.  Ot.  1210,  UNITED  STATES  T.  BUR- 
TON. 

Not  cited. 

154  U.  S.  566^  19  la.  Ed.  62,  14  Sup.  Ot.  1200,  DAVIDSON  ▼.  STAROBER. 

Not  cited. 

154  U.  S.  567,  19  L.  Ed.  154,  14  Sup.  Ot.  1207,  MOUIJ>ER  ▼.  FORREST. 

Writ  of  error,  with  defect  In  test  clause,  cannot  be  amended,  but  must 
be  dismissed. 

Distinguished  in  Walton  v.  Marietta  Chair  Co.,  157  U.  S.  346,  39 
Ii.  Ed.  727,  15  Sup.  Ct.  628,  writ  of  error  may  be  amended  by  substitu- 
tion of  name  of  successor  of  administrator  named  therein. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  reyiew.    Note,  66  L.  R.  A.  838,  839. 

154  U.  S.  568,  19  L.  Ed.  495,  14  Sup.  Ot.  1212,  UNITED  STATES  T.  BUR- 
UNGTON. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  394. 

154  U.  S.  570,  19  I*.  Ed.  712,  14  Sup.  Ot.  1215,  WEED  T.  ORANE. 

Judgment  must  be  affirmed  on  error  where  no  exception  to  rullnga 
or  anything  else  at  trial. 

Approved  in  German  Alliance  Ins.  Co.  ▼.  Hale,  219  U.  S.  320,  55  L.  Ed* 
236,  31  Sup.  Ct.  246,  in  action  on  fire  insurance  policy,  where  no  excep- 
tion is  taken  to  sustaining  of  demurrer  and  trial  proceeds  on  iasues, 
court  may  assume  waiver  of  exception. 
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154  U.  8.  671-672,  19  L.  Ed.  748,  14  Snp.  Ot.  1166,  NOBTHBBN  BEI^LB  ▼. 
BOBBON. 

Carrier  offering  bargee  for  eervice  most  have  them  examined  often  and 
thoronglily  Inapected. 

Approved  in  The  Lockport,  197  Fed.  214,  warranty  in  contraet  of 
affreightment  that  vessel  is  tight,  strong  and  fitted  for  voyage  is  ab- 
solute warranty  of  fitness  for  service. 

154  XT.  8.  673-574,  19  !■.  Ed.  881,  14  Sup.  Ot.  1167,  LOKO  T.  PATTON. 

Will  probated  in  Virginia  is  as  available  in  proof,  in  BUnois,  as  if  pro- 
bated in  Illinois. 

Approved  in  Undcrhill  v.  Patton,  154  U.  S.  576, 19  L.  Ed.  882,  14  Sup. 
Ct.  1211,  same  will;  Northrop  v.  Columbian  Lumber  Co.,  186  Fed.  781, 
108  C.  C.  A.  640,  under  law  of  Georgia,  devisee  of  land  in  that  State 
by  will  executed  and  probated  in  another  State  could  maintain  eject- 
ment to  recover  land,  although  will  had  not  been  probated  in  G^rgia. 

Conclusiveness  in  domestic  courts  of  foreign  will  duly  probated 
abroad.    Note,  9  Ann.  Gas.  424. 


154  U.  8.  575,  19  I..  Ed.  14  Sup.  Ot.  1211,  TTNDEEHILL  ▼.  PATTOK. 

Conclusiveness  in  domestic  courts  of  foreign  will  duly  probated 
abroad.    Note,  9  Ann.  Gas.  424. 

154  U.  S.  576-677, 19  L.  Ed.  881,  14  Snp.  Ot  1167,  GODBE  ▼.  TOOTLE. 

Judgment  in  favor  of  firm  will  not  be  reviewed  if  writ  of  error  fall 
to  name  members. 

Distinguished  in  Springfield  Fire  etc.  Ins.  Co.  v.  Gish,  Brook  ft  Co., 
23  Okl.  827,  102  Pac.  709,  summons  in  error  designating  defendants  by 
firm  name  only  may  be  amended. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  839. 

Cited  in  Slingluff  v.  Gainer,  49  W.  Va.  9,  37  S.  E.  772,  holding  in 
legal  documents  the  full  Christian  name  should  be  used  and  not  mere 
initials. 

154  U.  S.  577,  19  L.  Ed.  638,  14  Sup.  Ot.  1205,  McOOLLXTM  ▼.  HOWABD. 

Not  cited. 

164  U.  8.  576^79,  19  L.  Ed.  648,  14  Sup.  Ot.  1166,  BILEY  v.  WELLES. 

Wolcott  ▼.  Des  Moines  etc.  B.  B.  Go.,  5  WalL  681,  18  L.  Ed.  689,  f  dl- 
lowed. 

Cited  in  Southern  Pac.  R.  Co.  v.  Groeck,  87  Fed.  972,  31  C.  C.  A.  334, 
Hewitt  V.  Schultz,  7  N.  D.  606,  76  N.  W.  231,  and  Northern  Pac.  Ry. 
Co.  V.  Miller,  20  Wash.  31,  54  Pac.  606,  no  valid  pre-emption  can  be 
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made  of  lands  withdrawn  from  settlement ;  United  States  v.  Midwest  Oil 
Co.,  236  U.  S.  477,  69  L.  Ed.  68S,  35  Sup.  Ct.  309,  order  of  President 
withdrawing  oil  lands  from  private  acquisition  is  valid  from  its  date, 
and  location  made  after  that  date  is  void;  Northern  Lumber  Co.  v. 
O'Brien,  139  Fed.  617,  71  C.  C.  A,  598,  construing  grant  of  1864,  to 
Northern  Pacifie  Railroad;  King  v.  McAndrews,  104  Fed.  432,  holding 
patent  issued  upon  appropriated  lands  is  without  authority  of  law  and 
void;  Alberger  v.  Kingsbury,  6  Cal.  App.  99,  91  Pac.  676,  granting 
mandamus  to  compel  surveyor-general  and  registrar  of  State  land  office 
to  accept  application  for  purchase  of  lieu  lands  selected  for  school 
lands  temporarily  withdrawn  pending  determination  of  inclusion  within 
forest  reservation;  dissenting  opinion  in  Nelson  v.  Northern  Pac.  Ry. 
Co.,  188  U.  S.  144,  47  L.  Ed.  421,  23  Sup.  Ct.  315,  majority  holding 
filing  map  of  general  location,  and  withdrawal  order  based  thereon  did 
not  so  vest  title  as  to  preclude  valid  occupancy  in  good  faith  by  home- 
steaders; dissenting  opinion  in  Hewitt  v.  Schultz,  180  U.  S.  159,  46 
L.  Ed.  473,  21  Sup.  Ct.  316,  majority  following  construction  of  Land 
Department  of  grant  of  1864  that  department  was  not  authorized  to 
withdraw  indemnity  lands  on  approval  of  map  of  definite  location. 

Distinguished  in  King  v.  McAndrews,  111  Fed.  873,  874,  50  C.  C.  A. 
29,  holding  patent  of  Land  Department  issued  within  its  jurisdiction 
is  not  open  to  indirect  and  collateral  attack;  dissenting  opinion  in 
United  States  v.  Midwest  Oil  Co.,  236  U.  S.  496,  499,  500,  69  L.  Ed.  690. 
691,  35  Sup.  Ct.  309,  majority  holding  order  of  President  withdrawing 
oil  lands  from  acquisition  is  valid  and  location  made  after  withdrawal 
is  void. 

154  U.  S.  680,  19  If.  Ed.  941,   14  Sup.  Ot.   1212,  UNITED   STATES  y. 
H0D80N. 

.  Miscellaneous.  Cited  in  United  States  v.  Thomx>son,  189  Fed.  841, 
revenue  law  is  not  penal,  to  be  construed  strictly,  and  provision  of  law 
making  it  unlawful  to  remove  spirits  on  which  tax  is  not  paid  except 
from  registered  distillery  to  place  of  deposit  applies  to  removals  from 
illicit  distilleries. 

154  U.  S.  581,  20  L.  Ed.  240,  14  Sup.  Ot.  1168,  VAN  SLTEE  y.  WISCONSIN. 

States  may  tax  sliares  of  ahareliolden  in  national  banks  within  their 
limits. 

Approved  in  Citizens'  Nat.  Bank  v.  Kentucky,  217  U.  S.  451,  452, 
64  L.  Ed.  836,  836,  30  Sup.  Ct.  532,  holding  in  proceeding  to  assess 
shares  of  stock  in  national  bank  as  property  omitted  from  tax  list,  act  of 
Kentucky  providing  for  back  assessment  is  valid  as  to  resident  share- 
holders, as  it  merely  provides  method  of  enforcing  existing  obligation 
under  prior  law ;  Covington  v.  First  Nat.  Bank,  198  U.  S.  Ill,  49  L.  Ed. 
969,  25  Sup.  Ct.  562,  State  permitted  to  require  bank  to  pay  tax  for 
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shareholders;  Aberdeen  Bank  y.  Chehalis  Co.,  166  U.  S.  446,  41  L.  Ed. 
1078,  17  Sup.  Ct.  631,  upholding  Washington  statute  of  1891,  relating 
to  taxing  national  banks ;  Des  Moines  Nat.  Bank  v.  City  of  Des  Moines, 

153  Iowa,  340,  133  N.  W.  769,  under  provision  of  Federal  law,  where 
value  of  government  bonds  are  deducted  from  assets  of  State  banks 
in  making  assessments  against  them,  such  deduction  must  be  made  in 
taxing  shares  of  national  banks  competing  with  State  banks;  Common- 
wealth V.  Citizens'  Nat.  Bank,  117  Ey.  955,  80  S.  W.  160,  upholding 
statute  which  holds  bank  liable  for  tax  on  shares  of  stock;  Cleveland 
Trust  Co.  V.  LAnder,  62  Ohio  St.  273,  56  N.  E.  1038,  holding  State  most 
subject  moneyed  capital  in  hands  of  individual  citizen  to  taxes  equal 
in  amount  to  those  imposed  on  shares  in  national  banks. 

164  n.  S.  682,  20  !■.  Ed.  627,  14  Sup.  Ot.  1204,  EX  PARTE  LOUD. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  694. 

164  U.  S.  682-683,  20  L.  Ed.  876,  14  8lip.  Ot  1203,  HOLMES  ▼.  8EVIER. 

Not  cited. 

164  U.  8.  683,  20  L.  Ed.  646,  14  Sup.  Ot.  1169,  JOOAWAY  y.  DEKTON. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  68  L.  R.  A. 
53. 

164  U.  S.  684-686,  20  L.  Ed.  821,  14  8ap.  Ot.  1168,  THE  DES  MOINE& 

Not  cited. 

154  n.  S.  586-687,  20  L.  Ed.  646,  14  Sup.  Ot.  1170,  THE  ST.  JOHN. 

Not  cited. 

154  U.  S.  687-588,  20  L.  Ed.  689,  14  Sup.  Ot.  1170,  GEBMAIK  T.  ACASOK. 

Practice  and*  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  838. 

164  U.  S.  588,  20  L.  Ed.  463,  14  Sup.  Ct.  1168,  KOBTHWESTEEN  UNION- 
PACKET  CO.  ▼.  HOME  INS.  CO. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  835. 

164  U.  S.  589,  38  L.  Ed.  1088,  14  Sup.  Ct.  1168,  OBAY  ▼.  OOAN. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  471. 
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154  U.  S.  689,  38  !■.  Ed.  1088,  14  Sup.  Ot.  1200,  DAVIDSON  T.  OONKBLLY. 
Not  cited. 

164  U.  S.  590,  21  If.  Ed.  652,  14  Sup.  Ot.  1171,  J0NE8  T.  FBITSOHLE. 

Where  amoimt  in  dispute  does  not  exceed  two  thousand  dollars,  writ  of 
error  dismissed. 

Approved  in  Decker  v.  Williams,  73  Fed.  311,  following  rule. 

164  U.  S.  692,  38  I..  Ed.  1089,  14  Sup.  Ct.  1203,  HUMBIRD  ▼.  JACKSON  CO. 

Olcott  y.  Supervisors,  16  Wall.  678,  21  L.  Ed.  382,  followed. 

Cited  in  Lund  v.  Chippewa  Co.,  93  Wis.  651,  84  L.  R.  A.  136,  67  N.  W. 
931. 

154  U.   S.  692-^93,  21  L.  Ed.   306,   14  Sup.   Ct.   1171,  BANK   OF   NEW 
ORLEANS  y.  CALDWELL. 

Not  cited. 

164  U.  S.  693-694,  21  L.  Ed.  672,  14  Sup.  Ct.  1171,  THE  ADELIA. 

Tug  running  aground  held  liable  for  loss  of  its  barge,  unable  to  keep 
out  of  the  way. 

Approved  in  The  Hardy,  229  Fed.  986,  holding  steamer  not  liable  for 
loss  of  barge  by  parting  of  hawser;  Southern  Towing  Co.  v.  Egan,  184 
Fed.  277,  106  C.  C.  A.  417,  holding  towing  tug  reckless  in  not  seeking 
harbor  in  storm  and  liable  under  Virginia  law  for  death  of  master  and 
mate  of  barge ;  The  Blue  Bell,  189  Fed.  827,  master  of  tug  was  not  liable 
for  loss  of  raft « resulting  from  insufficiency  of  fastenings  furnished  by 
libelant ;  The  £.  V.  McCauUey,  189  Fed.  829,  tug  is  liable  for  loss  of  tow 
and  cargo  from  negligent  navigation  of  master. 

164  U.  S.  696,  21  L.  Ed.  966,  14  Sup.  Ct.  1196,  ALLEN  ▼.  TABLTON. 

What,  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  474. 

164  U.  8.  697,  21  L.  Ed.  743,  14  Sup.  Ct.  1216,  WOODMAN  PEBBLINa 
MACHINE  CO.  ▼.  GUILD. 

Entering  Judgment  according  to  stipulation  is  established  practice. 
Approved  in  In  re  Donnelly,  211  Fed.  119,  128  C.  C.  A.  20,  dismissing 
appeal  on  stipulation  that  order  adjudging  x)er8on  bankrupt  and  appoint- 
ing receiver  be  reversed  and  proceedings  dismissed. 

164  U.  S.  698-608,  22  L.  Ed.  378,  14  Sup.  Ct.  1172,  HABDY  V.  HABBIN. 

Identity  of  man  can  scarcely  be  est^rblished  by  proving  similarity  of 
paper,  of  disputed  origin,  to  his  own. 
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Approved  in  Fourth  Nat.  Bank  ▼,  McArthur,  168  N.  C.  54,  84  S.  E. 
42 f  on  issue  as  to  genuineness  of  signatures  of  indorsers  to  notes  sued 
on,  it  was  error  on  cross-examination  to  submit  to  witnesses  testifying 
as  to  their  opinions  of  genuineness  imitated  signatures  to  test  knowl- 
edge. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presumi>- 
tion  against  him.    Note,  Ann.  Gas.  1914A,  928. 

154  U.  S.  610,  22  I..  Ed.  420,  14  Sup.  Ot.  1195,  BAfiSE  V.  BEOWKSVILI.E. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  4'/6. 

154  U.  S.  610-614,  22  L.  Ed.  562,  14  Sup.  Ot.  1177,  BOaSBS'  LOCOMOTIVE 
ETC.  WORKS  ▼.  HELM. 

SufiGiciency  of  evidence  to  overcome  denial  of  contract.  Note,  4 
L.  R.  A.  (N.  S.)  411. 

154  U.  S.  617,  22  L.  Ed.  463,  14  Sup.  Ct.  1199,  COMMEBCIAL  BANK  OF 
CLEVELAND  V.  lOLA. 

Applicability  io  municipal  corporation  of  constitutional  prohibition 
against  special  laws  conferring  corporate  privileges  or  powers. 
Note,  9  Ann.  Gas.  1172. 

Curative  Act  as  special  l^^lation.    Note,  5  L.  R.  A.  (N.  S.)  329. 

154  U.  S.  618-619,  23  L.  Ed.  391,  14  Sup.  Ct.  Il79,  TURNER  ▼.  WARD. 

Proof  of  representations  of  same  general  diaracter  as  those  alleged  in 
bill  will  sustain  Judgment. 

Cited  in  In  re  J.  S.  Appel  Suit  &  Cloak  Co.,  198  Fed.  325,  bankruptcy 
proceedings  against  purchaser  did  not  deprive  seller  of  right  to  rescind 
sale  for  fraud  and  to  reclaim  goods  in  hands  of  trustee;  Joslyn  v.  Cad- 
illac Automobile  Co.,  177  Fed.  867,  101  C.  C.  A.  77,  allowing  rescission 
of  sale  of  automobile  for  false  representations  as  to  horse-power  engine 
would  develop;  William  Openhym  &  Sons  v.  Blake,  157  Fed.  538,  87 
C.  C.  A.  122,  seller  of  goods  may  rescind  sale  for  fraud  after  institution 
of  bankruptcy  proceedings  against  purchaser,  where  right  is  reasonably 
exercised;  Dorsey  v.  Watkins,  151  Fed.  346,  denying  rescission  of  con- 
tract to  purchase  herd  of  dairy  cows  on  ground  that  they  had  tubercu- 
losis and  were  unfit  for  dairy  purposes,  where  there  was  no  warranty 
or  misrepresentation  and  purchaser,  expert  in  dairy  business,  had  full 
opportunity  to  inspect ;  In  re  J.  S.  Patterson  &  Co.,  125  Fed.  565,  hold- 
ing omission  of  three  thousand  five'^hundred  dollars  owed  relatives  from 
credit  chart  given  vendor  as  true  and  accurate  statement  of  assets  and 
liabilities  entitles  latter  to  reclaim  goods ;  In  re  Hamilton  Furniture  etc. 
Co.,  117  Fed.  776,  holding  purchaser's  representation  of  thirty  thousand 
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dollars  assets  above  liabilities  wben  assets  covered  only  sixty  per  cent 
of  liabilities  entitles  vendor  to  rescission  for  fraud ;  In  re  Weil,  111  Fed. 
898,  holding  seller  of  goods  on  credit  to  merchant  on  reliance  upon  lat- 
ter's  false  statements  to  mercantile  agency  may  rescind  sale  on  bank- 
ruptcy; In  re  Epstein,  109  Fed.  877,  holding  wholesale  dealer  selling 
goods  to  bankrupt  on  strength  of  latter's  false  statements  of  assets  to 
commercial  agency  may  rescind  sale. 

154  U.  8.  619,  23  I<.  Ed.  610,  14  Sup.  Ot.  1190,  ORAKT  y.  DEVIJN. 

State  decision  that  facts  do  not  bring  party  within  Federal  statute 
is  not  denial  of  statute's  validity. 

Approved  in  Illinois  v.  Economy  Light  etc.  Co.,  234  U.  S.  624,  58 
L.  Ed.  1439,  34  Sup.  Ct.  973,  State  has  no  Federal  rights  it  may  assert 
on  behalf  of  itself  or  citizens  in  regard  to  river  wholly  within  its  bound- 
ary declared  non-navigable  by  highest  State  court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  521,  643. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  44* 

154  U.  S.  620,  23  L.  Ed.  267,  14  Sup.  Ot.  1196,  ATHEBTON  y.  FOWIVEB. 
Not  cited. 

154  17.  8.  620,  23  L.  Ed.  601,  14  Sup.  Ot.  1206,  MEAD  ▼.  PINYABD. 

Deeds — Substitute  conveyances.    Note,  44  L.  B.  A.  (N.  S.)  849. 

154  U.  S.  623,  23  I..  Ed.  913,  14  Sup.  Ot.  1179,  BEBBETESA  ▼.  UNITED 
STATES. 

Mexican  grants  not  recorded  in  proper  archives  are  not  allowed. 

Approved  in  Whitney  v.  United  States,  181  U.  S.  110,  45  L.  Ed.  773, 
21  Sup.  Ct.  668,  holding  not  entitled  to  confirmation  title  under  Mexican 
grant  in  New  Mexico  by  Governor  without  evidence  of  approval  by 
assembly  or  record  in  Mexican  archives;  United  States  v.  Ortiz,  176 
U.  S.  426,  44  L.  Ed.  631,  20  Sup.  Ct.  468,  holding  Act  of  March  3,  1891, 
§  13,  charges  applicant  for  confirmation  of  private  land  claim  to  prove 
existence,  r^ularity  and  archive  record  of  grant. 

154  U.  S.  624,  23  I..  Ed.  892,  14  Sup.  Ot.  1203,  HEBHOIiD  ▼.  UPTON. 

Corporate  stockholder,  holding  part  of  increased  stock,  Is  estopped  to 
deny  regularity  of  its  issue. 

Approved  in  Gilmore  v.  Smathers,  167  N.  C.  446,  83  S.  E.  826,  agent 
is  not  personally  liable  on  subscription  of  stock  according  to  prior  agree- 
ment with  principal,  where  stock  is  issued  to  and  paid  for  by  principal. 
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154  V.  S.  625,  23  Lw  Ed.  1009,  14  Sap.  Oi.  1180,  JOHANSSON  v.  STEPHAN- 
BON. 

Mere  expression  of  opinion  is  not  misrepresentation  Justifying  rescis- 
sion. 

Approved  in  The  Kennebec,  231  Fed.  425,  contract  by  owner  of  tng  to 
go  to  assistance  of  steamer  aground  is  not  deprived  of  binding  effect 
because  representative  of  steamship  stated  that  service  required  was 
"not  salvage  job,  but  towing  proposition,"  where  fact  that  vessel  was 
aground  was  stated  and  service  rendered  was  salvage  service;  Kimber  v. 
Young,  137  Fed.  749,  70  C.  C.  A.  178,  statement  that  corporate  bonds 
were  good  and  would  be  paid  at  maturity,  though  made  positively,  was 
mere  matter  of  opinion;  Home  Gas  Co.  v.  Mannington  Co-operative 
Window  Glass  Co.,  63  W.  Va.  272,  61  S.  E.  331,  denying  rescission  of 
contract  to  furnish  sufficient  gas  to  supply  window-glass  factory  of  at 
least  twelve  pots  alleged  to  have  been  executed  because  of  representation 
that  not  more  than  eight  hundred  thousand  feet  per  month  would  be 
required  where  bill  and  evidence  show  much  more  was  required. 

Expression  of  opinion  as  fraud.    Note,  85  L.  R.  A.  434. 

164  t7.  S.  626-627,  24  L.  Ed.  270,  14  Sup.  Ct.  1180,  FXTTSBTTSaH  LOCOMO- 
TIVE ETC.  WORKS  V.  STATE  NATIONAL  BANK. 

Appeal  dismissed  where  value  of  dispute  only  fifteen  hundred  dollars, 
although  property  concerned  worth  more. 

Approved  in  Decker  v.  Williams,  73  Fed.  311,  jurisdiction  depends  on 
amount  involved  in  appellate  court,  not  court  below. 

License  or  occupation  tax  on  hawkers,  peddlers  and  persons  solicit- 
ing orders  by  sample  or  otherwise,  as  violating  the  commerce 
clause.    Note,  19  L.  B.  A.  (N.  S.)  302. 

154  U.  S.  028-629,  24  L.  Ed.  916,  14  Sup.  Ot.  1181,  FIRST  NAT.  BANK 
V.  COOK. 

Not  cited. 

154  U.  S.  629,  24  L.  Ed.  926,  14  Sup.  Ct.  1183,  COBBY  ▼.  CAMPBELL. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  Stiite  courts.    Note,  63  L.  R.  A.  581. 

Miscellaneous.  Cited  in  Oskamp  v.  Lewis,  103  Fed.  909,  sustaining 
assessment  of  property,  without  notice  to  owner,  where  by  Rev.  Stats. 
Ohio,  §  5848,  the  owner  is  expressly  given  right  to  test  validity  of  same. 

154  U.  S.  629-631,  24  L.  Ed.  680,  14  Sup.  Ct.  1184,  HUTCHINSON  ▼.  THE 
NOBTHFIELD. 

EaclL  vessel  may  assuire  other  will  do  its  duty,  making  conxse  and 
speed  accordingly. 
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Approved  in  The  Delaware,  161  U.  S.  469,  40  L.  Ed.  775,  16  Sup.  Ct. 
521,  and  The  New  York,  82  Fed.  829,  27  C.  C.  A.  154,  both  reaffirming 
rale ;  The  George  S.  Schultz,  84  Fed.  512,  28  C.  C.  A.  476,  privileged  ves- 
sel is  liable  only  where  continuance  in  course  involved  apparent  danger; 
The  Mai^erite,  87  Fed.  960,  preferred  vessel  is  not  at  fault  for  main- 
taining course  and  speed  as  long  as  it  is  possible  for  other  to  avoid  her 
by  porting;  The  Cygnus,  142  Fed.  89,  73  C.  C.  A.  309,  violation  of  star- 
board hand  rule;  The  Greystoke  Castle,  199  Fed.  525,  steamship  over- 
taking and  running  down  tug  preceding  her  in  San  Francisco  Bay  for 
purpose  of  docking  her  is  in  fault  for  not  keeping  out  of  way,  and  tug 
ia  not  in  fault  for  not  having  lookout  aft ;  United  States  v.  Erie  R.  Co., 
172  Fed.  58,  96  C.  C.  A.  538,  holding  both  vessels  in  fault  for  collisioiv, 
one  for  not  keeping  speed  as  required  by  rules,  and  other  for  not  sooner 
observing  first  had  practically  stopped ;  The  Mauch  Chunk,  154  Fed.  184, 
83  C.  C.  A.  276,  holding  both  ferry-boats  "Northfield"  and  "Mauch 
Chunk"  in  fault  for  collision,  former  for  attempting  to  cross  bow  of 
latter  in  violation  of  starboard  rule,  and  latter  for  failing  to  keep  look- 
out and  insistence  on  privilege  given  her  by  rule;  The  Chicago,  125  Fed. 
717,  60  C.  C.  A.  480,  holding  privileged  vessel  should  maintain  her  course 
and  speed  in  absence  of  distinct  indication  that  burdened  vessel  is  to  fail 
in  her  duty ;  The  C.  R.  Hoyt,  136  Fed.  676,  arguendo. 

164  t7.  8.  631-632,  24  L.  Ed.  705,  14  Sup.  Ct.  1184,  CIiABK  Y.  BEECHEB. 

m 

Decree  setting  aside  deed  to  wife  is  error  so  far  as  adjudging  rents, 
etc.,  against  her. 

Approved  in  Allen- West  Com.  Co.  v.  Grumbles,  161  Fed.  468,  under  law 
of  Arkansas,  action  cannot  be  maintained  against  wife  as  garnishee  by 
creditor  of  husband  to  recover  personal  judgment  against  her,  or  for 
proceeds  of  property  given  her  by  husband  in  fraud  of  creditors. 

Distinguished  in  Bigby  v.  Warnock,  115  Ga.  391,  41  S.  E.  624,  holding 
wife  being  fraudulent  grantee  of  husband  is  liable  personally  to  creditors 
of  husband  and  cannot  plead  disposition  of  property  or  debt  due  from 
husband. 

Liability  for  rents  and  profits  of  grantee  in  fraudulent  conveyance. 
Note,  Ann.  Gas.  1914A,  1011. 

164  U.  S.  632-^5,  24  L.  Ed.  664,  14  Sup.  Ot.  1182,  STBONO  ▼.  UNITED 
STATES. 

Owner  failing  to  keep  ship  in  repair  as  agreed,  charterer  may  discliarge 
her  anywhere. 

Approved  in  The  Ely,  110  Fed.  573,  holding  charterer's  violation  of 
charter  by  going  on  unauthorized  trip  does  not  render  him  liable  for 
damages  from  marine  perils  not  caused  by  such  trip ;  Sutcliff  v.  Seligman, 
110  Fed.  562,  holding  injury  to  launch  by  breaking  of  eccentric  pin  due 
to  its  insufficiency  while  launch  was  engaged  in  trip  on  stream  different 
than  that  mentioned  in  charter  was  not  breach  thereof;    Ronalds  y. 
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Leiter,  109  Fed.  907,  48  C.  C.  A.  708,  holding:  where  ship  was  not  sea- 
worthy as  warranted,  charterer  might  discharge  vessel  for  charter  pur- 
poses and  recover  cost  of  repairs  and  towage  chaiges. 

■ 

154  U.  S.  685-636,  24  L.  Ed.  368,  14  Snp.  Ct.  1180,  OOOBENOUOH  HOB8E- 
SHOE  MFO.  00.  V.  BHODE  ISLAND  HOBSE8HOE  CO. 

Supreme  Court  can  look  only  to  State  court^i  final  Judgment,  and  must 
look  only  to  record  sent  up. 

Approved  in  Telloride  Power  Transmission  Co.  v.  Rio  Grande  etc.  Ry. 
Co.,  175  U.  S.  642,  44  L.  Ed.  807,  20  Snp.  Ct.  246,  supplemental  tran- 
script, filed  after  judgment  in  State  court,  cannot  be  considered. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  515. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  68  L.  R.  A.  880. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  471. 

Certiorari  may  issue  to  correct  omissions  in  transcript  of  State  Judg- 
ment, hut  not  to  add  to  State  record. 

Approved  in  Louisville  etc.  R.  Co.  v.  Woodford,  157  Ky.  427,  163 
S.  W.  238,  Federal  Supreme  Court  will  not  correct  error  in  transcript 
from  State  court,  and  trial  court  having  lost  jurisdiction,  error  must  be 
corrected  by  Court  of  Appeals  and  certified  to  Supreme  Court. 

Power  of  trial  court  to  correct  record  after  appeal  or  writ  of  error. 
Note,  81  L.  R.  A.  (N.  8.)  208. 

154  t7.  S.  639,  24  L.  Ed.  1044,  14  Sup.  Ot.  1186,  HAGAR  T.  OALIFORKIA. 

It  must  appear  that  Federal  question  was  necessarily  raised,  not  that 
it  might  have  been. 

Approved  in  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co.,  228 
U.  S.  331,  57  L.  Ed.  861,  33  Sup.  Ct.  510,  Federal  question  raised  for 
first  time  on  petition  for  rehearing  in  State  court  is  too  late ;  Osborne  v. 
Clark,  204  U.  S.  569,  51  L.  Ed.  627,  27  Sup.  Ct.  319,  fact  that  statute 
assailed  in  State  court  as  invalid  under  State  Constitution  might  have 
been  assailed  as  invalid  under  Federal  Constitution  does  not  give  this 
court  jurisdiction  to  review  on  writ  of  error  where  suggestion  is  first 
made  on  writ  of  error  that  decision  is  wrong  under  Federal  Constitution. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  68  L.  R.  A.  472,  474. 

154  V.  S.  639-640,  24  L.  Ed.  650,  14  Sup.  Ct.  1181,  KEOGH  ▼.  ORIENT 
FIRE  INS.  CO. 

Not  cited. 


1213  NOTES  ON  U.  S.  REPORTS.        154  U.  S.  642-650 

154  U.  S.  642,  25  L.  Ed.  336, 14  Svp.  Ct  1198,  I£AV£NWOBTH  v.  KINNEY. 

Mandamiu  to  compel  tax  levy  is  properly  against  mayor  and  council 
in  corporate  capacity. 

Approved  in  Wilson  ▼.  United  States,  221  U.  S.  377,  Ann.  Gas.  1912D, 
558,  55  L.  Ed.  778,  31  Sup.  Ct.  538,  holding  subpoena  duces  tecum  to 
compel  corporation  to  produce  documents  is  valid,  and  officer  refusing 
on  ground  of  self-incrimination  may  be  punished  for  contempt. 

154  U.  S.  644,  25  L.  Ed.  157,  14  Sup.  Ot.  1188,  BETTS  v.  IffUGBIDOE. 

Bill  of  exceptions  cannot  be  used  to  bring  up  whole  testimony  for 
review. 

Approved  in  Porter  v.  F.  M.  Davies  &  Co.,  223  Fed.  467,  140  C.  C.  A. 
11,  judgment  in  action  at  law  in  Federal  court,  although  jury  is  waived 
and  cause  tried  to  court,  is  reviewable  only  on  writ  of  error;  Mason  v. 
United  States,  219  Fed.  549,  135  C.  C.  A.  315,  where  no  findings  of  fact 
or  declarations  of  law  were  requested  in  action  at  law  tried  to  court, 
judgment  was  equivalent  to  verdict  and  not  subject  to  exception;  Na- 
tional Surety  Co.  v.  United  States,  200  Fed.  143,  118  C.  C.  A.  360,  in 
absence  of  request  to  find  fact  specially,  or  to  find  for  defendant  gener- 
ally, and  exception  to  ruling  thereon,  finding  for  plaintilf  stands  as  ver- 
dict, and  exception  thereto  presents  no  question  for  review. 

154  U.  8.  645,  38  L.  Ed.  1091,  14  Sup.  Ot  1186,  INaEBSOUi  v.  BOUBNE. 

Creditor  cannot  appeal  to  Supreme  Court  from  Circuit  judgment  in  pro- 
ceeding to  prove  claim. 

Approved  in  Kyle  v.  Hammond,  192  Fed.  560, 113  C.  C.  A.  31,  remedy 
for  dismissal,  for  want  of  jurisdiction,  of  petition  to  review  decision 
in  bankruptcy  is  not  application  for  leave  to  appeal  to  Supreme  Court, 
but  by  mandamus  or  certiorari. 

154  t7.  S.  648-649,  25  L.  Ed.  309,  14  Sup.  Ct  1188,  WILLIABIS  ▼.  XTNITEB 
STATES. 

Not  cited. 

154  U.  S.  649,  25  L.  Ed.  585,  14  Sup.  Ct  1207,  NOBTH  v.  McDONAIJ>. 
Not  cited. 

154  U.  S.  650,  25  L.  Ed.  562,  14  Sup.  Ct.  1189,  LAMMEBS  v.  NISSEN. 
Findings  of  two  State  courts  will  not  be  disturbed  unless  error  clear. 
Approved  in  Harding  v.  Giddings,  73  Fed.  338,  19  C.  C.  A,  508,  Cir- 
cuit Court  of  Appeals  is  loath  to  disturb  findings  of  District  Court, 
approved  by  Circuit  Court;  Topping  v.  Cohn,  71  Neb.  562,  99  N.  W. 
373,  where  water  of  river  gradually  recedes,  land  left  diy  belongs  to 
riparian  owner. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  577. 


164  U.  S.  651-667         NOTES  ON  U.  S.  REPORTS.  1214 

164  V.  S.  661,  25  L.  Ed.  802,  14  Sop.  Ot.  1189,  FOLIiANSBEE  v.  BATiTtAKD 
PAV.  OO. 

Not  cited. 

164  U.  S.  663,  26  L.  Ed.  877,  14  Sap.  Ct.  1189,  aBAND  TEUMK  BY.  OO.  ▼• 
WAI.KEB. 

Not  cited. 

154  U.  S.  664-656,  25  L.  Ed.  974,  14  Sup.  Ot  1190,  DALLAS  00.  T.  HUIDB- 
KOFEB. 

Whether  corporation  had  legal  existence  when  snhscrlptlon  made  can- 
not be  raised  collaterally. 

Approved  in  Dallas  Co.  v.  Hnidekoper,  154  U.  S.  655,  25  L.  Ed.  976, 
14  Sup.  Ct.  1200,  following  rule;  Farmers'  Loan  etc.  Co.  v.  Toledo 
etc.  Ry.  Co.,  67  Fed.  55,  stockholders  of  de  facto  corporation  cannot 
deny  corporate  existence  to  defeat  bonds ;  Africa  v.  Board  of  Mayor  etc. 
of  Knoxville,  70  Fed.  732,  and  Louisville  Trust  Co.  v.  Louisville  etc.  Ry. 
Co.,  84  Fed.  543,  28  C.  C.  A.  202,  both  reaflBrming  rule;  Toledo  etc.  R.  R. 
Co.  V.  Continental  Trust  Co.,  96  Fed.  507,  36  C.  C.  A.  155,  creditors 
dealing  with  de  facto  corporation  are  estopped  to  deny  corporate  exist- 
ence,  to  defeat  nM)rtgage;  Kardo  Co.  v.  Adams,  231  Fed.  968,  where 
three  corporations  owning  patents  to  parts  of  automobiles  organized 
fourth  corporation  to  protect  their  rights,  new  corporation  was  cor- 
poration de  facto,  if  not  de  jure,  and  defendant  in  infringement  suit 
brought  by  it  could  not  attack  legality  of  its  organization. 

154  TJ.  S.  666,  25  L.  Ed.  989,  14  Sap.  Ot.  1190,  OAGE  T.  OABBAHER. 

Bemoved  cause  will  he  remanded  If  no  controYersy  wholly  between 
citizens  of  different  States,  fully  determinable. 

Approved  in  Raphael  v.  Trask,  118  Fed.  779,  holding  in  suit  to  re- 
strain partnership  acting  for  itself  and  as  agent  for  stockholders  from* 
selling  railroad  stock,  all  partners  are  necessary  parties;  Yamell  v. 
Felton,  104  Fed.  162,  102  Fed.  370,  holding  where  there  are  several 
plaintiffs  or  defendants,  every  necessary  party  on  one  side  must  have 
citizenship  different  from  every  necessary  party  on  other;  Green  v. 
Heaston,  154  Ind.  128,  56  N.  E.  88,  holding  removal  petition  alleging 
diverse  residence  at  time  complaint  filed  is  insufiBcient  where  pleadings 
do  not  show  diverse  citizenship. 

154  U.  S.  657,  26  L.  Ed.  771, 14  Sup.  Ot.  1190,  THE  LOUISVILIJB  ▼.  HALXJ- 
DAY. 

Where  admiralty  suit  gets  Into  Olrcuit  ftom  District  Oonrt,  it  Is  a  pro- 
ceedlng  de  novo. 

Approved  in  Chicago  Ins.  Co.  v.  Graham  ft  Morton  Transp.  Co.,  108 
Fed.  273,  47  C.  C.  A.  320,  holding  admiralty  appeals  are  tried  in  Cir- 
cuit Court  of  Appeals  on  new  evidence  and  new  pleadings  as  formerly 
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in  Circuit  Court ;  Gilchrist  v.  Chicago  Ins.  Co.,  104  Fed.  571,  44  C.  C.  A. 
43,  holding  act  of  1891,  creating  Circuit  Court  of  Appeals,  does  not 
alter  previous  practice  that  admiralty  appeals  bring  up  for  trial  de 
novo  all  issues  raised  by  pleadings. 

154  U.  S.  657-658,  38  L.  Ed.  1092,  14  Sup.  Ot.  1209,  J0t7AN  ▼.  DIVOU.. 

Estoppel  against  assertion  of  title  or  interest  in  realty  by  con- 
cealing or  representing  it  to  be  in  another.  Note,  48  L.  B.  A. 
(N.  S.)  746. 

154  tJ.  S.  658,  31  Lw  Ed.  698,  14  Sop.  Ct.  1216^  WOODFOLK  ▼.  SEDDON. 

Not  cited. 

154  U.  S.  659,  25  L.  Ed.  772,  14  Sup.  Ct  1191,  SEA  v.  OONNEOnOUT  MUT. 
LITE  INS.  00. 

OmiBsion  to  state  return  day  of  writ  with  certainty  is  amendable. 
Approved  in  Seaboard  Air  line  Ry.  Co.  v.  Horton,  233  U.  S.  497, 
Ann.  Oas.  1915B,  475,  L.  B.  A.  19150,  1,  58  L.  Ed.  1067,  34  Sup.  Ct. 
635,  8  N.  C.  C.  A.  846,  writ  of  error  in  terms  returnable  within  thirty 
days  from  date  thereof  substantially  complies  with  return  day  pro- 
vision in  clause  5  of  Rule  8  of  this  court;  Betts  v.  Gahagan,  205  Fed. 
892,  124  C.  C.  A.  203,  allowing  amendment  where  return  day  in  writ 
of  error  was  erroneously  left  blank  by  clerk,  upon  showing  that  coun- 
sel for  plaintiffs  in  error  misapprehended  law  in  supposing  return  day 
might  be  left  blank. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  840. 

154  U.  S.  660-661,  26  Lw  Ed.  307,  14  Sup.  Ot.  1191,  BANK  OF  MONTBEAI. 
v.  WHITE. 

Befusal  to  glYe  wbolly  immaterial  bharge  is  not  reversible  error. 
Approved  in  Hanover  Nat.  Bank  v.  Suddath,  215  U.  S.  117,  54  L.  Ed. 
118,  30  Sup.  Ct.  58,  where  bank  refuses  to  do  particular  thing  requested 
with  securities  delivered  to  it  for  that  purpose  only,  it  has  no  general 
lien  on  such  securities. 

154  U.  S.  661-663,  26  !•.  Ed.  178,  14  Sup.  Ot.  1192,  WHITE  ▼.  UNITED 
STATES. 

United  States  is  not  responsible  for  loss  to  chartered  ship  from  master's 
disobedience  of  military  commander. 

Approved  in  The  Ely,  110  Fed.  573,  holding  unauthorized  acts  on 
voyage  entail  no  responsibility  except  for  loss  proceeding  from  acts 
themselves. 

Demise  of  vessel  by  charter-party.    Note,  5  Ann.  Oas.  623. 

Prima  facie  evidence  of  ownership  of  ship  from  register.  Note^ 
24  £.  B.  0.  815. 
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154  U.  S.  663,  26  L.  Ed.  176,  14  Bop.  Ot.  lltt,  UtLAVQrBLOf  v.  FOWI.EB. 

Supreme  dmrt  can  look  beyond  Federal  qnestion  enoneoiiflly  decided 
to  see  if  other  matters  siwtain  Judgment. 

Approved  in  German  Sav.  etc.  Soc.  v.  Dormitzer,  192  U.  S.  128,  48 
Ii.  Ed.  876,  24  Sup.  Ct.  222,  holding  decree  of  divorce  may  be  impeached 
collaterally  in  courts  of  another  State  by  showing  of  no  jurisdiction 
in  court  granting  same. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  68  L.  R.  A.  572. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  63  L.  R.  A. 
57. 

164  U.  S.  664,  26  !•.  Ed.  560,  14  Sup.  Ot  1209,  SICHMOND  MIN.  OO.  T. 
EUREKA  MIN.  CO. 

Not  cited. 

154  t7.  S.  665-466,  26  !•.  Ed.  488,  14  Sup.  Ot.  1209,  BEWABB  ▼.  OOMBAt7. 
Appellant  cannot  object  to  removal  brought  about  on  his  application. 
Approved  in  Empire  Min.  Co.  v.  Propeller  Tow-Boat  Co.,  108  Fed. 
903,  holding  petition  to  remove  is  waiver  of  all  personal  privilege  of 
suit  only  in  district  of  residence;  Finley  v.  Chamberlain,  46  Fla.  587, 
35  South.  3,  sustaining  order  transferring  cause  from  one  circuit  to 
another  against  collateral  attack  because  facts  showing  disqualification 
imperfectly  set  out. 

154  U.  8.  666-667,  26  Is,  Ed.  562,  U  Sup.  Ot.  1215,  WIOHT  T.  OONBIOT. 

Not  cited. 

154  t7.  S.  667-668,  26  L.  Ed.  86,  14  Sup.  Ot.  1191,  FEANOE  ▼.  HIS80UBI. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  543. 

154  U.  8.  668-669,  26  L.  Ed.  486,  14  8up  Ot.  1193,  GBEEN  T.  FISK.      •  ^ 

Not  cited. 

154  U.  8.  669-670,  26  L.  Ed.  634,  14  Sup.  Ot  1208,  PBIGE  ▼.  KELLY. 

Not  cited. 

154  U.  8.  671,  38  L.  Ed.  1093,  14  Sup.  Ot  1204,  LEVY  T.  BANOEL. 

Not  cited. 

154  t7.  8.   672-673,  26  L.  Ed.   1022,   14  Sup.   Ot   1195,  BOKNIITBLD    T. 
PRIOE. 

Error  is  not  proper  way  to  review  territorial  Supreme  Oonrt  Judgment 
without  Jury. 
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Distin^ished  in  Shields  v.  MongoUon  Exploration  Co.,  137  Fed.  543, 
70  C.  C.  A.  123,  upholding  Circuit  Court  of  Appeal  jurisdiction  over 
appeals  from  Alaska  District  Court. 

154  U.  S.  67S-e74,  26  L.  Ed.  929,  14  Sop.  Ot.  IIM,  MELLON  v.  DELAWARE 
ETC.  B.  S.  CO. 

Not  cited. 

154  U.  S.  675,  26  L.  Ed.  1068,  14  Sop.  Ct.  1214,  X7PT0N  v.  BCA80N. 

Not  cited. 

154  U.  S.  676,  26  L.  Ed.  740,  14  Sup.  Ci.  1193,  QBAME  v.  MUTUAL  A8SUB. 
SOCIET7. 

Not  cited. 
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155  U.  8.  3-10,  39  I..  Ed.  49,  15  Sup.  Ot.  19,  INTEBSTATE  OOMMEBOE 
COMMISSION  y.  BBIMSOir. 

Section  12,  Interstate  Commerce  Act,  authorizing  employment  of  Cir- 
cuit Court  process,  is  Toid,  per  Brewer  dissenting. 

Approved  in  United  States  v.  Toledo  Newspaper  Co.,  220  Fed.  473, 
holding  pablications  in  newspaper  tending  to  embarrass  judge  in  con- 
sideration of  pending  cause  is  contempt;  Thatcher  v.  United  States, 
212  Fed.  804,  129  C.  C.  A.  255,  order  disbarring  attorney  from  prac- 
tice in  Federal  courts  is  reviewable  on  writ  of  error  and  not  by  appeal ; 
Louisville  etc.  K.  Co.  v.  Interstate  Commerce  Commission,  184  Fed. 
124,  upholding  order  of  Interstate  Commerce  Commission  reducing  rates 
of  carrier  on  complaint  of  shippers  in  New  Orleans;  In  re  O'Shea, 
166  Fed.  182,  in  special  pension  examination,  witness  may  refuse  to 
answer  question  on  ground  of  self-incrimination;  McDougall  v.  Sheri- 
dan, 23  Idaho,  223,  128  Pac.  965,  holding  **due  process  of  law*'  does 
not  require  jury  in  contempt  proceedings;  United  States  v.  Bell,  81 
Fed.  848,  in  construing  pension  law. 

155  U.  8.  13-46,  39  L.  Ed.  52,  15  Sup.  Ot.  4,  BOBB  v.  VOS. 

Election  of  remedies  is  determined  by  any  decisive  act  of  party  with 
knowledge  of  rights  and  facts. 

Approved  in  A.  Klipstein  &  Co.  v.  Grant,  141  Fed.  72,  72  C.  C.  A. 
511,  reaffirming  rule;  Friederichsen  v.  Renard,  231  Fed.  885,  where  bill 
to  rescind  sale  of  land  for  fraud  and  to  recover  incidental  damages 
was  transferred  to  law  side  of  court,  amendment  claiming  damages  for 
fraud  sets  up  new  cause  of  action;  In  re  Fitzhugh  Hall  Amusement 
Co.,  228  Fed.  171,  seller  of  property  under  conditional  sale  contract 
by  levying  on  property  to  enforce  judgment  in  action  to  recover  pur- 
chase price  elected  to  treat  sale  as  absolute,  and  on  bankruptcy  of 
purchaser  cannot  claim  title  under  contract;  Seattle  etc.  Ry.  Co.  v. 
City  of  Seattle,  216  Fed.  701,  holding  city  having  elected  to  compel 

(1219; 
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compliance  with  conditions  of  franchise  could  not  repeal  franchise; 
Roseboom  y.  Corbitt,  196  Fed.  634,  116  C.  C.  A.  301,  collection  of  notes 
given  for  rental  of  leased  land  purchased  by  complainant  after  discov- 
ery of  misrepresentation  was  election  to  ratify  purchase  and  bar  to 
suit  to  rescind  sale  for  misrepresentation;  Berry  v.  Chase,  179  Fed. 
429,  102  C.  C.  A.  572,  assignment  of  claim  against  agent  with  express 
authorization  of  suit  against  undisclosed  principal,  although  assignor 
had  knowledge  of  principal  originally  undisclosed,  does  not  amount  to 
election;  In  re  Stewart,  178  Fed.  467,  creditor,  deprived  of  property 
through  fraudulent  acts  of  bankrupt,  discovering  fraud  after  he  has 
proved  claim,  is  not  estopped  to  withdraw  claim  and  reclaim  his  prop- 
erty; Water,  Light  etc.  Co.  v.  City  of  Hutchinson,  160  Fed.  43,  19 
L.  R.  A.  (N.  S.)  219,  90  C.  C.  A.  547,  plaintiff  defeated  in  suit  on  ex- 
press contract  for  lighting  may  maintain  suit  on  quantum  meruit;  Mc- 
Ewen  v.  Harriman  Land  Co.,  138  Fed.  808,  71  C.  C.  A.  163,  denying 
participation  in  fruits  of  litigation  to  stockholders  not  contributing  to 
expenses  of  suits  by  receiver  to  recover  secret  profits  from  promoters; 
National  etc.  Pipe  Works  v.  Oconto  City  Water  Co.,  113  Fed.  803,  5] 

C.  C.  A.  465,  holding  decision  that  waterworks  property  was  not  sub- 
ject to  mechanic's  lien  precludes  plaintiff  asserting  same  from  main- 
taining second  suit  to  redeem;  Dowdy  v.  Calvi,  14  Ariz.  154,  125  Pac. 
876,  pendency  of  action  to  replevin  money  does  not  affect  plaintiff's 
right  to  pursue  valid  remedy  for  its  conversion;  Columbia  Heights 
Realty  Co.  v.  Macfarland,  31  App.  D.  C.  124,  where,  in  condemnation 
proceedings  for  street  extension,  property  owner  claims  act  of  Congress 
passed  pending  proceedings  superseded  act  under  which  they  were 
brought,  he  is  estopped  to  object  to  award  against  him  on  ground  that 
second  act  did  not  supersede  first;  Tyler  v.  Moses,  13  App.  D.  C.  446, 
holding  notification  to  guarantor  is  not  election  by  purchaser  to  affirm 
purchase  of  stock  and  options  which  will  estop  him  from  proceeding 
against  seller  for  fraudulent  representations;  Smith  v.  Gilmore,  7  App. 

D.  C.  198,  where  vendee  of  piano  under  conditional  contract  dies  be- 
fore purchase  price  is  paid,  application  by  vendor  to  probate  court  to 
compel  payment  is  election  precluding  recovery  of  piano  by  replevin; 
Weeke  v.  Reeve,  65  Fla.  376,  61  South.  750,  vendee  having  ratified  pur- 
chase of  land  by  bringing  action  for  damages  cannot  repudiate  purchase 
and  have  rescission;  Kennedy  v.  Manry,  6  Ga.  App.  819,  66  S.  E.  31, 
foreclosure  of  mortgage  upon  personal  property  of  mortgagor  is  such 
disaffirmance  of  title  as  waives  assertion  of  title  by  mortgagee,  al- 
though mortgage  is  only  party  of  contract  containing  reservation  of 
title;  American  Car  etc.  Co.  v.  Smock,  48  Ind.  App.  363,  91  N.  E.  751, 
where  servant  sustaining  personal  injury  released  claim  in  considera- 
tion of  certain  sum  paid  and  promise  of  employment  for  life,  master 
electing  to  rely  on  contract  of  release  is  bound  by  its  terms;  Noyes  y. 
Edgerly,  71  N.  H.  504,  53  Atl.  313,  holding  allegation  of  election  is 
insufficient  where  it  fails  to  show  that  plaintiff  was  cognizant  of  his 
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l^al  right  so  as  to  make  an  intelligent  choice;  Phillips  y.  Rooker,  134 
Tenn.  466,  184  S.  W.  14,  plaintiffs  taking  decree  against  agents  of 
company  could  not  later  proceed  against  company  as  principal;  Bab- 
cock-Comish  Co.  v.  Urquhart,  53  Wash.  174, 101  Pac.  715,  holding  plain- 
tiff elected  its  remedy  in  first  action,  and  defendants  'failing  to  urge 
defense  of  election  in  second  action,  could  not  in  third  action,  similar 
to  first,  set  up  election  to  depend  on  different  remedy  in  second  action ; 
Smeester  v.  Shroeder,  123  Wis.  119,  101  N.  W.  364,  where  party  de- 
frauded in  exchange  of  horses  relinquished  possession  of  horse  and 
demanded  his  own  in  return,  he  could  not  thereafter  sue  for  breach 
of  warranty;  Whalen  v.  Gordon,  95  Fed.  314,  37  C.  C.  A.  70,  arguendo. 
Distinguished  in  Third  Nat.  Bank  v.  Humphreys,  66  Fed.  879,  holder 
of  promissory  notes  accepting  composition  notes  in  conditional  payment 
is  not  estopped  to  bring  action  on  original  notes;  In  re  Curtis,  94  Fed. 
632,  36  C.  C.  A..  430,  creditors  who  had  filed  claims  under  fraudulent 
assignment,  without  knowledge  of  fraud,  are  not  estopped  from  filing 
bill  of  involuntary  bankruptcy;  Detroit  Heating  etc.  Co.  v.  Stevens, 
20  Utah,  248,  58  Pac.  195,  mere  attempt,  without  legal  satisfaction,  to 
claim  remedy  to  which  party  is  not  entitled,  will  not  deprive  him  of 
right  to  resort  to  proper  remedy ;  Clark  v.  Hall,  54  Neb.  485,  holding  no 
election  of  remedies;  dissenting  opinion  in  American  Car  etc.  Co.  v. 
Smock,  48  Ind.  App.  369,  91  N.  E.  753,  majority  holding  master  elect- 
ing to  rely  on  contract  of  release  is  bound  by  all  its  terms. 

Bight  to  waive  tort  and  sue  in  assumpsit.    Note,  184  Am.  St.  Rep. 
190. 

Inconsistency  of  remedies  as  essential  to  application  of  doctrine  of 
election.    Note,  6  Ann.  Gas.  212. 

Bringing  suit  not  prosecuted  to  judgment  as  election  of  remedies. 
Note,  84  L.  B.  A.  (N.  S.)  316. 

Principal  appearing  in  court  and  claiming  proceeds  of  sale  >y  agent  is 
estopped  to  sue  in  equity  to  set  it  aside. 

Approved  in  Green  v.  Bogue,  158  U.  S.  503,  89  L.  Ed.  1070,  15  Sup. 
Ct.  985,  petitioner  in  equity  to  set  aside  fraudulent  sale  of  realty  is 
estopped  from  bringing  action  to  enforce  trust;  First  Nat.  Bank  v. 
Radford  Trust  Co.,  80  Fed.  578,  26  C.  C.  A.  1,  bondholders  who  had 
conditionally  accepted  new  bonds  in  place  of  old  and  made  demand  for 
interest  thereon  i^re  not  entitled  to  security  of  old  bonds;  Robinson  v. 
Sea  View  R.  Co.,  169  Fed.  320,  land  owner  who  appeared  in  State  court 
in  condemnation  proceedings  by  railroad  and  filed  claim  for  damages 
for  land  taken  is  estopped  to  deny  validity  of  proceedings  for  want 
of  notice,  or  to  attack  decree  collaterally  in  Federal  court;  Baltimore 
etc.  R.  R.  Co.  V.  Jolly,  71  Ohio  St.  124,  72  N.  E.  893,  party  accepting 
performance  of  contract  waives  fraud. 
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Principal's  fluit,  based  upon  act  of  agent,  shows,  nneqniYoeaUy,  ratifica- 
tion of  such  act. 

Approved  in  Lynch  v.  Smyth,  26  Colo.  112,  54  Pac.  637,  silence  of 
principal,  after  acquiring  knowledge  of  unauthorized  act  of  agent, 
amounts  to  ratification. 

Oircnit  €onrt  may  grant  equitable  relief  where  State  court  proceedings 
at  law,  regular  on  face,  are  inyalid. 

Approved  in  Brown  v.  Walker,  84  Fed.  534,  following  rule;  United 
States  V.  Beebe,  180  U.  S.  352,  45  L.  Ed.  569,  21  Sup.  Ct.  375,  holding 
district  attorney  has  no  authority  to'  accept  compromise  judgment  in 
favor  of  United  States  on  representation  of  defendant  that  latter  has 
no  property ;  Hendryx  v.  Perkins,  114  Fed.  807,  52  C.  C.  A.  435,  holding 
decree  entered  on  bill  to  impeach  prior  decree  for  fraud  is  final  and 
appealable. 

Distinguished  in  Evans  v.  Gorman,  115  Fed.  402,  holding  Rev.  Stats., 
§  720,  precludes  Federal  court  from  enjoining  sale  of  estate^  lands  or- 
dered by  Arkansas  probate  court  having  exclusive  jurisdiction  over 
such  estates. 

Trustees  may  ratify  sale  made  without  their  conseint  if  they  had  power 
to  authorize  at  time  of  sale. 

Approved  in  Hughes  Co.  v.  Ward,  81  Fed.  317,  county  commissioners 
may  ratify  unauthorized  action  of  State's  attorney. 

Judgment  consented  to  by  attorney,  appearing  without  party's  knowl- 
edge, can  be  relieved  against  only  in  equity. 

Approved  in  Louisville  etc.  Ry.  v.  Louisville  Trust  Co.,  174  U.  S.  567, 
48  L.  Ed.  1089,  19  Sup.  Ct.  823,  action  to  cancel  guaranty  of  negotiable 
bonds,  because  of  facts  not  appearing  upon  its  face,  must  be  brought 
in  equity;  McFarland  v.  Curtin,  233  Fed.  732,  complainant  not  citizen 
of  State  in  which  land  was  located  may  sue  in  Federal  court  to  vacate 
judgment  in  ejectment  against  him  on  disclaimer  filed  without  authority 
in  State  court;  Miocene  Ditch  Co.  v.  Moore,  150  Fed.  501,  80  C.  C.  A. 
301,  attorney,  by  virtue  of  general  retainer,  has  no  right  to  inject  into 
suit  property  not  involved,  and  then  consent  to  disposition  of  that 
property  by  compromise ;  Neill  v.  McClung,  71  W.  Va.  470,  76  S.  E.  883, 
authority  of  attorney  to  sue  for  specific  performance  of  contract  or  to 
quiet  title  to  real  estate  does  not  include  authority  to  sue  for  rescission 
of  contract. 

Miscellaneous.     Cited  in  Robb  v.  Roelker,  66  Fed.  26. 

165  t7.  8.  45-46,  39  L.  Ed.  64,  15  Sup.  Ot.  4,  TALBEBT  y.  UNITED  STATES. 

Supreme  Court  will  not  disturb  Court  of  Claims  finding  where  no  canae 
to  go  behind  it  is  shown. 

Approved  in  United  States  v.  New  York  Indians,  173  U.  S.  471,  43 
L.  Ed.  771,  19  Sup.  Ct.  490,  following  rule. 
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165  U.  S.  47-^4,  39  L.  Ed.  64,  15  Sup.  Ot.  1,  WBIOHT  Y.  YUEKGUNO. 
Patent  for  other  than  pioneer  tnyention  is  to  be  strictly  construed* 
Approved  in  New  Departure  Bell  Co.  v.  Hardware  Specialty  Co.,  69 
Fed.  155,  Ginna  v.  Mersereau  Mfg.  Co.,  69  Fed.  346,  Carter  Mach.  Co. 
V.  Hanes,  70  Fed.  867,  Roemer  v.  Peddie,  71  Fed.  408,  Craig  v.  Michigan 
Lubricator  Co.,  72  Fed.  177,  Muller  v.  Lodge  etc.  Tool  Co.,  77  Fed.  630, 
23  C.  C.  A.  357,  Zan  v.  Mackenzie,  80  Fed.  734,  26  C.  C.  A.  125,  De 
Beaumont  y.  Williames,.  89  Fed.  996,  26  C.  C.  A.  298,  Bates  v.  Keith,  82 
Fed.  101,  and  Union  Writing-Mach.  Co.  v.  Domestic  Sewing-Mach.  Co., 
95  Fed.  144,  all  following  rule;  Sharp  v.  Bellinger,  168  Fed.  303,  con- 
struing Sharp  patent  for  fire-escape  and  holding  patent  not  infringed  by 
device  of  Davy  patent;  American  Fur  Refining  Co.  v.  Cimiotti  Unhair- 
ing  Mach.  Co.,  123  Fed.  874,  59  C.  C.  A.  357,  holding  Sutton  patent 
No.  383,258,  for  fur-plucking  machine,  not  infringed  by  machine  with 
reciprocating  instead  of  fixed  stretcher-bar;  Levy  v.  Harris,  124  Fed.  71, 
holding  Levy  patent  No.  664,564,  for  quill-grinding  machine,  not  in- 
fringed by  machine  omitting  screw  used  by  former  to  adjust  tension  of 
spring;  De  Lamar  v.  De  Lamar  Min.  Co.,  117  Fed.  241,  54  C.  C.  A.  272, 
holding  void  for  lack  of  novelty  Waldstein  patent  No.  607,719,  for 
process  for  extracting  precious  metals  from  cyanide  solutions;  S-okes 
Bros.  Mfg.- Co.  V.  Heller,  101  Fed.  267,  41  C.  C.  A.  335,  holding  Stokes 
patent  No.  376,400,  for  improvement  in  rasping-machine,  is  not  pioneer 
invention  and  not  infringed. 

Combination  of  old  ideas,  merely  giving  more  perfect  result,  is  not 
patentable. 

Approved  in  Wells  v.  Curtis,  66  Fed.  324,  13  C.  C.  A.  494,  Cobum 
Trolley  etc.  Co.  v.  McCabe  Mfg.  Co.,  80  Fed.  918,  Bannerman  v.  San- 
ford,  85  Fed.  449,  and  Corser  v.  Brattleboro  Overall  Co.,  93  Fed.  807,  all 
following  rule;  E.  E.  Johnson  Co.  v.  Grinnell  Washing  Mach.  Co.,  231 
Fed.  995,  Phillips  patent  for  gearing  devite  for  washing-machines  and 
wringers  is  void  as  mere  aggregation  of  old  elements ;  Safety  Car  Heat- 
ing etc.  Co.  V.  Consolidated  Car  Heating  Co.,  160  Fed.  491,  Searle 
patent  for  railway  car-heating  apparatus  using  two  heaters  at  different 
points  is  mere  aggregation  of  old  elements,  and  void  for  lack  of  inven- 
tion; Sloan  Filter  Co.  v.  Portland  Gold  Min.  Co.,  139  Fed.  26,  71  C.  C.  A. 
460,  denying  validity  to  Sloan  patent  No.  587,874,  for  barrel  filter  for 
precious  metal  solutions;  Voightmann  v.  Weis  &  Ridge  Cornice  Co.,  133 
Fed.  303,  denying  validity  to  Voightmann  patent  No.  600,186,  for  im- 
provement in  fire-proof  windows ;  Hirsch  v.  Union  Stoveworks,  126  Fed. 
190,  holding  Fennessy  patent  No.  424,964,  for  central  draft  oil  or  gas 
burner,  not  infringed  by  patent  greatly  varying  proportion  of  area 
of  perforations  to  area  of  cylinder;  West  Coast  etc.  Faucet  Co.  v. 
Jackson  Brewing  Co.,  117  Fed.  298,  54  C.  C.  A.  533,  holding  void  for 
anticipation  Anthony  and  Savage  patent  No.  468,144,  for  faucet  bush- 
ing and  valve  for  barrels;  Pittsburg  Meter  Co.  v.  Pittsburg  Supply  Co., 
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109  Fed.  661,  48  C.  C.  A.  580,  holding  Young's  patent  No.  473^^,  for 
gas-meter,  having  a  weighted  diaphragm,  not  infringed  by  meter  dispens- 
ing with  such  diaphragm ;  Campbell  Printing  etc.  Co.  v.  Duplex  Printing 
etc.  Co.,  101  Fed.  294,  41  C.  C.  A.  361)  holding  Stonemetz  patent  No. 
376,063,  for  web-printing  machine,  limited  to  slight  variation  in  old 
elements  used,  is  not  infringed. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  £.  R.  0.  628. 

Patentee  cannot  assert  that  spedflc  claim  is  immaterial  in  order  to 
establish  infringement. 

Approved  in  Wells  v.  Curtis,  66  Fed.  326, 13  C.  C.  A.  494,  and  Cramer 
V.  Fry,  68  Fed.  211,  both  following  rule;  Cimiotti  Unhairing  Co.  v. 
American  Fur  Refining  Co.,  198  U.  S.  410,  49  L.  Ed.  1105,  25  Sup.  Ct. 
697,  holding  Sutton  patent  No.  383,268,  for  machine  for  plucking  furs, 
not  infringed;  J.  M.  Burguieres  Co.  v.  Doming  Apparatus  Co.,  224  Fed. 
958,  140  C.  C.  A.  628,  Deming  patent  for  apparatus  for  separating  solids 
from  saccharine  solutions  is  not  infringed  by  tank  omitting  water-tight 
cover  for  settling-tank;  Hall  Mammoth  Incubator  Co.  v.  Teabout,  205 
Fed.  920,  Hall  patent  for  incubator  is  not  infringed  by  another  in- 
cubator omitting  element  of  combination;  Loraine ' Development  Co.  v. 
General  Electric  Co.,  198  Fed.  113,  116,  claims  of  Carbone  patent  for 
arc-lamp  globe  divided  into  separate  chambers  by  configuration  of  walls 
are  not  infringed  by  globe  of  conical  shape  without  configuration  to 
divide  it  into  chambers;  William  B.  Scaife  &  Sons  Co.  v.  Falls  City 
Woolen  Mills,  194  Fed.  146,  Greth  patent  for  water-purifying  apparatus 
is  void  for  lack  of  invention,  and  not  infringed,  if  validity  conceded, 
by  new  combination  omitting  element;  Sheffield  Car.  Co.  v.  Buda 
Foundry  etc.  Co.,  177  Fed.  716,  Hovey  patent  for  railway  motor 
velocipede  is  not  infringed  by  Jenkins  patent  omitting  means  for  dis- 
connecting motor  from  driviifg  mechanism  while  in  motion ;  Consolidated 
Engine  Stop  Co.  v.  Landers,  Frary  &  Clark,  160  Fed.  84,  87  C.  C.  A. 
235,  Stannard  patent  for  improvement  in  throttle  valves  is  not  in- 
fringed by  Locke  patent  having  no  steamway  nor  its  equivalent; 
Dey  Time  Register  Co.  v.  Syracuse  Time  Rec.  Co.,  162  Fed.  447,  Dey 
patent  for  workman's  time-recorder  is  not  infringed  by  machine  dis- 
pensing with  platen  and  mechanism  for  its  operation;  Levy  v.  Harris, 
130  Fed.  715,  65  C.  C.  A.  113,  holding  Levy  patent  No.  664,564,  for 
machine  for  grinding  quills  of  feathers,  not  infringed;  Lane  v.  Levi, 
21  App.  D.  C.  175,  176,  order  to  enjoin  infringement  was  improperly 
granted  where  it  is  shown  that  alleged  infringing  composition  contains 
no  coal-oil  which  is  essential  element  of  complainant's  composition. 

What  would  infringe  if  later,  anticipates  if  earlier. 
Approved  in  In  re  Millett,  18  App.  D.  C.  189,  where  applicant  for 
patent  claims  steam-gauge  having  tapering  end  so  that  it  may  be  secured 
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in  place  without  soldering,  and  reference  to  patent  shows  similar  gauge 
without  statement  that  solder  is  not  used,  patent  is  anticipation. 

155  XT.  S.  64,  39  L.  Ed.  67,  15  Sup.  Ct.  4,  WBIQHT  V.  BEG€». 

Not  cited. 

155  U.  8.  54,  39  L.  Ed.  67,  15  Sup.  Ot.  22,  LEWIS  ▼.  PIMA  00. 

Territorial  statute  cannot  require  mnnicipaUty  to  incur  debt  to  aid 
railroad  construction. 

Approved  in  Vail  v.  Arizona,  207  U.  S.  203,  52  L.  Ed.  170,  28  Sup. 
Ct.  107,  where  bonds  of  county  have  been  declared  valid  in  suit  of 
which  county  had  knowledge,  although  not  party  thereto,  while  question 
may  not  be  res  judicata  against  county  in  suit  to  which  it  is  party, 
under  doctrine  of  stare  decisis,  question  of  validity  of  bonds  is  not  open 
one;  Territory  v.  Vail,  10  Ariz.  141,  142,  85  Pac.  653,  where  county 
issued  bonds  under  statute  requiring  such  issue,  it  could  not  defeat 
them  on  ground  that  they  were  issued  under  mandatory  statute  irre- 
spective of  will  of  county;  Lewis  v.  Pima  Co.,  4  Ariz.  142,  78  Pac. 
1111,  reciting  history  of  litigation;  Charlotte  v.  Shepard,  122  N.  C.  605, 
29  S.  E.  842,  and  Commissioners  of  Wilkes  County  v.  Call,  123  N.  C. 
326,  44  L.  R.  A.  257,  31  S.  E.  487,  bonds  issued  by  municipality  are 
invalid  where  legislative  act  is  invalid;  Merchants'  Nat.  Bank  v.  East 
Grand  Forks,  94  Minn.  251,  102  N.  W.  704,  arguendo. 

Distinguished  in  Murphy  v.  Utter,  186  U.  S.  104,  46  L.  Ed.  1076.  22 
Sup.  Ct.  779,  holding  valid  bonds  of  Pima  County,  Arizona,  issued  in 
exchange  for  railroad  bonds,  such  being  within  protection  of  act  of 
June  6,  1896;  Shuerman  v.  Arizona,  184  U.  S.  351,  46  L.  Ed.  584.  22 
Sup.  Ct.  409,  sustaining  Arizona  funding  bonds  issued  in  place  of  county 
bonds,  under  act  of  1896,  though  county  withdrew  request  before  issue; 
Folsom  V.  Ninety-six,  159  U.  S.  629,  40  L.  Ed.  284,  16  Sup.  Ct.  179, 
township  has  power  to  issue  bonds  to  aid  railroad;  dissenting  opinion 
in  Commissioners  of  Wilkes  County  v.  Call,  123  N.  C.  331,  332,  44 
L.  E.  A.  259,  31  S.  E.  488,  majority  holding  as  stated  above. 

Municipality's  "internal  affairs**  do  not  Include  incurring  of  debt,  in 
aid  of  railroad. 

Approved  in  Minneapolis  etc.  Electric  Traction  Co.  v.  City  of 
Minneapolis,  124  Minn.  354,  50  L.  R.  A.  (N.  S.)  143,  145  N.  W.  610, 
city,  in  absence  of  legislative  authority,  has  no  power  to  enter  into 
contract  to  bear  part  of  expense  of  strengthening  bridge  which  railway 
desires  to  cross  with  its  cars. 

Miscellaneous.  Cited  in  Utter  v.  Franklin,  172  U.  S.  417,  43  L.  Ed. 
499,  19  Sup.  Ct.  184,  defective  bonds  may  be  made  valid  by  act  of  Con- 
gress. 
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155  XT.  S.  5a-76,  39  L.  Bd.  09,  15  Snp.  Ct.  24,  GBEELET  ▼.  LOWE. 

Bill  for  partition,  constniction  of  deeds,  and  recoToy  of  taxes  may 
be  brought  where  land  lies,  under  section  8  of  Act  of  1875. 

Approved  in  Smith  Oyster  Co.  v.  Darbee  etc.  Land  Co.,  149  Fed.  557, 
Federal  court  of  equity  will  enforce  State  statute  providing  that  any 
person  may  sue  another  who  claims  adverse  interest  in  real  property; 
Ames  Realty  Co.  v.  Big  Indian  Man.  Co.,  146  Fed.  175,  equitable  pro- 
ceeding to  determine  relative  rights  to  waters  of  stream;  York  County 
Sav.  Bank  v.  Abbot,  131  Fed.  983,  suit  in  equity  by  lessee  to  compel 
lessor  to  buy  building  or  sell  land  at  appraised  valuation;  Seybert  v. 
Shamokin  etc.  Ry.  Co.,  110  Fed.  811,  holding  in  suit  of  local  nature 
to  foreclose  railroad  mortgage,  nonresident  trustee  must  be  ser^^ed 
with  order  to  appear  and  plead  at  certain  date;  Lancaster  v.  Asheville 
St.  Ry.  Co.,  90  Fed.  132,  and  Grove  v.  Grove,  93  Fed.  869,  both  fol- 
lowing rule;  Compton  v.  Jesup,  68  Fed.  285,  15  C.  C.  A.  397,  where 
railroad  was  in  hands  of  receiver,  and  suit  of  foreclosure  commenced, 
court  had  jurisdiction  regardless  of  citizenship;  United  States  v. 
Winans,  73  Fed.  76,  suit  to  enforce  rights  of  Indians  to  fishery  is  prop- 
erly brought  in  district  where  fishery  is,  regardless  of  citizenship  of 
defendants;  Deck  v.  Whitman,  96  Fed.  890,  statute  to  be  applicable  in 
suit  for  foreclosure  of  mortgage  on  realty;  and  Gr^ory  v.  Pike,  67 
Fed.  844,  15  C.  C.  A.  33,  arguendo. 

Supreme  Conrt  cannot  pass  upon  objections  not  within  question  certUled. 
Approved  in  dissenting  opinion  in  Less  v.  English,  85  Fed.  477,  478, 
29  C.  C.  A.  275,  majority  holding  Circuit  Court  did  not  have  jurisdic- 
tion where  sum  involved  was  not  gn^eater  than  two  thousand  dollars. 

• 

Federal  courts  will  enforce  equitable  remedy  given  by  State  if  right 
to  jury  trial  is  not  impaired. 

Approved  in  New  Jersey  Land  etc.  Co.  v.  Gardener  Lacy  Lumber  Co., 
190  Fed.  866,  Federal  court  of  equity  has  no  jurisdiction  of  suit  to 
quiet  title  to  land  by  complainant  out  of  possession  against  defendant 
claiming  title  by  adverse  possession,  as  issue  is  cognizable  at  law  and 
defendant  is  entitled  to  jury  trial  in  Federal  court;  New  Jersey  etc. 
Lumber  Co.  v.  Gardner-Lacy  Lumber  Co.,  178  Fed.  781,  102  C.  C.  A.  220, 
F<»deral  court  of  equity  is  not  without  jurisdiction  of  suit  to  quiet  title 
where  bill  alleges  title  and  possession  in  complainant,  merely  because 
defendant  sets  up  adverse  title  and  possession;  Miller  v.  Ahrens,  150 
Fed.  647,  suit  to  enforce  claim  to  certain  land  and  remove  cloud  there- 
from ;  German  Savings  &  L.  Soc.  v.  Tull,  136  Fed.  11,  69  C.  C.  A.  1,  up- 
holding Federal  jurisdiction  in  partition  suit,  though  questions  may  arise 
between  plaintiffs,  citizens  of  same  State;  Cosmos  Exploration  Co.  v. 
Gray  Eagle  Oil  Co.,  112  Fed.  10,  61  L.  R.  A.  230,  50  C.  C.  A.  79,  holding 
Federal  court  has  no  jurisdiction  of  suit  to  determine  title  to  land  in 
possession  of  defendant;  Southern  Pine  Co.  v.  Hall,  105. Fed.  89,  90,  44' 
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C.  C.  A.  363y  holding  Federal  court  has  jurisdiction  of  suit  to  quiet  title 
where  neither  party  is  in  possession  where  State  statute  provides  for 
such  action;  Qrether  v.  Wright,  75  Fed.  746,  749,  23  C.  C.  A.  498, 
following  rule;  Harding  v.  Guice,  80  Fed.  164,  26  C.  C.  A.  352,  plaintiff 
holding  legal  title,  but  not  in  possession  may  bring  suit  to  quiet  title; 
Jones  V.  Gould,  149  Fed.  158,  80  C.  C.  A.  1,  arguendo.    . 

Federal  courts  have  jurisdiction  under  acts  of  Congress  in  local  actions 
where  defendant  interested  in  res  may  be  cited,  provided  citizenship  is 
diverse. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234 
U.  S.  372,  374,  376,  58  L.  Ed.  1368,  1369,  1360,  34  Sup.  Ct.  810,  suit 
to  annul  judgment  of  special  court  of  eminent  domain  in  Mississippi 
condemning  right  of  way  of  Kentucky  railway  for  use  of  New  York 
telegraph  company  is  one  to  remove  cloud  upon  title  and  is  cognizable 
in  Federal  court  in  district  in  which  property  is  located,  although 
neither  party  resides  within  district;  Burke  Mountain  Timber  Co.,  224 
Fed.  592,  Federal  court  has  jurisdiction  of  suit  against  nonresident 
defendant  to  foreclose  mortgage  on  land  within  district,  although 
neither  party  is  citizen  of  State;  Kentucky  Coal  Lands  Co.  v.  Mineral 
Development  Co.,  219  Fed.  48,  49,  133  C.  C.  A.  151,  Federal  court  in 
district  in  which  property  is  situated  has  jurisdiction  of  local  action 
described  in  section  89  of  the  Judiciary  Act,  where  diversity  of  citizen- 
ship exists,  without  regard  to  residence  of  parties;  Western  Union  Tel. 
Co.  V.  Louisville  etc.  R.  Co.,  201  Fed.  943,  120  C.  C.  A.  257,  proceeding 
under  eminent  domain  statutes  to  condemn  railroad  right  of  way  for 
telegraph  line  is  not  suit  to  enforce  legal  or  equitable  claim  within 
meaning  of  section  57  of  the  Judicial  Code,  and  is  not  removable  to 
Federal  court  where  none  of  defendants  are  residents  of  district;  Texas 
Co.  V.  Central  Fuel  Oil  Co.,  194  Fed.  9,  114  C.  C.  A.  21,  suit  to  enforce 
contract  giving  lien  on  defendant's  property  consisting  of  oil  leases 
and  wells  may  be  maintained  in  Federal  court  in  district  in  which  prop- 
ei-ty  is  situated,  regardless  of  residence  of  parties,  provided  requisite 
diversity  of  citizenship  exists;  Kentucky  Coal  Lands  Co.  v.  Mineral 
Develop.  Co.,  191  Fed.  903,  912,  913,  919,  action  of  trespass  to  recover 
damages  for  injury  to  land  by  cutting  timber  therefrom  and  removing 
same  is  of  local  nature,  and  may  be  maintained  in  Federal  district 
in  which  land  is  situated,  although  neither  party  is  resident  of  district; 
Doscher  v.  United  States  Pipe  Line  Co.,  185  Fed.  961,  where  jurisdic- 
tion is  founded  only  on  fact  that  action  is  between  different  States, 
suit  may  be  brought  in  district  of  residence  of  either  defendant  or  plain- 
tiff; Ladew  v.  Tennessee  Copper  Co.,  179  Fed.  249,  252,  action  to  abate 
nuisance  is  local;  and  venue  is  in  district  where  nuisance  is  located; 
Elk  Garden  Co.  v.  T.  W.  Thayer  Co.,  179  Fed.  558,  559,  ejectment  is 
local  action  maintainable  only  in  district  where  land  lies;  Kent  v. 
H<5nsinger,  167  Fed.  627,  service  of  subpoena  by  order  of  court  on 
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president  of  corporation  in  another  State  is  ineffective  to  give  jurisdic- 
tion, and  decree  entered  on  such  service  is  void ;  Gillespie  v.  Pocahontas 
Coal  etc.  Co.,  162  Fed.  744,  suit  to  remove  cloud  from  title  to  land 
within  district  where  suit  is  brought  is  removable  to  Federal  court 
where  neither  party  to  suit  is  resident  of  State  in  courts  of  which  suit 
was  brought;  McPhee  A  McGinnity  v.  Union  Pac.  R.  Co.,  158  Fed.  8, 
87  C.  C.  A.  619,  right  to  be  sued  in  district  of  residence  of  plaintiff  or 
defendant  is  personal  privilege,  which  may  be  waived;  Horn  v.  Pere 
Marquette  R.  Co.,  151  Fed.  632,  suit  by  creditor  of  railroad  to  have  its 
property  situated  in  different  Federal  districts  in  same  State  admin- 
istered for  benefit  of  creditors  is  one  of  local  nature,  and  may  be  brought 
in  either  of  such  districts;  Dick  v.  Foraker,  155  U.  S.  411,  39  L.  Ed. 
204,  15  Sup.  Ct.  127,  following  rule ;  Tug  River  Coal  etc.  Co.  v.  Brigel, 
67  Fed.  629, 14  C.  C.  A.  577,  arguendo;  and  dissenting  opinion  in  Gillis 
V.  Downey,  85  Fed.  489,  29  C.  C.  A.  286,  majority  following  rule. 

Distinguished  in  Gage  v.  Riverside  Trust  Co.,  156  Fed.  1004,  holding 
order  for  substituted  service  in  suit  under  Federal  Judiciary  Act  of 
1875  should  be  set  aside  where  bill  fails  to  show  sufficient  grounds  for 
relief. 

Allegation  of  residence  and  citizenship,  tliongli  trayersed,  must  be 
deemed  tme  for  jurisdictional  purposes. 

Approved  in  Jenkins  v.  York  Cliffs  Imp.  Co.,  110  Fed.  810,  holding 
Federal  court  has  no  jurisdiction  over  defendant  resident  of  State  other 
than  that  in  which  plaintiff  and  other  defendants  reside. 

Questions  of  State  law  as  to  which  State  court  ilecisions  must 
be  followed  in  actions  originating  in,  or  removed  to.  Federal 
courts.    Note,  40  L.  R.  A.  (N.  8.)  449. 

Miscellaneous.  Cited  in  North  Carolina  Min.  Co.  v.  Westfeldt,  215 
U.  S.  587,  54  L.  Ed.  339,  30  Sup.  Ct.  404 ;  Ellsworth  Trust  Co.  v.  Par- 
ramore,  108  Fed.  907,  48  C.  C.  A.  132,  holding  Federal  court  acquires 
no  jurisdiction  over  Iowa  corporation,  whose  principal  place  of  business 
is  in  "lowa,  by  service  on  agent  in  Illinois;  Goddard  v.  Mailler,  80  Fed. 
423,  Rev.  Stats.,  §  740,  was  not  repealed  expressly  or  by  implication  by 
Judiciary  Acts  of  1875  and  1887-88;  Archuleta  v.  Archuleta,  52  Colo. 
609,  123  Pac.  823,  where  present  holders  of  shares  of  stock,  which  it 
was  sought  to  subject  to  payment  of  alimony  in  divorce  suit,  were  not 
made  parties,  judgment  canceling  certificates  did  not  affect  their  rights. 

166  XT.  S.  76-86,  3d  L.  Ed.  76,  15  Sup.  Ct.  16,  UNITED  STATES  ▼.  COB. 

Courts  of  Private  Land  Claims  are  not  strictly  Federal  courts,  bat 
are  incident  to  power  over  territories. 

Approved  in  United  States  v.  Duell,  172  U.  S.  589,  48  L.  Ed.  564. 
19  Sup.  Ct.  290,  act  of  Consrrcss,  allowing  appeal  from  decision  of  com* 
missioner  of  patents  to  Court  of  Appeals  of  District  of  Columbia,  is 
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constitutional;  In  re  MacFarland,  30  App.  D.  C.  381,  act  of  Congress 
of  1896,  requiring  Supreme  Court  of  District  to  ascertain  value  of  plant 
of  Washington  Gaslight  Company,  is  invalid  as  devolving  legislative 
duty  upon  court ;  Higgins  v.  Brown,  20  Okl.  400,  1  Okl.  Cr.  75,  94  Pac. 
720,  indictment  for  murder  pending  in  United  States  court  for  Indian 
Territory  on  admission  of  State  into  Union  is  cognizable  in  District 
Court  of  State  in  county  in  which  offense  was  committed. 

Supreme  Court  has  appellate  jurisdiction  over  Court  of  Private  Land 
Claims  established  in  territory. 

Approved  in  Chow  Loy  Yt  United  States,  112  Fed.  369,  50  C.  C.  A. 
279,  holding  right  of  appeal,  given  by  Chinese  Exclusion  Act  1888,  is  to 
district  judge  as  a  special  tribunal;  United  States  v.  Seymour,  10  App. 
D.  C.  309,  that  portion  of  act  of  Congress  of  1893  conferring  juris- 
diction upon  supreme  court  to  entertain  appeals  from  commissioner 
of  patents  is  valid. 

155  XT.  8.  86-89,  39  li.  Ed.  79,  15  Sup.  Ot.  15,  SIPPEBIiEY  ▼.  SMITH. 

All  parties  to  Joint  decree  must  Join  in  appeal,  unless  there  be  sum- 
mons and  severance. 

Approved  in  The  Columbia,  67  Fed.  944,  Farmers'  Loan  etc.  Co.  v. 
Longworth,  76  Fed.  611,  22  C.  C.  A.  420,  Illinois  Trust  etc.  Bank  v. 
Kilboume,  76  Fed.  888,  22  C.  C.  A.  599,  and  Missouri  etc.  Ry.  Co. 
V.  Evans,  175  U.  S.  723,  44  L.  Ed.  887,  20  Sup.  Ct.  1023,  all  following 
rule;  Dakota  etc.  R.  R.  Co.  v.  Crouch,  203  U.  S.  582,  51  L.  Ed.  327,  27 
Sup.  Ct.  780,  dismissing  for  want  of  jurisdiction ;  Continental  etc.  Sav. 
Bank  v.  Corey  Bros.  Const.  Co.,  205  Fed.  284,  123  C.  C.  A.  446,  dis- 
missing appeal  from  decree  establishing  mechanics'  liens,  where  only 
two  of  several  defendants  appealed;  Provident  Life  etc.  Co.  v.  Camden 
etc.'Ry.  Co.,  177  Fed.  858,  101  C.  C.  A.  68,  in  absence  of  summons 
and  severance,  joint  defendant  in  suit  to  foreclose  street  railway  mort- 
gage was  not  entitled  to  appeal  from  decree  of  foreclosure;  Loveless 
V.  Ransom,  107  Fed.  627,  46  C.  C.  A.  515,  holding  all  parties  against 
whom  joint  decree  is  rendered  must  join  in  appeal  if  no  severance; 
Kidder  v.  Fidelity  Ins.  etc.  Co.,  105  Fed.  823,  44  C.  C.  A.  593,  holding 
where  one  of  several  interveners  appeals  from  decree  after  term,  he 
must  include  in  appeal  and  serve  with  notice  all  record  parties  directly 
involved  in  appeal;  Grand  Island  etc.  R.  R.  Co.  v.  Sweeney,  103  Fed. 
347,  43  C.  C.  A.  255,  holding  parties  asserting  liens  against  railroad 
property,  but  decree  to  be  inferior  to  plaintiff,  must  join  in  railroad's 
appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  856. 

155  U.  S.  89-99,  39  L.  Ed.  80,  15  Sup.  Ct.  30,  NEW  YOBK  v.  ENO. 

Federal  court's  power  to  release  prisoners  held  by  Stt^te  court  should 
generally  not  be  exercised  before  trial. 
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Approved  in  Wimbish  v.  Jamison,  199  U.  S.  599,  50  L.  Ed.  327,  26 
Sup.  Ct.  747,  In  re  Wyman,  132  Fed.  708,  and  Stevens  v.  Ohio,  179 
U.  S.  680,  45  L.  Ed.  384,  21  Sup.  Ct.  917,  all  reaffirming  rale;  Henry 
V.  Henkel,  235  U.  S.  228,  59  L.  Ed«  206,  35  Sup.  Ct.  54,  questions 
whether  Congress  has  power  to  compel  witness  to  make  material  and 
noncriminatory  disclosures  and  whether  district  judge  has  jurisdiction 
to  commit  on  ground  that  statute  punishing  witness  for  refusal  to  dis- 
close .  is  invalid  cannot  be  determined  in  habeas'  corpus  proceeding; 
Pettibone  v.  Nichols,  203  U.  S.  202,  7  Ann.  Gas.  1047,  51  L.  Ed.  152» 
^  27  Sup.  Ct.  Ill,  denying  release  on  habeas  corpus  of  person  held  for 
deportation  from  State  as  fugitive  from  justice,  although  arrest  and 
deportation  may  have  been  effected  by  fraud  and  connivance  of  Gov- 
ernors ;  Riggins  v.  United  States,  199  U.  S.  549,  50  L.  Ed.  304,  26  Sup. 
Ct.  147,  sufficiency  of  indictment  found  in  Federal  District  Court  and 
removed  to  Circuit  Court  cannot  be  tested  by  habeas  corpus  in  latter 
court ;  Minnesota  v.  Brandage,  180  U.  S.  502,  45  L.  Ed.  641,  21  Sup. 
Ct.  456,  holding  application  for  writ  should  be  denied  where  defendant 
did  not  question  State  law  in  State  court;  Stegall  v.  Thurman,  175 
Fed.  824,  granting  habeas  corpus  to  release  internal  revenue  officer  im- 
prisoned for  contempt  for  refusal  to  testify  in  State  court  with  respect 
to  facts  learned  in  his  official  capacity;  Hooper  v.  Remmel,  165  Fed. 
339,  91  C.  C.  A.  322,  denying  habeas  corpus  to  release  person  ax-rested 
for  offense  under  Federal  statute  where  every  question  raised  in  habeas 
corpus  proceeding  may  be  raised  on  trial;  Ex  parte  Collins,  154  Fed. 
985,  986,  denying  habeas  corpus  to  release  person  indicted  for  perjury 
committed  while  testifying  on  former  trial  for  perjury,  pending  writ 
of  error  from  State  court  to  Federal  Supreme  Court;  Anderson  v. 
Elliott,  101  Fed.  613,  41  C.  C.  A.  521,  holding  Federal  court  will  dis- 
charge United  States  marshal  arrested  by  State  authorities  while  exe- 
cuting writ  of  possession;  People  v.  Mensching,  187  N.  Y.  20,  10  Ann. 
Cas.  101,  10  L.  R.  A.  (N.  S.)  625,  79  N.  E.  887,  denying  habeas  corpus 
to  release  person  arrested  for  failure  to  pay  tax,  where  law  is  invalid 
in  so  far  as  it  imposes  tax,  but  valid  in  so  far  as  it  relates  to  penalty 
for  failure  to  pay  tax;  State  v.  Brown,  170  N.  C.  716,  86  S.  E.  1043, 
upholding  law  of  1913  providing  that  indictment  for  selling  intoxicating 
liquors  need  not  allege  sale  to  particular  person;  Pepke  v.  Cronan,  155 
U.  S.  101,  39  L.  Ed.  85,  15  Sup.  Ct.  34,  In  re  Chapman,  156  U.  S.  215, 
216,  39  L.  Ed.  402,  15  Sup.  Ct.  332,  Whitten  v.  Tomlinson,  160  U.  S. 
241,  242,  40  L.  Ed.  412,  16  Sup.  Ct.  301,  302,  In  re  Huse,  79  Fed.  307,  25 
C.  C.  A.  1,  Nesbit  v.  Hert,  91  Fed.  126,  and  United  States  v.  McAleese, 
93  Fed.  658,  35  C.  C.  A.  529,  following  rule;  Bergemann  v.  Backer, 
157  U.  S.  659,  39  L.  Ed.  848,  15  Sup.  Ct.  729,  Federal  Circuit  Court 
has  no  power  to  issue  habeas  corpus  interfering  with  execution  of 
judgment  of  State  court  having  full  jurisdiction;  Fitts  v.  McGhee,  172 
U.  S.  532,  43  L.  Ed.  542,  19  Sup.  Ct.  275,  Circuit  Court  is  without  juris- 
diction to  enjoin  prosecution  of  a  criniinar  in  State  court;  In  re  Husc, 
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79  Fed.  308,  25  C.  C.  A.  1,  denying  petition  of  alleged  lunatic  for 
habeas  corpus;  In  re  Grice,  79  Fed.  634,  granting  writ  where  there 
would  be  great  delay  in  prosecuting  writ  of  error  and  defendant  would 
be  imprisoned  during  time  required  to  reach  final  judgment  in  Federal 
courts;  In  re  Lawrence,  80  Fed.  104,  proper  proceedings  for  review  are 
for  writ  of  error,  not  by  habeas  corpus;  Eaton  v.  West  Virginia,  91 
Fed.  766,  34  C.  C.  A.  68,  denying  writ  where  defendant  unlawfully 
extradited  from  another  State;  In  re  Anderson,  94  Fed.  492,  writ  may 
issue  to  protect  Federal  marshal  acting  within  |us  jurisdiction,  but  not 
if  he  acted  without;  dissenting  opinion  in  Brown  v.  Walker,  161  U.  S. 
626,  40  ^  Ed«  831,  16  Sup.  Ct.  662,  arguendo. 

Distinguished  in  Ex  parte  Caldwell,  138  Fed.  489,  discharging  wit- 
ness imprisoned  for  refusing  to  testify  before  legislative  committee 
investigating  alleged  misconduct  of  Governor,  such  committee  being 
illegal. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attack.    Note,  89  L.  E.  A.  455. 

Federal  courts  should  not,  except  In  urgent  cases,  interfere  with  State 
court's  custody  until  hlgliest  State  court  lias  denied  his  claim. 

Approved  in  Re  Lincoln,  202  U.  S.  181,  50  L.  Ed.  986.  26  Sup.  Ct.  602, 
denying  habeas  corpus  to  person  convicted  of  bringing  liquor  into 
Indian  country,  imprisonment  having  almost  expired;  Reid  v.  Jones, 
187  U.  S.  154,  47  L.  Ed.  117,  23  Sup.  Ct.  90,  holding  defendant  cannot 
question  constitutionality  of  conviction  by  hab'eas  corpus  where  he  has 
not  taken  case  to  highest  State  court;  Davis  v.  Burke,  179  U.  S.  402, 
45  L.  Ed.  251,  21  Sup.  Ct.  211,  holding  habeas  corpus  will  not  issue 
to  stay  sentence  of  State  court  where  unconstitutionality  of  law  not 
raised  in  State  court ;  Boski  v.  Comingore,  177  U.  S.  466,  44  L.  Ed.  849, 
20  Sup.  Ct.  704,  holding  imprisonment  of  internal  revenue  collector 
is  case  of  urgency  warranting  writ  of  habeas  corpus  from  Federal 
court;  Ex  parte  Collins,  149  Fed.  574,  denying  habeas  corpus  where 
point  urged  would  be  available  on  writ  of  error;  In  re  Dowd,  133  Fed. 
733,  755,  denying  habeas  corpus  to  person  imprisoned  for  contempt  for 
violating  injunction  sued  out  by  attorney  general  to  prevent  frauds  in 
elections ;  In  re  Matthews,  122  Fed.  253,  257,  holding  petitioner  arrested 
for  shooting  deserter  from  army,  while  acting  as  city  police  oflficer,  not 
entitled  to  discharge  where  authority  and  necessity  for  shooting  were 
doubtful;  Fitts  v.  McGhee,  172  U.  S.  533,  43  L.  Ed.  543,  19  Sup.  Ct. 
276,  following  rule;  Rhodes  etc.  Mfg.  Co.  v.  New  Hampshire,  70  Fed. 
722,  rule  does  not  apply  where  there  is  interference  with  interstate 
commerce. 

Obligation  of  State  courts  to  give  full  effect  to  Federal  lawa  is  same 
as  tliat  of  Federal  courts. 

Approved  in  Ex  parte  Whitten,  67  Fed.  231,  State  courts  should  first 
act  before  invoking  protection  of  Federal  courts. 
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156  U.  S.  100-101,  39  L.  Ed.  84,  16  Snp.  Ot.  34,  PEPKE  ▼.  CBONAN. 

Federal  court  sbovld  dismiM  application  for  babeaa  corpus  to  State 
court  where  error  lies  to  Supreme  Court. 

Approved  in  Wimbish  v.  Jamison,  199  U.  S.  599,  50  L.  Ed.  327,  26 
Sup.  Ct.  747,  In  re  Wyman,  132  Fed.  708,  and  Stevens  v.  Ohio,  179 
U.  S.  680,  45  L.  Ed.  384,  21  Sup.  Ct.  917,  all  reaffirming  rule ;  Re  Lin- 
codn,  202  U.  S.  181,  50  L.  Ed.  986,  26  Sup.  Ct.  602,  denying  habeas 
corpus  to  person  convicted  of  bringing  liquor  into  Indian  country  im- 
prisonment having  almost  expired;  Minnesota  v.  Brundage,  180  U.  S. 
502,  45  L.  Ed.  641,  21  Sup.  Ct.  456,  holding  application  for  writ  should 
be  denied  where  defendant  imprisoned  under  judgment  of  Ifunicipal 
Court  where  accused  has  not  questioned  constitutionality  of  law  in  State 
courts ;  In  re  Dowd,  133  Fed.  752,  754,  755,  denying  habeas  corpus  to  per- 
son imprisoned  for  contempt  for  violating  injunction  sued  out  by  attor- 
ney general  to  prevent  frauds  in  elections ;  In  re  Huse,  79  Fed.  307,  25 
C.  C.  A.  1,  Markuson  v.  Boucher,  175  U.  S.  186,  44  L.  Ed.  125,  20  Sup.  Ct. 
77,  Tinsley  v.  Anderson,  171  U.  S.  105, 106,  43  L.  Ed.  96, 18  Sup.  Ct.  807, 
and  Whitten  v.  Tomlinson,  160  U.  S.  242,  40  L.  Ed.  412,  16  Sup.  Ct. 
302,  all  following  rule;  Andrews  v.  Swartz,  156  U.  S.  276,  39  L.  Ed. 
423,  15  Sup.  Ct.  391,  mere  error  cannot  give  Federal  courts  jurisdiction 
to  review  proceeding  by  habeas  corpus;  Ex  parte  Keeler,  45  S.  C.  542, 
55  Am.  8t.  Bep.  789,  31  L.  B.  A.  679,  23  S.  E.  866,  defendant,  under 
conviction  for  contempt,  will  not  be  discharged  on  habeas  corpus  un- 
less it  appear  that  proceedings  are  void. 

Decision  against  constitutional  right  as  nullity  subject  to  collateral 
attaek.    Note,  39  L.  B.  A.  455. 

155  XT.  S.  102-108,  39  L.  Ed.  86,  15  Sup.  Ot.  34,  OHAPPELL  T.  WATEB- 
WOBTH. 

Bemoval  on  ground  of  Federal  question  cannot  be  had  unless  such 
question  appears  In  original  declaration. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  64,  48 
L.  Ed.  878,  24  Sup.  Ct.  598,  and  Mitchell  Engineering  etc.  Co.  v.  Worth- 
ington,  140  Fed.  949,  both  reaffirming  rule;  Louisvillf  etc.  R.  R.  Co.  v. 
Mottley,  211  U.  S.  154,  53  L.  Ed.  128,  29  Sup.  Ct.  42,  Federal  Circuit 
Court  has  no  jurisdiction,  in  absence  of  diversity  of  citizenship,  of  suit 
against  railroad  to  enforce  contract  for  annual  pass  because  refusal  as 
stated  in  bill  is  based  on  anti-pass  provisions  of  Hepburn  Act  of  1906 ; 
Filhiol  V.  Torney,  194  U.  S.  361,  48  L.  Ed.  1017.  24  Sup.  Ct.  698,  aver- 
ments on  complaint  in  ejectment  that  defendant's  possession  rests  upon 
infraction  by  government  of  treaty  obligations  and  taking  property 
without  compensation,  do  not  bring  case  within  Federal  jurisdiction; 
Arkansas  v.  Kansas  etc.  Coal  Co.,  183  U.  S.  188,  190,  46  L.  Ed.  146, 
147,  22  Sup.  Ct.  48,  49,  holding  Circuit  Court  cannot  take  judicial 
notice  to  sustain  jurisdiction  that  word  ''import,"  in  suit  to  restrain 
importation  of  armed  men,  means  bringing  from  another  State;  Florida 
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Cent.  etc.  R.  R.  Co.  v.  Bell,  176  U.  S.  330,  44  L.  Ed.  490,  20  Sup.  Ct. 
402,  holding  mere  assertion  of  title  to  land,  under  Federal  patent,  states 
no  sufficient  Federal  question;  Storm  Lake  Tub  etc.  Factory  v.  Minne- 
apolis etc.  R.  Co.,  209  Fed.  898,  action  against  railroad  to  recover  loss 
or  damage  to  interstate  shipment  through  negligence  of  railroad  is  not 
removable,  where  amount  is  less  than  three  thousand  dollars;  Western 
Union  Tel.  Co.  v.  Southeast  etc.  Ry.  Co.,  208  Fed.  268,  126  C.  C.  A.  466, 
petition  by  telegraph  company  to  condemn  right  of  way  along  railroad 
right  of  way  under  State  statute  does  not  present  Federal  question 
because  such  condemnation  might  interfere  with  interstate  commerce; 
W.  G.  Coyle  &  Co.  v.  Stem,  193  Fed.  686,  686,  113  C.  C.  A.  460,  petition 
to  seize  and  sell  vessel  under  mortgage  given  by  third  person  does  not 
show  removable  controversy  because  it  states  that  Federal  marshal, 
not  party  to  proceeding,  disregarding  State  law,  sold  vessel  to  de- 
fendant; City  of  Stanfield  v.  Umatilla  River  Water  Users*  Assn.,  192 
Fed.  697,  fact  that  defendant  is  Federal  officer  and  claims  to  have  been 
acting  under  law  of  Congress  does  not  give  Federal  court  jurisdiction, 
either  original  or  by  removal;  Boyd  v.  Great  Western  Coal  etc.  Co., 
189  Fed.  117,  where  plaintiff's  petition  in  action  for  injuries  fails  to 
disclose  Federal  question,  cause  is  not  removable;  The  Dalles  ete.  Ferry 
Co.  V.  Hendryx,  189  Fed.  267,  suit  by  person  operating  ferry  across 
Columbia  River  under  State  license  to  restrain  another  from  operating 
ferry  does  not  involve  Federal  question,  though  defense  that  plaintiff's 
rights  interfere  with  interstate  commerce  is  set  up,  and  cause  is  not 
removable ;  Clark  v.  Southern  Pac.  Co.,  176  Fed.  126,  action  for  injuries, 
occurring  in  territory,  to  brakeman  of  interstate  road  because  of  de- 
fective appliances,  arises  solely  under  Federal  Employers '  Liability  Act, 
and  Federal  Circuit  Court'  has  original  jurisdiction  without  reference 
to  citizenship  of  parties;  Miller  v.  Illinois  Cent.  R.  Co.,  168  Fed.  986, 
action  for  injuries  to  servant  of  railroad  under  Federal  Employers' 
Liability  Act,  not  involving  construction  of  act,  is  not  removable;  Peo- 
ple's United  States  Bank  v.  Goodwin,  160  Fed.  728,  action  for  libel 
is  not  removable  upon  averments  in  removal  petition  that  action  com- 
plained of  was  taken  by  defendants  as  officers  of  United  States,  and 
that  such  fact  was  fraudulently  omitted  from  plaintiff's  petition  to  pre- 
vent removal;  Hall  v.  Louisville  etc.  R.  Co.,  167  Fed.  466,  where  widow 
of  interstate  employee  suing  as  widow  in  State  court  so  amends  declar- 
ation as  to  sue  in  capacity  of  administratrix,  new  cause  of  action  under 
Federal  statute  is  introduced  which  is  barred  by  limitations;  Hall  v. 
Chicago  etc.  Ry.  Co.,  149  Fed.  666,  where  plaintiff's  petition  disclosed 
right  under  act  of  Congress  and  also  right  under  State  law,  court  must 
determine  under  which  right  action  maintainable;  Joy  v.  St.  Louis, 
122  Fed.  626,  holding  Federal  jurisdiction  cannot  be  conferred  by  alle- 
gation anticipating  defense  based  upon  Federal  laws;  Wichita  v.  Mis- 
souri etc.  Telephone  Co.,  122  Fed.  100,  holding  suit  purporting  to  rest 
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npon  Federal  Constitution  cannot  be  removed  from  State  court  where 
bill  discloses  no  such  ground  for  relief;  Filhiol  v.  Tomey,  119  Fed. 
976,  holding  allegation  that  defendant  in  ejectment  is  in  possession 
by  direction  of  United  States  is  surplusage  and  cannot  confer  Federal 
jurisdiction;  South  Carolina  v.  Virginia-Carolina  Chemical  Co.,  117 
Fed.  728,  732,  holding  State  suit  against  foreign  corporation  for  penal- 
ties imposed  by  State  statute,  purporting  to  have  been  enacted  as 
police  measure,  is  jiot  removable ;  Mazo  v.  Dockery,  108  Fed.  898,  hold- 
ing defendant.  United  States  marshal,  cannot  remove  suit  brought  in 
State  court,  not  alleging  that  he  was  marshal  nor  that  act  done  was 
official ;  Aultman  &  Taylor  Co.  v.  Brumfield,  102  Fed.  15,  holding  de- 
fendant cannot  remove  suit  involving  Federal  question  where  plaintiff's 
statement  of  claim  does  not  present  it;  Broadway  Ins.  Co.  v.  Chicago 
etc.  Ry.  Co.,  101  Fed.  510,  holding  where  plaintiff's  statement  of  claim 
does  not  show  separable  controversy,  cause  will  be  remanded;  People 
V.  Sanitary  Dist.,  98  Fed.  150,  holding  bill  by  State  to  enjoin  building* 
of  canal  on  ground  that  it  would  lower  water  in  river  which  Federal 
law  required  State  to  maintain  presents  Federal  question;  Lane  Bros. 
Co.  V.  Rickard,  135  Ga.  653,  Ann.  Gas.  1912A,  234,  70  S.  E.  566,  where 
defendant  seeks  to  remove  case  to  Federal  court  on  ground  of  diver- 
sity of  citizenship,  allegation  of  petition  for  removal  must  be  taken 
as  true  by  State  court,  though  contradicting  averments  of  plaintiff's 
petition;  State  v.  Louisville  etc.  R.  Co.,  104  Miss.  416,  61  South.  426, 
claim  by  interstate  railroad  that  order  of  railroad  commission  was 
unreasonable  interference  with  interstate  commerce  does  not  show  de- 
fense arising  out  of  Federal  law  so  as  to  constitute  ground  for  re- 
moval; Stuart  V.  Bank  of  Staplehurst,  57  Neb.  576,  78  N.  W.  299, 
holding  State  court  has  jurisdiction  of  action  for  deceit  against  national 
bank  directors,  and  returns  same  pending  removal  proceedings;  Inter- 
national etc.  Ry.  Co.  v.  Elder,  44  Tex.  Civ.  607,  99  S.  W.  857,  action 
for  injuries  to  switchman  from  defective  couplers,  although  necessarily 
implying  reliance  on  Safety  Appliance  Act  of  Congress,  is  not  remov- 
able, where  petition  does  not  show  defendant  was  engaged  in  interstate 
commerce ;  East  Lake  Land  Co.  v.  Brown,  155  U.  S.  489,  39  L.  Ed.  234, 
15  Sup.  Ct.  358,  Wabash  R.  Co.  v.  Barbour,  73  Fed.  515,  19  C.  C.  A. 
546,  Florida  v.  Charlotte  Harbor  Phosphate  Co.,  74  Fed.  581,  20  C.  C.  A, 
538,  Wise  v.  Nixon,  76  Fed.  6,  Kansas  v.  Atchison  etc.  Ry.  Co.,  77 
Fed.  345,  Lincoln  v.  Lincoln  St.  Ry.,  77  Fed.  659,  King  v.  Lawson,  84 
Fed.  210 ;  Indiana  v.  Alleghany  Oil  Co.,  85  Fed.  872,  Johnson  v.  Wells, 
Fai^o  &  Co.,  91  Fed.  3,  Darton  v.  Sperry,  71  Conn.  344,  41  Atl.  1053, 
and  State  v.  Port  Royal  etc.  Ry.  Co.,  45  S.  C.  433,  23  S.  E.  372,  all 
following  rule;  Pratt  v.  Paris  Gas-Light  etc.  Co.,  168  U.  S.  258,  42 
L.  Ed*  459,  18  Sup.  Ct.  64,  State  court's  jurisdiction  cannot  be  ousted 
on  plaintiff's  motion  because  incidentally  defendant  claims  invalidity  of 
patent ;  Kansas  v.  Atchison  etc.  Ry.  Co.,  77  Fed.  341,  statement  in  com- 
plaint, anticipating  defense,  will  not  entitle  defendant  to  remove  case 
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to  Federal  court;  Chesapeake  etc.  R.  R.  Co.  v.  Smith,  101  Ky.  711, 
42  S.  W.  539,  mere  fact  that  action  is  against  receiver  appointed  by 
Federal  court  does  not  authorize  removal,  where  in  respect  of  acts  in 
carrying  out  business. 

Under  authority  of  principal  case,  following  held  not  removable: 
Postal  Tel.  Cable  Co.  v.  Alabama,  155  U.  S.  487,  39  L.  Ed.  233,  15  Sup. 
Ct.  194,  action  by  State  against  citizen  of  another  State;  Oregon  etc. 
Ry.  Co.  V.  Skottowe,  162  U.  S.  495,  40  L.  Ed.  1050,  16  Sup.  Ct.  870, 
action  against  railroad  doing  business  in  Oregon  and  solely  under  its 
authority;  Walker  v.  Collins,  167  U.  S.  59,  42  L.  Ed.  76,  17  Sup.  Ct. 
738,  suit  against  Federal  marshal,  acting  under  process  of  Federal  court, 
for  unlawful  seizure  of  goods;  Caples  v.  Texas  etc.  Ry.  Co.,  67  Fed. 
12,  action  against  railroad  company  oi^anized  under  act  of  Congress; 
Argonaut  Min.  Co.  v.  Kennedy  Min.  etc.  Co.,  84  Fed.  2,  action  for 
trespass  on  mining  claim;  California  Oil  etc.  Co.  v.  Miller,  96  Fed.  18, 
and  Dewey  Min.  Co.  v.  Miller,  96  Fed.  2,  suit  in  equity  to  determine 
conflicting  claims  to  mining  locations,  where  only  controversy  is  over 
questions  of  fact;  Stuart  v.  Bank  of  Staplehurst,  57  Neb.  576,  78  N.  W. 
299,  action  against  directors  of  national  bank,  for  deceit  in  publishing 
false  statements  of  financial  condition  of  bank;  Texas  etc.  Ry.  Co.  v. 
Hightower,  12  Tex.  Civ.  App.  43,  33  S.  W.  542,  action  against  railroad 
chartered  by  United  States,  where  the  complaint  did  not  disclose  that 
fact;  Greer  v.  Texas  etc.  Ry.  Co.,  17  Tex.  Civ.  App.  359,  42  S.  W.  1039, 
overruling  Texas  etc.^  Ry.  Co.  v.  Hightower,  12  Tex.  Civ.  App.  43,  33 
S.  W.  542,  supra;  dissenting  opinion  in  Fergus  Falls  v.  Fergus  Falls 
Water  Co.,  72  Fed.  877,  19  C.  C.  A.  212,  majority  holding,  when  plain- 
tiff's cause  of  action  well  pleaded,  does  not  disclose  Federal  jurisdic- 
tion, it  could  not  be  conferred  by  mere  surplusage;  dissenting  opinion 
in  Shoshone  Min.  Co.  v.  Rutter,  87  Fed.  810,  31  C.  C.  A.  223,  majority 
holding  suit  based  upon  adverse  claim  made  upon  filing  of  application 
for  patent  to  mining  ground,  within  jurisdiction  of  Federal  court; 
United  States  v.  American  Bell  Tel.  Co.,  159  U.  S.  553,  40  L.  Ed.  257, 
16  Sup.  Ct.  71,  and  In  re  Stutsman  Co.,  88  Fed.  342,  both  arguendo. 

Distinguished  in  Helena  Power  etc.  Co.  v.  Spratt,  146  Fed.  312,  where 
removal  is  sought  on  ground  of  diversity  of  citizenship,  entire  record 
may  be  considered;  Winters  v.  Drake,  102  Fed.  546,  holding  plaintiff 
cannot  prevent  removal  of  cause  against  Federal  receiver  by  omitting 
to  state  by  what  court  defendant  was  appointed ;  Choctaw  etc.  R.  Co.  v. 
Hendricks,  21  Okl.  141,  95  Pac.  972,  action  against  Federal  corporation 
for  damages  pending  at  time  of  admission  of  State  is  removable  under 
provisions  of  Enabling  Act ;  St.  Paul  etc.  Ry.  Co.  v.  St.  Paul  etc.  R.  R. 
Co.,  68  Fed.  9,  15  C.  C.  A.  167,  Federal  courts  acquire  jurisdiction 
where  complaint  shows  controversy  involving  construction  of  Land 
Granting  Acts ;  Evans  v.  Durango  Land  etc.  Co.,  80  Fed.  436,  25  C.  C.  A. 
531,  removal  proper  where  complaint  shows  that  adjudication  could 
not  be  had  without   construing  Federal  statutes;  Nashville  etc.  Ry. 
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Co.  V.  Taylor,  86  Fed.  174,  where  complaint  showed  violation  of  Four- 
teenth Amendment,  Federal  court  has  jurisdiction;  Arkansas  v.  Kansas 
etc.  Coal  Co.,  96  Fed.  355,  action  to  restrain  importation  of  lawless 
men  into  State  raises  Federal  question  under  Interstate  Commerce  Act 
as  well  as  under  Fourteenth  Amendment;  Texu  etc.  Ry.  Co.  v.  Cody, 
166  U.  S.  608,  41  L.  Ed.  1133,  17  Sup.  Ct.  704,  removal  petition  of  rail- 
road company  organized  under  acts  of  Coog^^ess  must  be  granted; 
Tsleta  V.  Cauda,  67  Fed.  8,  where  ground  is  diverse  citizenship,  it  is 
sufficient  if  petition  shows  same;  Wood  v.  Drake,  70  Fed.  881,  action 
for  false  imprisonment  by  United  States  marshal  in  execution  of  pro- 
cess of  Federal  court  may  be  removed,  even  though  complaint  does  not 
disclose  any  matter  giving  jurisdiction  to  Federal  courts;  Gableman  v. 
Peoria  etc.  Ry.  Co.,  82  Fed.  792,  action  against  receiver  appointed  by 
Federal  court  is  properly  removed  to  Federal  courts;  Cox  v.  Gilmer, 
88  Fed.  346,  where  declaration  for  false  imprisonment  allied  plain- 
tiff's imprisonment,  under  State  law.  repucmant  to  Constitution  of 
United  States. 

Supreme  Court  may  review  State  dedalon  denying  Federal  claim  aet 
up  by  defendant  In  pleading  after  remand. 

Approved  in  Robinson  v.  Caldwell,  165  U.  S.  360,  41  L.  Ed.  745,  17 
Sup.  Ct.  344,  where  case'  is  decided  on  merits  in  Circuit  Court,  ques- 
tion of  jurisdiction  being  raised  therein,  or  certified  to  Supreme  Court, 
defendant  waived  right  to  decision  upon  question  of  jurisdiction. 

Miscellaneous.  Cited  in  Miller  v.  Clifford,  133  Fed.  885,  5  L.  B.  A. 
(N.  S.)  49,  67  C.  C.  A.  52,  where  controversy  not  separable,  removal 
cannot  be  had  unless  all  defendants  join;  St.  Louis  etc.  Ry.  Co.  ▼. 
Davis,  132  Fed.  632,  Judiciary  Act  of  1887-88  intended  to  limit  Federal 
jurisdiction ;  Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  630,  14  C.  C.  A. 
577,  party  improperly  removing  suit  to  Federal  court  should  bear  the 
costs ;  and  Chappell  v.  United  States,  160  U.  S.  514,  40  L.  £d«  515,  16 
Sup.  Ct.  402,  referring  to  leading  case  as  not  deciding  whether  United 
States  had  right  to  take  land  under  tide  waiter  for  lighthouse  without 
compensation. 

« 

155  U.  S.  109-117,  39  L.  Ed.  87,  16  Sup.  Ot.  39,  UNITED  STATES  ▼.  JTAHK. 

Questions  that  may  be  certified  from  Circuit  Court  of  Appeals  may. 
If  decided,  be  reviewed  by  certlorarL 

Approved  in  Anglo-American  Prov.  Co.  v.  Davis  Provision  Co.  (No. 
2),  191  U.  S.  377,  48  L,  Ed.  228,  24  Sup.  Ct.  94,  holding  plaintiif  can- 
not maintain  direct  appeal  to  Supreme  Court  because  jurisdiction  of 
lower  court  was  in  issue  where  same  was  sustained;  New  Orleans  v. 
Emsheimer,  181  U.  S.  154,  45  L.  Ed.  794,  21  Sup.  Ct.  585,  dismissing 
appeal  from  Circuit  Court  to  review  decree  sustaining  court's  jurisdic- 
tion  where  appellant's  demurrer  for  want  of  equity  was  sustained; 
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Cincinnati  etc.  Ry.  Co.  v.  Tbiebaud,  177  U.  S.  620,  44  L.  Ed.  918,  20 
Sup.  Ct.  824,  holding  writ  of  error  from  Supreme  Court  will  be  dis- 
missed where  taken  while  case  was  pending  on  prior  writ  from  Circuit 
Court  of  Appeals;  Carter  v.  Roberts,  177  U.  S.  500,  44  L.  Ed.  863,  20 
Sup.  Ct.  714,  holding  direct  appeal  does  not  lie  to  Supreme  Court  after 
cause  has  been  appealed  to  and  decided  by  Circuit  Court  of  Appeals; 
St.  Louis  Cotton  Compress  Co.  v.  American  Cotton  Co.,  125  Fed.  197, 
60  C.  C.  A.  80,  holding  act  of  March  3,  1891,  gives  Supreme  Court 
jurisdiction  to  review  judgment  of  Circuit  Court  dismissing  for  want 
of  jurisdiction;  Excelsior  Wooden  Pipe  Co.  v.  Pacific  Bridge  Co.,  109 
Fed.  498,  48  C.  C.  A.  349,  holding  appeal  will  not  lie  to  Circuit  Court 
of  Appeals  from  Circuit  Court 's  dismissal  on  ground  of  no  jurisdiction ; 
Reliable  Incubator  etc.  Co.  v.  Stahl,  105  Fed.  667,  668,  44  C.  C.  A.  657, 
holding  assignment  of  errors  determines  scope  of  appeal,  and  where 
errors  other  than  jurisdiction  are  raised,  "whole  case"  is  before  court 
on  appeal ;  Evans-Snider-Buel  Co.  v.  McCaskill,  101  Fed.  660,  41  C.  C.  A. 
577,  holding  Circuit  Court  of  Appeals  has  no  jurisdiction  to  review 
decision  of  Circuit  Court  where  jurisdiction  was  in  issue  and  decided 
against  plaintiff;  dissenting  opinion  in  American  Sugar  Refining  Co. 
V.  New  Orleans,  104  Fed.  5,  43  C.  C.  A.  393,  majority  holding  Circuit 
Court  of  Appeals  should  dismiss  writ  of  error  where  the  controlling 
question  involves  construction  and  application  of  Constitution;  In  re 
Tampa  etc.  R.  R.  Co.,  168  U.  S.  588,  42  L.  Ed.  590,  18  Sup.  Ct.  179, 
when  Circuit  Court  has  appointed  receiver  and  enjoined  interference 
with  him,  entire  order  may  be  carried  on  appeal  to  Circuit  Court  of 
Appeals;  Lake  Nat.  Bank  v.  Wolfeborough  Bank,  78  Fed.  518,  24 
C.  C.  A.  195,  under  sections  5,  6,  7,  appeal  lies  from  Circuit  Court  of 
Appeals,  although  same  raises  only  question  of  jurisdiction;  United 
States  Freehold  etc.  Co.  v.  Gallegos,  89  Fed.  771,  32  C.  C.  A.  470, 
appeal  will  not  be  dismissed  where  jurisdiction  of  Circuit  Court  is  chal- 
lenged on  demurrer,  where  other  questions  are  also  raised  on  appeal; 
Coe  Brass-Mfg.  Co.  v.  Savlik,  93  Fed.  519,  35  C.  C.  A.  390,  Circuit 
Court  of  Appeals  has  not  authority  to  determine  question  of  juris- 
diction of  person  of  defendant;  In  re 'New  York  etc.  S.  S.  Co.,  155 
U.  S.  531^  39  L.  Ed.  249,  15  Sup.  Ct.  186,  Texas  etc.  Mfg.  Assn.  v. 
Storrow,  92  Fed.  10,  34  C.  C.  A.  182,  and  Green  v.  Mills,  69  Fed.  857, 
SO  L.  R.  A.  93,  16  C.  C.  A.  516,  arguendo. 

Distinguished  in  Robinson  v.  Caldwell,  165  U.  S.  361,  41  L.  Ed.  746, 
17  Sup.  Ct.  344,  act  does  not  afford  defeated  party  in  Circuit  Court 
right  to  have  case  decided  on  merits  both  in  Supreme  Court  and  Cir- 
cuit Court  of  Appeals ;  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3,  25  C.  C.  A. 
301,  rule  has  no  application  to  any  subdivision  of  section  5  other  than 
subdivision  first. 

Act  respecting  direct  appeals  from  Circuit  to  Supreme  Courts  extends 
to  cases  .where  jurisdiction  is  not  sole  issue. 
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Approved  in  Shoesmith  v.  Meyer  etc.  Mfg.  Co.,  198  U.  S.  582,  49  L.  Ed. 
1172,  26  Sup.  Ct.  804,  and  Wiigman  v.  Persons,  196  U.  S.  636,  49  L.  Ed. 
629,  25  Sup.  Ct.  795,  both  applying  rule ;  Davis  v.  Cleveland  etc.  Ry.  Co., 
217  U.  S.  172,  18  Ann.  Oas.  907,  27  L.  R.  A.  (N.  S.)  823,  54  L.  Ed.  717, 
30  Sup.  Ct.  463,  even  though  certificate  is  not  in  proper  form.  Supreme 
Court  may  review  judgment  of  Circuit  Court  where  record  shows  only 
matter  tried  and  decided  was  one  of  jurisdiction ;  Mexican  Cent.  Ry.  Co. 
v.  Eckman,  187  U.  S.  432,  47  L.  Ed.  247,  23  Sup.  Ct.  213,  holding  where 
guardian  has  right  by  State  law  to  sue  in  own  name,  his  citizenship  and 
not  that  of  ward  determines  Federal  jurisdiction;  In  re  Garrosi,  229 
Fed.  366,  where  proceeding  in  District  Court  will  ultimately  result  in 
judgment  from  which  appeal  will  lie  to  Circuit  Court  of  Appeals,  that 
court  will  not,  to  save  cost  and  delay,  grant  writ  of  mandamus,  prohibi- 
tion or  certiorari  to  restrain  District  Court  from  proceeding  further; 
Colasurdo  v.  Central  R.  R.,  180  Fed.  838,  denying  defendant  new  trial 
in  action  for  injuries,  but  allowing  certificate  on  j,urisdictional  point 
direct  to  Supreme  Court;  Weber  Bros.  v.  Grand  Lodge  of  Kentucky, 
171  Fed.  840,  96  C.  C.  A.  410,  where  defendant  defeated  on  question  of 
jurisdiction  and  on  merits  takes  writ  of  error  to  Circuit  Court  of  Ap- 
peals, and  is  again  defeated,  he  cannot  take  another  writ  of  error  to 
Supreme  Court;  Union  Pac.  R.  Co.  v.  Oregon  etc.  Lumber  Mfrs.  Assn., 
165  Fed.  18,  91  C.  C.  A.  61,  majority  holding  that,  under  section  79  of 
the  Judiciary  Act  of  1891,  as  amended  by  act  of  1906,  appeal  lies  from 
order  enjoining  enforcement  of  railroad  rates,  although  sole  question 
involved  is  jurisdiction  of  court  making  order;  Davis  v.  Cleveland  etc. 
Ry.  Co.,  156  Fed.  777,  84  C.  C.  A.  453,  under  act  of  1891,  Supreme  Court 
alone  has  power  to  review  decision  of  Circuit  Court  dismissing  action 
against  nonresident  defendant  for  want  of  jurisdiction;  Boston  etc.  R. 
Co.  V.  Gokey,  149  Fed.  44,  9  Ann.  Gaa.  384,  79  C.  C.  A.  64,  Circuit  Court 
of  Appeals  cannot  pass  on  question  involving  jurisdiction  of  Circuit 
Court;  Wirgman  v.  Persons,  126  Fed.  455,  456,  62  C.  C.  A.  63,  holding 
where  whole  case  is  appealed  to  Circuit  Court  of  Appeals,  that  court 
may  decide  it  or  certify  the  jurisdictional  question ;  United  States  v.  Lee 
Yen  Tai,  113  Fed.  467,  61  C.  C.  A.  299,  holding  Circuit  Court  of  Appeals 
will  not  consider  question  of  jurisdiction  of  Circuit  Court,  but  will  cer- 
tify same  if  defendant  desires ;  Watkins  v.  King,  118  Fed.  531,  55  C.  C.  A. 
290,  holding  Circuit  Court  of  Appeals  has  jurisdiction  to  review  whole 
case  on  error,  involving  constitutionality  of  State  law  introduced  as 
muniment  of  title;  Chamberlin  v.  Peoria  etc.  Ry.  Co.,  118  Fed.  33,  55 
C.  C.  A.  54,  holding  Circuit  Court  failing  to  certify  jurisdictional  ques- 
tion during  term  cannot  jJo  so  thereafter;  United  States  v.  Lee  Yen  Tai, 
113  Fed.  467,  51  C.  C.  A.  299,  holding  Circuit  Court  of  Appeab  may 
entertain  appeal  involving  construction  of  treaty  and  other  issues  de- 
termining latter  issues  and  certifying  former  to  Supreme  Court;  Reed 
V.  Stanley,  97  Fed.  524,  38  C.  C.  A.  331,  holding  where  right  of  appeal 
to  Supreme  Court  from  Circuit  Court  is  lost  by  failure  to  certify  ques- 
tions during  term,  appeal  to  Circuit  Court  of  Api)eals  may  be  taken 
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within  six  montlis;  dissenting  opinion  in  Morrisdale  Coal  Co.  v.  Penn- 
sylvania R.  Co.,  183  Fed.  947,  948,  106  C.  C.  A.  269,  majority  holding 
judgment  dismissing  action  for  want  of  jurisdiction  pending  motion  for 
judgment  on  verdict  in  action  at  law  tried  on  merits  in  Federal  court 
is  reviewable  on  error  by  Circuit  Court  of  Appeals;  Shields  v.  Coleman, 
157  U.  S.  176,  39  L.  Ed.  663, 15  Sup.  Ct.  573,  it  is  unnecessary  that  word 
"certify"  be  used — it  is  sufficient  if  single  matter  sent  up  is  question 
of  jurisdiction ;  In  re  Lehigh  Min.  etc.  Co.,  166  U.  S.  327,  89  L.  Ed.  440, 

15  Sup.  Ct.  376,  where  plaintiff  was  allowed  writ  of  error  to  Circuit 
Court,  mandate  requiring  lower  court  to  certify  question  of  jurisdiction 
denied;  The  Bayonne,  159  U.  S.  692,  40  L.  Ed.  309,  16  Sup.  Ct.  187, 
filing  assignment  of  errors  in  Circuit  Court  and  taking  general  appeal 
and  allowance  by  that  court  is  not  equivalent  to  certificate  required  by 
act  of  1891 ;  Chappell  v.  United  States,  160  U.  S.  609,  40  L.  Ed.  613,  16 
Sup.  Ct.  400,  arguendo. 

Distinguished  in  Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.,  183  Fed. 
942,  106  C.  C.  A.  269,  where  pending  motion  for  judgment  on  verdict  in 
action  at  law  tried  on  merits  in  Federal  court,  judgment  dismissing  action 
for  want  of  jurisdiction,  is  reviewable  on  error  by  Circuit  Court  of  Aj)- 
l>eals ;  In  re  Abbey  Press,  134  Fed.  66,  67  C.  C.  A.  161,  Circuit  Court  of  Ap- 
peals has  no  jurisdiction  to  pass  on  Federal  constitutional  question,  with 
reference  to  that  portion  of  Bankruptcy  Act  prescribing  jurisdiction  of 
referees  in  bankruptcy;  Viquesney  v.  Allen,  131  Fed.  23,  66  C.  C.  A. 
259,  where  ruling  on  jurisdictional  point  was  in  fayor  of  appellant  and 
is  not  complained  of,  Circuit  Court  of  Appeals  has  jurisdiction  of  ap- 
peals; dissenting  opinion  in  Boston  etc.  R.  Co.  v.  Gokey,  149  Fed.  46, 
9  Ann.  Caa.  384,  79  C.  C.  A.  64,  majority  holding  Circuit  Court  of  Ap-: 
peals  cannot  pass  on  question  involving  jurisdiction  of  Circuit  Court. 

Appellate  court  may  correct  docket  title  of  case. 
Approved  in  Chappell  v.  United  States,  160  U.  S.  513,  40  L.  Ed,  515, 

16  Sup.  Ct.  401,  and  Anglo-Californian  Bank  v.  United  States,  176  U.  S. 
38,  44  L.  Ed.  64,  20  Sup.  Ct.  19,  both  following  rule. 

Question  of  jnrlsdlctlon  may  be  raised  for  first  time  In  Circuit  Court 
of  Appeal. 

Approved  in  Dudley  v.  Board  of  Commrs.,  103  Fed.  209,  43  C.  C.  A. 
184,  dismissing  writ  of  error  to  Circuit  Court  where  Circuit  Court  dis- 
missed suit  for  want  of  jurisdiction ;  Lake  St.  El.  R.  R.  Co.  v.  Farmers* 
Loan  etc.  Co.,  77  Fed.  773,  23  C.  C.  A.  448,  Circuit  Court  of  Appeals  has 
right  to  determine  jurisdiction  when  presented  before  it,  upon  record. 

Circuit  Court  of  Appeals  should  suspend  questions  on  merits  untU  Juris- 
dictional question  certified  is  settled. 

Approved  in  Tang  Tun  v.  Edsell,  223  U.  S.  682,  66  L.  Ed.  610,  32  Sup. 
Ct.  369,  where  District  Court  takes  jurisdiction  and  proceeds  to  deter- 
mine merits  in  habeas  corpus  proceeding,  respondent  can  carry  case  to 
Circuit  Court  of  Appeals;  Hays  v.  Richardson,  121  Fed.  537,  67  C.  C.  A. 
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598,  holding  judgment  of  Circuit  Court  dismissing  attachment  suit  for 
want  of  jurisdiction  cannot  be  reviewed  by  Circuit  Court  of  Appeals; 
dissenting  opinion  in  L.  E.  Waterman  Co.  v.  Parker  Pen  Co.,  107  Fed. 
145,  46  C.  C.  A.  203,  majority  holding  order  vacating  service  on  foreign 
corporation  because  not  served  at  latter's  place  of  business  is  not  ap- 
pealable to  Circuit  Court  of  Appeals;  dissenting  opinion  in  City  of 
Dawson  v.  Columbia  Ave.  Saving  Fund  etc.  Co.,  102  Fed.  209,  42  C.  C.  A. 
258,  majority  holding,  under  act  of  February  18,  1895,  appeal  will  not 
lie  to  Circuit  Court  of  Appeals  from  order  granting  injunction  in  case 
involving  impairment  of  contract. 

Jurisdiction  of  Federal  Circuit  Court  of  Appeals  to  review  question 
of  jurisdiction  of  Circuit  Court.    Note,  9  Ann.  Oas.  387,  388. 

Miscellaneous.  Cited  in  Harrington  v.  Atlantic  etc.  Telegraph  Co., 
229  U.  S.  607,  57  L.  Ed.  1349,  33  Sup.  Ct.  775,  dismissing  for  want  of 
jurisdiction ;  O'Dell  v.  Boyden,  150  Fed.  732, 10  Ann.  Cas.  239,  80  C.  C.  A. 
397,  if  Court  of  Appeals  has  jurisdiction  of  appeal  from  final  decree, 
it  has  jurisdiction  of  appeal  from  interlocutory  injunction,  although 
jurisdiction  be  involved;  Campbell  v.  Golden  Cycle  Min.  Co.,  141  Fed. 
612,  73  C.  C.  A.  260,  where  jurisdiction  is  sustained  and  judgment  ren- 
dered in  favor  of  defendant  on  merits,  Circuit  Court  of  Appeals  has 
juiisdiction. 

155  U.  S.  117-124,  39  L.  Ed.  91,  15  Sup.  Ot.  36,  AUtIS  ▼.  UNITED  STATES. 
Appellate  court  will  not  review  rulings  not  excepted  to  at  triaL 
Approved  in  Thiede  v.  Utah,  159  U.  S.  520,  522,  40  L.  Ed.  243,  16 
Sup.  Ct.  66,  67,  exceptions  to  instructions  muist  be  specific;  Steel  Rail 
Supply  Co.  V.  Baltimore  etc.  Ry.  Co.,  130  Fed.  435,  64  C.  C.  A.  635, 
exception  to  charge  that  there  was  only  a  certain  question  to  be  con- 
sidered will  not  support  assi^ment  of  error  for  failure  to  submit  certain 
other  question. 

Jury  may  be  recalled  after  having  deliberated,  for  purpose  of  aiwlsting 
them,  and  time  is  discretionary. 

Approved  in  Clune  v.  United  States,  159  U.  S.  594,  40  L.  Ed.  271,  16 
Sup,  Ct.  126,  following  rule;  St.  Louis  etc.  R.  Co.  v.  Bishard,  147  Fed. 
500,  78  C.  C.  A.  62,  not  permissible  to  inquire  of  jury  what  proportion 
they  are  divided  and  instruction  regarding  their  duty  to  agree  should 
be  carefully  guarded;  Lee  v.  State,  73  Ark.  152,  83  S.  W.  918,  after  jury 
had  reported  inability  to  agree,  error  for  judare  unasked  to  repeat  in- 
struction on  sufficiency  of  circumstantial  evidence  to  support  conviction ; 
Armstrong  v.  James  &  Co.,  155  Iowa,  572, 136  N.  W.  690,  holding  instruc- 
tion urging  jurors  to  agree  on  verdict  was  not  ground  for  reversal,  where 
jury  had  already  deliberated  fifteen  hours  and  verdict  was  not  reached 
till  more  than  four  hours  after  such  instruction  was  given;  State  v. 
Richardson,  137  Iowa,  596,  115  N.  W.  222,  instruction  urging  jury  to 
reach  verdict  was  not  reversible  error,  where  jury  had  already  deliber- 
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ated  sey^nteen  hours  and  verdict  was  not  reached  until  fourteen  hours 
after  such  instruction  was  given. 

Verdict  sustained  hy  trial  judge  will  be  deemed  correct,  if  very  little 
testimony  brought  up. 

Approved  in  Pennsylvania  Co.  v.  Whitney,  169  Fed.  577,  95  C.  C.  A.  70, 
holding  general  exception  to  charge  in  action  for  injuries  was  insuffi- 
cient; Bacon  v.  United  States,  97  Fed.  42,  38  C.  C.  A.  37,  holding  in 
action  against  bank  president  for  making  false  reports  to  controller,  evi- 
dence of  prior  report  containing  false  statements  is  admissible;  Nome 
Beach  Lighterage  etc.  Transp.  Co.  v.  Munich  Assur.  Co.,  123  Fed.  824, 
holding  where  law  is  properly  laid  down  and  jury  told  to  find  facts  from 
evidence,  regardless  of  opinion  expressed,  such  expression  by  court  is  not 
reversible  error;  Bias  v.  United  States,  3  Ind.  Ter.  40,  53  S.  W.  475, 
where  in  murder  case  charge  fully  and  fairly  presents  law  of  self-defense, 
paragraph  implying  that  person  threatened  with  danger  must  retreat  to 
wall  before  taking  life  is  not  fatally  erroneous;  Shelp  v.  United  States, 
81  Fed.  700,  26  C.  C.  A.  570,  holding  general  exception  to  entire  charge 
cannot  be  sustained  if  any  part  is  correct;  People  v.  Thiede,  11  Utah, 
281,  39  Pac.  848,  bare  statement  that  court  erred  in  denying  malice,  with- 
out designating  defect,  is  insufficient. 

Testimony  is  admissible  as  to  condition   of  accounts  during  period 
covering  counts  alleging  false  entries. 

Approved  in  Moffatt  v.  United  States,  232  Fed.  533,  in  prosecution 
for  use  of  mails  to  defraud,  similar  acts,  prior  and  subsequent  and  not 
too  remote  in  time,  are  admissible  to  show  intent;  Breese  v.  United 
States,  203  Fed.  829,  122  C.  C.  A.  142,  in  prosecution  for  conspiracy  to 
embezzle  funds  of  national  bank,  evidence  of  separate  offense  to  show 
fraudulent  intent,  is  admissible;  Kettenbach  v.  United  States,  202  Fed. 
384, 120  C.  C.  A.  505,  in  prosecution  of  national  bank  officers  for  falsify- 
ing reports,  evidence  of  making  series  of  false  reports  beginning  seven 
years  prior  to  dates  of  reports  counted  on  in  indictment,  was  admissible 
to  show  intent;  Morse  v.  United  States,  174  Fed.  554,  98  C.  C.  A.  321, 
in  prosecution  of  national  bank  officers  for  making  false  entries  in  books 
of  bank  and  report  to  controller  with  intent  to  defraud  bank,  charge  re- 
lating to  intention  of  accused  making  false  entries  was  not  erroneous; 
Ten'itory  v.  West,  14  N.  M.  558,  99  Pac.  347,  on  trial  for  larceny  of  horse, 
evidence  of  actions  of  accused  in  stealing  and  selling  horses  at  different 
times  was  admissible  to  show  intent ;  Spurr  v.  United  States,  87  Fed.  710, 
31  C.  C.  A.  202,  evidence  of  cashier's  speculation  .with  bank  funds,  known 
to  president,  is  admissible  upon  latter's  trial  for  certifying  checks  with- 
out funds. 

Federal  Judge  may  express  opinion  to  Jury  as  to  evidence. 
Approved  in  United  States  v.  Oppenheim,  228  Fed.  226,  227,  228,  de- 
nying motion  for  new  trial  on  exception  to  remarks  of  court  after  jury 
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had  been  out  at  least  twenty-four  hours ;  Suslak  v.  Uniteo  State. ,  213 
Fed.  919,  130  C.  C.  A.  391,  urging  jury  to  agree  in  prosecution  iot  vio- 
lating White  Slave  Act  was  within  court's  discretion;  Young  v.  Corri- 
gan,  210  Fed.  443,  127  C.  C.  A.  174,  court's  expression  of  opinion  relative 
to  plaintiff's  failure  to  produce  witness  was  not  reversible  error  where 
jury  was  given  to  understand  it  was  not  bound  by  opinion;  United 
States  V.  Foster,  183  Fed.  629,  expression  of  opinion  by  Federal  judge 
after  jury  had  announced  themselves  unable  to  agree  was  within  court's 
discretion;  Keller  v.  United  States,  168  Fed.  698,  94  C.  C.  A.  368,  ex- 
pression of  opinion  by  judge  of  Federal  court  in  criminal  case  was  not 
reversible  error;  Charlton  v.  Kelly,  156  Fed.  438,  13  Ann.  Gas.  518,  84 
C.  C.  A.  295,  where  jury  asked  for  further  instructions  in  action  to 
recover  possession  of  mining  claim,  additional  instructions  on  other 
issues  was  not  error;  Masters  v.  United  States,  42  App.  D.  0.  371,  Ann. 
Oas.  1916A,  1243,  reversing  conviction  for  embezzlement,  where  court 
charges  that  evidence  against,  accused  is  practically  undisputed  and  law 
is  such  that  jury  should  render  verdict  of  guilty;  State  v.  Davison,  74 
N.  H.  20,  64  Atl.  766,  overruling  exceptions  to  charge  on  question  of  in- 
tent and  affirming  conviction  of  officers  of  corporation  for  embezzlement ; 
Southern  Bell  Tel.  etc.  Co.  v.  Watts,  66  Fed.  467,  13  C.  C.  A.  579,  and 
Spurr  V.  United  States,  87  Fed.  708,  31  C.  C.  A.  202,  expression  of  opin- 
ion on  facts  is  not  error  where  facts  are  left  to  jury ;  dissenting  opinion 
in  Garst  v.  United  States,  180  Fed.  347,  103  C.  C.  A.  469,  majority  re- 
versing conviction  for  criminal  offense  where  court  gave  opinion  as  to 
guilt  of  accused  after  it  appeared  likely  that  jury  would  not  agree. 

What  amounts  to  coercion  of  jury  by  court  into  agreeing  on  ver- 
dict.   Notes,  Ann.  Cas.  1912D,  448 ;  11  Ann.  Gas.  1132. 

In  commenting  on  evidence,  court  need  not  recapitulate  all  items. 

Approved  in  United  States  v.  Oppenheim,  228  Fed.  229,  holding  court 
in  giving  additional  instructions  may  call  attention  to  all  or  part  of 
evidence  relating  to  questions  upon  which  jury  are  unable  to  agree. 

Criminal  liability  of  officer  of  national  bank  for  making  false  en- 
tries in  books  or  reports.    Note,  20  Ann.  Cas.  947,  948. 

Miscellaneous.  Cited  in  United  States  v.  AUis,  73  Fed.  183,  referring 
to  affirmation  of  judgment  herein. 

156  U.  S.  124-136,  39  L.  Ed.  94,  15  Sup.  Ct.  46,  EKHABBT  v.  SCHBOEDBR. 

Under  act  of  1883,  bale  is  unit  to  which  percentage  test  applies. 

Approved  in  Rothschild  v.  United  States,  179  U.  S.  467,  468,  45  L.  Ed. 
279,  21  Sup.  Ct.  199,  holding  leaf  tobacco  suitable  for  wrappers,  mixed 
with  eighty-five  per  cent  filler  tobacco,  is  nevertheless  dutiable  under 
paragraph  213,  Act  of  1897,  as  wrapper ;  United  States  v.  Rothschild,  87 
Fed.  799,  percentage  method  was  abandoned  in  Dingley  Act  of  1897. 
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Burden  is  on  importer  to  overcome  presumption  of  legal  collection  of 
duties. 

Approved  in  Schoellkopf,  Hartford  &  Maclagan  v.  United  States,  147 
Fed.  856,  and  United  States  v.  Rosenwald,  67  Fed.  326,  329,  14  C.  C.  A. 
399,  both  following  rule;  United  States  v.  Ranlett,  172  U.  S.  146,  43 
L.  Ed.  398,  19  Sup.  Ct.  118,  when  dutiable  and  nondutiable  bags  are  im- 
ported in  same  bale,  importer  must  separate  to  exempt  nondutiable  bags. 

Tax  statute  is  deemed  mandatory  if  its  literal  observance  affords  sub- 
stantial protection  to  party  complaining. 

Approved  in  United  States  v.  Ranlett,  172  U.  S.  142,  43  L.  Ed.  396, 
19  Sup.  Ct.  117,  appraisement  is  not  invalid  as  to  importer  because  not 
made  in  accordance  with  section  2901,  Rev.  Stats.;  United  States  v. 
Rosenwald,  67  Fed.  328,  14  C.  C.  A.  399,  arguendo. 

Questions  as  to  value  of  merchandise  cannot  be  raised  in  action  against 
collector. 

Approved  in  United  States  v.  Passavant,  169  U.  S.  21,  42  L.  Ed.  646, 
18  Sup.  Ct.  221,  under  act  of  1890,  board  of  general  appraisers  has 
jurisdiction  to  impeach  dutiable  valuations  reported  to  collector  by  ap- 
praisers. 

Miscellaneous.  Cited  in  Curnen  etc.  v.  United  States,  136  Fed.  811, 
collector  should  accept  invoice  and  entry  values  upon  goods  not  coming 
into  hands  of  reappraisement  boards. 

155  n.  S.  137-140,  39  L.  Ed.  99,  NOBTHEBN  ETC.  B.  B.  OO.  V.  HOLllES. 

Time  limited  for  appeal  does  not  run  until  after  decision  on  petition 
for  rehearing. 

Approved  in  In  re  McCall,  145  Fed.  900,  76  C.  C.  A.  430,  reaffirming 
rule ;  Harrison  v.  Magoon,  205  U.  S.  503,  51  L.  Ed.  901,  27  Sup.  Ct.  577, 
where  no  right  of  appeal  existed  when  final  judgment  was  entered  in 
Supreme  Court  of  Hawaii,  writ  of  error  will  not  lie  under  act  of  1905, 
because  petition  for  rehearing  was  entertained  and  not  finally  denied 
until  after  passage  of  act ;  Kingman  v.  Western  Mfg.  Co.,  170  U.  S.  678, 
42  L.  Ed.  1194,  18  Sup.  Ct.  787,  judgment  is  not  final  and  appealablo 
pending  motion  for  new  trial ;  Sanborn  v.  Bay,  194  Fed.  42,  114  C.  C.  A. 
57,  writ  of  error  filed  and  supersedeas  obtained  within  sixty  days  after 
motion  for  new  trial  was  disposed  of  was  in  time ;  State  ex  rel.  Porter  v. 
Ritchie,  32  Utah,  386,  91  Pac.  26,  filing  of  motion  for  new  trial  suspends 
judgment  and  appeal  cannot  be  taken  until  overruling  of  motion. 

Computation  of  time  for  appeal  or  writ  of  error  as  effected  by  mo- 
tion for  new  trial  or  rehearing.    Note,  3  Ann.  Gas.  630. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  849. 
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156  U.  8.  141,  39  L.  Ed.  100,  15  Sup.  Ot.  SO,  KOBTHBBN  ETC.  B.  B.  CO.  ▼. 
O'BBIEK. 

Miscellaneous.  Cited  in  Farmers'  etc.  Co.  v.  Northern  Pac.  R.  R.  Co., 
68  Fed.  37,  reciting  history  of  litigation. 

165  U.  8.  141-156,  30  L.  Ed.  100,  15  flap.  Ct.  40,  OUK  ▼.  TIMKEN. 
Beissne  ia  invalidated  by  words  expanding  originaL 
Approved  in  Chicago  etc.  Ry.  Co.  v.  Perry  Side  Bearing  Co.,  170  Fed- 
974,  Wands  reissue  patent  for  side-bearing  for  railway  cars  is  void  for 
departure  from  and  broadening  of  original  claims.  / 

That  patented  article  is  popular  is  unimportant  when  patent  is  void 
for  want  of  novelty. 

Approved  in  Keene  v.  New  Idea  Spreader  Co.,  231  Fed.  711,  Keene 
patent  for  axle  used  in  connection  with  manure-spreader  is  void  for 
lack  of  invention,  and  commercial  success  of  invention  cannot  aid  claims 
of  patent ;  Hyde  v.  Minerals  Separation,  214  Fed.  108,  130  C.  C.  A.  576, 
Sulman,  Picard  and  Ballot  patent  for  process  of  ore  concentration  is 
void  for  lack  of  invention  in  view  of  prior  art,  and  fact  that  it  has  gone 
into  extensive  use  is  immaterial ;  Hotel  Security  Checking  Co.  v.  Lorraine 
Co.,  155  Fed.  301,  Hicks  patent  for  means  of  cash  roistering  and  account 
checking  to  prevent  peculation  in  restaurants  is  void  for  lack  of  inven- 
tion, and  extent  of  sales  or  use  of  article  is  immaterial;  Voightmann  v. 
Weis  etc.  Cornice  Co.,  133  Fed.  304,  denying  validity  to  Voightmann 
patent  No.  600,186,  for  improvement  in  fireproof  windows ;  General  Elec- 
tric Co.  V.  Yost  Electric  Mfg.  Co.,  131  Fed.  878,  denying  validity  to 
Painter  patent  No.  718,378,  for  insulating  lining  used  in  incandescent  lamp 
sockets ;  National  Hollow  Brake-Beam  Co.  v.  Interchangeable  Brake-Beam 
Co.,  106  Fed.  707,  45  C.  C.  A.  544,  holding  extensive  use  of  machine  clearly 
without  novelty  will  not  sustain  patent;  Durham  v.  Seymour,  6  App. 
D.  C.  93,  claims  in  application  for  patent  for  improved  drainage  appar- 
atus for  buildings  are  covered  by  former  patents  to  same  applicant,  and 
anticipated  by  other  American  and  English  patents;  Consolidated  Elec. 
Mfg.  Co.  V.  Holtzer,  67  Fed.  908,  15  C.  C.  A.  63,  that  article  has  super- 
seded others  is  consideration  to  be  applied  only  in  doubtful  cases,  turn- 
ing on  questions  of  invention. 

Distinguished  in  Cincinnati  Traction  Co.  v.  Pope,  210  Fed.  449,  127 
C.  C.  A.  175,  holding  Pope  patent  for  time  limit  transfer  for  use  by 
street  railways,  in  view  of  extent  of  acceptance  by  public,  involves  in- 
vention and  is  infringed.  , 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  C.  124. 

155  U.  S.  156-162,  39  L.  Ed.  106,  15  Sup.  Ot.  42,  PITTSBUBOH  ETC.  BY. 
CO.  V.  KEOKUK  ETC.  BBIDOE  CO. 

Contract  between  bridge  company  and  on  railroad  acting  for  another 
is  independent  of  lease  of  lines. 
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Approved  in  Pittsburgh  etc.  R.  R.  Co.  v.  Keokuk  etc.  Bridge  Co.,  68 
Fed.  19, 15  C.  C.  A.  184,  equity  has  jurisdiction  over  bill  by  bridge  com- 
pany against  railroads  to  assert  liability  to  complainant  under  agree- 
ment with  Indiana  Central  railroad;  P  &  L.  E.  R.  R.  Co.  v.  Bishop,  13 
Ohio  C.  C.  393,  arguendo. 

155  U.  8.  163-180,  39  L.  Ed.  108,  16  Sup.  Gt.  85,  BOHILLDX&EE  ▼.  UNITED 
STATES. 

United  States  cannot  be  sued  without  consent  of  Oongreas,  wldch  must 
be  strictly  construed. 

Approved  in  Reid  Wrecking  Co.  v.  United  States,  202  Fed.  316,  hold- 
ing section  5  of  Tucker  Act  is  mandatory,  and  Federal  court  in  district 
in  which  plaintiff  did  not  reside  had  no  jurisdiction  of  suit  in  admiralty 
against  United  States;  Christie  St.  Commission  Co.  v.  United  States, 
126  Fed.  993,  holding  Circuit  Court  has  jurisdiction  of  suit  to  recover 
tax  illegally  exacted  under  color  of  internal  revenue  laws;  Bowker  v. 
United  States,  105  Fed.  399,  holding  Admiralty  Court  cannot  maintain 
cross-libel,  alleging  fault  of  government  v^sel  for  injury  of  which  gov- 
ernment sues;  Johnson  v.  United  States^  160  U.  S.  549,  40  L.  Ed.  531, 
16  Sup.  Ct.  378,  under  act  of  New  Hampshire,  Court  of  Claims  cannot 
adjudicate  upon  claim  of  one  not  a  citizen  when  injury  occurred;  Price 
V.  United  States,  174  U.  S.  376,  48  L.  Ed.  1013,  19  Sup.  Ct.  766,  act  of 
1891  gives  Court  of  Claims  no  jurisdiction  over  claim  for  merely  conse- 
quential damages  to  property  taken  by  Indians;  Houston  v.  State,  98 
Wis.  487,  42  L.  R.  A.  49,  74  N.  W.  113,  action  cannot  be  maintained 
against  State  for  damages  for  wrongful  destruction  of  cattle  by  State 
veterinarian. 

Court  of  Claims  has  no  Jurisdiction  of  dalm  based  on  tort. 
Approved  in  New  Orleans-Belize  etc.  S.  S.  Co.  v.  United  States,  239 
U.  S.  207,  60  L.  Ed.  230,  36  Sup.  Ct  78,  holding  United  States  is  not 
liable  to  vessel  chartered  by  it  for  damages  sustained  while  rendering 
aid  to  another  vessel  belonging  to  government;  Basso  v.  United  States, 
239  U.  S.  606,  607,  608,  60  L.  Ed.  464,  36  Sup.  Ct.  328,  affirming  judg- 
ment of  Court  of  Claims  dismissing  action  for  damages  for  wrongful 
imprisonment  by  provisional  government  in  Porto  Rico  for  importing 
merchandise  from  United  States  without  making  entry  of  same  at 
custom-house;  Peabody  v.  United  States,  231  U.  S.  539,  58  L.  Ed.  854, 
34  Sup.*  Ct.  159,  holding  government  had  not  appropriated  property 
and  impliedly  agreed  to  pay  for  it  by  firing  guns  of  heavy  battery  over 
it  twice,  where  there  is.no  s])owing  that  guns  will  be  fired  again  except 
for  defense  in  time  of  war;  Bigby  v.  United  States,  188  U.  S.  406,  47 
L.  Ed.  523,  23  Sup.  Ct.  471,  holding  Federal  court  has  no  jurisdiction, 
under  Tucker  Act  of  1887,  of  suit  against  United  States  for  injuries 
from  negligence  of  employees  running  government  building  elevator; 
Russell  V.  United  States,  182  U.  S.  530,  531,  45  L.  Ed.  1215,  1216,  21 


155  U.  S.  163-180         NOTES  ON  U.  S.  REPORTS.  1246 

Sup.  Ct.  904,  holding  Court  of  Claims  has  no  jurisdiction  of  suit  against 
United  States  to  recover  for  infringement  of  patent  where  no  implied 
contract  to  pay  could  be  shown;  Christie  Street  Commission  Co.  v. 
United  States,  129  Fed.  508,  action  to  recover  taxes  paid  under  duress 
is  in  tort  and  is  not  within  jurisdiction  of  Circuit  Court;  United  States 
V.  Berdan  Fire- Arms  Co.,  156  U.  S.  566,  39  L.  Ed.  534,  15  Sup.  Ct.  421, 
and  Belknap  v.  Schild,  161  U.  S.  17,  40  L.  Ed.  601.  16  Sup.  Ct.  445, 
both  holding  United  States  are  not  liable  to  suit  for  infringement  of 
patent. 

Distinguished  in  United  States  v.  Lynah,  188  U.  S.  458,  478,  23 
Sup.  Ct.  352,  360,  47  L.  Ed.  544,  551,  holding  Circuit  Court  has  juris- 
diction of  suit  against  United  States  for  value  of  rice  plantation  de- 
stroyed by  river  improvements;  Dooley  v.  United  States,  182  U.  S. 
228,  45  L.  Ed.  1080,  21  Sup.  Ct.  764,  holding  Court  of  Claims  has  juris- 
diction of  action  to  recover  duties  iUegally  exacted  under  protest  on 
New  York  imports  to  Porto  Rico. 

Patentee  cannot  sue  on  implied  contract  for  nnaatliorlied  use  of  In- 
ventlon  in  executing  government  contract. 

Approved  in  Harley  v.  United  States,  198  U.  S.  234,  49  L.  Ed.  1081, 
25  Sup.  Ct.  634,  claim  of  government  employee  for  compensation  for 
use  of  patent  based  on  his  understanding,  not  shared  by  officials,  that 
he  would  be  compensated,  not  within  jurisdiction  of  Court  of  Claims; 
Holmes  v.  United  States,  78  Fed.  514,  chapter  359,  Acts  of  1887,  do 
not  authorize  District  Courts  to  entertain  petition  to  cancel  judgment 
lien  unlawfully  placed  by  Federal  officer;  dissenting  opinion  in  Belknap 
V.  Schild,  161  U.  S.  28,  40  L.  Ed.  605,  16  Sup.  Ct.  449,  ai^endo. 

Distinguished  in  United  States  v.  Hyams,  146  Fed.  18,  76  C.  C.  A. 
523,  Circuit  Court  has  jurisdiction  of  suit  for  tobacco  tax  rebate  granted 
by  Congress,  though  no  contractual  liability  involved;  Christie  Street 
Commission  Co.  v.  United  States,  136  Fed.  329,  69  C.  C.  A.  464,  claim 
to  recover  internal  revenue  taxes  exacted  under  misconstruction  of  law 
rests  upon  law  of  Congress,  and  may  be  enforced  by  action  against 
United  States. 

Remedy   against   government   or   its   agents   for  infringement    of 
patent  rights.    Note,  15  Ann.  Gas.  1110. 

Implication  from  use  of  patented  article  of  promise  to  pay  royalty. 
Note,  44  L.  B.  A.  (N.  8.)  835. 

•  Court  of  Olalms  has  jurisdiction  of  suit  for  authorized  use  of  patent* 
but  not  for  infringement.  ^ 

Approved  in  Famham  v.  United  States,  240  U.  S.  540,  60  L.  Ed.  787, 
36  Sup.  Ct.  428,  dismissing  petition  presenting  claims  based  on  implied 
contract  not  proved,  but  without  prejudice  to  patentee's  right  to  pre- 
sent claims  for  infringement  of  patent  under  act  of  1910;  Crozier  v. 
Fried.  Krupp  Aktiengesellschaft,  224  U.  S.  303,  304,  56  L.  Ed.  776, 
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32  Sup.  Ct.  488,  dismissing  suit  to  enjoin  Federal  officer  from  infring- 
ing patent  for  benefit  of  government  without  prejudice  to  right  of 
patentee  to  proceed  in  Court  of  Claims  for  compensation  under  act 
of  1910. 

Patent  for  invention  as  a  monopoly.    Note,  20  E.  B.  C.  8. 

Use  of  different  mechanical  method  for  producing  result  as  infringe- 
ment.   Note,  20  £.  B.  C.  689. 

« 

155  U.  8.  180-196,  39  L.  Ed.  114,  15  Sup.  Ct.  64,  UNITED  STATES  ▼. 


Appellate  court  can  consider  only  appellant's  assignments  of  errors. 
Approved  in  O'Neil  v.  Wolcott  Min.  Co.,  174  Fed.  535,  27  L.  R.  A. 
(N.  S.)  200,  98-  C.  C.  A.  309,  holding  cross-errors  are  not  assignable 
in  Federal  courts;  Board  of  Commrs.  of  Shawnee  County  v.  Hurley, 
169  Fed.  94,  94  C.  C.  A.  362,  on  appeal  by  county  from  judgment  in 
action  by  county  to  recover  deposits  from  bankrupt  bahk,  trustee,  not 
having  appealed  cannot  by  assigning  cross-errors  confer  jurisdiction  to 
review  rulings  adverse  to  him;  Guarantee  Co.  of  North  America  v. 
Phenix  Ins.  Co.,  124  Fed.  172,  59  C.  C.  A.  376,  holding  appellee  who 
does  not  sue  out  writ  of  error  or  take  appeal  cannot  bring  up  ques- 
tions for  review;  Glenn  v.  Hill,  11  Wash.  550,  40  Pac.  144,  and  Lan- 
gert  V.  David,  14  Wash.  392,  44  Pac.  876,  en-or  prejudicial  to  respondent 
who  has  not  appealed  cannot  be  corrected;  dissenting  opinion  in  Aetna 
Indemnity  Co.  v.  J.  R.  Crowe  Coal  &  Min.  Co.,  154  Fed.  567,  83  C.  C.  A. 
431,  majority  holding,  in  action  on  employer's  liability  bond,  that 
court's  instruction  that  employer's  statement  made  by  plaintiff  and 
pleaded  by  defendant  as  basis  of  contract  was  admitted  by  pleadings, 
should  be  construed  to  mean  that  plaintiff  admitted  statement  was 
executed  for  some  purpose,  but  not  as  basis  of  contract. 

United  States  is  not  liable  to  tribe  for  embezzlement  by  guardians  of 
orphans. 

Approved  in  Blackfeather  v.  United  States,  190  U.  S.  376,  47  L.  Ed. 
1102,  23  Sup.  Ct.  775,  holding  act  of  October  1,  1890,  gave  Court  of 
Claims  no  jurisdiction  over  claims  of  individual  member  of  Shawnee 
tribe. 

Act  permitting  Indians  to  sue  in  Court  of  Claims  permits  suit  as  tribe. 
Cited  in  Ingraham  v.  Ward,  56  Kan.  558,  44  Pac.  16,  as  to  whether 
tribal  status  of  Shawnees  still  exists. 

155  U.  S.  196-218,  39  L.  Ed.  120,  15  Sup.  Ct.  65,  CHEBOKEE  NATION  ▼. 
JOUENEYOAKE. 

Delawares  becoming  members  of  Cherokee  Nation,  under  authorized  con- 
tract, may  share  in  common  lands. 

Approved  in  Heckman  v.  United  States,  224  U.  S.  428,  56  L.  Ed.  826, 
32  Sup.  St.  424,  holding  Congress  has  power  to  authorize  government 


155  U.  S.  196-218         NOTES  ON  U.  S.  REPORTS.  1248 

to  sue  to  maintain  statutory  restrictions  upon  alienation  of  Indian 
allottee  lands;  Red  Bird  v.  United  States,  203  U.  S.  82,  94,  51  L.  Ed. 
99,  104,  27  Sup.  Ct.  29,  affirming  judgment  of  Court  of  Qaims  that 
white  persons  who  married  Cherokee  Indians  by  blood  after  enactment 
of  Cherokee  law  of  1875  acquired  no  rights  in  lands  or  funds  of  nation 
as  citizens,  and  white  persons  having  such  rights  lost  them  by  abandon- 
ing Cherokee  wives;  Winebrenner  v.  Forney,  189  U.  S.  152,  47  L.  Ed. 
756,  23  Sup.  Ct.  592,  holding  description  in  proclamation  of  August  19, 
1893,  opening  Cherokee  lands  of  one  hundred  foot  strip,  controls  sub- 
sequent clauses ;  Cherokee  Nation  v.  Hitchcock,  187  U.  S.  307,  47  L.  Id. 
190,  23  Sup.  Ct.  120,  holding  treaty  of  1835  vested  title  in  Cherokee 
Nation,  not  individuals,  and  did  not  preclude  congressional  control; 
McKee  v.  Henry,  201  Fed.  77,  119  C.  C.  A.  412,  under  allotment  in 
November,  1902,  to  Creek  Indian,  who  died  in  1899,  deed  to  his  heirs 
passes  title,  under  -act  of  June  30,  1902,  to  his  brother,  and  not  to  his 
father  under  act  of  1901,  as  title  in  severalty  vested  at  time  of  allot- 
ment after  passage  of  act  of  1902;  United  States  v.  Rea-Read  Mill 
etc.  Co.,  171  Fed.  504,  suit  by  United  States  for  use  of  Creek  Nation 
to  cancel  patents  or  deeds  to  town  lots  belonging  to  Nation  and  sold  by 
United  States  for  its  benefit,  on  ground  that  deeds  were  obtained  by 
fraud,  is  within  authority  given  by  act  of  1906;  United  States  v.  Allen, 
171  Fed.  917,  holding  government  cannot  maintain  suits  in  its  own 
name  in  behalf  of  Indians  of  Indian  Territory,  made  citizens  by  act 
of  1901,  to  which  they  are  not  parties,  to  cancel  conveyances  of  their 
allotted  lands;  Shulthis  v.  McDougal,  170  Fed.  534,  95  C.  C.  A.  615, 
holding  land  to  which  decedent  was  entitled  did  not  come  to  him  by 
inheritance  but  by  division  of  lands  held  in  common  by  tribe,  and  on 
his  death  and  subsequent  allotment  his  father  took  full  title,  not  merely 
life  estate;  Shulthis  v.  MacDougal,  162  Fed.  342,  holding  father  of 
Creek  Indian,  who  died  without  issue,  took  life  estate  only  in  allotment 
and  could  not  execute  valid  oil  and  gas  lease;  United  States  v.  Moore, 
154  Fed.  720,  holding  lands  allotted  to  Indians  of  Columbia  reservation 
in  severalty  vested  fee  in  them  and  not  mere  right  of  possession; 
Keetoowah  Society  v.  Lane,  41  App.  D.  C.  322,  rights  of  Cherokee  freed- 
men,  under  treaty  provision  that  they  shall  have  rights  of  native 
Cherokees,  include  participation  in  lands  and  funds  of  Nation;  Tuttle 
V.  Moore,  3  Ind.  Ter.  720,  64  S.  W.  588,  under  treaties  with  Creek 
Nation,  land  vested  in  tribe,  and  individual  cannot  acquire  vested  in- 
terest in  specific  tract;  Bledsoe  v.  Wortman,  35  Okl.  269,  129  Pac.  844, 
conveyance  by  member  of  tribe  of  land,  then  part  of  public  domain  of 
Cherokee  Nation,  but  afterward  selected  as  part  of  his  surplus  allot- 
ment, was  void,  and  act  removing  restrictions  upon  alienations  did  not 
apply  to  him  until  after  selection  of  allotment. 

Distinguished  in  Delaware  Indians  v.  Cherokee  Nation,  193  U.  S. 
134,  135,  136,  137,  142,  48  L.  Ed.  660,  651,  652,  653,  654,  24  Sup.  Ct. 
342,  only  a  right  of  occupancy  for  life  with  share  in  any  future  allot- 
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ment  acquired  by  Delaware  incorporated  by  contract  into    Cherokee 
Nation. 

165  U.  8.  218-221,  89  L.  Ed.  126,  15  Sup.  Ot.  eS,  OHEBOKEE  NATION  ▼. 
BLACK  FBATHEB. 

Appeal  is  necesaary  to  question  trial  conrVs  decree  In  appellate  court. 

Approved  in  Bolles  y.  Outing  Co.,  175  U.  S.  268,  44  L.  Ed.  158,  20 
Sup.  Ct.  96,  following  rule ;  Swager  v.  Smith,  194  Fed.  766,  114  C.  C.  A. 
482,  mere  assertion  of  error  in  appellee's  brief,  where  no  cross-appeal 
was  taken,  was  insufficient  to  confer  jurisdiction  on  appellate  court 
to  review  error  alleged. 

Distinguished  in  dissenting  opinion  in  St.  John  v.  Andrews  Institute 
for  Girls,  192  N.  Y.  392,  85  N.  E.  146,  majority  holding  judgment  in 
action  by  executor  for  construction  of  will  brought  against  next  of  kin 
is  several,  and  reversal  on  appeal  by  some  of  next  of  kin  does  not 
inure  to  benefit  of  next  of  kin  not  appealing. 

165  U.  B.  221-222,  89  I..  Ed.  128,  15  Sup.  Ot.  82,  DEUUTD  V.  PLATTE  OO. 

Final  Judgment  of  Circuit  Court  in  assumpsit  is  reviewable  only  on 
writ  of  error. 

Approved  in  Behn  v.  Campbell,  200  U.  S.  611,  60  L.  Ed.  619,  26  Sup. 
Ct.  753,  appl3ring  rule;  Behn,  Meyer  &  Co.  v.  Campbell  &  Go  Tauco, 
205  U.  S.  407,  51  L.  Ed.  858,  27  Sup.  Ct.  502,  in  reviewing  judgment 
of  Supreme  Court  of  Philippine  Islands,  this  court  will  not  subject 
opinion  of  court  below  to  minute  scrutiny  to  discover  error  of  law, 
where,  on  whole,  facts  found  justify  judgment;  Oklahoma  City  v.  Mc- 
Master,  196  U.  S.  532,  49  L.  Ed.  588,  25  Sup.  Ct.  324,  fact  that  action 
of  ejectment  was  tried  by  court,  jury  being  waived,  does  not  make 
appeal  proper  method  of  review;  Comstock  v.  Eagleton,  196  U.  S.  100, 
49  L.  Ed.  408,  25  Sup.  Ct.  210,  writ  of  error  proper  method  of  reviewing 
decision  of  Oklahoma  Supreme  Court  affirming  judgment  sustaining 
demurrer  to  petition  for  false  imprisonment;  Bessette  v.  W.  B.  Conkey 
Co.,  194  U.  S.  338,  48  L.  Ed.  1006,  24  Sup.  Ct.  665,  writ  of  error  proper 
method  of  reviewing  judgment  finding  person  not  party  to  suit  guilty 
of  contempt;  Pierce  v.  United  States,  37  App.  D.  C.  585,  appeal  by 
accused  from  order  adjudging  him  in  contempt  for  attempting  to  in- 
fluence grand  juryman  must  be  by  bill  of  exceptions,  and  appellate 
court  cannot  review  question  of  fact. 

Estoppel  of  public  corporation  to  deny  validity  of  bonds.    Note, 
L.  R.  A.  1915A,  921. 

165  U.  S.  222-228,  39  L.  Ed.  128,  15  Sup.  Ct.  70,  UiGTD  y.  MATTHEWS. 
Wliat  was  matter  of  fact  in  State  court  will  be  so  in  Supreme  Court. 
Approved  in  Steenerson  v.  Great  Northern  Ry.  Co.,  69  Minn.  377, 
72  N.  W.  717,  matters  judicially  noticed  by  trial  court  must  be  judicially 
noticed  by  appellate  court. 
XVI— 79 
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LawB  of  one  State  mtuit  be  proved  m  facts  in  conrtB  of  another. 
Approved  in  Eastern  Building  etc.  Assn.  v.  Williamson^  189  U.  S. 
125,  128,  47  L.  Ed.  739,  740,  23  Sup.  Ct.  529,  530,  holding  decision  con- 
struing effect  of  charter  and  statutes  governing  foreign  corporation 
upon  its  promise  to  mature  shares  does  not  deny  such  statutes  full 
credit;  Norman  v.  Pennsylvania  Fire  Ins.  Co.,  237  Mo.  582,  141  S.  W. 
619,  holding  in  garnishment  proceeding,  that  court  will  not  judicially 
notice  statutes  of  another  State;  New  Terk  Life  Ins.  Co.  v.  Orlopp, 
25  Tex.  Civ.  287,  61  S.  W.  338,  holding  where  life  insurance  policy 
provides  for  construction  according  to  foreign  laws,  such  laws  become 
part  of  contract. 

State  decision,  merely  constmlng  law  of  another  State,  is  not  review- 
able in  Supreme  Oonrt. 

Approved  in  Western  Life  Indemnity  Co.  v.  Rupp,  235  U.  S.  275, 
59  L.  Ed.  225,  35  Sup.  Ct.  37,  Kentucky  court  recognizing  validity  of 
Illinois  statute  prohibiting  insurance  company  from  issuing  policy  upon 
life  in  which  beneficiary  has  no  insurable  interest,  but  construing 
statute  as  not  having  extraterritorial  effect,  was  not  refusal  to  give 
statute  full  faith  and  credit;  Smithsonian  Institution  v.  St.  John,  214 
U.  S.  29,  53  L.  Ed.  897,  214  Sup.  Ct.  19,  dismissing  writ  of  error  to 
review  decision  of  New  York  court  that  Ohio  statute  authorizing  for- 
mation of  corporations  general  in  terms,  but  applicable  to  special  situa- 
tion, did  not  contravene  Ohio  Constitution;  Allen  v.  Alleghany  Co., 
196  U.  S.  465,  49  L.  Ed.  556,  25  Sup.  Ct.  311,  decision  of  State  court 
that  plea  did  not  disclose  defense  that  note  was  given  in  another  State 
contrary  to  laws  thereof  does  not  raise  Federal  question;  Eastern 
Bldg.  etc.  Assn.  v.  Williamson,  189  U.  S.  126,  47  L.  Ed.  739,  23  Snp. 
Ct.  529,  holding  decision  construing  effect  of  charter  and  statutes 
governing  foreign  corporation  upon  its  promise  to  mature  shares  does 
not  deny  full  credit  to  such  statutes;  Johnson  v.  New  York  Life  Ins. 
Co.,  187  U.  S.  496,  47  L.  Ed.  275,  23  Sup.  Ct.  196,  holding  Iowa  deci- 
sion merely  construing  New  York  statute,  requiring  notice  before  for- 
feiture of  policy,  does  not  deny  statute  full  credit;  Banholzer  v.  New 
York  Life  Ins.  Co.,  178  U.  S.  406,  408,  44  L.  Ed.  1126,  1127,  20  Sup.  Ct. 
974,  975,  holding  decision  construing  New  York  statute  of  1892,  ac- 
cording to  New  York  decision,  does  not  deny  statute  full  faith  and 
credit ;  Roller  v.  Murray,  71  W.  Ya.  166,  Ann.  Gas.  1914B,  1139,  L.  R.  A. 
1915F,  984,  76  S.  E.  174,  decision  of  Virginia  court  that  contract  is 
void  as  champertous  is  bar  to  subsequent  suit  in  this  State  between 
same  parties  and  involving  same  matter. 

What   adjudications   of   State   courts   reviewable   in   Federal    Su- 
preme Court.    Note,  62  L.  R.  A.  529. 

165  n.  8.  228-240,  39  L.  Ed.  ISO,  15  Snp.  Ct.  92,  OBIGET  v.  HEDDEK. 

Conversations  relative  to  reappraisal  are  immaterial  where  protest  does 
not  call  for  reappraisaL 
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Approved  in  Morgan  v.  United  States,  169  Fed.  261,  94  C.  C.  A. 
518,  in  action  to  recover  damages  for  unlawful  cutting  of  timber  from 
public  land,  where  government  introduced  in  evidence  affidavit  of  de- 
fendant as  admission  of  value  of  timber  taken,  it  was  error  to  refuse 
to  allow  witness  to  explain  for  what  purpose  affidavit  was  made; 
Stanley  v.  Beckham,  15a  Fed.  155,  82  C.  C.  A.  304,  holding,  in  action 
for  broker's  services,  that  it  was  error  to  refui^e  plaintiff  to  give  his 
version  of  conversation  testified  to  by  defendant's  witness. 

Acts  allowing  collector  to  examine  each  package  were  Intended  primarily 
for  benefit  of  govemment. 

Approved  in  United  States  v.  Ranlett,  172  U.  S.  142,  43  L.  Ed.  396, 
19  Sup.  Ct.  117,  section  2901,  Rev.  Stats.,  is  intended  for  benefit  of 
govemment  and  is  not  mandatory. 

Sending  all  packages  "for  examination  and  appraisement"  does  not 
necessitate  examination  of  all. 

Approved  in  Gait  v.  United  States,  39  App.  D.  C.  476,  affirming 
decree  based  on  finding  in  proceeding  to  condemn  flour  for  violation 
of  Pure  Food  Act  that  two  sacks,  taken  by  govemment  as  samples 
from  two  lots  containing  one  hundred  and  fifty  and  fifty  sacks,  re- 
spectively, were  representative  of  those  remaining. 

Miscellaneous.  Cited  in  Oceanic  Steam  Nav..Co.  v.  Stranahan,  214 
U.  S.  339,  53  L.  Ed.  1022,  29  Sup.  Ct.  671,  holding  Congress  has  power 
to  delegate  enforcement  of  money  penalty  for  violation  of  Alien  Immi- 
gration Act  to  executive  officers;  Fidelity  &  Deposit  Co.  v.  Courtney, 
186  U.  S.  351,  46  L.  Ed.  1198,  22  Sup.  Ct.  837,  holding  error  in  exclud- 
ing cashier's  certificate  in  action  on  bank  president's  bond  not  cause 
for  reversal  where  instructions  were  proper  and  error  not  prejudicial; 
Atchison  etc.  Ry.  Co.  v.  Phipps,  125  Fed.  480,  60  C.  C.  A.  314,  holding 
exclusion  of  evidence  to  warrant  reversal  must  be  of  material  evidence, 
which  exclusion  might  have  caused  injury  to  party  offering  evidence; 
United  States  v.  Murphy,  136  Fed.  812,  T^ere,  on  appeal  from  ap- 
praisements of  local  appraiser,  general  appraiser  did  not  have  samples 
before  him,  valuations  of  local  appraiser  govern;  United  States  v. 
Brown-Alaska  Co.,  4  Alaska,  91,  holding  court  will  not  review  action  of 
customs  officials  on  question  of  value  of  coke  imported  into  Alaska. 

155  n.  S.  240>252,  39  L.  Ed.  136,  15  Sup.  Ct.  77,  MUSEB  v.  MAGONE. 

Valuation  by  proper  officials  is  oondnsiye  in  absence  of  fraud  or  errors 
outside  of  valuation. 

Approved  in  Interstate  Commerce  Commission  v.  Louisville  etc.  R.  R. 
Co.,  227  U.  S.  92,  57  L.  Ed.  488,  33  Sup.  Ct.  185,  upholding  order  of 
commission  restoring  local  rates  in  force  for  many  years  between  New 
Orteans  and  neighboring  cities;  Meyer  Ebeling  &  Co.  v.  United  States, 
140  Fed.  336,  if  method  of  appraisement  is  erroneous^  importer  should 
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ask  for  reappraiBement ;  United  States  v.  Beebe,  117  Fed.  679,  holding 
order  of  Secretary  of  Treasury  for  reliqnidation  of  entry  when  resting 
on  proper  basis  therefor,  under  act  of  1894,  is  not  reviewable;  United 
States  V.  Kenworthy,  68  Fed.  908,  16  C.  C.  A.  61,  valuation  of  general 
appraiser,  confirmed  by  collector,  is  final  and  conclusive;  McQueen 
V.  Flasdick-Black  Ldind  etc.  Co.,  135  La.  707,  65  South.  903,  presump- 
tion is  that  register  in  land  office  before  issuing  patent  to  land  satisfied 
himself  that  applicant  represented  entryman  as  transferee  of  his  rights. 
Distinguished  in  United  States  v.  Passavant,  169  U.  S.  21,  42  L.  Ed. 

646,  18  Sup.  Ct.  221,  appraisement  may  be  impeached  where  appraiser 
has  proceeded  on  wrong  principle;  N.  Erianger,  Blumgart  &  Co.  v. 
United  States,  152  Fed.  577,  578,  holding  so-called  converters'  commis* 
sion  was  improperly  included  by  appraising  officers  in  dutiable  value 
of  merchandise,  and  appraisement  might  be  re-examined. 

In  determining  '^market  value/'  expenses  of  wholesaler  In  foreign 
country  may  be  considered. 

Approved  in  United  States  v.  Passavant,  169  U.  S.  23,  42  L.  Ed. 

647,  18  Sup.  Ct.  222,  "German  duty"  is  lawfully  included  by  appraiser 
in  his  valuation;  United  States  v.  Herrman,  91  Fed.  117,  33  C.  C.  A. 
400,  reaffirming  rule;  Kruegel  v.  Etchen,  33  Wash.  218,  74  Pac.  375, 
argfuendo. 

Customs  collector's  decision  cannot  be  impeached  by  making  him  dis- 
close reasons  or  proving  his  remarks. 

Distinguished  in  United  States  v.  Loeb,  99  Fed.  732,  holding,  under 
Customs  Administrative  Act  of  1890,  collector  is  sole  judge  of  whether 
appraisement  is  too  low,  "and  may  show  that  board  of  appraisers  has 
no  jurisdiction ;  Magone  v.  Origet,  70  Fed.  780, 17  C.  C.  A.  363,  appraise- 
ment may  be  inquired  into  with  respect  to  alleged  illegality  in  adding 
illegal  items  or  methods  of  valuation. 

Miscellaneous.  Cited  in  United  States  v.  Murphy,  136  Fed.  812, 
where,  on  appeal  from  appraisements  of  local  appraiser,  general  ap- 
praiser did  not  have  samples  before  him,  valuations  of  local  appraiser 
govern. 

156  U.  8.  252-265,  89  L.  Ed.  139,  15  Sup.  Ot.  99,  THE  BBEAKWATE&. 

Vessels  plying  on  river  must  avoid  interfering  with  schedule  of  New 
York  ferry-boats. 

Approved  in  The  Reliable,  167  Fed.  572,  holding  both  tugs  in  fault 
for  collision  near  ends  of  pier,  and  equally  liable  for  injury  to  tow; 
The  Maine,  153  Fed.  638,  holding  both  steamers  in  fault  for  collision  in 
East  River,  near  Brookl3m  Bridge ;  The  Bay  State,  153  Fed.  976,  collision 
in  East  River  between  steamer  going  down  river  and  carfloat  in  tow 
of  tug  was  due  solely  to  fault  of  steamer  in  attempting  to  cross  river 
without  obtaining  consent  of  tug  maneuvering  to  enter  slip;  City  of 
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New  York  v.  New  York  etc.  Ferry  Co.,  130  Fed.  398,  and  The  Stein- 
way,  135  Fed.  345,  68  C.  G.  A.  14,  both  holding  ferry-boats  allowed 
ample  space  to  maneuver  in  vicinity  of  their  slips;  The  Hartford,  125 
Fed.  560,  holding  tug  with  tow  violating  rule  requiring  vessels  to  keep 
near  middle  of  East  River  at  fault  for  collision  on  side;  The  City  of 
Augusta,  102  Fed.  995,  holding  running  of  steamship  at  ten  knots  an 
hour  within  three  hundred  feet  of  ends  of  piers  on  New  York  side  of 
Hudson  across  ferry-slips  is  negligent  navigation;  The  Princeton,  67 
Fed.  560,  14  C.  C.  A.  527,  ferry-boat  proceeding  in  fog  within  ends 
of  piers  of  another  ferry-boat's  slip  is  in  fault;  New  York  etc.  Tow- 
boat  Co.  V.  New  York  etc.  R.  R.,  148  N.  Y.  581,  42  N.  E.  1088,  arguendo. 
Distinguished  in  The  Paunpeek,  86  Fed.  925,  30  C.  C.  A.  494,  tug 
with  tow  one  hundred  and  fifty  feet  astern  is  not  negligent  in  passing 
up  river  opposite  slips,  eight  hundred  feet  off  shore. 

Bnles  are  obligatory  from  time  necesalty  for  precaatlon  begins  until 
collision  unavoidable. 

Approved  in  .The  Straits  of  Dover,  120  Fed.  903,  58  C.  C.  A.  86, 
holding  vessel  violating  rule  that  vessel  having  other  on  starboard  must 
keep  out  of  way  is  at  fault. 

Bzceptlons  to  rules  of  navigation  should  be  admitted  wltb  caution. 
Approved  in  The  City  of  Chester,  68  Fed.  575,  and  The  Florence,  68 
Fed.  942,  both  following  rule. 

155  n.  8.  265-270,  89  L.  Ed.  144,  15  Sup.  Ct.  83,  WABBEN  ▼.  KEEP. 

Master's  findings,  sustained  by  court,  will  not  be  disturbed  when  evi- 
dence Is  conflicting. 

Approved  in  Mechan  v.  Nelson,  137  Fed.  737,  70  C.  C.  A.  165,  Last 
Chance  Min.  Co.  v.  Bunker  Hill  etc.  Co.,  131  Fed.  588,  66  C.  C.  A  299, 
and  Finlen  v.  Heinze,  32  Mont.  379,  80  Pac.  924,  all  reaffirming  rule; 
Provident  Life  etc.  Co.  v.  Camden  etc.  Ry.  Co.,  177  Fed.  862,  101 
C.  C.  A.  68,  affirming  decree  based  on  findings  of  master  that  receiver's 
mortgage  is  lien  upon  mortgaged  premises  prior  to  mortgai^^es  under 
foreclosure;  Diamond  Stone-Sawing  Mach.  Co.  v.  Brown,  166  Fed.  307, 
92  C.  C.  A.  224,  affirming  decree  based  on  finding  of  master  that  yearly 
license  fee  of  three  hundred  and  sixty  dollars  for  each  machine  was 
established;  Lilienthal  v.  AtcCormick,  117  Fed.  97,  54  C.  C.  A.  475, 
holding  appellate  court  will  not  disturb  findings  of  lower  court  on  con- 
flicting evidence  where  not  clearly  opposed  to  weight  of  evidence; 
The  Providence,  98  Fed.  135,  38  C.  C.  A.  670,  holding  Circuit  Court  of 
Appeals  will  not  disturb  commissioner's  allowance  for  repairs  and  de- 
murrage after  collision,  where  lower  court  confirmed  same. 

Distinguished  in  The  Columbian,  100  Fed.  996,  holding  Circuit  Court 
of  appeals  not  bound  by  finding  of  fact  made  by  lower  court  in  ad- 
miralty case  where  no  reference  was  made. 
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X^Tidence  of  price  at  wlilcli  defendant  sold  other  dmilar  article  is 
irrelevant  in  niit  for  profita. 

Approved  in  Westinghouse  Electric  etc.  Co.  v.  Wagner  Electric  etc 
Co.,  225  U.  S.  621,  41  L.  B.  A.  (N.  8.)  663,  56  L.  Ed.  1228,  32  Snp.  Ct 
691,  where  infringer  by  commingling  elements  renders  it  impossible  for 
patentee  to  make  apportionment,  entire  profit  most  be  given  to 
patentee. 

Evidence  moat  flhow  what  profits  resulted  ftom  use  of  patented  part; 
alitor  where  patent  is  for  new  article. 

Approved  in  Conroy  v.  Penn  Electrical  &  Mfg.  Co.,  199  Fed.  429,  118 
C.  C.  A.  101,  holding  infringer  of  particular  style  of  toilet  mirror  was 
liable  to  account  for  whole  profits  made  from  manufacture  and  sale  of 
infringing  article ;  Brown  v.  Lanyon  Zinc  Co.,  179  Fed.  313, 102  C.  C.  A, 
497,  in  accounting  for  profits,  where  infringement  is  only  of  patent  for 
improved  feature  of  machine,  recovery  must  be  restricted  to  profits 
arising  from  patented  feature;  Lattimore  v.  Hardsocg  Mfg.  Co.,  121 
Fed.  988,  58  C.  C.  A.  287,  holding  complainant  on  accounting  for  in- 
fringement of  miners'  lantern-holders  sold,  attached  to  caps,  limited 
to  profits  derived  from  holders  only;  National  Folding  Box  etc.  Co.  v. 
Elsas,  86  Fed.  922,  30  C.  C.  A.  487,  refusing  to  allow  "manufacturers' 
profits,"  in  computing  damages;  dissenting  opinion  in  Westinghouse 
Electric  etc.  Co.  v.  Wagner  Elec.  etc.  Co.,  173  Fed.  375,  97  C.  C.  A.  621, 
majority  holding  where  infringing  article  contains  improvement  over 
that  of  patent,  patentee  is  not  entitled  to  recover  all  profits  of  in- 
fringer, but  only  those  resulting  from  use  of  infringing  parts. 

Distinguished  in  dissenting  opinion  in  Brown  v.  Lanyon  Zinc  Co.,  179 
Fed.  315, 102  C.  C.  A.  497,  majority  holding  where  infringement  is  only 
of  patent  for  improved  feature  of  machine,  recovery  must  be  restricted 
to  profits  arising  from  patented  feature. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  C.  854,  866. 

166  XT.  8.  271-283,  39  L.  Ed.  146,  16  Snp.  Ot.  7S,  THOMPSON  ▼.  UNITED 
STATES. 

Accused  Is  not  put  twice  in  Jeopardy  by  discharge  of  Jnry  after  being 
sworn. 

Approved  in  State  v.  Keerl,  33  Mont.  517,  85  Pac.  866,  reaffirming 
rule;  Keerl  v.  Montana,  213  U.  S.  138,  53  L.  Ed.  737,  29  Sup.  Ct.  469, 
where  State  court  discharges  jury  after  it  appears  that  disagreement 
is  probable,  accused  cannot  on  subsequent  trial  interpose  plea  of  once 
in  jeopardy;  Dwyer  v.  Illinois,  187  U.  S.  86,  47  L.  Ed.  86,  23  Sup.  Ct. 
33,  holding  discharge  of  jury  for  inability  to  agree  does  not  entitle 
accused  to  plead  double  jeopardy ;  United  States  v.  Jim  Lee,  123  Fed. 
742,  holding  retrial  over  discharge  of  jury  for  inability  to  agree  is  not 
double  jeopardy;  Olivcros  v.  State,  120  Ga.  246,  47  S.  E.  631,  where 
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jtidgie  liad,  in  admitting  certain  receipt  in  evidence,  expressed  opinion 
regarding  its  weight  as  evidence,  this  did  not  authorize  him  to  discharge 
jury  against  protest  of  accnsed;  State  v.  Hansford,  76  Kan.  683,  14 
L.  B.  A.  (N.  8.),  548,  92  Pac.  553,  accused  was  not  twice  put  in  jeopardy 
by  discharge  of  jury  upon  discovery  that  juror  was  prejudiced;  In  re 
Ascher,  130  Mich.  551,  90  N.  W.  422,  holding  accused  not  put  in 
jeopardy  by  proceedings  before  jury  so  misconducting  itself  as  to  re- 
quire judge  to  discharge  same  and  declare  mistrial;  Kent  v.  State,  8 
Okl.  Cr.  199,  126  Pac.  1045,  discharge  of  jury  in  criminal  case  without 
consent  of  accused  because  jurors  are  unable  to  agree  will  not  sustain 
plea  of  former  jeopardy  in  subsequent  trial;  State  v.  Barnes,  54  Wash. 
497,  23  L.  R.  A.  (N.  S.)  932,  103  Pac.  794,  discharge  of  jury  failing  to 
agree  after  forty-three  hours  of  deliberation  was  not  acquittal;  Hedger 
v.  State,  144  Wis.  300,  128  N.  W.  89,  person  accused  of  murder  was 
not  entitled  to  discharge  as  having  been  once  in  jeopardy,  where  jury 
was  discharged  on  discovery  that  one  juror  was  not  impartial;'  Obom 
V.  State,  143  Wis.  263,  SI  L.  E.  A.  (N.  S.)  966,  126  N.  W.  743,  where 
accused  consents  to  proceeding  necessitating  new  trial,  he  cannot  claim 
immunity  on  gpround  of  former  jeopardy;  Anderson  v.  State,  86  Md. 
482,  38  Atl.  938,  plea  of  former  jeopardy  is  not  available  where  there 
has  been  no  verdict  on  former  trial;  State  v.  Stephenson,  54  S.  C.  237, 
32  S.  E.  306,  when  jury  should  be  discharged  for  failure  to  agree  is 
within  court's  discretion;  dissenting  opinion  in  Diaz  v.  United  States, 
223  U.  S.  465,  Ann.  Oas.  19130,  1138,  56  L.  Ed.  509,  32  Sup.  Ct.  250, 
majority  holding  charge  of  homicide  after  death  of  person  assaulted  is 
not  same  as  charge  of  assault  before  death  of  that  person. 

.  Distinguished  in  Kepner  v.  United  States,  195  U.  S.  135,  49  L.  Ed.  126, 
24  Sup.  Ct.  197,  denying  right  of  government  to  appeal  from  verdict  of 
acquittal  in  court  of  first  instance  in  Philippine  Islands. 

Jeopardy — ^Appeal  by  the  State  after  acquittal.    Note,  48  Am.  St. 
Eep.  215.  ' 

Former  jeopardy  notwithstanding  order  of  mistrial.    Note,  Ann. 
Oas.   1914B,  774,   775. 

Discharge  of  jury  on   discovery  of  prejudice,  disqualification  or 
misconduct  as  jeopardy.    Note,  14  L.  B.  A.  (K.  S.)  650. 

CircimistanceB  of  killing  by  one  wlio  inrevlonBly  anned  himself  de- 
termine whether  It  is  murder  or  manslaughter. 

Approved  in  Allen  v.  United  States,  157  U.  S.  681,  39  L.  Ed.  856, 
15  Sup.  Ct.  721,  instruction  that  intentional  arming  himself,  even  for 
self-defense,  would  make  case  of  murder,  unless  actual  affray  developed 
necessity  for  self-defense,  is  erroneous;  Vance  v.  Territory,  3  Okl.  Cr. 
219,  105  Pac.  312,  holding  there  was  no  reversible  error  in  instruction 
as  to  self-defense  and  affirming  conviction  of  murder. 
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Jury  cannot  gatlier  malice,  on  part  of  accused,  from  tbreata  by  deceased 
showing  111-wlU. 

Approved  in  Allison  v.  United  States,  1(K)  U.  S.  216,  40  L.  Ed.  400, 
16  Sup.  Ct.  257,  following  rule ;  State  v.  Bone,  114  Iowa,  549,  87  N.  W. 
511,  holding  erroneous  instruction  that  accused  could  arm  himself  if 
he  feared  dangerous  assault,  and  that  being  armed  was  no  evidence  of 
malice. 

Distinguished  in  Ball  v.  United  States,  147  Fed.  42,  78  C.  C.  A.  126, 
threats  unaccompanied  at  time  of  killing  with  any  attempt  to  carry  them 
into  execution  insufficient  to  justify  homicide. 

165  U.  S.  283-286,  30  Ii.  Ed.  162,  16  Sup.  Ot  91,  XAflaAOSUHETTS  BTa 
CONSTB.  00.  ▼.  OANE  OBEEE  TWP. 

In  suit  to  recoyer  possession  of  realty  or  personalty,  one  in  possession 
Is  necessary  party. 

Approved  in  Love  v.  Export  Storage  Co.,  143  Fed.  10,  74  C.  C.  A. 
155,  reaffirming  rule;  Helm  v.  Zarocar,  213  Fed.  651,  suit  by  members 
of  Prosbyterian  Church  against  members  of  Cumberland  Presbyterian 
Church  refusing  to  recognize  union  and  board  of  publication  created 
to  hold  property  is  class  suit  and  members  of  board  are  not  indis^ 
pensable  parties  whose  nonjoinder  will  defeat  jurisdiction  of  Federal 
court;  Moloney  v.  Cressler,  210  Fed.  112,  114,  117,  126  C.  C.  A.  618, 
bill  for  specific  performance  of  contract  to  purchase  stock  and  to  com- 
pel depositories  to  deliver  stock  comprehends  single  issue,  and  members 
of  de})ository  firm  were  indispensable  members,  and  as  some  of  them 
were  citizens  of  same  State  as  complainant,  cause  was  not  removable; 
Stephens  v.Smartt,  172  Fed.  472,  where  real  controversy  was  between 
church  officers  and  codef  endants,  all  citizens  of  Tennessee,  Federal  court, 
upon  realignment  of  parties  according  to  interests,  was  without  juris- 
diction; Lawrence  v.  Southern  Pac.  Co.,  165  Fed.  242,  trust  company 
joined  as  defendant  in  suit  in  State  court  to  recover  interest  in  lands, 
whose  title  as  trustee  was  not  disputed,  was  not  indispensable  party 
whose  citizenship  in  same  State  as  complainant  would  prevent  removal. 

Federal  courts  have  no  Jurisdiction  if  necessary  party  defendant  Is 
citizen  of  same  State  as  plaintiff. 

Approved  in  Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  628, 14  C.  C.  A. 
577,  where  diverse  citizenship  is  essential  to  jurisdiction,  same  must 
affirmatively  appear  from  record. 

166  U.  8.  286-303,  39  Ii.  Ed.  163,  15  Sup.  Ot  118,  DBEBIKO  ▼.  WINOKA 
HABVESTEB  WORKS. 

Prior  devices,  though  not  anticipating  patent,  are  to  be  considered  in 
construing  such  patent. 

Approved  in  Ventilated  Cushion  etc.  Co.  v.  D'Arcy,  232  Fed.  473, 
in  determining  scope  of  patent  and  its  place  in  art,  as  affecting  ques- 
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tion  of  infringement,  prior  patents,  showing  separate  elements  of  com- 
bination, may  be  considered;  Pieper  v.  S.  S.  White  Dental  Mfg.  Co., 
228  Fed.  31,  Pieper  and  Pieper  patent  for  electric  motor  regulation 
for  alternating  current  dental  engines  was  not  anticipated,  discloses 
invention  and  is  infringed";  Daniel  O'Connell  v.  Riscal  Mfg.  Co.,  228 
Fed.  130,  infringement  of  Knorr  patent  for  spark-gap  was  not  avoided 
by  change  in  form  or  use  of  different  material;  Salts  Textile  Mfg.  Co. 
V.  Tingue  Mfg.  Co.,  227  Fed.  118,  119,  Steiner  patent  for  knitted  fabric 
and  method  of  making  same  was  not  anticipated,  discloses  invention 
and  is  infringed;  Vacuum  Cleaner  Co.  v.  American  Rotary  Valve  Co., 
227  Fed.  1004,  claims  1,  3,  and  4  of  Kenney  patent,  covering  first  com- 
mercially successful  vacuum  cleaner,  were  not  anticipated,  disclose  pat- 
entable invention,  and  are  infringed,  but  claim  2  is  void  for  lack  of 
invention;  Peelle  Co.  v.  Rashkin,  222  Fed.  297,  138  C.  C.  A.  19,  holding 
evidence  of  prior  use  of  device  of  Rashkin  patent  for  hatchway  doors 
is  insufficient  to  defeat  patent;  Thacher  v.  Mayor  etc.  of  Baltimore, 
219  Fed.  910,  Thacher  patent  for  combination  with  abutments  and  con- 
crete arch  of  bridge  was  not  anticipated,  and  is  infringed;  Donner  v. 
American  etc.  Tin  Plate  Co.,  165  Fed.  206,  91  C.  C.  A.  233,  Donner 
patent  for  method  and  mechanism  for  rolling  black-plate  is  void  for 
lack  of  invention;  Boston  Woven  Hose  etc.  Co.  v.  Pennsylvania  Rubber 
Co.,  164  Fed.  567,  90  C.  C.  A.  84,  construing  Schrader  patent  for  im- 
provement in  wheel  tires  and  holding  it  not  infringed;  Lewis  Blind 
Stitch  Mach.  Co.  v.  Premium  Mfg.  Co.,  163  Fed.  952,  90  C.  C.  A.  310, 
Lewis  machine  for  blind-stitching  was  not  anticipated  by  Hoffman  and 
Meyers  patent  or  by  Gammons  patent;  United  Shoe  Machinery  Co.  v. 
Greenman,  153  Fed.  288,  82  C.  C.  A.  581,  Davey  and  Ladd  patent  for 
clutch  for  starting  and  stopping  machines  is  void  for  anticipation  by 
clutch  in  Stiles-Thompson  machine  for  setting  lacing  studs  in  shoes. 

Who  is  true  and  first  inventor.    Note,  20'E.  R.  0.  18S,  184. 

Patent  for  improvement  in  haryetters,  describing  elevator  on  grain 
Bide,  is  not  Infringed  by  deyice  on  stubble  aide. 

Approved  in  Campbell  Printing-Press  A  Mfg.  Co.  r.  Duplex  Printing- 
Press  Co.,  86  Fed.  322,  Kidder  patent  No.  291,521,  for  printing-machine, 
and  Stonemetz  patent  No.  376,053,  for  web-printing  machine,  held  not 
infringed;  Willcox  etc.  Mach.  Co.  v.  Merrow  Mach.  Co.,  93  Fed.  211, 
35  C.  G.  A.  278,  construcing  patent  No.  472,094  for  sewing-machine. 

Patent  will  be  strictly  construed  where  it  Is  not  for  pioneer  invention, 
and  utility  is  doubtfnl. 

'  Approved  in  Continental' Paper  Bag  Co.  v.  Eastern  Paper  Bag  Co., 
210  U.  S.  415,  52  L.  Ed.  1126,  28  Sup.  Ct.  748,  infringement  of  patent 
not  primary  is  not  averted  merely  because  defendant's  machine  is  dif- 
ferentiated; Wright  Co.  V.  Herring-Curtiss  Co.,  204  Fed.  607,  Wright 
patent  for  fiying-machine  is  entitled  to  liberal  construction,  and  is  in- 
fringed by  Curtiss  aeroplane;  American  Stoker  Co.  y.  Underfeed  Stoker 
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Co.;  182  Fed.  652,  patentee  of  improvement  on  prior  combination  by 
adding  single  new  element  is  not  entitled  to  claim  equivalents  to  same 
extent  as  patentee  of  original  combination ;  National  Malleable  Castings 
Co.  V.  Buckeye  Malleable  Iron.  etc.  Co.,  171  Fed.  859,  96  C.  C.  A.  515, 
construing  Deitz  patent  for  car-coupler  strictly  and  holding  it  valid, 
but  not  infringed;  Scott  v.  Fisher  etc.  Mach.  Co.,  139  Fed.  146,  Bellis 
patent  No.  561,559,  for  improvements  in  knitting-machines,  held  not 
infringed;  Electric  Smelting  etc.  Co.  v.  Pittsburgh  Reduction  Co.,  Ill 
Fed.  757,  holding  Bradley  patent  Nos.  464,933  and  468,148,  for  process 
for  reducing  refractory  metallic  ores,  being  of  doubtful  utility,  is  closely 
construed;  Qeneral  Electric  Co.  v.  Winsted  Qas  Co.,  110  Fed.  969, 
holding  Eickemeyer  patent  No.  342,504,  magneto-electric  machine,  not 
entitled  to  broad  construction,  and  as  construed  not  infringed;  Bran- 
son V.  Kutz,  105  Fed.  975,  holding  Branson  patent  No.  333,102,  for 
improvement  in  knitting-machines,  strictly  construed,  not  infringed; 
New  Departure  Bell  Co.  v.  Hardware  Specialty  Co.,  69  Fed.  155,  mere 
improvers  are  held  rigidly  to  claims;  Ford  v.  Bancroft,  85  Fed.  461, 
reaffirming  rule ;  MacCoU  v.  Knowles  Loom  Works,  95  Fed.  987,  37 
C.  C.  A.  346,  patentee's  omission  to  designate  or  refer  in  specifications 
to  special  features,  subsequently  alleged  most  important,  should  be 
carefully  scrutinized. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  269. 

Inyentor  is  presumed  to  abandon  all  parts  aot  claimed. 
Approved  in  Aeolian  Co.  v.  Wanamaker,  221  Fed.  669,  Yotey  patent 
for  pneumatic  player  attachment  for  grand  pianos  is  void  for  lack  of 
invention;  Durham  v.  Seymour,  6  App.  D.  C.  90,  claims  in  application 
for  patent  for  improved  drainage  apparatus  for  buildings  were  cov- 
ered by  former  patents  to  same  applicant,  and  anticipated  by  other 
American  and  English  patents;  Cramer  v.  Fry,  68  Fed.  211,  and  Mc- 
Bride  V.  Kingman,  72  Fed.  911,  reaffirming  rule;  Rocker  Spring  Co. 
▼.  Thomas,  68  Fed.  200,  arguendo. 

Oral  testimony,  unsupported  by  exiMbits  or  patents,  to  sliow  prior  use. 
Is  open  to  suspicion. 

Approved  in  G^pe  Drier  &  Boiler  Co.  v.  Geiger,  215  Fed.  114,  131 
C.  C.  A.  418,  Chamberlain  patent  for  drier  used  chiefiy  for  drying  spent 
grains  in  breweries  and  distilleries  for  feed  is  void  for  prior  use  by 
others  of  essential  feature  of  machine;  Moline  Plow  Co.  v.  Rock  Island 
Plow  Co.,  212  Fed.  732,  129  C.  C.  A.  337,  holding  evidence  was  sufficient 
to  show  existence  of  Lindgrcn  invention  for  improvement  in  disk  har- 
rows, and  its  reduction  to  practice  prior  to  date  of  anticipating  patent ; 
H.  Mueller  Mfg.  Co.  v.  Glauber,  184  Fed.  618,  106  C.  C.  A.  613,  evidence 
was  insufficient  to  show  anticipation  of  Glauber  patent  for  unitary 
elbow-shaped  coupling  joint  for  pipes ;  Phoenix  Knitting  Works  v.  Brad- 
ley Knitting  Co.,  181  Fed.  165,  holding  evidence  insufficient  to  invalidate 
Mead  patent  for  design  for  neckscarf;  Parker  v.  Stebler,  177  Fed. 
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212,  101  C.  C.  A.  380,  holding  evidence  of  prior  use  was  insufficient  to 
invalidate  Bryan  patent  for  hand-truck  for  moving  boxes  in  fruit-pack- 
ing house;  Underwood  Typewriter  Co.  v.  Elliott-Fisher  Co.,  165  Fed. 
930,  Gathright  patent  for  tabulating  attachment  for  typewriters  was 
not  anticipated  and  is  infringed;  Clark  v.  George  Lawrence  Co.,  160 
Fed.  514,  Clark  patent  for  bucking-roll  for  attachment  to  saddle  was 
not  anticipated,  and  is  infringed;  Ajax  Metal  Co.  v.  Brady  Brass  Co., 
166  Fed.  420,  evidence  of  prior  use  was  insufficient  to  invalidate  Ilen- 
drickson  and  Clamer  patent  for  alloy  for  anti-friction  bearings;  Stand- 
ard Sanitary  Mfg.  Co.  v.  J.  L.  Mott  Iron  Works,  162  Fed.  640,  evi- 
dence of  prior  use  was  insufficient  to  invalidate  Arrott  patent  for 
dredger  for  pulverulent  material  used  in  enameling  bathtubs;  Chadcloid 
Chemical  Co.  v.  Frank  S.  De  Ronde  Co.,  146  Fed.  993,  upholding  Ellis 
patent  No.  714,880,  for  composition  for  removing  paint  and  varnish; 
Koemer  v.  Deuther,  143  Fed.  648,  upholding  Koemer  patent  No.  392,736, 
for  drjdng-racks  for  lithographers  and  printers;  Arrott  v.  Standard 
etc.  Mfg.  Co.,  131  Fed.  ,468,  Arrott  patent  No.  633,941,  for  dredger 
for  pulverulent  material,  held  not  anticipated;  Sacks  v.  Kupferle,  127 
Fed.  570,  holding  where  anticipator's  application  was  filed  first,  burden 
is  on  other  party  to  show  priority  in  favor  of  his  patent;  Rodwell 
Sign  Co.  V.  F.  Tuchfarber  Co.,  127  Fed.  142,  62  C.  C.  A.  252,  holding 
rule  discrediting  oral  evidence  does  not  preclude  court  from  accepting 
reliable  oral  evidence  of  anticipation  where  evidence  is  such  as  would 
convince;  Peters  v.  Union  Biscuit  Co.,  120  Fed.  683,  holding  reproduc- 
tion of  box  claimed  as  in  use  fifteen  years  before  constructed  from  wit- 
ness' memory  is  of  no  evidential  value;  Swain  v.  Holyoke  Mach.  Co., 
Ill  Fed.  409,  49  C.  C.  A.  419,  holding  unsupported  testimony  twenty 
years  afterward  of  applicant  for  patent  that  use  two  years  prior  to 
application  for  patent  was  experimental  is  insufficient;  National  Hol- 
low Brake-Beam  Co.  v.  Interchangeable  Brake-Beam  Co.,  106  Fed.  703, 
46  C.  C.  A.  644,  holding  flimsy  oral  evidence  of  prior  use  of  patent 
brake-beam  insufficient  to  prevail  over  presumption  from  patent;  Brown 
V.  Zaubitz,  105  Fed.  242,  holding  oral  testimony  unsupx)orted  by  patents 
or  exhibits  showing  prior  use,  and  inconsistent  with  previous  statements 
of  prior  user,  is  insufficient;  Brooks  v.  Sacks,  81  Fed.  406,  26  C.  C.  A. 
466,  unsupported  recollections,  as  to  facts  six  years  prior,  are  insuffi- 
cient to  establish  priority  over  earlier  patent;  Mast  v.  Dempster  Mill 
Mfg.  Co.,  82  Fed.  332,  27  C.  C.  A.  191,  reaffirming  rule;  Tyler  v.  St. 
Amand,  17  App.  D.  C.  468,  affirming  decision  of  acting  commissioner 
of  patents  awarding  priority  to  St.  Amand  for  design  of  hinge  as  against 
Tyler;  Ruete  v.  Elwell,  16  App.  D.  C.  30,  affirming  decision  of  com- 
missioner of  patents  awarding  priority  to  Elwell  invention  for  improve- 
ment in  armored  insulating  conduits  for  carriage  of  electric  wires, 
where  evidence  was  insufficient  to  establish  priority  of  Ruete  patent; 
Virtue  v.  Creamery  Package  Mfg.  Co.,  123  Minn.  34,  L.  B.  A.  1915B, 
1179,  142  N.  W.  930,  in  action  for  malicious  prosecution  of  two  patent 
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infringement  suits,  issuance  of  patent  furnishes  no  probable  cause  where 
patentee  knew  he  was  not  first  inventor. 

Distinguished  in  Birdsboro  etc.  Machine  Co.  v.  Kelley  Bros,  etc.,  147 
Fed.  715,  78  C.  C.  A.  101,  aflfirming  Kelley  Bros,  etc,  v.  Diamond  Drill 
etc.  Co.,  142  Fed.  869,  and  holding  Jackson  patent  No.  433,791  for 
coil  clasp  for  uniting  ends  of  belts,  etc.,  void  for  anticipation;  Esty  v. 
Newton,  14  App.  D.  C.  52,  in  interference  proceeding  between  rival 
applicants  before  patent  has  been  granted,  burden  of  proof  is  upon 
junior  applicant  to  sustain  right  by  preponderance  of  testimony,  and 
not  beyond  reasonable  doubt;  Wurts  v.  Harrington,  10  App.  D.  C.  153, 
while  burden  of  showing  reduction  to  practice  in  interference  proceed- 
ing between  patentee  and  applicant  for  patent  is  on  junior  applicant, 
it  is  not  so  onerous  as  to  require  him  to  show  it  beyond  reasonable 
doubt. 

Patent  Is  not  affected  by  preTious  tmsnocessf ul  and  abandoned  ezpeil- 
ments. 

Approved  in  Henry  v.  City  of  Los  Angeles,  230  Fed.  461,  construing 
Lyndon  patent  for  electro-mechanical  water-wheel  governor,  and  hold- 
ing it  not  infringed;  Consolidated  Contract.  Co.  v.  Hassam  Paving  Co., 
227  Fed.  441,  Hassam  patent  for  pavement  and  process  of  laying  same 
was  not  anticipated  by  single  experiment  with  pavement  abandoned 
as  unsatisfactory;  Benthall  Mach.  Co.  V.  National  Mach.  Corp.,  222 
Fed.  924,  Fei^son  and  Benthall  patent  for  peanut-picker,  and  Benthall 
patent  for  peanut-stemmer,  were  not  anticipated  by  machine  abandoned 
after  slight* use;  Frank  Holton  &  Co.  v.  Pepper,  216  Fed.  371,  Holton 
patent  for  improvement  in  comets  was  not  anticipated  in  prior  art,  and 
discloses  invention;  Hassam  Paving  Co.  v.  Consolidated  Contract  Co., 
215  Fed.  117,  Hassam  patent  for  pavement  and  process  for  making 
same  was  not  anticipated,  discloses  novelty  and  is  infringed;  Kings 
County  Raisin  etc.  Co.  v.  United  States  Consol.  etc.  Raisin  Co.,  182 
Fed.  63,  104  C.  C.  A.  499,  Pettit  patent  for  fruit-seeding  machine  was 
not  anticipated  by  Crosby  patent  not  put  into  use;  Warren  Bros.  Co. 
v.  City  of  Owosso,  166  Fed.  315,  318,  92  C.  C.  A.  227,  holding  com- 
pany's prior  use  of  asphalt  for  floors  and  sidewalks  was  abandoned 
experiment  and  did  not  anticipate  Warren  patent  for  improvement  in 
street  pavements;  National  Glass  Co.  v.  United  States  Olass  Co.,  147 
Fed.  258,  holding  Schulze-Berge  patent  No.  411,131,  furnace  for  re- 
heating or  fire-finishing  glassware,  not  infringed ;  R.  Thomas  &  Sons  Co. 
v.  Electric  etc.  Mfg.  Co.,  Ill  Fed.  927,  holding  unsuccessful  and  aban- 
doned experiment  does  not  operate  as  an  anticipation  of  patent;  Mast 
V.  Iowa  Windmill  etc.  Co.,  68  Fed.  224,  and  Westinghouse  Elec.  &  Mfg. 
Co.  y.  Beacon  Lamp  Co.,  95  Fed.  464,  both  following  rule;  Campbell 
Printing-Press  &  Mfg.  Co.  v.  Duplex  Printing-Press  Co.,  86  Fed.  330, 
and  Simonds  Rolling-Mach.  Co.  v.  Hathorn  Mfg.  Co.,  90  Fed.  208,  210, 
anticipatory  matter,  never  in  practical  use,  is  to  be  strictly  construed. 
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Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  E.  B.  G.  125. 

Loss  of  right  to  patent  by  public  use  of  invention  for  some  time 
before  application  for  patent.    Note,  20  £.  R.  G.  405. 

Omission  of  elements  necessary  to  render  device  operative  will  not  in- 
validate claim. 

Approved  in  Clark  Blade  etc.  Co.  v.  Gillette  Safety  Razor  Co.,  194 
Fed.  423,  114  C.  C.  A.  383,  Gillette  patent  for  razor  with  detachable 
blade  of  such  thinness  as  to  require  external  support  to  cutting  edge, 
was  not  anticipated,  and  is  infringed;  Eastern  Paper  Bag  Co.  v.  Con- 
tinental Paper  Bag  Co.,  142  Fed.  494,  Liddell  patent  No.  558,969,  for 
paper-bag  machine,  held  infringed ;  Chicago  Wooden  Ware  Co.  v.  Miller 
Ladder  Co.,  133  Fed.  546,  66  C.  C.  A.  517,  upholding  Miller  patent 
No.  343,829,  for  folding  trestle;  Kip- Armstrong.  Co.  v.  King  Philip 
Mills,  130  Fed.  30,  upholding  Baker  patent  No.  595,688,  for  warp  stop- 
motion  for  looms;  Cauda  v.  Michigan  Malleable  Iron  Co.,  124  Fed.  491, 
61  C.  C.  A.  194,  holding  reference  cannot  be  made  to  specifications  to 
add  elements  not  included  to  claim  but  only  to  explain  same;  Mayo 
Knitting  Machine  etc.  Co.  v.  Jenckes  Mfg.  Co.,  121  Fed.  114,  holding 
parts  whose  co-operative  action  is  necessary  to  performance  of  func- 
tion of  the  claim  must  be  specified;  Chinnock  v.  Paterson  etc.  Tel.  Co., 
112  Fed.  535,  50  C.  C.  A.  384,  holding  Van^  Depoele  patent  No.  495,443, 
for  traveling  contact  for  electric  railways,  anticipated  by  patent  No. 
424,695,  of  same  inventor;  Brammer  v.  Schroeder,  106  Fed.  928,  930, 
46  C.  C.  A.  41,  holding  claim  for  combination  of  devices  is  not  invalid 
because  omitting  mechanical  devices  which  readily  suggest  themselves 
to  skilled  mechanic;  National  Hollow  Brake-Beam  Co.  v.  Interchange- 
able Brake-Beam  Co.,  106  Fed.  716,  45  C.  C.  A.  544,  holding  one 
who  appropriates  new  and  useful  combination  cannot  escape  infringe- 
ment by  use  of  different  but  common  metallic  devices  to  connect  same; 
dissenting  opinion  in  Westinghouse  Electric  etc.  Co.  v.  Wagner  Elec. 
etc.  Co.,  173  Fed.  373,  97  C.  C.  A.  621,  majority  holding  Westinghouse 
patent  for  electric  converter  with  open  spaces  in  its  core  is  not  infringed 
by  converter  having  spaces  between  coils  but  none  in  core;  Taylor  v. 
Sawyer  Spindle  Co.,  75  Fed.  309,  22  C.  C.  A.  203,  device  for  revolving 
spindle  need  not  be  expressed  in  terms,  any  appropriate  means  being 
understood;  Chambers  etc.  Co.  v.  Faries,  75  Fed.  663,  upholding  patent 
No.  230,604,  for  seeding  device  in  check-row  corn-planters;  Thomson- 
Houston  Elec.  Co.  V.  Union  Ry.,  84  Fed.  890,  combination  claim  will  ilot 
be  held  invalid  as  inoperative  for  want  of  device  necessary  to  make  it 
operative  automatically;  Cramer  v.  Fry,  68  Fed.  212,  arguendo. 

Miscellaneous.  Cited  in  National  Malleable  Casting  Co.  v.  American 
Steel  Foundries,  182  Fed.  639,  person  making  locks  which  are  parts 
of  patented  car-coupler  without  consent  of  patentee  and  selling  same 
to  railroad  is  contributoiy  infringer. 
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156  U.  8.  303-310,  39  !■.  Ed.  160,  16  Sup.  Ot.  97,  TTNTTED  STATES  T. 
LAMONT. 

Mandamus  does  not  lie  to  enforce  discretionary  duty. 

Approved  in  Louisiana  v.  McAdoo,  234  U.  S.  634,  58  L.  Ed.  1510, 
34  Sup.  Ct.  938,  denying  mandamus  to  review  action  of  Secretary  of 
Treasury  in  determining  rate  of  duty  to  be  collected  on  sugar  and  to 
compel  him  to  collect  specific  amount;  Farmers'  Nat.  Bank  v.  Jones, 
105  Fed.  465,  holding  bill  in  equity  cannot  be  maintained  to  compel 
board  of  public  officers  to  issue  bonds;  Kimberlin  v.  Commission  to  Five 
Civilized  Tribes,  104  Fed.  658,  44  C.  C.  A.  109,  holding  mandamus  will 
not  issue  to  compel  commission  to  five  civilized  tribes  to  enroll  appli- 
cant for  citizenship  in  Chickasaw  Nation;  United  States  v.  Carlisle, 
5  App.  D.  C.  142,  licensed  sugar  producers  had  no  contractual  or  vested 
rights,  under  act  of  1890,  granting  bounty,  entitling  them  to  compel 
government  to  pay  bounty;  United  States  v.  Ross,  5  App.  D.  C.  255, 
granting  mandamus  to  compel  commissioners  to  entertain  application 
for  plumbing  license  without  referring  it  to  board  of  examiners;  In  re 
Lauritsen,  99  Minn.  325,  109  N.  W.  409,  election  contest,  involving 
charges  of  fraud,  illegal  voting,  and  l^ality  of  election,  cannot  be  de- 
termined in  mandamus  proceedings;  Dunham  v.  Ardery,  43  Okl.  635, 
L.  R.  A.  1915B,  232,  143  Pac.  337,  holding  duties  of  city^  clerk  of 
Guthrie  in  examining  petition  for  removal  of  officer  were  quasi- judicial 
and  reversing  judgment  granting  mandamus;  Norris  v.  Cross,  25  Okl. 
312,  105  Pac.  1009,  granting  mandamus  to  compel  Secretary  of  State 
to  file  referendum  petitions;  Wilson  v.  Cox,  73  S.  C.  400,  53  S.  E.  613, 
mandamus  will  not  lie  to  compel  opening  of  dispensary  where  it  would 
be  necessary  to  set  aside  election  in  favor  of  no  dispensary;  Warner 
Valley-Stock  Co.  v.  Smith,  165  U.  S.  31,  41  L.  Ed.  623,  17  Sup.  Ct.  227, 
bill  in  equity  against  Secretary  of  Interior,  and  commissioner  of  land 
office,  abates  on  former's  resignation;  Board  of  Commrs.  of  Grand 
County  V.  King,  67  Fed.  209,  14  C.  C.  A.  421,  court  cannot,  by  manda- 
mus, compel  levy  of  tax  where  no  statute  makes  it  county 's  duty  to 
levy  tax  to  pay  judgments;  Lord  v.  Bates,  48  S.  C.  109,  26  S.  E.  218, 
denying  mandamus  to  compel  State  treasurer  to  fund  lost  or  destroyed 
bonds;  dissenting  opinion  in  H.  P.  Cornell  Co.  v.  Barber,  31  R.  I.  429, 
76  Atl.  828,  majority  granting  mandamus  to  compel  town  treasurer  to 
pay  claim  against  town  which  had  been  allowed  and  audited;  dissent- 
ing opinion  in  Ehrlich  v.  Jeniungs,  78  S.  C.  280,  58  S.  E.  925,  majority 
granting  mandamus  to  compel  State  Treasurer  to  exchange  certificate  of 
stock  for  coupon  bond  as  authorized  by  express  provision  of  laws  of 
1892. 

Distinguished  in  Murphy  v.  Utter,  186  U.  S.  101,  46  K  Ed.  1075.  22 
Sup.  Ct.  778,  holding  change  in  personnel  of  loan  commission  of  Ari- 
zona, a  continuing  body,  does  not  abate  mandamus  proceeding  to  com- 
pel issue  of  refunding  bonds. 

Right  to  mandamus  against  a  public  officer-.    Note,  16  S.  R.  G.  787. 
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One  cannot  avoid  legal  consequences  of  acts  by  protesting  that  he  does 
not  intend  to  subject  himself. 

Approved  in  McCabe  Const.  Co.  v.  Utah  Const.  Co.,  199  Fed.  978, 
party  to  contract,  voluntarily,  although  under  protest,  entering  into 
new  contract  covering  same  subject  matter,  cannot  maintain  action  for 
breach  of  first  contract  which  was  superseded;  North  Chicago  St.  R. 
Co.  V.  Chicago  Union  Traction  Co.,  150  Fed.  626,  628,  lessors  of  street 
railroads,  having  accepted  benefits  of  stock  purchased  by  lessee,  es- 
topped to  deny  validity  of  such  purchase;  Consumers'  Cotton-Oil  Co.  v. 
Ashbum,  81  Fed.  335,  26  C.  C.  A.  436,  buyer  waives  right  of  action  for 
seller's  breach  of  contract  by  entering  into  new  contract  with  him  for 
purchase  of  part  of  same  goods;  Dabney  v.  Dabney,  20  App.  D.  C.  451, 
where,  pending  suit  for  divorce  for  desertion,  code  was  enacted  allowing 
divorce  for  adultery  only  and  petition  was  dismissed,  and  pending 
appeal  act  of  Congress  was  passed  providing  that  divorce  petitions 
pending  before  code  went  into  effect  should  be  tried  under  statutes 
then  in  force,  decree  of  dismissal  should  be  reversed;  Proctor  Coal  Co. 
V.  Strunk,  123  Ky.  525,  96  S.  W.  604,  evidence,  in  action  for  breach 
of  contract,  was  insufficient  to  show  that  execution  of  subsequent  con- 
tract, superseding  one  sued  on,  was  procured  by  fraud;  Erb  v.  McMas- 
ter,  88  Neb.  820, 130  N.  W.  577,  in  action  for  partition,  husband  seeking 
to  assert  marital  rights  to  real  estate  of  deceased  wife  without  offering 
to  return  money  advanced  under  contract  releasing  claim  to  real  estate 
is  estopped  to  allege  invalidity  of  contract;  Wormser  v.  Metropolitan 
St.  Ry.  Co.,  184  N.  Y.  90,  112  Am.  St.  Rep.  599,  76  N.  E.  1039,  stock- 
holder cannot  sue  to  restrain  corporate  acts  as  ultra  vires,  after  ac^ 
cepting  benefits  thereunder;  Krebs  Hop  Co.  v.  Livesly,  59  Or.  591,  Ann. 
Oas.  19130,  758,  118  Pac.  167,  where  purchaser  of  hops  repudiated  his 
contract,  but  offered  to  buy  at  price  slightly  in  advance  of  market  price, 
refusal  of  seller  to  accept  offer  could  not  deprive  him  of  right  to  recover 
difference  between  contract  and  market  price  of  hops;  Hanover  Canal 
Co.  v.  Wilson,  22  Wyo.  449,  143  Pac.  362,  contract  between  land  owner 
and  canal  company  for  sale  of  water  right  sufficient  to  irrigate  tract 
of  land  was  superseded  by  second  contract,  and  action  for  breach  of 
first  cannot  be  maintained. 

Right  of  lowest  bidder  on  public  contract.    Note,  26  L.  R.  A.  710. 

Discretion  in  choosing  between  bidders  for  public  contract.    Note, 
88  L.  R.  A.  (N.  8.)  666. 

156  U.  8.  311-314,  39  L.  Ed.  164,  16  Sup.  Ct.   116,  PEABOE  V.  TEXAS. 

Courts  of  asylum  State  will  not  consider  sufficiency  of  Indictment  or 
validity  of  laws. 

Approved  in  Benson  v.  Henkel,  198  U.  S.  11,  49  L.  Ed.  922,  25  Sup.  Ct. 
669,  and  Munsey  v.  Clough,  196  U.  S.  373,"  49  L.  Ed.  617,  25  Sup.  Ct. 
282,  both  reaffirming  rule;  Pierce  v.  Creecy,  2l0  U.  S.  402,  62'  L.  Ed. 
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1121,  28  Sup.  Ct.  714,  Federal  court  cannot,  on  habeas  corpus,  inquire 
into  truth  of  allegation  presenting  mixed  questions  of  law  and  fact 
in  indictment  on  which  demand  for  interstate  extradition  is  based; 
Reed  v.  United  States,  224  Fed.  381, 140  C.  C.  A.  64,  question  of  whether 
crime  charged  against  fugitive  from  justice  is  barred  by  statute  of 
limitations  of  demanding  State  wiU  not  be  determined  on  habeas  corpus; 
Ex  parte  Graham,  216  Fed.  815,  indictment  substantially  charging  ac- 
cused with  crime  is  sufficient  to  sustain  extradition;  Ex  parte  Pierce, 
155  Fed.  666,  indictment  stating  substance  of  offense,  however  intri- 
cate and  involved,  is  sufficient  to  sustain  extradition;  Kemper  v.  Metz- 
ger,  169  Ind.  123,  81  N.  E.  667,  in  habeas  corpus  proceedings  to  secure 
release  of  person  sought  to  be  extradited,  that  prosecution  is  barred 
by  two-year  limitation  of  demanding  State  must  be  alleged  and  proved 
to  be  available;  State  v.  Oough,  71  N.  H.  605,  63  Atl.  1092,  holding 
denial  of  constitutional  rights  of  accused  is  not  made  by  refusal  of 
asylum  State's  courts  to  determine  constitutionality  of  statute,  leaving 
same  to  demanding  State;  Ex  parte  Massee,  95  S.  C.  322,  46  L.  B.  A. 
(N.  S.)  781,  79  S.  E.  99,  where  extradition  papers  were  regular  on  their 
face,  court  erred  in  admitting  prisoner  to  bail  pending  hearing  in  habeas 
corpus ;  Whitten  v.  Tomlinson,  160  U.  S.  245,  40  K  Ed.  413,  16  Sup.  Ct. 
303  (affirming  67  Fed.  232),  one  held  under  indictment  in  Connecticut,  ex- 
tradited from  Massachusetts,  will  not  be  discharged  on  habeas  corpus  on 
ground  that  indictment  was  invalid ;  In  re  Huse,  79  Fed.  307,  25  C.  C.  A. 
1,  denying  habeas  corpus  to  person  held  as  insane;  Webb  v.  York,  79 
Fed.  621,  25  C.  C.  A.  133,  requisition  cannot  be  denied  when  indictment 
would  be  held  sufficient  by  courts  of  State  where  offense  was  committed ; 
Barranger  v.  Baum,  103  Ga.  476,  68  Am.  St.  Bep.  123,  30  S.  E.  529, 
inquiry  into  motives  and  purposes  of  prosecution  is  not  permissible  on 
hearing  of  extradition  proceedings. 

Distinguished  in  Armstrong  v.  Van  de  Vanter,  21  Wash.  688,  69 
Pac.  512,  holding,  on  habeas  corpus  on  requisition  of  fugitive,  court 
should  determine  whether  indictment  charges  crime  against  laws  of  de- 
manding State. 

Review  by  courts  of  executive  action  in  interstate  extradition  pro- 
ceedings.   Note,  8  Ann.  Gas.  877- 

Sufficiency  of  ''affidavit  made  before  magistrate"  within  Federal 
statute  relating  to  interstate  extradition.  Note,  16  Ann.  Gas. 
1101. 

Papers  necessary  for  surrender  of  fugitives  from  justice.  Note, 
28  L.  B.  A.  805. 

Courtis  right  to  examine  sufficiency  of  papers  on  which  extradition 
demanded.    Note,  11  L.  R.  A.  (N.  8.)  427. 

Right,  in  reviewing  extradition  proceedings,  to  be  heard  upon 
merits  of  charge.    Note,  21  L.  R.  A  (K.  8.)  940,  942. 
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Miscellaneous.  Cited  in  United  States  v.  Yarborough,  122  Fed.  299, 
holding  eonunissioner  holding  preliminary  examination  should  transmit 
to  judge  hearing  application  a  statement  of  proceedings. 

166  U.  8.  Sli-333,  39  L.  Ed.  167,  16  Sup.  Ot.  129,  WEHBBCAN  v.  OONKLIN. 

Suit  can  only  be  brought  against  defendant  who  has  repeatedly  tried 
to  establish  title  at  law. 

Approved  in  Willitt  v.  Baker,  133  Fed.  942,  reaflSrming  rule;  Cobban 
▼.  Conklin,  208  Fed.  234,  125  C.  C,  A.  431,  holding  defendant  by  an- 
swering to  suit  in  equity  in  Federal  court  waives  right  of  trial  by 
jury  and  cannot  afterward  object  that  plaintiff  had  adequate  remedy 
at  law,  where  suit  is  one  of  which  equity  has  jurisdiction;  Buchanan 
Co.  V.  Adkins,  175  Fed.  700,  99  C.  jC.  A.  246,  claimant  of  large  tract 
of  land,  separate  portions  of  which  are  in  possession  of  large  number 
of  persons  claiming  title  in  various  ways,  cannot  maintain  suit  in  equity 
in  Federal  court  against  all  adverse  claimants  to  avoid  multiplicity  of 
actions;  South  Penn.  Oil  Co.  v.  Miller,  176  Fed.  736,  99  C.  C.  A,  306, 
holding  court  on  its  own  motion  should  dismiss  suit  on  legal  cause  of 
action  brought  on  equity  side  of  Federal  court,  where  parties  make  no 
objection;  Jordan  v.  Jackson,  72  Fed.  87,  89,  suit  in  equity  to  remove 
cloud  and  exclude  defendant  cannot  be  maintained  against  one  in  pos- 
session; Rudland  v.  Mastic,  77  Fed.  689,  fact  that  one  claiming  legal 
title  has  long  lived  in  wild  and  remote  region  and  in  ignorance  of  her 
title,  does  not  entitle  her  to  equitable  relief,  ejectment  being  barred; 
Kennedy  v.  Elliott,  86  Fed.  835,  plaintiffs  without  legal  title,  nor  alleg- 
ing adverse  claim  thereto  by  defendant,  are  not  entitled  to  equitable 
relief  quieting  title;  Pittsburg  etc.  R.  R.  Co.  v.  Keokuk  etc.  Bridge  Co., 
68  Fed.  20,  15  C.  C.  A.  184,  arguendo. 

Distinguished  in  (Gentile  v.  Kennedy,  8  N.  M.  351,  45  Pac.  879,  one 
with  deed,  good  title  and  possession  of  part  of  land,  has  constructive 
possession  of  remainder,  enabling  him  to  sue  to  quiet  title. 

Federal  courts  will  follow  State  statutes  enlarging  equity  rights  if 
right  to  Jury  trial  is  not  impaired. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co.,  234 
U.  S.  376,  58  L.  Ed.  1360,  34  Sup.  Ct.  810,  suit  to  annul  judgment  of 
special  court  of  eminent  domain  in  Mississippi  condemning  right  of 
way  of  Kentucky  railway  for  use  of  New  York  telegraph  company  is 
one  to  remove  cloud  upon  title,  and  is  cognizable  in  Federal  district 
in  which  property  is  situated,  although  neither  party  resides  within 
district ;  Lawson  v.  United  States  Min.  Co.,  207  U.  S.  9,  52  L.  Ed.  74, 
28  Sup.  Ct.  15,  person  in  possession  of  surface  of  mining  claim  under 
patent  from  United  States  is  presumably  in  possession  of  all  beneath 
surface,  and  may  maintain  suit  to  enjoin  removal  of  ore  therefrom; 
Baum  V.  Longwell,  200  Fed.  451,  sustaining  demurrer  in  suit  to  quiet 
XVI— 80 
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title  under  New  Mexico  statute,  where  bill  does  not  allege  that  com- 
plainant has  possession,  nor  that  neither  party  has  possession;  North 
Star  Lumber  Co.  v.  Johnson,  196  Fed.  59,  right  conferred  by  Oregon 
statute  authorizing  person,  not  in  actual  possession,  claiming  interest 
in  land  to  maintain  suit  to  determine  adverse  claim,  may  be  enforced 
in  Federal  court  where  both  parties  are  out  of  possession;  New  Jersey 
Land  etc.  Co.  v.  Gardener  Lacy  Lumber  Co.,  190  Fed.  866,  Federal 
court  of  equity  is  without  jurisdiction  of  suit  to  quiet  title  by  com- 
plainant out  of  possession  against  defendant  in  possession  of  portion 
of  tract  and  claiming  title  by  adverse  possession,  even  though  State 
statute  authorizes  such  suit,  as  defendant  is  entitled  to  jury  trial  in 
Federal  court;  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  931, 
holding  Federal  court  had  jurisdiction  of  suit  to  cancel  patents  issued 
under  railroad  grants  and  to  quiet  title  of  United  States,  although  it 
involved  forfeiture  of  grants,  where  lands  were  unimproved  and  not 
in  actual  possession  of  defendants;  New  Jersey  etc.  Lumber  Co.  v. 
Gardner-Lacy  Lumber  Co.,  178  Fed.  779,  780,  102  C.  C.  A.  220,  although 
Federal  court  of  equity  is  without  jurisdiction  of  suit  under  North 
Carolina  statute  against  numerous  defendants  claiming  different  por- 
tions of  tract  of  land,  it  is  error  to  dismiss  suit  as  to  defendants  sub- 
mitting themselves  to  jurisdiction  of  court;  Stockton  v.  Oregon  etc.  R. 
Co.,  170  Fed.  631,  632,  action  brought  under  Idaho  code  to  determine 
adverse  claim  to  real  property  is  removable,  regardless  of  form  of 
action,  as  Federal  court  may  require  plaintiff  to  replead;  United  States 
V.  Leslie,  167  Fed.  673,  where  statutes  of  South  Dakota  give  owner 
of  land  right  of  action  to  quiet  title,  although  out  of  possession,  such 
remedy  may  be  enforced  in  Federal  court ;  American  Assn.  v.  Williams, 
166  Fed.  20,  93  C.  C.  A.  1,  act  of  Tennessee  authorizing  courts  of  law 
to  reform  deeds  does  not  deprive  equity  court  of  jurisdiction  to  reform 
grants  containing  misdescription,  where  errors  do  not  appear  on  face 
of  instruments;  Warmath  v.  O'Daniel,  169  Fed.  90,  16  L.  R.  A.  (N.  S.) 
414,  86  C.  C.  A.  277,  suit  by  trustees  of  bankrupt  to  recover  money 
judgment  for  value  of  household  furniture  fraudulently  transferred 
to  defendant  was  not  maintainable  in  equity  over  objection  of  defend- 
ant; Brun  V.  Mann,  161  Fed.  160,  12  L.  R.  A.  (N.  S.)  154,  80  C.  C.  A. 
513,  suit  to  enforce  execution  of  judgment  of  revivor  rendered  in  Fed- 
eral court  is  dependent  suit  and  maintainable  in  Federal  court  without 
regard  to  diversity  of  citizenship  or  Federal  question;  North  Carolina 
Min.  Co.  V.  Westfeldt,  161  Fed.  301,  Federal  court  will  entertain  suit 
in  equity  to  quiet  title  as  authorized  by  statute  of  North  Carolina, 
where  complainant  is  in  possession;  Mathews  Slate  Co.  v.  Mathews,  148 
Fed.  493,  Federal  courts  have  no  jurisdiction  to  enforce  State  statute 
permitting  suit  in  equity  to  reach  prox)erty  which  cannot  be  taken  on 
execution  at  law;  Marine  Iron  Wks.  v.  Wiess,  148  Fed.  154,  78  C.  C.  A. 
279,,  equitable  estoppel  may  be  asserted  in  defense  to  action  at  law ; 
United  States  Mining  Co.  v.  Lawson,^  115  Fed.  1007,  holding  Federal 
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court  of  equity  will  not  entertain  suit  to  determine  adverse  claim  where 
bill  neither  shows  that  complainant  is  in  nor  that  both  are  out  of  pos- 
session^ Pioneer  Min.  Co.  v.  Pacific  Coal  Co.,  4  Alaska,  394,  denying 
motion  of  defendant  for  jury  trial  after  issue  joined  in  equity  suit 
to  quiet  title  under  provisions  of  Alaska  Code;  Colemau  v.  Jaggers,  12 
Idaho,  131,  118  Am.  St.  Eep.  207,  85  Pac.  896,  under  provisions  of  stat- 
ute, suit  to  quiet  title  may  be  maintained,  although  complainant  has 
neither  possession  nor  legal  title;  Hounchin  v.  Salyards,  155  Iowa,  616, 
133  N.  W.  50,  under  code  provision  authorizing  suit  to  quiet  title  by 
person  having  interest  in  land,  contract  vendor  having  recovered  judg- 
ment for  deferred  payment  has  no  interest  entitling  him  to  quiet  title; 
Doyle  V.  Bums,  123  Iowa,  510,  99  N.  W.  203,  at  law  laches  no  defense 
unless  amounting  to  estoppel;  Alderson  v.  Dole,  74  Fed.  30,  20  C.  C.  A. 
280,  statute  providing  for  bills  in  equity  to  enforced  stockholder's  lia- 
bility does  not  authorize  Federal  courts  to  entertain  such  bill;  Grether 
V.  Wright,  75  Fed.  747,  23  C.  C.  A.  498,  where  State  statutes  grant 
equitable  remedy,  not  infringing  on  right  to  jury  trial.  Federal  courts 
will  grant  same;  Harding  v.  Guice,  80  Fed.  164,  25  C.  C.  A.  352,  West 
Virginia  decisions  that,  under  statutes,  bill  to  remove  cloud,  created 
by  irregular  tax  deed,  may  be  maintained  by  one  out  of  possession  is 
controlling  on  Federal  courts;  Continental  Trust  Co.  v.  Toledo  etc. 
R.  R.  Co.,  82  Fed.  661,  reaffirming  principal's  intervention  suit  by 
creditors. 

Distinguished  in  Abraham  v.  Ordway,  158  U.  S.  422,  89  L.  Ed.  1040, 
15  Sup.  Ct.  896,  independent  of  limitations  at  law^  equity  may  refuse 
relief  sought  after  unexplained  delay;  United  States  Min.  Co.  v.  Law- 
son,  134  Fed.  771,  772,  67  C.  C.  A.  587,  notwithstanding  State  procedure, 
equitable  right  enforced  in  Federal  courts  only  where  there  is  no  plain, 
adequate  and  complete  remedy  at  law;  Anglo-American  Land  etc.  Co.  v. 
Lombard,  132  Fed.  733,  68  C.  C.  A.  89,  not  necessary  or  permissible  to 
resort  to  equity  to  take  advantage  of  equitable  estoppel. 

Effect  of  legal  remedy  on  equitable  jurisdiction  to  remove  cloud. 
Note,  12  L.  B.  A.  (N.  8.)  77. 

Equity  will  entertain  bill  where  equitable  estoppel,  wbile  available  at 
law,  would  not  be  adequate  remedy. 

Approved  in  Weber  v.  Hertzell,  230  Fed.  967,  equitable  estoppel  may 
be  pleaded  in  law  case,  and  furnishes  no  ground  for  suit  in  equity  to 
enjoin  action  of  ejectment  and  take  over  litigation;  Platte  Valley  Cat- 
tle Co.  V.  Bosserman-Gates  Live  Stock  &  Loan  Co.,  202  Fed.  697,  45 
L.  B.  A.  (N.  8.)  1137, 121  C.  C.  A.  102,  person  in  possession  of  personal 
property  and  having  interest  in  property  by  subrogation  to  rights  of 
superior  lienor  may  prove  facts  establishing  subrogation  in  action  at  law 
in  Federal  court ;  Van  Sice  v.  Ibex  Mining  Co.,  173  Fed.  897,  97  C.  C.  A. 
587,  fact  that  corporation  grantee  of  owners  obtained  patent  running  to 
them,  their  heirs,  and  assigns,  does  not  estop  it  from  asserting  that 
interest  of  one  of  such  patentees  had  been  forfeited  under  statute  and 
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vested  in  its  grantors  prior  to  patent;  Sullivan  Timber  Co.  v.  Mobile, 
110  Fed.  198,  holding  city  long  acquiescing  in  custom  giving  property 
'owner  implied  license  to  erect  wharves  over  submerged  lands  is  estopped 
.jto  destroy  property  rights  therein;  Roller  v.  Clark,  38  App.  D.  C.  267, 
nn  suit  to  enjoin  action  of  ejectment,  claim  that  plaintiff  in  ejectment  is 
estopped  to  claim  land  by  his  failure  to  assert  title  and  by  reason  of 
complainant's  expenditures  will  not  give  equity  court  jurisdiction;  Bar- 
bour V.  Moore,  10  App.  D.  C.  48,  in  action  of  ejectment,  where  issue  de- 
pends upon  validity  of  will,  long  lapse  of  time  between  death  of  testator 
and  attack  upon  will  is  not  bar  where  evidence  shows  infancy  and  pov- 
erty of  heirs  and  inebriety  of  father;  Cleveland  v.  Cleveland  etc.  Ry. 
Co.,  93  Fed.  123,  conduct  of  party,  sought  to  be  made  basis  of  estoppel, 
must  be  viewed  in  light  of  understanding  he  then  had  of  his  rights; 
Davis  V.  Wakelee,  156  U.  S.  686,  39  L.  £4.  683, 15  Sup.  Ct.  557,  arguendo. 

Suits  in  which  equitable  estoppel  involving  title  or  interest  in  realty 
is  available.    Note,  49  L.  R.  A.  (N.  S.)  776. 

Equity  has  concurrent  Jurisdiction  where  title  to  realty  Is  involved. 
Approved  in  Thompson  v.  Emmett  Irr.  Dist.,  227  Fed.  568,  Federal 
District  Court  has  jurisdiction  of  equity  suit  by  holder  of  bonds  issued 
by  irrigation  district  alleging  that  directors  of  district  had  made  assess- 
ments but  defaulted  in  payment  of  interest  casting  cloud  on  title  to 
bonds. 

Substitute  for  court  seal  will  render  writ  valid  where  seal  has  not 
yet  been  provided. 

Approved  in  Miller  v.  Zeigler,  44  W.  Va.  486,  67  Am.  St  Rep.  77S,  29 
S.  E.  982,  order  of  attachment  not  signed  when  issued,  but  before  motion 
to  quash,  is  good. 

Jurisdiction  over  absent  citizens.    Note,  58  Am.  St  Rep.  181. 

Foreign  judgments.    Note,  94  Am.  StR^.  552. 

Miscellaneous.  Cited  in  Johnson  v.  Hunter,  127  Fed.  223,  holding, 
under  Arkansas  law,  lien  granted  against  land  in  levee  district  for  taxes 
may  be  enforced  against  nonresident  owner  by  notice  by  publication; 
dissenting  opinion  in  San  Francisco  Nat.  Bank  v.  Dodge,  197  U.  S.  109, 
49  L.  Ed.  686,  25  Sup.  Ct.  384,  majority  holding  assessment  of  national 
bank  shares  according  to  market  value  illegal  where  such  method  not 
followed  with  other  banks ;  Campbell  v.  (jolden  Cycle  Min.  Co.,  141  Fed. 
613,  73  C.  C.  A.  260,  defendant  may  maintain  suit  in  equily  against 
plaintiff  to  enjoin  action  at  law  until  equitable  defense  has  been  deter- 
mined ;  Miller  v.  Schwamer,  130  Fed.  562,  no  equity  where  available  rem- 
edy at  law. 

155  U.  8.  333-364,  39  L.  Ed.  176,  15  Sup.  Ot  136,  FENNSYIiVANIA  S.  B. 
CO.  ▼.  JONES. 

Carrier's  agreement  does  not  attach  beyond  his  own  route,  In  abseoca 
of  special  agreement. 
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Approved  in  McDonald  v.  Central  R.  R.  Co.,  72  N.  J.  L.  284,  111  Am. 
St.  Bep.  675,  2  L.  B.  A.  (K.  S.)  508,  62  Atl.  407,  reaffirming  rule; 
McGuire  v.  Great  Northern  By.  Co,  163  Fed.  438,  fact  that  destination 
of  shipment  is  beyond  its  own  line  does  not  create  joint  responsibility 
between  connecting  carriers,  where  shipment  over  each  is  under  separate 
contract  limiting  liability  for  loss  to  that  t>ccurring  on  its  own  line; 
Tyler  v.  Pennsylvania  R.  R.  Co.,  18  App.  D.  C.  43,  47,  in  action  for 
breach  of  special  contract  for  carriage,  evidence  was  insufficient  to  con- 
nect defendant  with  other  railroads  so  as  to  render  it  liable  to  plaintiff; 
Chesapeake  etc.  R.  R.  Co.  v.  Howard,  14  App.  D.  C.  272,  that  railroad 
leased  railroad  in  excess  of  its  powers  does  not  relieve  it  from  liability 
to  passenger  for  personal  injuries  sustained  on  leased  line;  Howard  v. 
Chesapeake  etc.  Ry.  Co.,  11  App.  D.  C.  339,  340,  where  two  railroads 
operate  continuous  system,  railroad  selling  ticket  limiting  liability  to  its 
own  line  is  nevertheless  liable  for  safe  carriage  of  passengers  over  other 
line;  Louisville  etc.  R.  Co.  v.  Spurling,  160  Ky.  829,  170  S.  W.  196,  agent 
of  carrier  having  authority  to  sell  passenger  ticket  over  its  line  and 
that  of  connecting  carrier  may  bind  principal  by  representations  as  to 
transportation  over  both  lines;  Louisville  etc.  R.  Co.  v.  Central  Stock- 
yard Co.,  133  Ky.  173,  97  S.  W.  787,  holding  carrier  must  accept  and 
carry  freight  to  end  of  its  lines  and  there  deliver  to  connecting  carrier, 
and  is  bound  to  carry  for  another  carrier;  Hallins  v.  New  Orleans  etc. 
R.  Co.,  119  La.  422,  44  South.  160,  where  one  railroad  negligently  causes 
injury  while  operating  another  railroad,  both  companies  are  liable ;  Saxon 
Mills  V.  New  York  etc.  R.  Co.,  214^  Mass.  396,  101  N.  E.  1079,  connect- 
ing carriers  forming  dispatch  line  may  contract  for  through  shipment 
of  freight  at  joint  rate,  even  though  they  make  themselves  responsible 
for  bringing  of  goods  to  their  roads  by  other  carriers;  Crockett  v.  St. 
Louis  etc.  Ry.  Co.,  147  Mo.  App.  370,  126  S.  W.  250,  in  absence  of 
statute,  final  carrier  having  joint  traffic  agreement  with  initial  carrier 
is  not  liable  for  latter's  negligence,  where  there  was  no  copartnership 
agreement  or  joint  undertaking  to  carry  freight  over  whole  route ;  Stone 
V.  Cleveland  etc.  Ry.  Co.,  202  N.  Y.  369,  85  L.  B.  A.  (N.  S.)  770,  95 
N.  £.  818,  819,  railroad  is  not  liable  for  operation  of  another,  though 
first  controls  majority  of  capital  stock  of  latter,  where  subordinate  road 
maintains  its  identity,  makes  its  own  contracts  and  keeps  its  own  ac- 
counts; Pennsylvania  Ry.  Co.  v.  Loftus,  72  Ohio  St.  295,  106  Am.  St. 
Bep.  597,  74  N.  E.  181,  mere  sale  of  coupon  ticket  does  not  make  rail- 
road company  responsible  beyond  its  own  line,  in  absence  of  special 
agreement;  Gomm  v.  Oregon  etc.  Navigation  Co.,  62  Wash.  688,  25 
If.  B.  A.  (K.  S.)  537,  101  Pac.  363,  where  defendant  carrier  sold  con- 
tinuous ticket  over  its  line,  and  those  of  connecting  carriers,  and  return, 
and  first  carrier  on  return  checked  baggage  over  its  line  only,  defend- 
ant was  liable  for  loss  of  baggage;  Roy  v.  Chesapeake  etc.  Ry.  Co., 
61  W.  Va.  618,  67  S.  E.  40,  taking  through  fare  on  receipt  of  goods 
does  not  establish  liability  of  carrier  for  loss  of  goods  beyond  its  own 
line;  Houston  etc.  R.  R.  Co.  v.  Bowles,  168  U.  S.  706,  42  L.  Ed.  1213» 
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18  Snp.  Ct.  943,  memorandum  decision;  Bosworth  ▼.  Chicago  etc.  Ry. 
Co.,  87  Fed.  81,  30  C.  C.  A.  541,  each  connecting  line  assumes  responsi- 
hility  of  insurer  during  transit  over  its  line;  dissenting  opinions  in 
Ireland  v.  Mobile  &  0.  R.  Co.,  105  Ky.  400,  49  S.  W.  455,  majority 
holding  bill  of  lading  for  transportation  per  connecting  lines  a  con- 
tract  for  through  shipment  by  initial  carrier;  Talcott  v.  Wabash  R.  R. 
Co.,  159  N.  Y.  487,  54  N.  E.  10,  majority  holding  giving  excess  baggage 
checks,  stamped  "from  Chicago  to  New  York"  justified  finding  agree- 
ment for  through  transportation  and  liability;  dissenting  opinion  in 
St.  Louis  etc.  Ry.  Co.  v.  Ewing,  114  Fed.  1020,  51  C.  C.  A.  686,  majority 
upholding  instruction  that  initial  carrier  liable  to  passenger  until  de- 
livery to  connecting  carrier;  dissenting  opinion  in  Ireland  v.  Mobile 
etc.  R.  R.  Co.,  105  Ky.  410,  49  S.  W.  455,  majority  holding  void  stipula- 
tion in  contract  for  through  shipment  that  initial  carrier  shaU  not  be 
liable  for  loss  on  connecting  carrier;  dissenting  opinion  in  Hutchins 
V.  Pennsylvania  R.  R.  Co.,  181  N.  Y.  195, 106  Am.  St.  Rep.  537,  73  N.  E. 
976,  majority  holding  carrier  liable  for  baggage  checked  beyond  its  own 
line. 

Distinguished  in  Brown  v.  Southern  Pac.  Co.,  31  Utah,  323,  88  Pac. 
8,  in  action  for  personal  injuries  against  three  railroads  for  negligence 
of  person,  operating  train  made  up  of  cars  of  one  company  propelled 
by  engine  of  another  company,  and  operated  by  crew  of  third  under 
some  sort  of  agreement,  prima  facie  case  of  joint  liability  was  made. 

Liability  of  passenger  carrier  selling  through  ticket  for  wrongful 
acts  or  omissions  of  connecting  carriers.    Note,  3  Ann.  Oas.  5. 

Tbat  one  road  owns  stock  in  connecting  road  does  not  show  agreement 
to  ran  on  common  account. 

Cited  in  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  ▼.  James,  161 
U.  S.  570,  40  L.  Ed.  811,  16  Sup.  Ct.  630,  arguendo. 

Liability  of  railroad  possessing  stock  control  of  another  for  its  acts 
and  contracts.    Note,  35  L.  B.  A.  (N.  8.)  772. 

Liability  of  joint  employers  for  employee's  torts.    Note,  51  L.  B.  A. 
(N.  S.)  869. 

Operation  by  receiver,  lessees  or  trustees  does  not  cliange  relation  of 
road  to  public. 

Approved  in  Hinrichs  v.  Mississippi  Valley  Trust  Co.,  223  Fed.  1000, 
139  C.  C.  A.  371,  unliquidated  claim  for  damages  for  conversion  of  coal 
and  timber  from  claimant's  land  was  not  indebtedness  within  meaning 
of  reorganization  agreement,  and  claimant  was  not  entitled  to  share 
in  mortgage  lien  securing  bonds  issued  to  get  company's  property  out 
of  hands  of  receiver,  except  as  to  portion  of  her  judgment  covered 
by  coal  and  timber  taken  by  receiver;  Howard  v.  Chesapeake  etc.  Ry. 
Co.,  11  App.  D.  C.  335,  service  of  process  on  local  agent  of  railroad  is 
valid  when  he  continues  in  charge  of  office,  although  after  appointment 
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of  receiver  he  may  be  employed  by  receiver;  Harris  v.  Quincy  etc.  Ry. 
Co.,  124  Mo.  App.  48,  101  S.  W.  602,  lessor  was  liable  for  damages 
for  killing  of  animal  by  reason  of  defective  fences  and  cattle-guard, 
where  railroad  was  in  hands  of  receiver  of  lessee;  Memphis  etc.  R.  R. 
Co.  V.  Hoechner,  67  Fed.  457,  459,  14  C.  C.  A.  469,  railroad  company 
is  not  liable  for  personal  injuries  from  negligence  while  road  was  in 
receiver's  exclusive  possession;  Southern  Ry.  Co.  v.  Bouknight,  70  Fed. 
149,  30  L.  R.  A.  828, 17  C.  C.  A.  181,  reaffirming  principle. 

Distinguished  in  Chesapeake  Beach  Ry.  Co.  v.  Brez,  39  App.  D.  C.  74, 
railway  company  conducting  pleasure  resort  is  liable  for  death  of  pas- 
senger due  to  negligent  operation  of  scenic  railway  under  ostensible 
management  of  hotel  company  controlled  as  department  of  railway. 

Miseellaneons.  Cited  in  Farrar  v.  Wheeler,  145  Fed.  487,  75  C.  C.  A. 
386,  where  only  error  was  in  instruction  permitting  recovery  for  services 
during  minority,  reversal  as  to  damages  only  does  not  limit  inquiry  to 
damages  for  such  services;  Lehigh  Valley  R.  R.  Co.  v.  Dupont,  128 
Fed.  846,  64  C.  C.  A.  478,  holding  dominant  carrier  liable  for  negligence 
of  constituent  carriers  in  carriage  of  passenger  or  freight;  Pence  v. 
Bryant,  73  W.  Va.  129,  80  S.  E.  139,  in  joint  action  for  tort  against 
three  persons,  court  may  render  judgment  on  verdict  against  two  whose 
guilt  is  established  by  evidence  and  set  aside  verdict  as  to  third  of 
whose  guilt  there  is  no  proof;  Washington  Gas-Light  Co.  v.  Lansden, 
172  U.  S.  556,  48  L.  Ed.  552, 19  Sup.  Ci.  304,  court  may  reverse  judgment 
in  toto  where  erroneous  as  to  one  defendant. 

156  XX.  8.  354-886,  39  L.  Ed.  183,  15  Sup.  Ot.  103,  IiASE  8UFEBZ0K  SHIP 
OANAL  ETC.  OO.  ▼.  OUNNINaHAM. 

Public  land  grant  to  Ificliigan  for  railroad  was  In  praesenti  on  condi- 
tion subsequent  available  to  government. 

Approved  in  Knepper  v.  Sands,  194  U.  S.  481,  48  L.  Ed.  1085,  24 
Sup.  Ct.  744,  act  for  protection  of  bona  fide  purchasers  of  raiboad  lands 
does  not  apply  to  lands  granted  to  State  of  Iowa  for  railroad  purposes 
and  subsequently  relinquished  to  government;  United  States  v.  Lough- 
rey,  172  U.  S.  211,  43  L.  Ed.  422,  19  Sup.  Ct.  155  (see  dissenting  opinion 
in  172  U  S.  230,  43  L.  Ed.  429,  19  Sup  Ct.  162),  affirming  71  Fed.  923, 
18  C.  C.  A.  391,  unauthorized  timber  cutting  gives  government  no  right 
of  action,  unless  it  has  previously  declared  forfeiture;  Michigan  Land 
etc.  Co.  V.  Rust,  68  Fed.  162,  reaffirming  rule;  King  v.  McAndrews, 
111  Fed.  863,  50  C.  C.  A.  29,  holding  land  which  has  passed  from  United 
States  or  which  is  reserved  or  not  disposed  of  by  Congress  is  not  within 
jurisdiction  of  land  department. 

Public  lands  granted  to  State  in  aid  of  railroads  pass  to  State  when 
definitely  located. 

Approved  in  Manley  v.  Tow,  110  Fed.  251,  holding  section  5  of  Act 
of  1887  was  intended  to  give  preference  to  claimants  under  homestead 
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and  pre-emption  laws,  as  to  unearned  railroad  lands;  Sionx  City  etc. 
R.  R.  Co.  V.  United  States,  169  U.  S.  364,  40  L.  Ed.  182,  16  Snp.  Ct.  23, 
until  State  disposed  of  lands,  title  was  in  it  as  trustee,  not  in  railroad; 
dissenting  opinion  in  United  States  v.  Loughrey,  172  U.  S.  222,  43 
L.  Ed.  426,  19  Sup.  Ct.  159,  majority  holding  United  States  could  not 
maintain  action  for  timber  cutting  on  Michigan  lands  prior  to  declara- 
tion of  forfeiture. 

General  terms  in  subsequent  grant  do  not  Include  lands  embraced  In 
prior  grant. 

Approved  in  Scott  v.  Carew,  196  U.  S.  112,  49  L.  Ed.  406,  26  Sup.  Ct. 
193,  right  of  pre-emption  did  not  extend  to  lands  appropriated  for  mili- 
tary posts  until  such  post  was  abandoned;  Donahue  v.  Lake  Superior 
Ship  Canal  etc.  Co.,  156  U.  S.  387,  89  L.  Ed.  195,  16  Sup.  Ct.  116,  and 
McCarver  v.  Herzberg,  120  Ala.  631,  26  South.  4,  where  two  railroads  so 
nearly  apprpach  that  limits  of  grants  overlap,  grant  is  of  equal  undi- 
vided shares  for  benefit  of  each;  United  States  v.  Winona  etc.  R.  R., 
67  Fed.  956,  16  C.  C.  A.  96,  patent  for  land  over  which  department  has 
no  power  of  disposition  is  void;  Apis  v.  United  States,  88  Fed.  938,  act 
of  1891  and  patent  issued  thereunder,  granting  to  mission  Indians  part 
of  La  Jolla  ranch,  withdrew  lands  so  granted  from  act  of  1879,  permit- 
ting Apis  heirs  to  litigate  claims  thereto;  United  States  v.  Loughrey, 
172  U.  S.  224,  43  L.  Ed.  427,  19  Sup.  Ct.  160,  majority  holding  fee  to 
Michigan  grant  lands  (act  of  1866)  was  in  State  until  declaration  of 
forfeiture. 

9 

Distinguished  in  Cunningham  v.  Metropolitan  Lumber  Co.,  110  Fed. 
335,  49  C.  C.  A.  72,  holding  26  Stat.  1008,  confirming  title  of  bona  fide 
purchasers  from  grantees  of  forfeited  railroad  land  grant,  merely  con- 
firmed claims  as  they  then  stood;  New  Dunderberg  Min.  Co.  v.  Old,  79 
Fed.  602,  26  C.  C.  A.  116,  patent  to  land  or  lodes  within  department's 
jurisdiction  conveys  legal  title  and  is  judgment  on  questions  involved. 

Whether  lands  granted  BUcbigan  in  1856  were  returned  is  question  of 
law  on  construction  of  statute. 

Approved  in  Love  v.  Flahive,  206  U.  S.  198,  51  L.  Ed.  770,  27  Sup.  Ct. 
486,  in  contest  over  homestead  entry,  whether  there  was  sale  of  tract 
in  question  is  matter  of  fact,  and  finding  of  Land  Department  is  con- 
clusive; Wisconsin  Cent.  R.  R.  Co.  v.  Forsythe,  169  U.  S.  61,  40  L.  Ed. 
76,  16  Sup.  Ct.  1025,  courts  are  not  concluded  by  decision  of  Land  De- 
partment on  question  of  law ;- dissenting  opinion  in  McCarter  v.  Sooy 
Oyster  Co.,  78  N.  J.  L.  426,  76  Atl.  223,  majority  holding  in  ejectment 
by  State  to  recover  tide-lands  evidence  of  invalidity  of  grant  because 
lands  are  natural  oyster-beds  is  inadmissible. 

''Homestead  claim"  in  land  grant  Act  of  1856  to  Micliigan  included 
claim  of  one  occupying  with  intention  to  make  homestead. 

Approved  in  Donahue  v.  Lake  Superior  Canal  etc.  Co.,  165  U.  S.  386, 
89  L.  Ed.  194,  15  Sup.  Ct.  115,  following  rule;  Utah  Power  etc.  Co.  v. 


1273  NOTES  ON  U.  S.  REPORTS.       155  U.  S.  385-388 

United  States,  230  Fed.  340,  doctrine  of  equitable  estoppel  cannot  be 
invoked  against  United  States  so  as  to  validate  nnanthorized  appropria- 
tion of  public  lands  on  ground  of  occupation  and  improvements  made, 
and  presumption  that  government  had  knowledge  thereof;  Logan  v. 
Davis,  147  Iowa,  453, 124  N.  W.  812,  action  of  officer  of  Land  Department 
in  ]>ermitting  plaintiff  to  press  claim  to  forfeited  railroad  lands,  where  he 
was  not  purchaser  in  good  faith,  did  not  estop  homestead  entryman  from 
questioning  validity  of  plaintiff's  patent. 

''Bona  fide  homestead  claim,'*  In  act  of  1889,  conflrmlng  and  forfeiting 
Michigan  lands,  defined. 

Approved  in  Benner  v.  Lane,  116  Fed.  411,  holding  entry  on  lands 
known  to  lie  within  railroad  grant  and  occupancy  and  improvement 
thereof  with  knowledge  of  railroad's  nonfulfillment  of  grant  is  bona 
fide;  Manley  v.  Tow,  110  Fed.  252,  holding  settler  upon  railroad  lands, 
knowing  that  land  had  been  recalled  but  that  grant  was  not  fulfilled  by 
company,  hence  that  land  would  be  reopened,  is  bona  fide. 

Distinguished  in  Edwards  v.  Begole,  121  Fed.  5,  7,  9,  57  C.  C.  A.  245, 
holding  25  Stat.  1008,  forfeiting  unearned  lands  and  confirming  bona 
fide  claims  of  settlers  in  "actual  occupancy,"  meant  those  in  actual  resi- 
dence on  land. 

Miscellaneous.  Cited  in  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  792,  Fed- 
eral courts  may  re-examine  action  of  Postmaster-general  in  denying 
periodical  publisher  right  to  have  publication  mailed  as  second  class, 
where  it  is  asserted  such  officer  acted  in  excess  of  power;  Williams  v. 
City  of  San  Pedro,  153  Cal.  48,  94  Pac.  236,  under  Pol.  Code,  §  3488, 
excluding  tide-lands  within  two  miles  of  certain  cities  and  towns  from 
operation  of  State  laws  authorizing  sale  of  State  lands,  certificate  of 
purchase  of  State  tide-lands  l3dng  within  such  limits  is  void;  Florida 
Town  Imp.  Co.  v.  Bigakky,  44  Fla.  776,  33  South.  451,  President  had 
power  to  reserve  part  of  public  domain  for  military  reservation;  Mis- 
souri etc.  Ry.  Co.  v.  Watson,  74  Kan.  509,  87  Pac.  692,  grant  to  railroad 
of  right  of  way  through  Osage  ceded  lands  was  in  praesenti,  and  sub- 
sequent purchaser  takes  subject  to  railroad's  rights. 

156  U.  S.  386,  39  !•.  Ed.  194,  16  8up.  Ot.  116,  LAKE  8UPEBI0B  SHIP 
CANAL  ETC.  CO.  ▼.  FINAN. 

Adjudged  in  conformity  with  Lake  Superior  Ship  Canal  etc.  Co.  v.  Cun- 
ningham, 155  U.  8.  354,  39  L.  Ed.  183,  15  Sup.  Ct.  103. 

Approved  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  334, 
private  rights  in  public  lands  of  United  States  cannot  be  acquired  by 
State's  power  of  eminent  domain. 

155  XX.  S.  386-388,  39  L.  Ed.  194,  16  Sup.  Ct.  115,  DONAHUE  ▼.  LAKE 

SUFEEIOB  SHIP  CANAL  ETC.  CO. 

Bailroads,  taking  under  same  grant,  take  undivided  moieties  in  lands 
within  place  limits  at  intersections. 
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Approved  in  Southem  Pac.  R.  R.  Co.  v.  United  States,  183  TJ.  S.  525, 
46  L.  Ed.  811,  22  Sup.  Ct.  157,  holding  land  included  in  conflicting 
grants  of  1866  to  Atlantic  &  Pacific  and  to  Southern  Pacific  roads  be- 
longed to  them  in  equal  moieties. 

Wliere  grant  is  to  State  for  speclflc  purpose,  it  cannot  be  defeated 
by  State  or  beneficiaiy. 

Approved  in  Sioux  City  etc.  R.  R.  Co.  v.  United  States,  169  U.  S. 
365,  40  L.  Ed.  182,  16  Sup.  Ct.  23,  until  State  disposes  of  lands  title  is 
in  it,  as  trustee,  not  in  railroads. 

156  XX.  8.  389-392,  39  K  Ed.  195,  15  Sup.  Ot.  152,  UNITED  STATES  ▼. 
OUNNISOIT. 

United  States  shipping  commissioner  not  allowed  for  clerk's  salary 
without  certificate  of  Secretary  of  Treasury. 

Distinguished  in  United  States  v.  Reed,  167  U.  S.  672,  42  L.  Ed.  320, 
17  Sup.  Ct.  922,  commissioner  is  not  required  to  meet  rent  and  ex- 
penses out  of  his  salary. 

166  U.  S.  393-394,  39  L.  Ed.  197,  16  Sup.  Ot.  167,  HORNE  T.  OEORGE  H. 
HABOiOND  CO. 

Where  Circuit  Court's  Jurisdiction  does  not  appear,  cause  will  be  re- 
manded at  plaintiff's  costs. 

Approved  in  Sun  Printing  etc.  Assn.  v.  Edwards,  194  U.  S.  382, 
48  L.  Ed.  1030,  24  Sup.  Ct.  696,  whole  record  may  be  looked  to  for 
purpose  of  curing  defective  averment  of  citizenship;  Columbia  Dig^r 
Co.  V.  Reetor,  215  Fed.  623,  complaint  in  Federal  court  alleging  that 
defendants  were  of  city  of  Vancouver,  Washington,  did  not  allege  that 
they  were  citizens  of  Washington;  Wylie  Permanent  Camping  Co.  v. 
Lynch,  195  Fed.  401,  115  C.  C.  A.  288,  Federal  court  in  determining 
question  of  jurisdiction  is  not  limited  to  return  of  marshal,  but  may 
look  to  entire  record;  McEldowney  v.  Card,  193  Fed.  483,  trial  court 
may  permit  amendments  to  pleadings  making  necessary  jurisdictional 
averments,  even  after  case  has  been  remanded  for  want  of  such  aver- 
ments; Atchison  etc.  Ry.  Co.  v.  Gilliland,  193  Fed.  610,  113  C.  C.  A. 
476,  in  action  in  Federal  court,  where  requisite  diversity  exists,  but 
is  not  alleged  in  complaint,  defect  may  be  cured  after  verdict  by 
amendment;  Crosby  v.  Cuba  R.  Co.,  158  Fed.  152,  where  plaintiff's 
declaration  alleged  that  he  was  resident  of  city  in  Tennessee  and  he 
testified  that  he  was  citizen  of  Cuba,  leave  to  amend  declaration  to 
show  requisite  diversity  of  citizenship  may  be  granted;  Koike  ▼. 
Atchison  etc.  Ry.  Co.,  157  Fed.  624,  allegation  that  plaintiff  is  resident 
of  certain  State  is  not  equivalent  to  allegation  of  citizenship,  and  is 
not  sufficient  to  give  Federal  court  jurisdiction,  but  defect  may  be 
cured  by  amendment;  Sanbo  v.  Union  Pac.  Coal  Co.,  140  Fed.  714,  72 
C.  C.  A.  24,  and  .Kansas  City  etc.  Ry.  Co.  v.  Prunty,  133  Fed.  16,  66 
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>C.  €.  A.  163;  both  holding  averment  of  residence  of  plaintiff  not  equiva- 
lent to  averment  of  citizenship. 

Approved  in  following  cases,  holding  respective  allegations  insuffi- 
cient :  Cooper  v.  NeweU,  155  U.  S.  634,  89  L.  Ed.  250,  15  Sup.  Ct.  356, 
like  allegations;  Stuart  v.  Easton,  156  U.  S.  47,  39  L.  Ed.  841,  15  Sup. 
Ct.  268,  averment  of  citizenship  in  London  is  insufficient  to  establish 
alienage;  Tug  River  Coal  etc.  Co.  v.  Brigel,  67  Fed.  627,  630, 14  C.  C.  A. 
577,  allegation  of  residence  and  place  of  business;  Marks  v.  Marks,  75 
Fed.  326,  allegation  of  residence;  Bishop  v.  Averill,  76  Fed.  387,  allega- 
tion of  domicile  in  Canada. 

Distinguished  in  Mexican  Central  Ry.  Co.  v.  Duther,  189  U.  S.  77, 
47  L.  Ed.  717,  23  Sup.  Ct.  610,  holding  Circuit  Court  may  allow  amend- 
ment after  verdict  and  judgment,  inserting  allegation  of  citizenship; 
Littell  V.  Erie  R.  R.  Co.,  105  Fed.  539,  holding  sufficient,  allegation 
that  plaintiff  now  is  and  at  all  times  hereafter  mentioned  was  a  citizen 
of  United  States  and  an  actual  resident  of  New  Jersey. 

165  U.  8.  394-396,  39  It.  Ed.  197,  15  Sup.  Ct.  178,  SWAN  ▼.  HILL. 
Not  cited. 

156  U.  8.  896-403,  39  L.  Ed.  198,  15  Sup.  Ot.  149,  IK  BE  BICE. 

When  writ  of  prohibition  issues,  as  of  right,  and  when  grant  is  dis- 
cretionary, stated. 

Approved  in  Ex  parte  Perth  Amboy  Dry  Dock  Co.,  210  U.  S.  431, 
62  L.  Ed.  1186,  28  Sup.  Ct.  762,  dismissing  petition;  In  re  Key,  189 
U.  S.  85,  47  L.  Ed.  721,  23  Sup.  Ct.  624,  dismissing  petition  for  man- 
damus to  compel  District  of  Columbia  Court  of  Appeals  to  reinstate 
appeal  from  District  Supreme  Court;  In  re  Hugnley  Mfg.  Co.,  184 
U.  S.  301,  46  L.  Ed.  662,  22  Sup.  Ct.  456,  holding  prohibition  will  not 
issue  where  appeal  lies  to  Circuit  Court  of  Appeals  from  interlocutory 
injunction;  In  re  Alix,  166  U.  S.  137,  41  L.  Ed.  949,  17  Sup.  Ct.  522, 
denying  prohibition  to  restrain  judge's  enforcement  of  orders;  United 
States  V.  Judges,  85  Fed.  180,  29  C.  C.  A.  78,  mandamus  does  not  lie 
to  compel  reversal;  In  re  Equitable  Trust  Co.,  232  Fed.  838,  denying 
mandamus  to  compel  Federal  district  judge  to  proceed  no  further  in 
foreclosure  suit  and  to  certify  matter  to  senior  circuit  judge  for  his 
action;  Ex  parte  Equitable  Trust  Co.,  231  Fed.  694,  granting  writ  of 
prohibition  where  order  in  foreclosure  suit  requiring  certain  parties  to 
interplead  was  in  excess  of  court's  jurisdiction;  Crowned  King  Min. 
Co.  V.  District  Court,  7  Ariz.  268,  64  Pac.  440,  holding  question  of 
jurisdiction  sufficiently  doubtful  to  make  granting  of  writ  discretionary; 
Kilty  V.  Railroad  Commrs.,  184  Mass.  311,  68  N.  E.  236,  where  peti- 
tioner for  prohibition  is  stranger  to  proceedings,  refusal  of  writ  dis- 
cretionary. 

Distinguished  in  Ex  parte  Joins,  191  U.  S.  102,  48  L.  Ed.  Ill,  24 
Sup.  Ct.  27,  refusing  prohibition  to  Choctaw  and  Chickasaw  Citizen- 
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ship  Court,  after  court  had  idready  acted  and  certified  its  finding  to 
commission. 

Writ  of  prohibition.    Note,  111  Am.  SI  Bep.  956,  956. 

Prohibition  as  a  process  for  review  and  correction  of  errora.  Note, 
1  Ann.  Gas.  714. 

Granting  of  writ  of  prohibition  is  not  obligatory  where  case  has  gone 
to  Judgment  and  want  of  jurisdiction  is  not  apparent. 

Approved  in  In  re  New  York  etc.  S.  8.  Co.,  155  U.  S.  531,  39  L.  £d« 
249,  15  Sup.  Ct.  186,  denying  prohibition  to  admiralty  court  to  cor- 
rect error  in  entertaining  contention  against  charterers  with  libel 
against  ship. 

Prohibition  to  restrain  court  from  interfering  with  or  entertain- 
ing suit  where  court  of  concurrent  jurisdiction  has  assumed  cog- 
nizance thereof.    Note,  14  Ajul  Gas.  207. 

Superintending  control  and  supervisory  jurisdiction  over  inferior 
or  subordinate  tribunal.    Note,  51'  L.  R.  A.  106. 

Mandamus  cannot  control  Judicial  discretion. 
Approved  in  Kimberlin  v.  Commission  to  Five  Civilized  Tribes,  104 
Fed.  655,  44  C.  C.  A.  109,  holding  mandamus  will  not  issue  to  compel 
commission  to  five  civilized  tribes  to  enroll  applicant  for  citizenship  in 
Chickasaw  Nation. 

When  mandamus  is  the  proper  remedy  against  public  ofiBcers. 
Note,  98  Am.  St  Rep.  892. 

Mandamus  cannot  perform  of&ce  of  appeal  or  writ  of  error  in  any  case. 
Approved  in  Ex  parte  Oklahoma,  220  U.  S.  208,  55  L.  £d.  435,  31 
Sup.  Ct.  426,  denying  writ  of  prohibition  to  prevent  Federal  court 
from  enjoining  enforcement  of  invalid  Prohibition  Act  of  Oklahoma, 
where  there  is  adequate  remedy  by  appeal;  Ex  parte  Harding,  219 
U.  S.  372,  37  L.  R.  A.  (N.  S.)  392,  55  L.  Ed.  255,  31  Sup.  Ct.  324, 
denying  mandamus  to  compel  Circuit  Court  to  remand  case  in  which  it 
decided  that  it  had  jurisdiction  on  issues  of  citizenship  and  separable 
controversy ;  Ex  parte  State  of  Nebraska,  209  U.  S.  441,  52  L.  Ed.  878, 
28  Sup.  Ct.  581,  mandamus  will  not  lie  to  correct  decision  of  Circuit 
Court  that  party  to  record  is  not  indispensable  to  suit  and  that  separa- 
ble and  removable  controversy  exists;  Alexander  v.  Crollott,  199  U,  S. 
580,  50  L.  Ed.  317,  26  Sup.  Ct.  161,  right  of  appeal  to  District  Court 
from  justice  of  the  peace  in  forcible  entry  and  detainer  will  prevent 
issuance  of  prohibition  by  territorial  Supreme  Court;  In  re  Wester- 
velt,  98  Fed.  912,  39  C.  C.  A.  350,  denying  petition  for  mandamus  to 
compel  Circuit  Court  to  enter  decree  and  to  strike  from  files  answer 
of  defendant;  In  re  Macfarland,  30  App.  D.  C.  392,  granting  writ 
of  prohibition  to  prohibit  Supreme  Court  of  District  from  proceeding 
to  act  upon  petition  of  gas  company  to  ascertain  value  of  plant;  United 
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States  ▼.  Barnard,  29  App.  D.  C.  432,  denying  writ  of  prohibition  to 
prevent  lower  court  from  affirming  verdict  assessing  damages  in  pro- 
ceedings to  open  and  extend  public  highway;  Curtis  v.  Cornish,  109 
Me.  389,  84  Atl.  801,  petitioners  are  entitled  to  writ  of  prohibition 
against  proceedings  to  inquire  into  alleged  corrupt  practices  under  act 
creating  unconstitutional  tribunal;  Pendley  ▼.  AUen,  46  Okl.  611,  146 
Pac.  1167,  denying  writ  of  prohibition  to  prevent  court  from  proceed- 
ing further  in  ease,  where  there  is  adequate  remedy  by  appeal. 

Supreme  Ck>nrt  camiot  interfere,  by  mandamus,  with  Circuit  Oourt'a 
Jnzlsdiction  in  summary  proceedings  in  administering  insolvent  corporation's 
assets. 

Approved  in   Ex  parte  St.    Louis   Min.  ete.    Co.,  206  U.  8.  661,  61 
L.  Ed.  1189,  27  Sup.  Ct.  796,  dismissing  petition  for  mandamus. 

166  XX.  8.  404-416,  39  !•.  Ed.  201,  16  8np.  Ot.  124,  DIOK  ▼.  FOBAKEB. 

Federal  court  may  entertain  salt  to  remove  cloud  on  title  to  land  in 
district  if  citizenship  diverse. 

Approved  in  Lehman  v.  Graham,  136  Fed.  41,  67  C.  C.  A.  513,  re- 
affirming rule;  Louisville  etc.  R.  R.  Co.  v.  Western  Union  Tel.  Co., 
234  U.  S.  374,  68  L.  Ed.  1369,  34  Sup.  Ct.  810,  suit  to  annul  judgment 
of  special  court  of  eminent  domain  in  Mississippi  condenming  right  of 
way  of  Kentucky  railway  for  use  of  New  York  telegraph  company  is 
one  to  remove  cloud  from  title,  and  is  cognizable  in  Federal  court  in 
district  in  which  property  is  located,  although  neither  party  resides 
within  district;  Citizens'  Saving  etc.  Co.  v.  lUinois  Central  R.  R.  Co., 
205  U.  8.  68,  61  L.  Ed.  707,  27  Sup.  Ct.  426,  suit  by  stockholders  of 
railroad  to  cancel  deeds  and  leases  is  one  to  remove  cloud,  and  may 
be  brought  in  district  where  land  is  situated  without  regard  to  residence 
of  defendants  where  requisite  diversity  of  citizenship  exists;  Burke 
V.  Mountain  Timber  Co.,  224  Fed.  692,  Federal  court  has  jurisdiction 
of  suit  against  nonresident  defendant  to  foreclose  mortgage  on  land 
within  district,  although  neither  party  is  citizen  of  State;  Johnson  v. 
North  Star  Lumber  Co.,  206  Fed.  628,  125  C.  C.  A.  118,  under  Oregon 
statute,  suit  to  quiet  title  to  lands  in  Oregon  not  in  possession  of  either 
party  may  be  maintained  in  Federal  court,  where  requisite  diversity  of 
citizenship  exists;  Western  Union  Tel.  Co.  v.  Louisville  etc.  R.  Co., 
201  Fed.  943,  120  C.  C.  A.  257,  proceeding  under  eminent  domain 
statutes  of  State  to  condemn  right  of  way  for  telegraph  line  is  not 
removable  on  ground  that  it  arises  under  Federal  laws,  where  none 
of  defendants  are  residents  of  district,  unless  plaintiff  waives  objec- 
tion thereto;  Texas  Co.  v.  Central  Fuel  Oil  Co.,  194  Fed.  9,  114 
C.  C.  A.  21,  suit  to  enforce  contract  and  lien  on  property  consisting 
of  oil  leases  and  wells  may  be  maintained  in  district  where  land  is 
situated,  regardless  of  residence  of  parties,  where  requisite  diversity 
of  citizenship  exists;   Kentucky  Coal  Lands   Co.   v.   Mineral   Develop. 
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Co.,  191  Fed.  912,  where  parties  are  citizens  of  different  States,  action 
of  ejectment  may  be  brought  in  Federal  court  in  district  in  which  land 
is  situated,  although  neither  party  is  resident  of  district;  Elk  Garden 
.*Co.  V.  T.  W.  Thayer  Co.,  179  Fed.  558,  559,  holding  restriction  as  to 
venue  does  not  apply  to  local  action,  and  ejectment  may  be  brought  in 
Federal  court  in  district  where  land  is  situated,  though  both  parties 
are  foreign  corporations  and  nonresidents  of  State;  New  Jersey  etc. 
Lumber  Co.  v.  Gardner-Lacy  Lumber  Co.,  178  Fed.  780,  102  C.  C.  A. 
220,  although  Federal  court  is  without  jurisdiction  of  suit  against 
numerous  defendants  claiming  different  portions  of  tract  of  land,  it  is 
error  to  dismiss  suit  as  to  defendants  submitting  themselves  to  juris- 
diction  of  court;  Gillespie  v.  Pocahontas  Coal  etc.  Co.,  162  Fed.  744, 
where  neither  of  parties  to  suit  to  remove  cloud  from  title  to  land 
within  district  where  suit  is  brought  were  residents  of  State,  suit  was 
.  removable  to  Federal  court;  United  States  Life  Ins.  Go.  v.  Cable,  98 
Fed.  764,  39  C.  C.  A.  264,  holding  equity  will  entertain  suit  by  insur- 
ance company  to  cancel  insurance  policy  obtained  by  fraud;  Morrison 
v.  Marker,  93  Fed.  695,  suit  by  execution  purchaser  of  realty  within 
district  to  cancel  judgment  debtor's  prior  conveyance;  Grove  v.  Grove, 
93  Fed.  869,  suit  to  foreclose  may  be  maintained  in  Circuit  Court  of 
district  where  property  is  situated,  irrespective  of  party's  residence. 

Distinguished  in  Smith  v.  Reeves,  178  U.  S.  444,  44  L.  Sd.  1144,  20 
Sup.  Ct.  922,  holding  consent  of  State  to  be  sued,  given  by  Cal.  P<d. 
Code,  §  3669,  does  not  extend  to  actions  in  Federal  courts;  Blackburn 
V.  Blackburn,  142  Fed.  901,  all  defendants  must  join  in  removal  peti* 
tion  and  be  nonresidents  of  State  where  action  brought;  Lancaster  v. 
Asheville  St.  Ry.  Co.,  90  Fed.  132,  Circuit  Court  cannot  entertain  per- 
sonal action  of  joint  plaintiffs,  citizens  of  different  States,  against  de- 
fendant not  residing  in  district;  Kansas  City  etc.  Ry.  Co.  v.  McGinty, 
76  Ark.  362,  88  S.  W.  1003,  action  by  citizen  of  Indian  Territory 
against  citizen  of  State  not  removable  for  diverse  citizenship. 

In  suit  to  remove  cloud,  plaintiff  must  recover  on  strength  of  own  title. 
Approved  in  Rincon  Water  etc.  Co.  v.  Anaheim  Union  Water  Co., 
115  Fed.  548,  holding  posting  notice  pf  appropriation  of  water  as  pro- 
vided by    Civ.  Code  Cal.,  §  1415,    gives  no    right  to  maintain  suit  to 
determine  adverse  claim. 

Statute  requiring  record  and  publication  of  notice  mast  be  strictly 
followed  to  render  sale  valid. 

Approved  in  Butterfield  v.  Miller,  195  Fed.  203,  115  C.  C.  A  152, 
under  attachment  statute  of  Tennessee,  averment  in  affidavit  that  de- 
fendant was  citizen  of  another  State  was  sufficient;  Indiana  &  Arkansas 
Lumber  etc.  Co.  v.  Brinkley,  164  Fed.  968,  91  C.  C.  A.  91,  decree  in 
suit  in  personam  against  heirs  of  deceased  person  without  giving  their 
names  in  complaint  or  warning  order  is  beyond  jurisdiction  of  court 
and  void  in    absence  of    legislative    authority  for  such    proceeding; 
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Jolinron  ▼.  Hunter,  147  Fed.  139,  77  C.  C.  A.  359,  affidavit  for  publi- 
cation which  fails  to  state  essential  facts  will  not  authorize  service 
by  publication;  little  Rock  Junction  Ry.  Co.  v.  Burke,  66  Fed.  87,  13 
C.  C.  A.  341,  denying  Federal  jurisdiction  of  suit  to  set  aside  State 
court  decree  on  ground  that  same  is  ^  void  as  shown  by  record ;  Deck 
V.  Whitman,  96  Fed.  890,  and  Clay  v.  Bilby,  72  Ark.  108,  78  S.  W. 
751,  both  arguendo. 

State  statute  dispensing  with  requisite  of  possession  in  plaintlir  still 
requires  l^gal  title. 

Approved  in  Johnston  v.  Kramer  Bros.  &  Co,,  203  Fed.  741,  under 
North  Carolina  statute,  plaintiff  may  maintain  suit  to  remove  cloud 
on  title  without  showing  possession  on  proving  that  he  has  legal  title 
to  whole  or  undivided  interest  in  land;  Buchanan  Co.  v.  Adkins,  175 
Fed.  699,  99  C.  C.  A.  246,  claimant  of  large  tract  of  land,  separate 
portions  of  which  are  in  possession  of  large  number  of  persons  claim- 
ing title  in  various  ways,  cannot  maintain  single  suit  in  equity  against 
all  of  such  claimants  to  determine  question  of  title;  American  Assn. 
V.  Williams,  166  Fed.  20,  93  C.  C.  A.  1,  where  by  local  statute  bill  will 
lie  to  remove  cloud  on  title  independent  of  possession,  such  right  may 
be  enforced  in  Federal  court  having  jurisdiction;  Johnston  v.  Corson 
Gold  Min.  Co.,  157  Fed.  152,  15  L.  R.  A.  (N.  S.)  1078.  84  C.  C.  A.  593, 
suit  in  equity  cannot  be  maintained  by  one  out  of  possession  to  remove 
cloud  from  title  against  claimant  in  possession;  New  Jersey  etc.  Lumber 
Co.  V.  Gardner-Lacy  Lumber  Co.,  113  Fed.  397,  holding  equity  will  not 
enjoin  defendant  for  trespass  where  latter  asserts  claim  in  good  faith, 
averring  that  injunction  would  cause  loss  to  timber  being  prepared  for 
market  and  giving  bond  to  account;  Hanley  v.  Kansas  etc.  Coal  Co., 
110  Fed.  69,  holding  equity  will  not  quiet  title  in  favor  of  plaintiff  out 
of  possession  or  who  has  not  acquired  legal  title  against  defendant  in 
possession  claiming  adversely;  Guarantee  Trust  etc.  Co.  v.  Delta  etc. 
Land  Co.,  104  Fed.  8,  43  C.  C.  A.  396,  holding,  under  Miss.  Code  1892, 
§  500,  allowing  plaintiff  out  of  possession  to  maintain  suit  to  remove 
cloud,  plaintiff  suing  in  Federal  court  must  have  title;  Smyth  v.  Ames, 
169  U.  S.  516,  42  L.  Ed.  838,  18  Sup.  Ct.  422,  adequacy  or  inadequacy 
of  legal  remedy  cannot  be  conclusively  determined  by  State  statutes; 
Davidson  v.  Calkins,  92  Fed.  236,  Federal  court  cannot  entertain  bill  to 
determine  title  of  realty  of  which  defendant  is  in  possession. 

Distinguished  in  Williams'  Heirs  v.  Zengel,  117  La.  607,  42  South. 
155,  defendant  in  action  of  jactitation  is  not  entitled  to  oyer  of  plain- 
tiff's title;  Dalrymple  v.  Security  Loan  etc.  Co.,  9  N.  D.  314,  83  N.  W. 
248,  holding,  under  Rev.  Code,  §§  5904,  5986,  one  having  legal  or 
equitable  interest  or  lien  under  tax  sale  may  maintain  action  to  quiet 
title;  Jones  v.  Nixon,  102  Tenn.  101,  50  S.  W.  741,  vendor  and  war- 
rantor of  title  may  maintain  action  to  prevent  cloud  on  title  of  vendee 
in  possession. 
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Foreign  jadgments.    Note,  94  Am.  St.  Rep.  662. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  449. 

165  XX.  8.  416-417,  39  L.  Bd.  206,  15  Sup.  Ot  357,  BOBB  T.  JAMISON. 

Writ  of  error  dismissed  On  authority  of  Duncan  v.  Missouri,  162  17.  A. 
877,  38  L.  Ed.  485,  14  Sup.  Ot.  670. 

Approved  in  Eastern  Bldg.  &  Loan  Assn.  ▼.  Welling,  181  U.  S.  48, 
45  L.  £d.  741,  21  Sup.  Ct.  531,  holding  Supreme  Court  will  not  enter- 
tain error  to  State  decision  to  consider  Federal  questions  not  raised 
until  State  Supreme  Court  affirmed  and  remitted  judgment  to  trial 
court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.  Note,  03  L.  R.  A* 
41. 

155  V.  S.  417-438,  39  K  Ed.  206,  15  Sup.  Ot  167,  AUSTIN  y.  UNITED 
STATES. 

Act  giving  Oourt  of  Olaims  Jurisdiction  of  claims  for  goods  taken  dnilnir 
war  makes  loyalty  in  fact  Jurisdictional  fact. 

Approved  in  Neel's  Exr.  v.  Noland's  Heirs,  166  Ky.  468,  179  S.  W. 
435,  under  act  of  1863,  title  of  original  owner  to  cotton  seized  by 
Federal  government- was  not  divested,  but  he  could  only  recover  pro- 
ceeds by  proving  loyalty;  Interstate  Commerce  Commission  v.  Baird, 
194  n.  S.  37,  48  L.  Ed.  866,  24  Sup.  Ct.  563,  as  to  effect  of  proviso; 
Raton  Water  Works  Co.  v.  Raton,  9  N.  M.  85,  49  Pac.  903,  as  to  office 
and  effect  of  provisos;  dissenting  opinion  in  Matter  of  Moore,  209 
U.  S.  512,  14  Ann.  Oas.  1164,  52  L.  Ed.  914,  28  Sup.  a.  585,  706,  ma- 
jority holding  party  may  waive  objection  to  jurisdiction  of  particular 
Federal  court  to  which  case  is  removed  where  diversity  of  citizenship 
actually  exists. 

Meaning  of  term  ^'provided."    Note,  Ann.  Oas.  19120,  1088. 

I 

Miscellaneous.  Cited  in  Chesapeake  &  Potomac  Tel.  Co.  v.  Manning, 
186  U.  S.  242,  46  L.  Ed.  1146,  22  Sup.  Ct.  883,  holding  proviso  is  gen- 
erally inserted  to  except  something  from  granting  clause  or  to  exclude 
possible  grounds  of  misinterprietation. 

166  U.  8.  434-438^  39  I..  Ed.  213,  15  Sup.  Ot  148,  INOEAHAM  ▼.  UNITBD 
STATES. 

Indictment  may  Join,  in  separate  counts,  two  offenses  of  same  daas  of 
crimes. 

Approved  in  Carlisle  v.  United  States,  194  Fed.  829,  114  C.  C.  A. 
531,  refusing  to  review  denial  of  motion  to  quash  indictment  where 
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there  was  not  abnse  of  discretion  cansing  injustice;  United  States  v. 
Cardish^  145  Fed.  244,  where  offenses  are  of  same  nature  and  punishable 
by  same  penalties,  objection  not  raised  by  demurrer  but  by  motion  for 
government  to  elect;  Hyde  v.  United  States,  27  App.  D.  C.  373,  indict- 
ment for  conspiracy  to  defraud  government  of  public  lands  is  not  neces- 
sarily demurrable  because  it  joins  forty-two  independent  charges  of 
conspiracy;  United  States  v.  Jones,  69  Fed.  982,  indictment  may  con- 
tain count  for  felonious  removing  of  government  property,  and  count 
for  removing  metals  at  mint;  Howard  v.  United  States,  75  Fed.  992, 
84  L.  R.  A.  515,  21  C.  C.  A.  586,  consolidation  of  eight  indictments, 
charging  separate  offenses  against  postal  laws,  does  not  make  but  one 
indictment,  and  cumulative  sentences  may  be  imposed;  Jackson  v. 
State,  91  Wis.  263,  64  N.  W.  841,  information  may  join  count  for  rape 
with  one  for  fornication. 

Distinguished  in  People  v.  Lanterman,  9  Cal.  App.  681,  100  Pac.  722, 
reversing  conviction  for  making  false  claim  against  county  for  insuffi- 
ciency of  indictment  not  averring  facts  from  which  court  may  de- 
termine authority  of  board  to  allow  claim. 

Party  presenting  document  purporting  to  be  affidavit  supporting  ftaudu- 
lent  claim  cannot  deny  that  it  was  such. 

Approved  in  Neff  v.  United  States,  165  Fed.  281,  91  C.  C.  A.  241, 
forged  affidavit  which  was  sufficient  to  aid  in  making,  but  was  insuffi- 
cient in  itself  to  make  proof  of  timber  culture  entry,  was  enough  to 
form  basis  of  conviction  under  Rev.  Stats.,  §  5418. 

In  prosecution  for  fraudulent  use  of  aflldavlt,  party  taking  it  is  pre- 
sumed duly  commissioned. 

Approved  in  Goode  v.  United  States,  159  U.  S.  673,  40  L.  Bd.  301,  16 
Sup.  Ct.  139,  it  is  unnecessary  to  show  postoffice  de  facto  to  have  been 
regularly   established. 

Miscellaneous.  Cited  in  Bridgeman  v.  United  States,  140  Fed.  586, 
72  C.  C.  A.  145,  indictment  for  presenting  false  claim  or  voucher  against 
United  States  need  only  describe  it  with  such  particularity  as  to  bar 
subsequent  prosecution  for  same  offense. 

156  U.  8.  43&-448,  39  K  Ed.  214,  16  Sup.  Ot.  144,  POTTER  ▼.  UNITED 
STATES. 

Indictment  may  be  in  words  of  statute  if  they  fully  describe  offense. 

Approved  in  Morris  v.  United  States,  229  Fed.  520,  indictment  char- 
ging accused  with  stealing  goods  of  interstate  shipment  in  language  of 
statute  was  sufficient;  United  States  v.  Kline,  201  Fed.  958,  indictment 
of  physician  for  depositing  letter  in  mail  containing  information  as  to 
where  or  by  whom  illegal  operation  would  be  performed  was  sufficient; 
Gxey  V.  United  States,  172  Fed.  103,  96  C.  C.  A.  415,  indictment  for 
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using  mails  to  defraud  substantially  following  language  of  statute  is 
sufficient  after  verdict;  United  States  v.  Heinze,  161  Fed.  427,  428, 
indictment  against  officer  of  national  bank,  alleging  unlawful  certifica- 
tion of  checks  was  not  fatally  defective  for  failure  to  set  out  in  exact 
words  written  certifications;  Smith  v.  United  States,  157  Fed.  726,  85 
C.  C.  A.  353,  indictment  charging  accused  in  language  of  statute  with 
having  conspired  to  injure  citizen  in  exercise  of  constitutional  right, 
and  further  particularizing  that  right  was  freedom  from  involuntary 
servitude,  was  sufficient;  United  States  v.  Baltimore  &  O.  R.  Co.,  153 
Fed.  1008,  sustaining  demurrers  to  indictment  of  railroad  based  on 
Interstate  Commerce  Act  of  1887,  and  charging  unjust  discrimination 
in  furnishing  cars  to  coal  company;  People  v.  Finer,  11  Cal.  App»  549, 
105  Pac.  782,  information  may  properly  charge  accused  with  burglary 
in  one  count  and  with  grand  larceny  in  another;  Fields  v.  United 
States,  27  App.  D.  C.  438,  indictment  of  receiver  for  embezzlement 
in  language  of  statute  is  sufficient;  United  States  v.  Benson,  70  Fed. 
595,  17  C.  C.  A.  293,  description  of  offense  must  be  accompanied  by 
statement  of  all  particulars  essential  to  complete  offense;  Peters  v. 
United  States,  94  Fed.  131,  36  C.  C.  A.  105,  and  Jackson  v.  State,  91 
Wis.  261,  64  N.  W.  841,  both  reaffirming  rule. 

Unnecessary  desciiptioii  must  be  proved  as  laid. 
Approved  in  United  States  v.  Benson,  70  Fed.  597,  17  C.  C.  A.  293, 
indictment  held  sufficient,  although  not  showing  how  acts  charged  would 
tend  to  effect  fraudulent  object. 

Where  willfnlness  is  of  essence  of  offense^  testimony  on  question  most 
be  admitted. 

Approved  in  Yates  v.  Jones  Nat.  Bank,  206  U.  S.  180,  51  L.  Ed.  1015, 
27  Sup.  Ct.  638,  proof  that  violation  of  National  Banking  Act  was  in- 
tentional must  be  made  in  order  to  recover  damages  from  directors; 
Fall  V.  United  States,  209  Fed.  553,  126  C.  C.  A.  369,  reversing  convic- 
tion for  misuse  of  mails  in  furtherance  of  scheme  to  defraud  by  means 
of  fraudulent  wild  animal  bounty  claims,  where  evidence  negatives 
fraudulent  intent;  New  York  Cent.  etc.  R.  Co.  v.  United  States,  165 
Fed.  841,  91  C.  C.  A.  519,  provision  of  twenty-eight  hour  law  sub- 
jecting railroad  to  penalty  for  knowingly  and  willfully  failing  to  obey 
act  does  not  require  evil  intent,  but  failure  to  obey  statute  purposely; 
Chicago  etc.  Ry.  Co.  v.  United  States,  162  Fed.  841,  90  C.  C.  A.  211, 
use  of  word  '' willful"  in  Elkins  Act  to  characterize  offense  of  giving 
rebates  does  not  require  evil  intent,  but  it  is  sufficient  if  act  is  done 
knowingly  and  purposely;  United  States  v.  Praeger,  149  Fed.  479,  not 
'' willful"  to  refuse  to  answer  question  before  court-martial  on  advice 
of  counsel  that  answer  might  incriminate;  Chadwick  v.  United  States, 
141  Fed.  243,  72  C.  C.  A.  343,  conspiracy  with  national  bank  officers  to 
certify  checks  when  no  money  on  deposit;  McAllister  v.  St.  Louis  etc. 
By.  Co.,  107  Ark.  593,  156  S.  W.  179,  in  action  against  railroad  for 
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failing  to  drain  pond  on  right  of  way,  question  of  willfulness  was  for 
jury;  St.  Louis  etc.  Ry.  Co.  v.  Batesville  etc.  Tel.  Co.,  80  Ark.  504, 
97  S.  W.  662,  railroad  was  not  liable  for  double  damages  for  destruc- 
tion of  telegraph  line  mistakenly  believed  to  be  unlawful  obstruction 
to  right  of  way,  and  was  also  menace  to  safe  operation  of  railroad; 
State  y.  Nnssenholtz,  76  Conn.  97,  55  Atl.  591,  where  statute  penalized 
''willful"  sale  of  immature  veal,  guilty  knowledge  essential;  State  v. 
Roth,  162  Iowa,  652,  50  L.  R.  A.  (N.  S.)  841,  144  N.  W.  344,  mayor 
and  city  marshal  could  not  be  removed  for  willfully  refusing  to  enforce 
law,  where  legal  department  of  city  advised  them  that  Sunday  base- 
ball was  not  illegal;  State  ex  rel.  Barker  v.  Meek,  148  Iowa,  675,  Ann. 
Oas.  19120,  1075,  31  L.  R.  A.  (N.  S.)  566,  127  N.  W.  1024,  in  proceeding 
to  remove  county  treasurer  for  receiving  payment  of  taxes  without 
exacting  penalty  for  delayed  payment,  where  defendant  acted  pursuant 
to  long-established  custom,  question  of  willfulness  was  for  jury;  State 
V.  Clifton,  152  N.  C.  802,  28  L.  R.  A.  (N.  S.)  678,  67  S.  E.  752,  police 
officer  killing  unmuzzled  dog  under  color  of  ordinance  does  not  violate 
statute  prohibiting  willful  killing  of  animals;  Ex  parte  Cowden,  Jr., 
74  Tex.  Cr.  452,  168  S.  W.  641,  complaint  for  violation  of  stock  law 
does  not  fail  to  charge  offense  because  it  uses  '' willful"  where  statute 
uses  ''knowingly";  State  v.  Burlington  Drug  Co.,  84  Vt.  253,  78  Atl. 
886,  under  provision  of  act  forfeiting  bond  for  violation  of  conditions 
or  prohibitions  of  liquor  license,  bond  was  not  forfeited  unless  there 
was  intentional  violation  by  licensee ;  Brown  v.  State,  137  Wis.  549, 119 
N.  W.  340,  physician  was  not  guilty  of  willful  violation  of  law  pro- 
hibiting filing  of  birth  certificates  on  other  than  regular  blanks,  where 
upon  return  of  certificate  on  another  form  furnished  by  city  registrar 
he  requested  new  blanks;  Williams  v.  People,  26  Colo.  274,  57  Pac.  702, 
"feloniously"  is  equivalent  to  "willfully";  Spurr  v.  United  States, 
174  U.  S.  734,  43  L.  Ed.  1152.  19  Sup.  Ct.  815  (reversing  87  Fed.  707, 
31  C.  C.  A.  202),  arguendo. 

Distinguished  in  United  States  v.  Gallant,  177  Fed.  282,  under  Federal 
statute  making  it  felony  to  empty  cask  of  distilled  spirits  without 
obliterating  stamps,  marks  and  brands  thereon,  person  may  be  con- 
victed although  act  was  inadvertent  and  without,  felonious  intent; 
Cha'pman  v.  United  States,  8  App.  D.  C.  318,  in  prosecution  of  witness 
for  refusal  to  answer  questions  before  congressional  investigation  com- 
mittee, it  is  not  necessary  to  prove  that  refusal  was  willful  and  with 
evil  intent. 

Burden  of  proof  is  on  government,  and  defendant  Is  entitled  to  rea- 
sonable doubt. 

Approved  in  Post  v.  United  States,  135  Fed.  10,  70  L.  R.  A.  989,  67 
C.  C.  A.  569,  error  to  cast  upon  defendant  charged  with  fraudulent 
use  of  mails,  burden  of  proving  that  she  possessed  power  of  mental 
healing  claimed  by  her;  State  v.  Ardoin,  128  La.  19^  Ann.  Gas.  19120, 
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45,  54  South.  408,  in  prosecution  for  murder  burden  of  proof  to  show 
that  killing  was  not  justifiable  is  upon  State;  Chamberlain  v.  State,  80 
Neb.  815,  115  N.  W.  556,  reversing  conviction  of  embezzlement  for 
erroneous  instruction  shifting  burden  of  proof  to  defendant;  dissenting 
opinion  in  Sparf  v.  United  States,  156  U.  S.  178,  89  L.  Ed.  887,  15  Sap. 
Ct.  322,  arguendo. 

Miscellaneous.  Cited  in  Roberts  v.  United  States,  126  Fed.  905,  61 
G.  C.  A.  427,  sustaining  instruction  that  "willful  killing,^'  within  Rev. 
Stats.  U.  S.  §  5341,  means  killing  with  evil  intent ;  Kletzing  v.  Arm- 
strong, 119  Iowa,  508,  93  N.  W.  501,  holding  word  "willfully,"  in  Code, 
§  4852,  declaring  mortgagor  of  personalty  willfully  destroying  property 
before  mortgage  satisfied  is  guilty  of  larceny,  implies  bad  intent. 

155  XX.  8.  448-461,  39  L.  Ed.  218,  16  Sup.  Ct.  162,  AlaSOP  T.  BIKEE. 

Equity  will  refuse  relief  on  ground  of  laches,  where  Justice  so  demands, 
according  to  circnmstances. 

Approved  in  Patterson  v.  Hewitt,  195  U.  S.  318,  49  L.  Ed.  218,  25  Sup. 
Ct.  35  (aiOftrming  11  N.  M.  34,  37,  55  L.  R.  A.  658,  66  Pac.  562,  563), 
holding  w};iere  alleged  rights  to  mining  claims  accrued  eight  years  prior 
to  suit,  and  in  meantime  property  had  become  valuable  owing  to  ex- 
penditures to  which  complainants  did  not  contribute;  Mathieson  v. 
Craven,  228  Fed.  378,  bill  to  enforce  payment  of  money  charged  on  land 
as  legacy  was  not  demurrable  for  laches;  Schwartz  v.  Loftus,  216  Fed. 
325,  132  C.  C.  A.  464,  reversing  dismissal  for  laches  of  bill  to  establish 
stockholder's  liability  against  estate  of  deceased;  Newberry  v.  Wilkin- 
son, 199  Fed.  685,  687,  118  C.  C.  A.  Ill,  suit  against  guardian's  ad- 
ministratrix and  surety  on  bond  as  guardian  was  barred  by  laches; 
Kentucky  Coal  etc.  Co.  v.  Kentucky  Union  Co.,  187  Fed.  948,  110 
C.  C.  A.  93,  suit  to  quiet  title  as  against  holders  of  subsequent  patent 
based  on  prior  survey  on  ground  that  date  of  survey  was  foigery  was 
prima  facie  barred  by  laches,  where  it  was  not  brought  until  thirty- 
five  years  after  forgery;  Citizens'  Sav.  etc.  Co.  v.  Belleville  etc.  R. 
Co.,  157  Fed.  76,  84  C.  C.  A.  577,  dismissing  bill  to  recover  dividends 
upon  railroad  stock  for  laches  in  failing  to  bring  suit  for  more  than 
ten  years;  Steinbeek  v.  Bon  Homme  Mining  Co.,  152  Fed.  345,  81 
C.  C.  A.  441,  failure  of  principal  to  bring  suit  for  six  years  after  dis- 
covery that  agent  held  tax  title  to  mining  property  is  such  laches  as 
bars  suit;  Gayle  v.  Pennington,  185  Ala.  68,  64  South.  577,  denying  bill 
for  accounting  for  laches;  Cole  v.  Birmingham  Union  Ry.  Co.,  143  Ala. 
434,  39  South.  405,  suit  by  stockholder  of  street  railway  company  to 
set  aside  as  ultra  vires  sale  of  its  property  to  another  such  company 
ten  years  after  such  transfer;  Skinner  v.  Scott,  29  Okl.  369,  118  Pac. 
396,  dismissing  suit  to  rescind  contract  for  fraud  because  of  laches; 
Miles  V.  Vivian,  79  Fed.  853,  25  C.  C.  A.  208,  twenty  years'  delay,  after 
recording  subsequent  mortgage,  bars  suit  against  trustee  for  negligence 
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in  not  recording  prior  mortgage;  dissenting  opinion  in  Northern  Pacific 
Ry.  Co.  V.  Boyd,  228  U.  S.  514,  57  L.  Ed.  946,  33  Sup.  Ct.  554,  majority 
holding  delay  in  bringing  creditor's  suit  was  excusable  and  had  not 
damaged  defendant;  dissenting  opinion  in  Hopkins  y.  Hebard,  194  Fed. 
323,  114  C.  C.  A.  261,  majority  holding  purchasers  of  land  from  party 
to  suit  involving  title  to  portion  of  tract,  which  had  been  adversely 
decided  and  was  pending  on  appeal,  were  not  entitled  to  bill  of  review 
on  ground  of  newly  discovered  evidence,  six  years  after  affirmance  of 
decree  as  against  purchaser  from  prevailing  party  in  reliance  on  decree. 

Lapse  of  time  necessary  to  bar  relief  is  not  subject  to  arbitrary  mle. 

Approved  in  Alaska  &  Chicago  Commercial  Co.  v.  Solner,  123  Fed. 
860,  59  C.  C.  A.  662,  holding  corporation  receiving  and  applying  pro- 
ceeds of  sale  of  realty  and  personalty  of  corporation  will  be  deemed  to 
have  ratified  act  of  agent  in  selling  same;  Hanchett  v.  Blair,  100  Fed. 
827,  holding  complainant's  inaction  will  not  bar  suit  where  delay  has 
worked  no  injury  to  anyone;  Bartlett  v.  Ambrose,  78  Fed.  841,  24 
C.  C.  A.  397,  nonresident  owner  of  wild  lands  held  guilty  of  laches 
in  asserting  claim  against  holder  under  tax  deed;  Godkin  v.  Cohn,  80 
Fed.  466,  25  C.  C.  A.  567,  twenty-four  years'  delay  held  not  laches 
where  neither  defendant  nor  grantees  were  prejudiced;  Hubbard  v. 
Manhattan  Trust  Co.,  87  Fed.  59,  30  C.  C.  A.  520,  reaffirming  rule. 

155  IT.  8.  461-482,  88  L.  Ed.  228, 16  Sup.  Ot  164,  PLUMUSY  v.  MASSAOHU- 


Act  of  1886  does  not  authorise  violation  of  State  laws  regulating  manu- 
facture or  sale  of  oleomargarine. 

Approved  in  Commonwealth  v.  Caulfield,  211  Pa.  645,  61  Atl.  243, 
reaffirming  rule ;  Beha  v.  State,  67  Neb.  36,  93  N.  W.  158,  upholding  law 
prohibiting  sale  of  "imitation  butter";  Austin  v.  State,  101  Tenn.  570, 
70  Am.  St.  Rep.  707,  48  S.  W.  307,  upholding  prohibition  of  importation 
or  sale  of  cigarettes;  Oliver,  Finney  Grocery  Co.  v.  Speed,  87  Fed.  413, 
upholding  mechanics'  tax  and  discussing  original  package  doctrine; 
Commonwealth  v.  Paul,  170  Pa.  St.  289,  60  Am.  St.  Rep.  776,  30  L.  R.  A. 
398,  33  Atl.  82,  upholding  act  making  sale  of  oleomargarine  a  penal 
offense;  State  v.  A^yers,  42  W.  Va.  828,  829,  67  Am.  St.  Rep.  892,  893, 
35  L.  R.  A.  846,  26  S.  E.  541,  542,  upholding  oleomargarine  law. 

Distinguished  in  Racine  Iron  Co.  v.  McCommons,  111  Qa.  546,  36 
S.  E.  870,  holding  interstate  commerce  clause  does  not  prevent  State 
from  imposing  license  tax  upon  traveling  agents  making  executory  con- 
tracts for  nonresidents;  Bennett  v.  Carr,  134  Mich.  247,  96  N.  W.  28, 
law  held  not  to  prohibit  sale  of  oleomargarine  which  naturally  had  color 
resembling  butter;  Schollenberger  v.  Pennsylvania,  171  U.  S.  17,  43 
L.  Ed,  55,  18  Sup.  Ct.  763.  statute  prohibiting  sale  of  oleomargarine, 
whether  colored  to  imitate  butter  or  not,  is  void  as  to  original  im- 
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ported  packages;  In  re  Bmndage,  96  Fed.  968,  noting  that  Plumley 
case  limited  by  later  ones. 

Act  of  1886,  taxing  manufactnre  or  sale  of  oleomargarine,  was  not 
intended  as  commerce  regulation. 

•  Approved  in  Capital  City  Dairy  v.  Ohio,  183  U.  S.  246,  46  L.  Ed.  176, 
22  Snp.  Ct.  123,  upholding  Ohio  statutes  prohibiting  manufacture  or 
sale  of  oleomargarine  containing*  any  coloring  matter;  Austin  v.  Ten- 
nessee, 179  U.  S.  347,  363,  46  L.  Ed.  228.  2S4,  21  Sup.  Ct.  134,  139, 
upholding  Tenn.  Acts  1897,  c.  30,  prohibiting  importation  or  sale 
within  State  of  cigarettes  or  cigarette  papers;  State  v.  Harboume,  70 
Conn.  492,  66  Am.  St.  Eep.  131,  40  L.  E.  A.  610,  40  Atl.  182,  affirming 
conviction  of  telegraph  company's  manager  for  transmitting  hcis  on 
races ;  State  v.  Wheelock,  96  Iowa,  683,  68  Am.  St.  Rep.  444,  30  L.  R.  A. 
438,  64  N.  W.  621,  upholding  prohibition  of  sale  of  drugs  by  unlicensed 
itinerants;  Sawrie  v.  Tennessee,  82  Fed.  617,  annulling  Tennessee 
cigarette  law ;  Commonwealth  v.  Paul,  170  Pa.  St.  291,  60  Am.  St.  Rep. 
778,  30  L.  R.  A.  399,  33  Atl.  83,  upholding  law  prohibiting  sale  of 
oleomargarine;  dissenting  opinion  in  Schollenberger  v.  Pennsylvania, 
171  U.  S.  28,  43  L.  Ed.  69,  18  Sup.  Ct.  764,  majority  holding  prohibition 
of  sale  of  all  oleomargarine  unconstitutional. 

Distinguished  in  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S. 
383,  46  L.  Ed.  242,  21  Sup.  Ct.  147,  majority  upholding  Tenn.  Acta 
1897,  c.  30,  prohibiting  importation  or  sale  of  cigarettes  or  cigarette 
papers. 

Oleomargarine  and  the  right  of  the  States  to  regulate  the  man- 
ufacture and  sale  of.    Note,  86  Am.  St.  Rep.  408. 

Constitutionality  of  State  statutes  regulating  manufacture  or  sale 
of  oleomargarine.    Note,  2  Ann.  Oas.  461. 

Towet  of  Congress  to  regulate  Interstate  commerce  does  not  involve 
surrender  of  State's  police  power. 

Approved  in  Williams  v.  Walsh,  222  U.  S.  424,  66  L.  Ed.  256» 
32  Sup.  Ct.  137,  upholding  Kansas  statute  regulating  sales  of 
black  powder;  L'Hote  v.  New  Orleans,  177  U.  S.  697,  44  L,  Ed. 
903,  20  Sup.  Ct.  791,  upholding  validity  of  ordinance  prescribing 
limits  outside  of  which  no  lewd  woman  should  dwell;  In  re  Arkansas 
Rate  Cases,  187  Fed.  301,  fact  that  Arkansas  statute  establishing 
intrastate  rates  affects  interstate  rates  does  not  render  statute  invalid; 
United  States  v.  Illinois  Cent.  R.  Co.,  170  Fed.  647,  96  C.  C.  A.  628, 
in  action  against  interstate  railroad  for  violating  Safety  Appliance  Act, 
where  government  proves  car  with  defective  couplers  was  hauled,  burden 
shifts  to  defendant  to  prove  exculpatory  facts;  Knight  &  Jillson  Co.  t. 
Miller,  172  Ind.  43,  45,  18  Ann.  Oas.  114«,  87  N.  E.  830,  upholding  State 
Anti-trust  Act  prohibiting  combinations  to  prevent  dealers  and  man- 
ufacturers from  selling  supplies  to  dealer,  manufacturer,  or  artisan; 
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McFadden  v.  Blocker,  3  Ind.  Ter.  234,  58  L.  E.  A.  894,  54  S.  W.  876, 
upholding  act  of  Congress  putting  in  force  in  Indian  Territory  Arkansas 
law  requiring  mortgagees  of  chattel  mortgages  executed  by  nonresidents 
of  such  territory  to  possession  of  mortgaged  property  in  order  to  secure 
lien  as  against  third  parties;  Iowa  v.  Schlenker,  112  Iowa,  651,  84 
N.  W.  700,  upholding  Code,  §§  4989,  4990,  prohibiting  sale  of  adulterated 
milk,  defining  adulteration  as  addition  of  water  or  any  other  sub- 
stance or  thing;  Ex  parte  Williams,  79  Kan.  223,  98  Pac.  781,  up- 
holding Kansas  statute  regulating  sale  of  black  powder  for  use  in  coal 
mines;  Westheimer  v.  Weisman,  8  Kan.  App.  78,  54  Pac.  333,  uphold- 
ing as  a  police  regulation  Gen.  Stats.  1889,  par.  2550,  as  prohibiting 
nonresidents  from  soliciting  orders  for  sale  of  intoxicating  liquoirs; 
Louisville  v.  Wehmhoff,  116  Ky.  848,  79  S.  W.  202,  ordinance  forbidding 
transmission  of  telegrams  to  poolrooms  constitutional,  though  telegrams 
come  from  other  State;  D.  E.  Foote  Co.  v.  Stanley,  117  Md.  342,  82 
Atl.  383,  upholding  statute  providing  for  inspection  fee  upon  oysters 
unloaded  from  vessels  where  oysters  are  to  be  shipped  further  in  other 
vessels ;  Roland  M.  Baker  Co.  v.  Brown,  214  Mass.  203,  100  N.  E.  1028, 
upholding  Uniform  Bills  of  Lading  Act;  In  re  Opinion  of  the  Justices, 
211  Mass.  608,  Ann.  Oas.  1913B,  815,  98  N.  E.  336,  statute  prohibit- 
ing sale  of  convict-made  goods  not  so  labeled  is  invalid;  Commonwealth 
y.  Strauss,  191  Mass.  554,  78  N.  E.  139,  upholding  law  forbidding  sale 
of  goods  on  condition  that  purchaser  shall  not  sell  goods  of  any  other 
person;  Ex  parte  Fritz,  86  Miss.  220,  109  AnL  St.  Rep.  704,  38  South. 
724,  upholding  laws  regelating  taking  of  fish  even  when  purpose  was 
to  export  them  from  State;  State  v.  Associated  Press,  159  Mo.  455  (see 
60  S.  W.  104),  holding  decision  in  case  should  be  confined  to  its  partic- 
ular facts  and  not  extended  to  causes  not  in  mind  of  court;  De  Roche- 
mont  V.  New  York  Cent.  etc.  R.  Co.,  75  N.  H.  160,  139  Am-  St.  Rep. 
673,  29  L.  R.  A.  (N.  S.)  529,  71  Atl.  869,  holding  freight-cars  when  not 
in  use  may  be  attached  like  other  property;  Ames  v.  Kirby,  71  N.  J.  L. 
446,  59  Atl.  559,  statute  prohibiting  x>oolrooms  includes  place  where 
bets  are  transmitted  by  telegraph  beyond  State,  although  such  bets  are 
legal  in  State  where  made ;  Garrison  v.  Southern  Ry.  Co.,  150  N.  C.  591, 
64  S.  E.  584,  act  of  1905  imposing  penalty  for  carrier's  refusal  to  re- 
ceive freight  shipment  as  applied  to  intrastate  shipment  is  valid,  though 
it  may  indirectly  affect  interstate  commerce;  Chicago  etc.  Ry.  Co.  v. 
Beatty,  34  Okl.  333,  42  L.  R.  A.  (K.  S.)  984,  126  Pac.  738,  upholding 
act  imposing  penalty  of  one  dollar  per  day  on  railroad  foiT  failure  to 
furnish  cars;  Commonwealth  v.  McComb,  227  Pa.  381,  76  Atl.  102,  up- 
holding act  of  1907  prohibiting  killing  of  game  with  automatic  gun; 
State  V.  Standard  Oil  Co.,  120  Tenn.  150,  110  S.  W.  581,  and  Standard 
Oil  Co.  V.  State,  117  Tenn.  645,  10  L.  R.  A.  (N.  S.)  1015,  100  S.  W.  711, 
both  upholding  anti-trust  law  making  void  agreements  restricting  com- 
petition in  importation  or  sale  of  articles  imported  into  State;  United 
8tatcs  V.  Hopkins,  82  Fed.  539,  State  may  regulate  Kansas  City  Stock 
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Association,  although  yards  are  partly  in  another  State;  United  States 
V.  Cohn,  2  Ind.  Ter.  490,  52  S.  W.  43,  congressional  prohibition  of  sale 
of  malt  in  Indian  Territory  is  not  unreasonable  exercise  of  police  power; 
Michigan  etc.  Co.  v.  Charlotte,  93  Fed.  14,  upholding  ordinance  for 
removal  of  telegraph  poles;  Austin  v.  State,  101  Tenn.  574,  579,  70 
Ahl  St.  Rep.  709,  712,  48  S.  W.  308,  310,  cigarettes  are  not  legitimate 
articles  of  commerce,  importation  may  be  prohibited ;  Norfolk  etc.  R.  R. 
Co.  y.  Commonwealth,  93  Va.  754,  760,  57  AnL  St.  Rep.  880,  8S5,  34 
L.  R.  A.  107,  109,  24  S.  E.  838,  840,  statute  prohibiting  running  of 
freight  trains  on  Sunday. 

Following  cases  hold  respective  acta  valid:  Emert  v.  Missouri,  156 
U.  S.  321,  322,  89  L.  Ed.  438,  15  Sup.  Ct.  374,  statute  requiring  all 
peddlers  to  take  out  licenses;  Preston  v.  Finley,  72  Fed.  858,  act  taxing 
venders  of  certain  specified  newspapers;  State  v.  Wagener,  77  Minn. 
500,  77  Am.  St.  Rep.  690,  80  N.  W.  637,  act  licensing,  regulating  and 
defining. business  of  commission  merchants;  dissenting  opinion  in  People 
V.  Hawkins,  157  N.  Y.  27,  42  L.  R.  A.  501,  51  N.  E.  266,  majority  holding 
prohibition  of  sale  of  prison-made  articles,  not  so  stamped,  unconstitu- 
tional; Rasch  V.  State,  89  Md.  759,  43  Atl.  933,  arguendo. 

Distinguished  in  W.  A.  Vandercook  Co.  v.  Viance,  80  Fed.  790,  stat- 
ute forbidding  importation  of  liquors  is  invalid,  sale  being  allowed  in 
State. 

Freedom  of  commerce  does  not  predode  State  laws  against  deception 
in  sale  of  articles  of  trade. 

Approved  in  Simpson  v.  Shepard,  230  U.  S.  408,  Ann.  Gas.  1916A. 
18,  48  L.  R.  A.  (N.  S.)  1151,  57  L.  Ed.  1545,  33  Sup.  Ct.  729,  in  absence 
of  Federal  action.  State  may  regulate  intrastate  rates  for  interstate 
carriers,  although  relations  between  interstate  and  intrastate  rates  are 
thereby  disturbed;  Savage  v.  Jones,  225  U.  S.  520,  525,  527,  56  L.  EcL 
1189,  1191,  1192,  32  Sup.  Ct.  715,  statute  of  Indiana  regulating  sale 
and  requiring  formula  of  ingredients  of  concentrated  commercial  food 
for  stock  is  valid;  Standard  Stock  Food  Co.  v.  Wright,  225  U.  S.  549, 
56  L.  Ed.  1201,  32  Sup.  Ct.  784,  upholding  Iowa  statute  reg^ating  sale 
of  concentrated  commercial  foodstuff  for  stock;  State  of  New  York  v. 
Hesterberg,  211  U.  S.  42,  53  L.  Ed.  80,  29  Sup.  Ct.  10,  provision  of  New 
York  law  prohibiting  possession  of  game  in  closed  season  is  valid; 
Crossman  v.  Lurman,  192  U.  S.  196,  197,  48  L.  Ed.  404,  24  Sup.  Ct. 
237,  upholding  N.  Y.  Laws  1893,  c.  661,  §  41,  prohibiting  sale  of  adul- 
terated food  products,  as  applied  to  products  imported  from  foreign 
countries;  Cargill  Co.  v.  Minnesota,  180  U.  S.  467,  46  L.  Ed.  626,  21 
Sup.  Ct.  429,  upholding  Minn.  Gen.  Laws  1895,  c.  148,  requiring  licenses 
from  warehouses  and  elevators  situated  on  railroad  sidings  or  rights 
of  way;  Red  C.  Oil  Mfg.  Co.  v.  Board  of  Agriculture,  172  Fed.  702, 
704,  upholding  act  of  North  Carolina  providing  for  inspection  and  test- 
ing of  illuminating  oils,  and  for  tax  to  defray  expense  of  inspection 
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and  testing;  Morris  v.  United  States,  161  Fed.  679,  88  C.  C.  A.  '632, 
indictment  for  manufacturing  oleomargarine  for  sale  without  paying 
tax  required  by  act  of  1902  was  sufficient;  Logan  &  Bryan  v.  Postal 
Tel.  etc.  Co.,  157  Fed.  582,  584,  State  may  declare  dealings  in  futures 
on  margins  gambling,  and  prohibit  them  within  its  borders;  Arbuckle 
V.  Blackburn,  113  Fed.  625,  626,  65  L.  R.  A,  864,  51  C.  C.  A.  122,  uphold- 
ing Ohio  pure  food  law  (2  Bates'  Ann.  Stats.,  §§  4200-4208),  pro- 
hibiting manufacture  or  sale  of  adulterated  food;  In  re  Scheitlin,  99 
Fed.  274,  275,  276,  upholding  provision  of  Mo.  Oleomargarine  Law 
1895,  p.  26,  §  2,  prohibiting  manufacture  or  sale  within  State  of  any 
substance  in  imitation  or  semblance  of  natural  butter;  Hyde  v.  State, 
155  Ala.  137,  46  South.  490,  upholding  act  restricting  taking  of  game 
and  fish  to  certain  seasons  of  year;  Moog  v.  State,  145  Ala.  88,  41 
South.  169,  section  5087  of  Code  of  1896,  in  so  far  as  it  applies  to 
residents  of  other  States  soliciting  orders  for  spirituous  liquors  to  be 
transported  from  another  State  into  Alabama,  is  void;  State  v.  Grier, 
4  Boyce  (Del.),  380,  88  Atl.  603,  upholding  act  of  State  prohibiting 
interstate  transportation  of  intoxicating  liquor  into  local  option  terri- 
tory, where  such  transportation  is  also  forbidden  by  act  of  Congress; 
Campbell  v.  City  of  Thomasville,  6  Ga.  App.  230,  64  S.  E.  823,  uphold- 
ing ordinance  regulating  sale  of  ''near  beer";  People  v.  William  Hen- 
ning  Co.,  260  111.  564,  49  L.  R.  A.  (N.  S.)  1206,  103  N.  E.  533,  uphold- 
ing Pure  Food  Act  of  1907  prohibiting  coloring  of  distilled  vinegar 
in  imitation  of  cider  vinegar;  People  v.  Price,  257  111.  595,  Ann.  Gas. 
1914A,  1154,  101  N.  E.  199,  upholding  Pure  Food  Act  of  1907,  prohib- 
iting sale  of  unwholesome  or  injurious  food  preservatives ;  United  States 
V.  Cohn,  2  Ind.  Ter.  490,  52  S.  W.  43,  upholding  act  of  Congress  pro- 
hibiting sale  of  malt  liquor  in  Indian  Territory;  State  v.  Hutchinson, 
168  Iowa,  11,  147  N.  W.  199,  upholding  statute  adding  ice-cream  to 
list  of  articles  that  shall  contain  not  less  than  twelve  i>er  cent  of 
milk  fat,  but  holding  ice-cream  containing  less  than  twelve  per  cent 
could  be  sold  for  what  it  really  was;  State  v.  United  States  Express 
Co.,  164  Iowa,  139,  145  N.  W.  461,  after  passage  of  Webb-Kenyon  Act 
prohibiting  transx>ortation  of  intoxicating  liquors  into  State  to  be  used 
in  violation  of  State  law,  it  was  not  necessary  to  re-enact  State  laws 
r^ulating  sale  and  transportation  of  liquors;  State  v.  Durein,  70  Kan. 
24,  80  Pac.  990,  upholding  act  restricting  sale  of  intoxicating  liquors; 
State  V.  Rogers,  95  Me.  100,  49  Atl.  566,  upholding  section  3,  chapter 
128,  Rev.  Stats.,  prohibiting  making  or  selling  of  article  in  imitation  of 
yellow  butter  or  cheese  not  made  wholly  of  cream  or  milk;  Attorney 
General  v.  Preferred  Mercantile  Co.,  187  Mass.  521,  73  N.  E.  672,  uphold- 
ing law  forbidding  issue  of  bonds  or  obligations  to  be  redeemed  in  an 
arbitrary  order  without  reference  to  amounts  paid  thereon;  State  v. 
Hanson,  118  Minn.  90,  Ann.  Oaa.  1913E,  405,  40  L.  R.  A.  (N.  S.)  865, 
136  N.  W.  414,  as  construed,  act  prohibiting  manufacture  or  sale  of 
oleomargarine  of  shade  or  tint  of  yellow  is  void  where  shade  or  tint 
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is  produced  by  natural  and  essential  ingredients  which  are  not  dele- 
terious or  injurious  to  health;  State  ex  rel.  Young  v.  Standard  Oil 
Co.,  Ill  Minn.  98,  126  N.  W.  530,  upholding  statute  forbidding  dis- 
criminations in  prices  charged  for  petroleum  or  its  products;  State  v. 
Hammond  Packing  Co.,  105  Minn.  370,  117  N.  W.  608,  holding  stotute 
forbidding  manufacture  and  sale  of  oleomargarine  colored  to  imitate 
yellow  butter;  St.  Louis  v.  Polinsky,  190  Mo.  522,  523,  2  L.  R.  A.  (K.  8.) 
152,  89  S.  W.  626,  municipality  may  forbid  sale  of  milk  containing  color- 
ing matter ;  Colvill  v.  Fox,  51  Mont.  78, 149  Pac.  498,  upholding  statutes 
authorizing  State  inspector  of  fruit  pests  to  destroy  infected  fruit ;  Peo- 
ple V.  Von  Kampen,  210  N.  Y.  385,  386, 104  N.  E.  943,  upholding  statute 
prohibiting  sale  of  coloring  matter  with  substitutes  for  butter;  Cross- 
man  V.  Lnrman,  171  N.  Y.  334,  63  N.  E.  1099,  upholding  Laws  1893, 
e.  661,  §  41,  prohibiting  adulteration  of  food  and  defining  same ;  Glenn 
V.  Southern  Express  Co.,  170  N.  C.  293,  87  S.  E.  140,  upholding  Webb- 
Kenyon  law,  prohibiting  transportation  of  liquor  into  State  for  use  in 
Tiolation  of  State  law ;  Southern  Express  Co.  v.  City  of  High  Point,  167 
N.  C.  109,  83  S.  E.  257,  upholding  law  of  1907  prohibiting  importation 
of  intoxicating  liquors  for  sale;  State  v.  Dannenberg,  151  N.  C.  723, 
26  L.  R.  A.  (K.  S.)  890,  66  S.  E.  304,  upholding  ordinance  imposing 
license  tax  of  one  thousand  dollars  per  year  on  persons  engaged  in 
selling  near  beer  in  city  of  Charlotte ;  State  v.  Armour  &  Co.,  27  N.  D. 
202,  145  N.  W.  1042,  sale  of  pail  of  lard  shipped  into  State  in  railway 
car  in  crate  containing  twenty  pails  was  not  sale  in  original  package 
and  was  intrastate  transaction;  State  y.  Kofines,  33  R.  L  238,  Ann. 
Oas.  .19130,  1120,  80  Atl.  443,  upholding  statute  requiring  license  to 
take  lobsters  from  waters  within  State;  Jaro  v.  Holstein,  73  S.  C.  118, 
52  S.  E.  873,  upholding  seizure  of  liquor  imported  in  violation  of  State 
dispensary  law;  Jewett  Bros.  A  Jewett  v.  Small,  20  S.  D.  240,  105 
N.  W.  740,  laws  of  1905  making  it  unlawful  to  sell  article  of  prepared 
food  unless  name  of  manufacturer  and  location  of  factory  is  printed 
on  container  is  void  as  interference  with  interstate  commerce;  Hath- 
away V.  McDonald,  27  Wash.  668,  91  AnL  St.  Rep.  668,  68  Pac.  379, 
upholding  Laws  1899,  c.  43,  §  30,  prohibiting  sale  or  keeping  for  sale 
of  renovated  butter  unless  marked  as  such;  McDermott  v.  State,  143 
Wis.  31,  37,  21  Ann.  Gas.  1315,  126  N.  W.  891,  893,  upholding  statute 
forbidding  sale  of  mixtures  of  syrups  or  molasses  not  branded  to  pre- 
vent misleading  of  consumers;  Church  v.  Proctor,  66  Fed.  245,  13 
C.  C.  A.  426,  in  action  for  failure  to  deliver,  it  is  competent  to  show 
purpose  in  buying  to  be  sale  under  false  labels;  Preston  v.  Finley,  72 
Fed.  860,  comparing  principal  case  with  Leisy  v.  Hardin,  135  U.  S. 
100,  34  L.  Ed.  128,  10  Sup.  Ct.  681 ;  Sawrie  v.  Tennessee,  82  Fed.  622, 
annulling  Tennessee  cigarette  law;  Commonwealth  v.  Kelly,  163  Mass. 
169,  39  N.  E.  776,  sustaining  conviction  for  sale  of  oleomargarine, 
colored  like  butter. 
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Following  have  been  held  valid:  Patapsco  Guano  Co.  v.  North  Caro- 
lina, 171  U.  S.  357,  43  L.  Ed.  196,  18  Sup.  ^t.  867,  act  providing  for 
inspection  of  fertilizers ;  State  v.  Harboume,  70  Conn.  491,  66  Am.  St. 
Bep.  131,  40  L.  R.  A.  610,  40  Atl.  181,  statute  prohibiting  business  of 
transmitting  bets  on  races;  State  v.  Wheelock,  95  Iowa,  585,  58  Am. 
St.  Bep.  445,  30  L.  B.  A.  440,  64  N.  W.  622,  statute  to  restrain  sale  of 
nostrums  by  itinerants;  Armour  Packing  Co.  v.  Snyder,  84  Fed.  139, 
Wright  V.  State,  88  Md.  445,  41  Atl.  799,  In  re  Brundage,  96  Fed.  965, 
969,  and  Rasch  v.  State,  89  Md.  757,  43  Atl.  932,  act  prohibiting  sale 
of  unmarked  oleomargarine;  Commonwealth  v.  Paul,  170  Pa.  St.  294, 
60  Am.  St.  Bep.  780,  30  L.  B.  A.  399,  33  Atl.  84,  act  punishing  sale 
of  oleomargarine. 

Following  held  invalid:  Geer  v.  Connecticut,  161  U.  S.  535,  40  L.  Ed. 
799,  16  Sup.  Ct.  606  (see  dissenting  opinion,  161  U.  S.  544,  40  L.  Ed. 
802,  16  Sup.  Ct.  610),  game  law;  Scott  v.  Donald,  165  U.  S.  99,  41 
L.  Ed.  646,  17  Sup.  Ct.  272  (affirming  67  Fed.  857),  South  Carolina 
Dispensary  Act  of  1895 ;  W.  A.  Vandercook  Co.  v.  Vance,  80  Fed.  792, 
South  Carolina  dispensary  law  of  1896-97;  Fox  v.  State,  89  Md.  385, 
386,  43  Atl.  777,  oleomargarine  law,  as  prohibiting  importation  and 
sale  in  original  packages;  dissenting  opinion  in  SchoUenberger  v.  Penn- 
sylvania, 171  U.  S.  29,  43  L.  Ed.  69,  18  Sup.  Ct.  767,  majority  holding 
law  prohibiting  sale  of  oleomargarine  invalid;  dissenting  opinion  in 
People  V.  Hawkins,  157  N.  Y.  23,  42  L.  B.  A.  499,  51  N.  E.  264,  majority 
holding  law  prohibiting  sale  of  unmarked  prison-made  goods  uncon- 
stitutional; dissenting  opinion  in  State  v.  Smith,  61  W.  Va.  337,  56 
S.  E.  531,  majority  reversing  conviction  of  railroad  agent  for  delivery 
of  intoxicating  liquors  to  person  ordering  liquor  to  be  sent  to  him 
C.  0.  D.  from  another  State,  where  he  made  inquiry  as  to  whether  con- 
signee had  ordered  liquor  for  his  own  use  and  acted  bona  fide  in  making 
delivery. 

Distinguished  in  William  R.  Compton  Co.  v.  Allen,  216  Fed.  548,  hold- 
ing Iowa  blue  sky  law  prohibiting  citizens  of  other  States  owning 
stocks  and  bonds  from  selling  them  within  State  without  obtaining 
certificate  from  Secretary  of  State  is  invalid;  Globe  Elevator  Co.  v. 
Andrew,  144  Fed.  880,  legislation  by  State  imposing  its  own  inspection 
and  grades  on  all  grain  sold  within  its  limits,  void  as  unreasonably 
burdening  interstate  commerce;  McAllister  v.  State,  94  Md.  302,  303, 
50  Atl.  1047,  1048,  holding  invalid  Code  Pub.  Gen.  Laws,  p.  489,  so  far 
as  prohibiting  sale  of  oleomargarine  in  imitation  of  yellow  butter  in 
original  packages  made  elsewhere. 

Acts  which    the    legislature  may  and    may  not  declare  criminal. 
Note,  78  AnL  St.  Bep.  268. 

Police  regulations  as  to  branding  or  labeling  articles  of  commerce. 
Note,  40  L.  B.  A.  (K.  S.)  881. 


155  U.  S.  482^88         NOTES  ON  U.  S.  REPORTS.  1292 

Fed«ral  courts  should  lespect  police  regulations  of  States  not  infringing 
on  Federal  powers  or  rights. 

Approved  in  Lfouisville  etc.  R.  R.  Co.  v.  Kentucky,  161  U.  S.  701, 
40  L.  Ed.  859,  16  Sup.  Ct.  724,  upholding  act  prohibiting  consolidation 
of  competing  railroads ;  Austin  v.  State,  101  Tenn.  569,  70  Am.  St.  Rep. 
706,  48  S.  W.  307,  upholding  statute  prohibiting  importation  of  cigar- 
ettes for  sale;  In  re  Considine,  83  Fed.  158,  upholding  prohibition 
against  women  in  saloons;  Squire  v.  Tellier,  185  Mass.  21,  102  Am.  St. 
Rep.  822,  69  N.  E.  313,  upholding  statute  restricting,  for  benefit  of 
creditors,  sale  of  stock  of  merchandise  in  bulk. 

Construction  together  of  contemporary  statutes  in  pari  materia. 
Note,  Ann.  Gas.  1915A,  186,  188. 

Miscellaneous.  Cited  in  Minnesota  y.  Bmndage,  180  U.  S.  504,  45 
L.  Ed.  642,  21  Sup.  Ct.  457,  holding  writ  of  habeas  corpus  will  be  denied 
person  imprisoned  under  judgment  of  Municipal  Court  where  review 
of  State  law  in  State  courts  not  exhausted;  State  v.  Collins,  70  N.  H. 
218,  45  Atl.  1080,  upholding,  under  State  Constitution,  Laws  1895, 
e.  115,  §  1,  prohibiting  manufacture  of  product  not  produced  from  milk 
or  cream  unless  not  of  same  color  as  yellow  butter. 

165  U.  8.  482-488,  39  L.  Ed.  231,  15  Sup.  Ot.  192,  POSTAI.  TEI*.  OABI£ 
GO.  y.  ALABAMA. 

Federal  courts  have  no  jurisdiction  of  suit  by  State  against  citizen  of 
other  State,  unless  Federal  Constitution  or  laws  involved. 

Approved  in  Minnesota  v.  Northern  Securities  Co.,  194  U.  S.  63,  48 
L.  Ed.  878,  24  Sup.  Ct.  598,  and  Chicago  etc.  Ry.  Co.  v.  Commonwealth, 
115  Ky.  285,  72  S.  W.  1121,  both  reaffirming  rule;  Oklahoma  v.  Gulf 
Ry.  Co.,  220  U.  S.  300,  Ann.  Gas.  1912G,  524,  55  L.  Ed.  473,  31  Sup. 
Ct.  437,  suit  by  State  of  Oklahoma  to  enjoin  railway  and  express  com- 
panies from  introducing  liquor  into  State  is  suit  to  enforce  her  own 
statutes  and  is  not  within  original  jurisdiction  of  Federal  Supreme 
Court;  Arkansas  v.  Kansas  etc.  Coal  Co.,  183  U.  S.  188,  46  L.  Ed.  14S, 
22  Sup.  Ct.  48,  holding  suit  by  State  to  prevent  foreign  railroad  from 
importing  armed  men  into  strike  region  cannot  be  removed ;  South  Caro- 
lina V.  Virginia-Carolina  Chemical  Co.,  117  Fed.  731,  holding  action  by 
State  against  foreign  corporation  for  penalty  under  law  passed  as 
police  regulation  is  not  removable;  Darnell  v.  State,  174  Ind.  149,  90 
N.  E.  772,  suit  by  State  to  recover  taxes  on  property  of  nonresidents 
is  not  removable,  as  State  is  not  citizen  and  there  is  no  diversity; 
Southern  Ry.  Co.  v.  State,  165  Ind.  617,  75  N.  E.  273,  denying  juris- 
diction though  one-half  amount  recovered  to  go  to  prosecuting  attorney ; 
State  V.  O'Connor,  96  Tex.  492,  74  S.  W.  899,  holding  action  by  State 
is  not  within  act  of  1888,  25  Stat.  433,  c.  866,  for  removal  of  cause 
between  citizens  of  different  States;  Carrau  v.  United  States  Fidelity 
etc..  Co.,  47  Wash.  658,  92  Pac.  425,  affirming  judgment  for  plaintifE 
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on  cost  bond  given  in  case  brought  in  Federal  Circuit  Court  and  dis- 
missed for  want  of  jurisdiction. 

Following  cases  hold  respective  suits  not  removable:  Indiana  v.  Alle- 
ghany Oil  Co.,  85  Fed.  872,  suit  by  State  to  recover  statutory  penalty 
for  allowing  escape  of  gas;  Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed. 
355,  suit  by  State  to  restrain  foreign  corporation  from  importing  armed 
and  lawless  men;  Hickman  v.  Missouri  etc.  Ry.,  151  Mo.  656,  52  S.  W. 
354,  action  by  State  railroad  commissioners  against  railroads;  State  v. 
Port  Royal  etc.  Ry.  Co.,  45  S.  C.  433,  23  S.  E.  372,  suit  by  State  against 
foreign  railroad. 

Distinguished  in  Missouri  etc.  R.  R.  Co.  v.  Missouri  R.  R.  Commrs., 
183  U.  S.  58,  46  L.  Ed.  83,  22  Sup.  Ct.  20,  holding  State  is  not  real 
party  plaintiff  to  prevent  removal  of  suit  by  Missouri  railroad  commis- 
sion to  restrain  railroad  from  violating  law;  Madisonville  Traction  Co. 
V.  St.  Bernard  Min.  Co.,  130  Fed.  790,  suit  by  railroad  against  citizen 
of  another  State  removable,  though  involving  exercise  of  State's  right 
of  eminent  domain;  Choctaw  etc.  R.  Co.  v.  Hendricks,  21  Okl.  141,  95 
Pac.  972,  action  pending  at  time  of  admission  of  State  against  cor- 
poration organized  under  act  of  Congress  is  removable  to  Federal  court. 

Bemoval  cannot  be  had  because  Federal  question  Involyed  unless  sfaown 
by  plaintiff's  own  daim. 

Approved  in  Louisville  etc.  R.  R.  Co.  v.  Mottley,  211  U.  S.  154,  58 
L.  Ed.  128,  29  Sup.  Ct.  42,  Federal  Circuit  Court,  in  absence  of  diver- 
sity of  citizenship,  has  no  jurisdiction  of  suit  against  railroad  to  en- 
force contract  for  annual  pass  because  refusal  is  based  on  anti-pass 
provisions  of  Hepburn  Act  of  1906;  Minnesota  v.  Northern  Securities 
Co.,  194  U.  S.  64,  48  L.  Ed.  878,  24  Sup.  Ct.  598,  State  may  not  sue  in 
Federal  court  to  restrain  violation  of  anti-trust  Act,  because  of  remote 
and  indirect  injury  to  its  proprietary  interests;  People *s  United  States 
Bank  v.  Goodwin,  160  Fed.  728,  action  for  libel  against  individuals  is 
not  removable  upon  averments  in  petition  that  action  complained  of 
was  by  Federal  officers  and  that  such  fact  was  fraudulently  omitted 
from  plaintiff's  petition  to  prevent  removal;  State  v.  Three  Sisters  Irr. 
Co.,  158  Fed.  348,  suit  to  annul  contract  between  State  of  Oregon  and 
irrigation  company  for  reclamation  of  desert  lands,  under  act  of  Con- 
gress of  1894,  is  removable  to  Federal  court;  West  Virginia  v.  King, 
112  Fed.  370,  holding  suit  by  State  to  enforce  forfeiture  of  land  for 
benefit  of  school  fund  presents  no  Federal  question;  Lane  Bros.  Co.  v. 
Rickard,  135  Ga.  653,  Ann.  Oas.  1912A,  234,  70  S.  E.  566,  where  de- 
fendant seeks  to  remove  case  to  Federal  court  on  ground  of  diversity 
of  citizenship,  allegations  of  petition  for  removal  must  be  taken  to 
be  true  though  contradicting  averments  of  plaintiff's  petition;  Wichita 
Nat.  Bank  v.  Smith,  72  Fed.  570,  19  C.  C.  A.  42,  Wabash  R.  R.  Co.  v. 
Barbour,  73  Fed.  515,  19  C.  C.  A.  546,  Wise  v.  Nixon,  76  Fed.  6,  Kansas 
V.  Atchison  etc.  Ry.,  77  Fed.  345,  King  v.  Lawson,  84  Fed.  210,  and 
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California  Oil  etc.  Co.  v.  Miller,  96  Fed.  18,  all  following  rule;  Kansas 
V.  Atchison  etc.  Ry.  Co.,  77  Fed.  341,  statement  in  complaint,  antici- 
pating defense,  will  not  entitle  defendant  to  remove;  Mathis  v.  South- 
ern Ry.  Co.,  53  S.  C.  258,  31  S.  E.  244,  railroad  incorporated  in  two 
States  is  a  domestic  corporation  in  each,  for  removal  purposes. 

Following  cases  hold  respective  suits  not  removable:  Oregon  etc.  Ry. 
Co.  v.  Skottowe,  162  U.  S.  495,  40  L.  Ed.  1050,  16  Sup.  Ct.  870,  action 
against  railroad  doing  business  in  State  and  solely  under  authority 
thereof;  Walker  v.  Collins,  167  U.  S.  59,  42  L.  Ed.  77,  17  Sup.  Ct.  739, 
suit  against  Federal  marshal,  acting  under  Federal  process,  for  unlaw- 
ful seizure;  Caples  v.  Texas  etc.  Ry.  Co.,  67  Fed.  12,  where  complaint 
merely  alleged  defendant  to  be  organized  under  acts  of  Congress; 
Argonaut  Min.  Co.  v.  Kennedy  Min.  etc.  Co.,  84  Fed.  2,  action  for  tres- 
pass on  mining  claim;  Dewey  Min.  Co.  v.  Miller,  96- Fed.  2,  equity  suit 
to  determine  conflicting  claims  to  mining  locations,  only  controversy 
being  as  to  facts;  Texas  etc.  Ry.  Co.  v.  Hightower,  12  Tex.  Civ.  App. 
43,  33  S.  E.  542,  action  against  railroad  chartered  by  United  States, 
complaint  not  disclosing  fact;  dissenting  opinion  in  Fergus  Falls  v. 
Fergus  Falls  Water  Co.,  72  Fed.  877,  19  C.  C.  A.  212,  majority  holding 
Federal  jurisdiction  cannot  be  conferred  by  mere  surplusage  in  com- 
plaint. 

Distinguished  in  Order  of  R.  R.  Telegraphers  v.  Louisville  etc.  R. 
Co.,  148  Fed.  440,  where  value  in  controversy  does  not  appear  in  com- 
plaint, it  may  be  shown  in  petition  for  removal;  Texas  etc.  Ry.  Co.  v. 
Cody,  166  U.  S.  608,  41  L.  Ed.  1133,  17  Sup.  Ct.  704,  removal  petition 
of  railroad  organized  by  Congress  should  be  granted;  Ysleta  v.  Canda, 
67  Fed.  8,  where  removal  is  for  diverse  citizenship,  it  is  sufficient  if 
same  appears  by  removal  petition;  St.  Paul  etc.  Ry.  Co.  v.  St.  Paul 
etc.  R.  R.  Co.,  68  Fed.  9,  15  C.  C.  A.  167,  Federal  courts  acquire  juris- 
diction where  complaint  shows  controversy  involving  construction  of 
land  grants;  Wood  v.  Drake,  70  Fed.  881,  action  for  false  imprison- 
ment by  marshal  executing  Federal  pre  oss  is  removable  irrespective 
of  complaint's  allegations;  Evans  v.  Durango  Land  etc.  Co.,  80  Fed. 
436,  25  C.  C.  A.  531,  where  complaint  showed  construction  of  Federal 
statutes  necessary  to  adjudication ;  Cox  v.  Gilmer,  88  Fed.  347^.  Federal 
court  has  jurisdiction  where  declaration  alleged  false  imprisonment 
under  unconstitutional  State  law;  Greer  v.  Texas  etc.  Ry.  Co.,  17  Tex. 
Civ.  App.  359,  42  S.  W.  1039,  allegations  in  removal  petition  that  de- 
fendant is  a  Federal  corporation,  etc.,  prevail  over  undenied  allegation 
of  plaintiff's  petition  that  defendant  is  State  corporation. 

Miscellaneous.  Cited  in  City  of  Wichita  v.  Old  Colony  Trust  Co., 
132  Fed.  649,  66  C.  C.  A.  19,  generally. 
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155  U.  8.  488-189,  39  L.  Ed.  233,  15  Snp.  Ct.  367,  EAST  LAEX  LAND  CO. 
V.  BBOWN. 

Removal  cannot  be  had  becanse  Federal  question  involved,  unless  shown 
by  plalntilTs  own  claim. 

Approved  in  Florida  Cent.  etc.  R.  R.  Co.  v.  Bell,  176  U.  S.  330,  44 
li.  Ed!  490,  20  Sup.  Ct.  402,  holding  plaintiff  cannot  supply  Federal 
question  by  suggestion  that  defendant  will  set  up  claim  based  on  Con- 
stitution; Lane  Bros.  Co.  v.  Rickard,  135  Ga.  653,  Ann.  Gas.  1912A, 
234,  70  S.  E.  566,  where  removal  is  sought  on  ground  of  diversity  of 
citizenship,  all^ations  of  petition  for  removal  as  to  citizenship  are 
taken  to  be  true  though  contradicting  averments  of  plaintiff's  petition; 
Wabash  R.  R.  Co.  v.  Barbour,  73  Fed.  515,  19  C.  C.  A.  546,  Florida  v. 
Charlotte  Harbor  Phosphate  Co.,  74  Fed.  581,  20  C.  C.  A.  538,  and 
Wise  V.  Nixon,  76  Fed.  6,  all  following  rule;  Kansas  v.  Atchison  etc. 
Ry.,  77  Fed.  341,  statement  in  complaint,  anticipating  defense,  will 
not  entitle  defend&nt  to  remove. 

Following  cases  hold  respective  suits  not  removable:  Oregon  etc.  Ry. 
Co.  V.  Skottowe,  162  U.  S.  495,  40  L.  Ed.  1060,  16  Sup.  Ct.  870,  action 
against  railroad  doing  business  in  State  and  solely  under  State  author- 
ity; Caples  V.  Texas  etc.  Ry.  Co.,  67  Fed.  12,  where  complaint  merely 
alleged  defendant  to  be  organized  under  acts  of  Congress;  Argonaut 
Min.  Co.  V.  Kennedy  Min.  etc.  Co.,  84  Fed.  2,  action  for  trespass  on 
mining  claim;  Dewey  Min.  Co.  v.  Miller,  96  Fed.  2,  equity  suit  to  de« 
termine  conflicting  claims  to  mining  location,  facts  only  being  in  con- 
troversy; Arkansas  v.  Kansas  etc.  Coal  Co.,  96  Fed.  355,  suit  by  State 
to  restrain  foreign  corporation  from  importing  armed  and  lawless  men; 
State  V.  Port  Royal  etc.  Ry.  Co.,  45  Sup.  Ct.  433,  23  S.  E.  372,  suit 
by  State  against  foreign  railroad;  Texas  etc.  Ry.  Co.  v.  Hightower, 
12  Tex.  Civ.  App.  43,  33  S.  W.  542,  action  against  railroad  chartered  by 
United  States,  complaint  not  disclosing  fact. 

Distinguished  in  Winters  v.  Drake,  102  Fed.  546,  holding  plaintiff 
cannot  prevent  removal  of  suit  by  omitting  to  state  that  defendant 
receiver  was  appointed  by  Federal  court;  Wood  v.  Drake,  70  Fed.  881, 
action  for  false  imprisonment  by  marshal,  executing  Federal  process, 
irrespective  of  allegations,  is  removable;  Cox  v.  Gilmer,  88  Fed.  347, 
Federal  court  has  jurisdiction  where  declaration  alleged  false  impris- 
onment under  unconstitutional  State  law;  Choctaw  etc.  R.  Ca.  v.  Hen- 
dricks, 21  Okl.  141,  95  Pac.  972,  action  pending  at  time  of  admission 
of  State  against  corporation  organized  under  act  of  Congress  is  remov- 
able to  Federal  court. 

155  U.  8.  489^^3,  39  L.  Ed.  234,  15  Sup.  Ct.  174,  OHASE  T.  T7NITED 
STATES. 

OongresB  preserved  distinction  between  appeal  and  error  in  providing 
for  review  in  suits  against  government. 
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Approved  in  Price  v.  United  States,  169  Fed.  792,  95  C.  C.  A.  257, 
and  Toeg  v.  Suffert,  167  Fed.  126,  92  C;  C.  A.  577,  both  holding  act  of 
1906  creating  United  States  court  for  China  recognizes  distinction 
between  cases  at  law  and  cases  in  equity  and  in  admiralty,  and  appeal 
is  dismissed  where  it  is  sought  to  review  action  at  law  by  appeal  in- 
stead of  writ  of  error;  De  Lemos  v.  United  States,  107  Fed.  125,  46 
C.  C.  A.  196,  holding  29  Stat.  492,  conferring  jurisdiction  on  Circuit 
Court  of  Appeals  in  certain  criminal  cases,  did  not  confer  power  to 
review  such  on  appeal;  Lynah  v.  United  States,  106  Fed.  122,  holding 
motion  for  new  trial  made  before  Circuit  Court  in  exercise  of  juris- 
diction  of  Court  of  Claims  made  after  end  of  term  in  which  motion 
was  filed  is  too  late ;  United  States  v.  Harris,  76  Fed.  242,  22  C.  C.  A. 
149,  and  United  States  v.  Ady,  76  Fed.  360,  22  C.  C.  A.  223,  both  re- 
affirming rule ;  United  States  v.  Saunders,  79  Fed.  408,  24  C.  C.  A.  649, 
arguendo ;  United  States  v.  Harsha,  172  U.  S.  570,  43  L.  Ed.  556,  19 
Sup.  Ct.  295,  judgments  at  law  of  District  Court,  under  act  of  1887, 
are  reviewable  by  Circuit  Court  of  Appeals  on  error;  Threadgill  v. 
Piatt,  71  Fed.  2,  appellate  court  can  only  review  case  at  law  on  error; 
United  States  v.  Tinsley,  73  Fed.  369,  19  C.  C.  A.  515,  and  Wilmington 
V,  Ricaud,  90  Fed.  213,  32  C.  C.  A.  580,  writ  of  error  is  only  mode 
whereby  judgment  at  law  can  be  brought  up  for  review  by  Circuit  Court 
of  Appeals. 

Supreme  Court  will  review  Judgmenti  under  act  of  1887  only  where 
record  contains  specific  findings. 

Approved  in  McCarty  v.  United  States,  205  U.  S.  537,  51  L.  Ed.  920, 
27  Sup.  Ct.  791,  and  United  States  v.  King,  164  U.  S.  703,  41  L.  Ed. 
1182^  17  Sup.  Ct.  1001,  both  dismissing  for  want  of  jurisdiction ;  United 
States  V.  Kelly,  89  Fed.  952,  32  C.  C.  A.  441,  in  suit  against  United 
States,  under  act  of  1887,  question  whether  judgment  is  supported  by 
findings  may  be  renewed,  though  not  covered  by  specific  assignment  of 
error;  United  States  v.  Swift,  139  Fed.  226,  71  C.  C.  A.  351,  arguendo. 

Postmaster  had  no  authority  to  contract  for  lease  for  postofllce  in  build- 
ing for  twenty  years. 

Approved  in  United  States  v.  Buffalo  Pitts  Co.,  234  U.  S.  232,  68 
L.  Ed.  1292,  34  Sup.  Ct.  840,  government  taking  property  of  individual 
impliedly  promises  to  pay  therefor;  United  States  v.  Doullut,  213  Fed. 
735,  130  C.  C.  A.  243,  Secretary  of  Treasury  had  no  power  to  contract 
to  lease  building  for  customs  service  for  five  years;  Abbott  v.  United 
States,  66  Fed.  448,  power  of  Postmaster-general  to  lease  buildings  for 
postoffices  is  limited  to  leases  for  period  not  exceeding  that  for  which 
current  appropriation  is  made. 

165  V.  8.  603r^l3k  89  L.  Ed.  239,  15  Sup.  Ot.  179,  LINFORD  v.  EI«LI80N. 

Supreme  Court  cannot  review  territorial  court  unless  value  exceeds 
five  thousand  dollars,  or  Federal  question  is  involved. 
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Approved  in  Maxwell  v.  Federal  Gold'  etc.  Co.,  156  Fed.  112,  83 
C.  C.  A.  570,  fact  that  controversy  is  between  citizen  of  State  and  cor- 
poration oiiganized  nnder  law  of  territory  will  not  confer  jurisdiction  on 
Federal  court ;  Ex  parte  Moran,  144  Fed.  603,  75  C.  C.  A.  396,  territorial 
legislatures  may  prescribe  methods  of  selecting  jurors,  and  their  quali- 
fications and  territorial  laws  are  not  laws  of  United  States. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  525. 

Mere  construction  of  statute  does  n<»t  involve  question  of  validity. 
Approved  in  United  States  v.  Fisher,  227  U.  S.  451,  57  L.  Ed.  594, 
33  Sup.  Ct.  329,  where  Secretary  of  Interior  refused  to  issue  patent 
pending  protest,  denial  of  mandamus  to  compel  him  to  issue  patent 
does  not  draw  in  question  validity  of  his  authority,  and  this  court  has 
no  jurisdiction  to  review  judgment ;  Maricopa  etc.  R.  R.  Co.  v.  Arizona, 
156  U.  S.  351,  39  L.  Ed.  449,  15  Sup.  Ct.  393,  whether  right  of  way 
granted  by  Congress  through  Indian  reservation  is  subject  to  territorial 
taxation,  presents  Federal  question;  Muse  v.  Arlington  Hotel  Co.,  168 
U.  S.  435,  42  If.  Ed.  583,  18  Sup.  Ct.  Ill,  reaffirming  rule. 

Courts  may  determine  scope  of  ''rightful  subjects"  to  which  territorial 
legislative  power  extends. 

Approved  in  Baca  v.  Perez,  8  N.  M.  202,  42  Pac.  167,  act  of  1878,  pro- 
viding for  compensation  of  territorial  legislative  officers  does  not  pro- 
hibit legislatures  from  employing  other  subordinates  than  those  named. 

165  U.  8.  513-522,  39  L.  Ed.  243,  15  Sup.  Ct.  186^  INDIANA  Y.  OLOVEB. 

Federal  court  may  hear  suit  in  name  of  State  against  citizen,  to  enforce 
municipal  officer's  bond,  on  relation  of  citizen  of  another  State. 

Approved  in  Wilcoxen  v.  Chicago  etc.  R.  R.  Co.,  116  Fed.  447,  hold- 
ing under  Iowa  statutes  citizenship  of  ward,  not  that  of  guardian,  de- 
termines Federal  jurisdiction;  Jack  v.  Williams,  113  Fed.  824,  holding 
Federal  court  has  jurisdiction  of  suit  in  name  of  State  ex  relatione. 

Distinguished  in  Cincinnati  etc.  R.  R.  Co.  v.  Thiebaud,  114  Fed.  922, 
52  C.  C.  A.  538,  holding  under  Indiana  statute  permitting  administrators 
to  sue  for  death  of  intestate,  his  citizenship  and  not  that  of  beneficiaries 
determines  jurisdiction. 

Municipal  trustee's  bondsmen  are  not  liable  for  certificates  which 
trustee  had  no  authority  to  issue. 

Approved  in  Wright  v.  Kinney,  123  N.  C.  622,  31  S.  E.  875,  school 
order  is  open  in  hands  of  indorsees,  to  defenses  against  original  holder. 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  AnL 
St.  B^.  572. 

Miscellaneous.    Cited  in  Stanwood  v.  Wishard,  134  Fed.  962,  though 
oomplainant's  judgments  were  on  assigned  notes,  of  which  Federal  court 
XVI— a« 
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would  have  no  jurisdiction^  they  may  sue  in  Federal  court  to  enforce 
trust  in  third  party. 

165  U.  8.  623-^32,  39  !•.  Ed.  246,  15  Snp.  Ot.  183,  IK  BE  NEW  YOBX  ETC. 
8.  S.  CO. 

District  Ctourt  may  provide  its  own  rules  of  practice  uliere  Supreme 
Oourt  has  not  done  so. 

Approved  in  Evans  v.  New  York  etc.  S.  S.  Co.,  163  Fed.  407,  where 
steamship  company  removed  caii^o  to  warehouse  from  which  it  was 
stolen,  warehouseman  may  be  brought  into  suit  in  admiralty  by  petition 
of  company  in  order  that  rights  of  all  parties  may  be  adjusted  in  one 
suit ;  Dailey  v.  New  York,  119  Fed.  1005,  applying  to  salvage  case  princi- 
ple of  fifty-ninth  admiralty  rule  allowing  bringing  in  of  new  parties  in 
collision  case  on  petition  of  claimant  or  respondent. 

Prohibition  issues  as  of  right  where  court  had  no  jnilsdiction  and  peti- 
tioner has  no  other  remedy. 

Approved  in  Alexander  v.  CroUott,  199  U.  S.  581,  50  L.  Ed.  817,  26 
Sup.  Ct.  161,  reaffirming  rule;  State  v.  Stobie,  194  Mo.  47,  92  S.  W. 
198,  where  court  has  jurisdiction  of  proceeding  and  acquires  jurisdiction 
of  subject  matter,  prohibition  will  not  lie  because  complaint  defective; 
Pendley  v.  Allen,  45  Okl.  511,  145  Pac.  1157,  denying  writ  of  prohibition 
where  petitioner  has  adequate  remedy  at  law  by  appeal  to  District  Court 
from  refusal  of  justice  of  peace  to  discharge  attachment  for  failure  to 
require  attachment  bond. 

Granting  of  writ  of  prohibition  is  discretionary  where  petitioner  has 
remedy  by  appeal,  or  jurisdiction  is  doubtful. 

Approved  in  Ex  parte  Perth  Amboy  Dry  Dock  Co.,  210  U.  S.  431, 
52  L.  Ed.  1135,  28  Sup.  Ct.  762,  dismissing  petition ;  In  re  Hnguley  Mfg. 
Co.,  184  U.  S.  302,  46  L.  Ed.  652,  22  Sup.  Ct.  457,  denying  leave  to  file 
mandamus  to  compel  Circuit  Court  to  dismiss  suit  where  appeal  afforded 
adequate  remedy;  Curtis  v.  Cornish,  109  Me.  389,  84  Atl.  801,  granting 
writ  of  prohibition  against  proceedings  to  inquire  into  corrupt  practices 
under  act  providing  unconstitutional  tribunal ;  State  v.  Scarritt,  128  Mo. 
339,  30  S.  W.  1028,  prohibition  will  not  issue  to  stop  investigation  of 
alleged  contempt  in  interfering  with  receiver^  on  ground  of  irregular 
appointment  thereof. 

Writ  of  prohibition.    Note,  111  Am.  St.  Bsp,  958. 

Prohibition  will  not  issue  where  case  has  gone  to  Judgment,  and  want 
of  jurisdiction  is  not  dear. 

Approved  in  State  v.  Huck,  260  Mo.  144,  168  S.  W.  763,  dismissing 
preliminary  writ  of  prohibition  where  there  was  no  demurrer  nor  motion 
for  judgment  upon  return  and  where  main  question  was  decided  in  an- 
other case. 

Prohibition  wlU  not  issue  where  District  Court  has  Jurisdiction  of  par- 
ties and  res  in  admiralty. 
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Approved  in  In  re  Dahlgren,  30  App.  D.  C.  596,  denying  writ  of  pro- 
hibition to  stop  proceedings  under  order  of  court  framing  issue  for  jury 
to  determine  whether  decedent  died  intestate,  notwithstanding  pendency 
of  petition  for  probate  of  will,  as  parties  have  remedy  by  appeal  if 
order  is  void;  State  v.  McQuillin,  262  Mo.  270,  171  S.  W.  76,  denying 
writ  of  prohibition  where  trial  court  had  jurisdiction  of  parties  and 
subject  matter  of  suit  for  injunction. 

Prohibition  as  a  process  for  review  and  correction  of  errors.    Note, 
1  AniL  Oas.  714. 

Miscellaneous.  Cited  in  Holt  v.  Indiana  Mfg.  Co.,  80  Fed.  3,  25 
C.  C.  A.  301,  Circuit  Court  of  Appeals  cannot  assume  jurisdiction  for 
purpose  of  certification. 

155  U.  8.  532-^34,  30  L.  Ed.  249,  15  Snp.  Ot.  355,  OOOPEB  Y.  NEWEUi. 

Approved  in  McEldowney  v.  Card,  193  Fed.  483,  allowing  amendment 
after  verdict  in  Federal  court  to  make  necessary  averments  as  to  diver- 
sity of  citizenship. 

Distinguished  in  Littell  v.  Erie  R.  R.  Co.,  105  Fed.  539,  holding  suffi- 
cient allegation  in  complaint  that  plaintiff  now  is  and  at  all  times  here- 
inafter mentioned  was  citizen  of  United  States  and  of  New  Jersey. 

155  U.  8.  584-n542,  39  L.  Ed.  251,  15  Sup.  Ct.  214,  BUBKE  v.  AMEBIOAN 
^LOAK  ETC.  CO. 

Not  cited. 

155  U.  8.  542-^545,  39  I..  Ed.  254,  15  Sup.  Ot.  230,  S0T7TH  OABOUKA  Y. 
WESIiET. 

Wliere  State  merely  flies  "suggestion"  In  suit  between  indivlduais,  It 
cannot  appeal. 

Approved  in  Murray  v.  Wilson  Distilling  Co.,  164  Fed.  19,  92 
C.  C.  A.  1,  suit  in  Federal  court  by  creditors  of  dispensary  against  com- 
mission, appointed  to  wind  up  affairs  of  dispensary,  to  have  amounts 
due  them  paid  from  fund  realized  from  property  of  dispensary,  is  not 
suit  against  State;  Headrick  v.  Larson,  152  Fed.  96,  81  C.  C.  A.  317, 
court  has  no  jurisdiction  on  appeal  from  proceedings  relating  to  con- 
demnation of  mining  tunnel  to  review  question  not  directly  involved; 
Tindal  v.  Wesley,  167  U.  S.  212,  42  L.  Ed.  139,  17  Sup.  Ct.  773,  action 
against  individuals  to  recover  land  is  not  suit  against  State,  because 
possession  as  State's  agents  is  claimed;  Vance  v.  Wesley,  85  Fed.  158, 
29  C.  C.  A.  63,  subsequent  phase,  same  litigation. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  854. 

Miscellaneous.  Cited  in  Percy  Summer  Club  v.  Astle,  110  Fed.  488, 
490,  holding  attorney  general  entitled  to  intci*vene  in  behalf  of  State  in 
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Bnit  to  prevent  trespass  on  lake  claimed  by  plaintiH  and  alleged  by  de- 
fendant to  belong  to  State. 
« 

■ 

U65  T7.  S.  645-549,  39  L.  Ed.  255,  15  Sup.  Ot.  243,  WESTMOSEliAND  ▼. 
i        TJKITED,  STATES. 

Averment  in  indictment  tbat  defendant  is  ''white   person  and  not 
Indian,"  shows  Mm  to  he  outside  section  2146,  Sevised  Statutes. 

Approved  in  Wheeler  v.  United  States,  169  U.  S.  524,  40  L.  Ed.  245, 
16  Sup.  Ct.  93,  indictment  alleging  that  accused  and  deceased  were  not 
Indians,  or  citizens  of  Indian  Territoiy,  is  sufficient;  Stacy  v.  La  Belle, 
99  Wis.  523,  67  Am.  St.  Rep.  882,  41  L.  E.  A.  421,  75  N.  W.  61,  State 
court  has  jurisdiction  over  action  on  contract  by  white  man  against 
tribal  Indian. 

Indictment  averring  that  poison  was  given  is  sufficient  without  averring 
organs  affected. 

Approved  in  Hoke  v.  United  States,  227  U.  S.  324,  Ann.  GaA.  191SE, 
905,  43  L.  B.  A.  (N.  8.)  906,  57  L.  Ed.  528,  33  Sup.  Ct.  281,  verbal 
variance  as  to  name  of  railroad  over  which  transportation  was  obtained 
in  violation  of  White  Slave  Traffic  Act  and  which  did  not  prejudice 
defense,  is  not  reversible  error;  Commonwealth  v.  Snell,  189  Mass.  18, 
8  li.  R.  A.  (N.  S.)  1019,  75  N.  E.  77,  indictment  charging  that  defend- 
ant, with  a  blunt  instrument,  assaulted  decedent  on  the  head,  inflicting 
a  mortal  wound,  sufficient. 

Averment  that  defendant  was  not  citizen  of  Indian  Territory  negatives 
conditions  in  treaty. 

Approved  in  Alberty  v.  United  States,  162  U.  S.  501,  40  L.  Ed.  1053, 
16  Sup.  Ct.  865,  Cherokee  citizen  is  not  an  Indian  for  purpose  of  crim- 
inal jurisdiction;  Poplin  v.  Clausen,  1  Ind.  Ter.  161,  38  S.  W.  975,  pur- 
chasers of  land  in  possession  of  defendant  under  lease  providing  for 
possession  for  certain  term  in  consideration  of  improvements  cannot 
recover  possession  after  improvements  are  made,  but  before  term  has 
expired,  though  lease  was  void  as  made  by  citizen  of  Cherokee  Nation 
to  person  not  citizen  of  Indian  Territoiy. 

155  T7.  8.  550-556,  39  L.  Ed.  256,  15  Sup.  Ct.  190,  McCABE  V.  MATTHEWS. 

Specific  performance  decree  depends  upon  demands  of  Justice  in  par- 
ticular case. 

Approved  in  Wesley  v.  Ells,  177  U.  S.  376,  44  L.  Ed.  812,  20  Sup.  Ct. 
664,  holding  contract  to  purchase  land  will  not  be  specifically  enforced 
against  vendee  when  title  not  marketable;  Engelstad  v.  Dutresne,  116 
Fed.  590,  54  C.  C.  A.  38,  holding  specific  performance  of  contract  to 
convey  half  interest  in  mine  for  interest  in  other  property  to  be  selected 
will  not  be  enforced  where  selection  impossible;  Marks  v.  Gates,  2 
Alaska,  525,  in  case  of  grubstake  contract,  equity  will  not  comx>el  spe- 
cific  performance  where   contract  is   "automatic,   renewing  and  ])er- 
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petual/'  or  where  hardship  will  result;  Bride  ▼.  Reeves,  40  App.  D.  C. 
479,  denying  sx>ecific  performance  of  defendant's  contract  to  convey  land 
as  soon  as  he  had  quieted  title^  where  defendant  did  not  understand  ex- 
pense of  quieting  title  and  consideration  was  inadequate ;  Knott  v.  Giles, 
27  App.  D.  C.  593,  denying  specific  performance  of  contract  for  sale  of 
land  for  six  hundred  dollars  per  acre,  where  petition  was  filed  within 
twenty  days  to  have  vendor  declared  habitual  drunkard  and  committee 
of  drunkard  was  offered  eight  hundred  and  twenty-five  dollars  per  acre 
for  land;  Docter  v.  Furch,  91  Wis.  478,  65  N.  W.  166,  refusing  specific 
performance  where  plaintiff  delayed  tender  pending  litigation  and  value 
increased. 

Specific  performance  of  contracts  calling  for  services  of  personal 
nature.    Note,  140  Am.  St.  Eep.  87. 

Spedflc  performance  will  be  refused  where  complainant  has  Invested 
nominal  sum  and  slept  on  rights. 

Approved  in  Crown  Orchard  Co.  v.  Dennis,  220  Fed.  531,  denying 
specific  performance  of  contract  for  cutting  and  removal  of  timber 
within  eight  years  and  for  extension  of  time  at  option  of  grantee,  where 
cutting  was  not  commenced  within  eight  years;  Elliott  v.  Elliott,  3 
Alaska,  364,  denying  specific  performance  of  g^bstake  contract  for  one- 
half  interest  in  copper  mines  where  plaintiff  was  guilty  of  laches  and 
defendants  bought  mines  without  notice  and  spent  large  sums  in  de- 
velopment work;  Quarton  v.  American  Law  Book  Co.,  143  Iowa,  535, 
82  L.  B.  A.  (N.  S.)  1,  121  N.  W.  1016,  denying  specific  performance  of 
contract  for  sale  of  books  at  suit  of  buyer's  assignee,  where  prior  to 
assignment  seller  had  canceled  contract  without  protest  from  buyer  upon 
latter's. failure  to  pay  installments;  Stewart  v.  Yesler  Estate,  46  Wash. 
265,  89  Pac.  708,  denying  specific  performance  of  contract  relating  to 
sale  of  land  for  laches. 

Distinguished  in  Bradley  v.  Heyward,  164  Fed.  117,  121,  and  Heyward 
V.  Bradley,  179  Fed.  333,  337,  102  C.  C.  A.  509,  both  granting  specific 
performance  of  contract  to  convey  phosphate  in  certain  lands  for 
twenty  thousand  dollars. 

156  T7.  S.  666-566,  39  L.  Ed.  269,  16  Sup.  Ot.  221,  EVAKSVILIJ3  BANK  ▼. 
GEBMAN-AICBBIOAN  NAT.  BANK. 

Bank  receiving  draft  for  collection  does  not  become  debtor  until  collec- 
tion and  possession  of  proceeds. 

Approved  in  Commercial  Nat.  Bank  v.  Citizens'  State  Bank,  132  Iowa, 
708,  109  N.  W.  198,  person  accepting  certificate  of  deposit  in  payment 
of  pre-existing  debt  on  condition  that  credit  shall  not  become  absolute 
until  certificate  is  paid  is  not  bona  fide  purchaser  in  due  course;  Bank 
of  Big  Cabin  v.  English,  27  Okl.  337,  338,  111  Pac.  387,  holding  credit 
given  depositor  may  be  charged  back  to  him  in  case  of  inability  of  bank 
to  collect  money  to  make  deposit  good;  Richardson  v.  Louisville  Bank- 
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ing  Co.,  94  Fed.  448,  36  C.  C.  A.  307,  constraing  contraot  as  one  for 
collection,  not  purchase;  Branch  v.  United  States  Nat.  Bank,  60  Neb. 
474,  70  N.  W.  36,  legal  title  of  paper  indorsed  "for  collection"  passes 
to  indorsee  only  so  far  as  to  enable  him  to  demand  payment;  National 
Bank  v.  Johnson,  6  N.  D.  184,  69  N.  W.  61,  where  instrument  is  in- 
trusted to  bank  for  collection,  it  takes  no  title;  dissenting  opinion  in 
Irwin  V.  Reeves  Pulley  Co.,  20  Ind.  App.  121,  48  N.  E.  607,  majority 
holding  bank  exercising  reasonable  oare  in  selecting  subagentJs  not  liable 
for  their  defaults. 

Bank  receiving  from  another  draft  marked  *'f or  collection"  cannot  credit 
proceeds  on  latteifs  debt. 

Approved  in  Hutchinson  v.  National  Bank  of  Commerce,  146  Ala.  201, 
41  South.  144,  holder  of  draft  sent  to  bank  for  collection  could  trace 
proceeds  into  hands  of  assignee  of  insolvent  bank  and  recover  such  pro- 
ceeds held  in  trust  for  his  benefit;  Morris  v.  Alabama  Carbon  Co.,  139 
Ala.  623,  36  South.  766,  such  application  cannot  be  made  even  where 
statement  that  draft  is  "for  collection"  is  not  on  draft  bnt  in  letter  of 
transmittal;  Guignon  v.  National  Bank,  22  Mont.  146,  66  Pac.  1062, 
owner  may  follow  collection  made  by  bank's  correspondent,  and  paid 
to  subsequently  appointed  receiver;  Bruner  v.  First  Nat.  Bank,  97  Tenn. 
646,  84  L.  B.  A.  536,  37  S.  W.  288,  depositor  may  recover  from  receiver 
proceeds  of  check  sent  to  correspondent  who,  after  bank's  failure,  credits 
it  with  same ;  Independent  Dist.  of  Pella  v.  Beard,  83  Fed.  10,  arguendo. 

Distinguished  in  Amalgamated  Sugar  Co.  v.  United  States  Nat.  Bank, 
187  Fed.  748,  109  C.  C.  A.  494,  holding  bank  was  purchaser  of  check  lor 
value  and  not  subagent  of  insolvent  bank  for  collection  and  was  entitled 
to  recover  in  absence  of  j)roof  of  purchase  with  knowledge  of,  deposit 
bank's  insolvency. 

Duties  of  banks  acting  as  collecting  agents.  Note,  77  Am.  St.  Rep. 
628. 

When  a  bank  does  not  take  title  to  money  deposited  with  or  col- 
lected by  it,  and  the  right  to  recover  such  money  upon  the  insol- 
vency of  the  bank.    Note,  86  Am.  St.  Rep.  800. 

Lien  of  bankers  not  founded  on  contract.  Note,  111  Am.  St.  Bep. 
428. 

166  U.  S.  666-686,  39  L.  Ed.  263,  15  Sup.  Ot.  199,  OOUFE  ▼.  BOTEBw 

Patent  for  machine  which  will  not  accomplish  purpose  will  not  support 
suit  against  one  using  successful  machine. 

Approved  in  Glidden  v.  Noble,  6  App.  D.  C.  494,  holding  in  interfer- 
ence proceedings  involving  priority  of  invention  for  trimming  shoe  heels, 
that  person  first  producing  operative  machine  was  entitled  to  priority. 

Construction  must  conform  to  self-imposed  limitations  contained  in 
claim. 
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Approved  in  Dey  Time-Register  Co.  v.  W.  H.  Bundy  Recording  Co., 
169  Fed-  813,  Dey  patent  for  improvement  in  workmen's  time-recorder  is 
limited  by  claim  to  machine  printing  records  in  different  colors,  and  is 
not  infringed  by  mechanism  printing  record  in  same  color;  Sharp  v.  Bel- 
linger, 168  Fed.  303,  construing  Sharp  patent  for  fire-escape  as  limited 
by  claims  and  holding  it  not  infringed  by  device  of  Davy  patent ;  Lamb 
Knit  Goods  Co.  v.  Lamb  Glove  &  Mitten  Co.,  120  Fed.  269,  56  C.  C.  A. 
547,  holding  patent  for  gloves  described  in  drawings  as  knitted  will  be 
limited  to  specification  to  knitted  gloves;  Cramer  v.  Fry,  68  Fed.  211, 
narrow  invention  is  not  entitled  to  liberal  application  of  role  of  equiva- 
lents; New  Departure  Bell  Co.  v.  Hardware  Specialty  Co.,  69  Fed.  155, 
mere  improvers  are  held  rigidly  to  claims;  Carter  Mach.  Co.  v.  Hanes, 
70  Fed.  867,  patents  for  mere  improvements,  consisting  of  combinations 
of  old  elements,  should  be  limited  by  strict  construction  of  claims ;  Bos- 
ton V.  Allen,  91  Fed.  251,  33  C.  C.  A.  485,  arguendo. 

Oourt  defines  patent  and  Jury  determines  question  of  infringement. 

Approved  in  Houser  v.  Starr,  203  Fed.  269,  121  C.  C.  A.  462,  Starr 
patent  for  drawing  instrument  to  draw  ellipses  is  not  infringed  by  instru- 
ment not  using  guide-bar,  but  old  substitute  therefor;  Heide  v.  Panoulias, 
188  Fed.  917,  110  C.  C.  A.  656,  in  action  at  law  to  recover  damages  for 
infringement  of  patent  for  dipping-frame  for  coating  candies,  where 
evidence  is  conflicting,  question  of  infringement  is  for  jury;  Boston  v. 
Alleu,  91  Fed.  253,  33  C.  C.  A.  485,  jury  should  be  instructed  as  to 
measure  of  damages  applicable ;  Maxwell  v.  Goodwin,  93  Fed.  666,  issues 
as  to  piracy  of  dramatic  compositions  should  be  submitted  to  jury,  but 
court  may  set  aside  verdict. 

Distinguished  in  Overweight  etc.  Elev.  Co.  v.  Improved  Order  Red 
mens'  Hall  Assn.,  94  Fed.  158,  36  C.  C.  A.  125,  fact  of  evidence  that 
devices  are  equivalents  does  not  necessarily  require  submission  of  case 
to  jury. 

Patentee's  damages  are  measured,  at  law,  by  what  lie  lias  lost,  not  by 
defendant's  gains. 

Approved  in  Dowagiac  Mfg.  Co.  v.  Minnesota  Moline  Plow  Co.,  235 
U.  S.  649,  59  L.  Ed.  404,  35  Sup.  Ct.  221,  measure  of  damages  for  in- 
fringement of  patent  is  value  of  what  was  taken,  and  this  may  be 
shown  by  proof  of  established  royalty;  Tompkins  v.  International 
Paper  Co.,  183  Fed.  775,  106  C.  C.  A.  529,  equity  has  jurisdiction  of 
suit  for  infringement  of  patent,  where  no  actual  damage  could  be 
shown  in  action  at  law,  although  patent  expired  next  day  after  suit 
was  brought;  McCune  v.  Baltimore  &  0.  R.  Co.,  154  Fed.  64,  65,  83 
C.  C.  A.  175,  in  action  at  law  for  infringement  of  patent  for  locomotive 
ash  pan,  where  patentee  had  not  granted  license,  established  royalty 
or  manufactured  patented  article,  evidence  to  show  utility  of  inven- 
tion is  admissible  as  basis  for  estimating  damages;  Brown  v.  Lanyon, 
148  Fed.  840,  841,  78  C.  C.  A.  528,  action  at  law  not  maintainable 
solely  to  recover  profits  made'  by  infringer  of  patent;  Houston  etc. 
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Ry.  Co.  V.  Stem,  74  Fed.  639,  20  C.  C.  A.  668,  damages  are  not  re- 
stricted to  such  as  are  actual,  but  evidence  of  sales  to  others,  or  of 
established  license  fee,  is  admissible;  Cassidy  v.  Hunt,  76  Fed.  1013, 
in  absence  of  royalty,  jury  may  consider  what  would  be  reasonable 
one ;  Seattle  v.  McNamara,  81  Fed.  864,  865,  26  C.  C.  A.  652,  and  Boston 
V.  Allen,  91  Fed.  252,  36  C.  C.  A.  485,  plaintiff  showing  no  established 
license  fee,  market  price  or  use,  other  than  by  defendant,  can  recover 
nominal  damages  only;  Fort  Wayne  etc.  R.  R.  Co.  v.  Haberkom,  15 
Ind.  App.  488,  44  N.  E.  325,  measure  of  damages  to  patentee  from  use  . 
of  appliance  by  licensee  is  value  of  patent  generally. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  E.  B.  G.  855. 

Patentee  may  recover,  in  eqnity,  defendant's  profits,  and  actual  damage 
to  him  in  excess  thereof. 

Approved  in  Pressed  Prism  Glass  Co.  v.  Continuous  Glass  Prism 
Co.,  181  Fed.  154,  patentee  of  process  of  making  prism  plate  glass 
may  recover  as  damages  amount  of  profits  it  would  have  made  on 
quantity  of  glass  sold  by  infringer,  and  amount  lost  on  its  own  sales 
by  low  prices  forced  by  infringer;  Thomson-Houston  Electric  Co.  v. 
Electrose  Mfg.  Co.,  155  Fed.  546,  equity  has  jurisdiction  of  suit  to  re- 
cover profits  for  infringement  of  different  patents  relating  to  same 
subject  matter,  though  some  of  patents  are  near  expiration;  Kissing^r- 
Ison  Co.  V.  Bradford  Belting  Co.,  123  Fed.  93,  59  C.  C.  A.  221,  holding 
where  patentee's  injury  exceeds  profits,  he  may  recover  damages  to  ' 
such  extent;  L.  Martin  Co.  v.  L.  Martin  &  Wilckes  Co.,  75  N.  J.  Eq. 
261,  20  Ann.  Gas.  57,  21  L.  B.  A.  (N.  S.)  526,  72  Atl.  296,  reversing 
decree  in  suit  to  enjoin  unfair  competition  that  defendant  shall  ac- 
count for  damages  suffered  by  complainant  in  addition  to  accounting 
for  profits  made  by  defendant;  Campbell  v.  Mayor  etc.  of  New  York, 
81  Fed.  185,  members  of  fire  department  are  competent  witnesses  to 
show  saving  to  city  from  infringed  device;  Fort  Wayne  etc.  R.  R.  Co. 
V.  Haberkom,  15  Ind.  App.  489,,  44  N.  E.  325,  plaintiff  invoking  equity 
is  not  limited  to  value  of  appliance. 

Distinguished   in   Ewart  Mfg.   Co.  v.  Baldwin   Cycle-Chain  Co.,   91 
Fed.  ^63,  rule  does  not  apply  where  patent  has  lain  dormant. 

Lost  profits  by  infringement  of  patents,  cop3rrights  or  trademarks 
as  damages.    Note,  51  L.  B.  A.  801,  802,  808,  808,  809,  817. 

In  equity,  Infringer  Is  liable  only  for  actual,  not  possible,  profits. 
Approved  in  A.  D.  Howe  Mach.  Co.  v.  Dayton,  210  Fed.  804,  127 
C.  C.  A.  351,  affirmance  of  decree  determining  validity  of  patent  and 
granting  interlocutory  injunction  to  prevent  infringement  did  not  de- 
termine question  relating  to  damages;  Eastern  Paper  Bag  Co.  v.  Con- 
tinental Paper  Bag  Co.,  142  Fed.  519,  where  only  advantage  of  patent 
infringed  was  in  cost  of  construction  and  maintenance  of  machine; 
Glucose  Sugar  Refining  Co.  v.  St.  Louis  Syrup  etc.  Co.,  135  Fed.  541, 
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president  of  corporation  cannot  be  joined  in  bill  for  infringement  by 
corporation  merely  because  he  directs  its  business;  Kissinger-Ison  Co. 
V.  Bradford  Belting  Co.,  123  Fed.  93,  59  C.  C.  A.  221,  holding  defend- 
ants purchasing  and  reselling  infringing  article  are  liable  on  accounting 
only  for  own,  not  manufacturer's  profits;  Bradford  v.  Belknap  Motor 
Co.,  105  Fed.  05,  holding  equity  will  not  require  account  where  infring- 
ing machine  was  too  costly  to  have  any  commercial  value;  Nelson  v. 
J.  H.  Winchell  &  Co.,  203  Mass.  89,  23  L.  B.  A.  (N.  8.)  1150,  89  N.  E. 
186,  actual  profits  made  by  person  wrongfully  using  trademark  of 
another  after  his  right  under  license  to  do  so  had  expired  cannot  be 
decisively  measured  by  amount  of  license  fee;  Belknap  v.  Schild,  161 
U.  S.  26,  40  K  Ed.  604,  16  Sup.  Ct.  448,  defendants  held  liable  only 
for  such  profits  as  have  accrued  to  themselves;  Cassidy  v.  Hunt,  75 
Fed.  1016,  reconciling  principal  ease,  and  Hunt  Bros.  Fruit  Packing 
Co.  V.  Cassidy,  53  Fed.  257,  3  C.  C.  A.  525;  Robbins  ▼.  Illinois  Watch 
Co.,  81  Fed.  959,  27  C.  C.  A.  21,  in  suing  watchmakers  for  infringe- 
ment, evidence  of  cost  to  different  manufacturers,  of  making  similar 
movements,  is  incompetent;  Dunn  Mfg.  Co.  v.  Standard  Computing 
Scale  Co.,  204  Fed.  619,  623,  123  C.  C.  A.  Ill,  arguendo. 

Distinguished  in  United  States  Frumentum  Co.  v.  Lauhoff,  216  Fed. 
622,  624,  625,  626,  132  C.  C.  A.  614,  where  willful  infringement  by 
sale  of  patented  com  product  is  shown,  patentee  will  not  be  denied 
relief,  because  of  inability  to  prove  established  royalty,  but  evidence 
of  reasonable  royalty  may  be  considered. 

Patentee  cannot  recover  for  infringement  nnlen  article  ia  marked 
"patented,**  or  notice  given. 

-  Approved  in  Lorain  Steel  Co.  v.  New  York  Switch  etc.  Co.,  153  Fed. 
208,  burden  of  proof  is  on  patentee  to  prove  date  of  notice  of  infringe- 
ment of  patented  article  as  basis  for  accounting,  where  there  is  no 
allegation  that  article  is  marked  as  required  by  statute;  Metallic  Ex- 
traction Co.  V.  Brown,  104  Fed.  354,  43  C.  C.  A.  568,  holding  appeal 
under  26  Stat.  828,  from  decree  awarding  injunction  against  infringer 
and  authorizing  accounting  which  has  not  become  final,  raises  only 
question  of  injunction;  Lowell  Mfg.  Co.  v.  Ho^,  70  Fed.  787,  defense 
that  bill  does  not  allege  articles  to  have  been  marked  is  open  to  de- 
fendant; Matthews  etc.  Mfg.  Co.  v.  National  Brass  etc.  Works,  71 
Fed.  518,  it  is  not  sufficient  to  show  that  articles  were  ''as  a  rule'' 
marked  "patented.'^ 

Distinguished  in  Tuttle  v.  Claflin,  76  Fed.  237,  22  C.  C.  A.  138,  ques- 
tion whether  plaintiffs  notified  defendant  of  infringement  cannot  be 
first  raised  on  appeal. 

Effect  of  omitting  notice  of  copyright  from  licensed  publication. 
Note,  66  L.  B.  A.  449. 
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155  U.  S.  585-^90,  39  L.  Ed.  271,  15  Sup.  Ot  228,  TEXAS  ETC.  BY.  CO.  ▼. 
INTEBSTATE  TBANSP.  CO. 

Where  ezlirency  on  which  bill  was  based  has  passed,  court  should  dis- 
miss without  prejudice  generally. 

Approved  in  Carl  Laemmle  Mnsic  Co.  v.  Stem,  219  Fed.  537,  135 
C.  C.  A.  284,  dismissing  suit  in  Federal  court  to  restrain  prosecution 
of  action  at  law  for  breach  of  contract  to  transfer  song,  where  copy- 
right of  complainant  was  not  directly  in  issue;  Lewis  Pub.  Co.  v. 
Wyman,  168  Fed.  758,  denying  bill  to  enjoin  postmaster  from  refusing 
to  admit  magazine  to  mails  at  second-class  rate,  where  i>ending  suit 
new  permit  has  been  granted. 

155  U.  8.  591-596,  39  L.  Ed.  273,  15  Sup.  Ct.  231,  tTNITED  STATES  ▼. 
ALLBED. 

United  States  commissioners*  fees,  when  allowed  by  court  are  presumed 
to  be  correct. 

Approved  in  Todd  v.  United  States,  158  U.  S.  282,  39  K  Ed.  983, 
15  Sup.  Ct.  890,  preliminary  examination  before  commissioner  is  not  a 
case  pending  in  any  court  of  the  United  States;  Nixon  v.  United 
States,  82  Fed.  28,  commissioners,  as  committing  officers,  sustain  toward 
Federal  courts  relations  of  justices  of  peace  to  State  courts;  United 
States  V.  McGourin,  106  Fed.  292,  46  C.  C.  A.  291,  holding  findings  of 
District  Court  in  suit  for  fees  under  24  Stat.  505,  as  to  correctness 
of  fees  charged,  are  conclusive  on  appeal. 

United  States  commissioner,  performing  services  required  by  depart- 
ment of  justice,  is  entitled  to  fees  therefor. 

Approved  in  United  States  v.  Jones,  230  Fed.  264,  United  States 
commissioner  had  no  authority  to  issue  search-warrant  to  search  for 
and  to  seize  letters  used  in  scheme  to  defraud  government  by  use  of 
mails;  In  re  Chin  K.  Shue,  199  Fed.  284,  search-warrant  issued  by 
United  States  commissioner  authorizing  customs  inspector  to  search 
premises  for  merchandise  fraudulently  introduced  into  United  States 
and  seize  same  if  found,  is  not  issued  under  authority  of  court;  United 
States  V.  Stem,  177  Fed.  481,  service  of  subpoena  in  criminal  case  to 
summon  witness  from  beyond  State  to  appear  at  preliminary  hearing 
before  commissioner  is  invalid;  United  States  v.  Tom  Wah,  160  Fed. 
208,  United  States  commissioners  had  no  power  to  compel  witness  duly 
subpoenaed  in  Chinese  deportation  proceedings  to  be  sworn  and  give 
evidence;  McGourin  v.  United  States,  102  Fed.  554,  557,  558,  holding 
commissioner  entitled  to  fees  for  keeping  docket,  hearings  for  making 
copies  of  subpoenas,  entering  returns  of  writs;  Puleston  v.  United 
States,  85  Fed.  578,  marshal  is  entitled  to  reimbursement  for  expense 
of  affidavits  to  current  accounts  to  treasury;  Butler  v.  United  States, 
87  Fed.  668,  clerk  is  entitled  to  fees  for  taking  marshal's  affidavit 
proving  accounts  rendered  by  him;  Marsh  v.  United  States,  88  Fed. 
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889,  clerk  is  entitled  to  fees  for  making  certificates  relative  to  entry 
of  orders  to  furnish  jurors'  meals. 

Distingruished  in  United  States  v.  Jones,  193  U.  S.  630,  48  L.  Ed.  777, 
24  Sup.  Ct.  561,  affidavit  to  account  ysji  of  formality  of  presenting 
it  and  consequently  not  chargeable  to  government. 

155  T7.  S.  597-^10,  39  L.  Ed.  275,  16  Sup.  Ot.  194,  POTTS  ▼.  OBEAGEB. 

Patent  will  be  conBtmed  strictly  where  Inventioii  consists  in  adapting 
device  to  new,  but  analogons,  use. 

Approved  in  Penfield  v.  C.  &  A.  Potts  &  Co.,  126  Fed.  477,  478,  481, 
482,  484,  486,  61  C.  C.  A.  371,  sustaining  Potts  patent  No.  332,393,  for 
improvements  in  clay  disintegrators;  Parsons  v.  Seelye,  100  Fed.  453, 
40  C.  C.  A.  484,  holding  courts  will  often  take  judicial  notice  of  state 
of  the  art  in  patent  infringement  cases ;  Wright  etc.  Wire-Cloth  Co. 
V.  Clinton  etc.  Wire-Cloth  Co.,  67  Fed.  792,  14  C.  C.  A.  646,  restricting 
patent  on  improved  chattels,  and  holding  not  infringed;  Codman  v. 
Amia,  70  Fed.  710,  defense  of  anticipation  is  not  affected  by  fact  that 
prior  devices  were  not  designed  for  same  use;  Safeguard  Account  Co. 
V.  Wellington,  86  Fed.  148,  use  of  perforated  lines  in  paper  to  permit 
easy  separation,  is  not  invention;  Edison  Electric  Light  Co.  v.  E.  G. 
Bernard  Co.,  88  Fed.  276,  attaching  series  of  lamps  to  dynamo  pre- 
viously used  in  connection  with  series  of  articles  to  be  plated  by  electro- 
plating circuit  is  not  invention;  Thomson-Houston  Elec.  Co.  v.  Win- 
chester Ave.  Ry.  Co.,  71  Fed.  202,  generally. 

Following  held  are  void :  Steams  v.  Russell,  85  Fed.  227,  29  C.  C.  A. 
121,  Russell  patent  No.  389,485,  for  pill-dipping  machine;  Briggs  v. 
Duell,  87  Fed.  480,  Briggs  patent  No.  367,267,  for  ice-planing  machine. 

Where  new  use  is  remotely  allied  to  former,  patent  will  be  liberally 
construed. 

Approved  in  United  Shirt  &  Collar  Co.  v.  Beattie,  149  Fed.  740,  79 
C.  C.  A.  442,  upholding  Pine  patent  No.  645,871,  for  machine  for  making 
cuffs  and  collars;  Comptograph  Co.  v.  Mechanical  Accountant  Co.,  145 
Fed.  337,  76  C.  C.  A.  205,  upholding  Felt  patent  No.  465,255,  for  com- 
puting machine;  National  Electric  S.  Co.  v.  De  Forest  etc.  Tel.  Co., 
140  Fed.  453,  upholding  Fessenden  reissue  patent  No.  12,115,  for  re- 
ceiver for  electro-magnetic  waves;  Lackawanna  Iron  etc.  Co.  v.  Davis 
Colby  Ore  Roaster  Co.,  131  Fed.  72,  65  C.  C.  A.  306,  upholding  Greer 
patents  Nos.  495,883  and  508,542,  for  ore-roasting  furnace;  Hale  etc. 
Mfg.  Co.  V.  Oneonta,  C.  &  R.  S.  Ry.  Co.,  124  Fed.  519,  sustaining  Hale 
patent  No.  371,448,  for  spring  seat  with  wide  thin  steel  plate  to  support 
same;  Westinghouse  Electric  etc.  Co.  v.  Union  etc.  Co.,  112  Fed.  421, 
upholding  validity  of  Westinghouse  patent  No.  366,362,  relating  to 
improvements  in  electrical  converters;  Electric  Vehicle  Co.  v.  Winton 
Motor  Carriage  Co.,  104  Fed.  815,  upholding  validity  of  Selden  patent 
No.  549,160,  for    road    vehicle    propelled  by    liquid    hydrocarbon  gas 
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engine;  Williams  Patent  Crusher  etc.  Co.  ▼.  St.  Lonis  Pnlverizer  Co., 
104  Fed.  799,  holding  patentee  entitled  to  all  benefits  of  patent  where 
claims  are  broad  enough  to  cover,  although  inventor  did  not  appreciate  . 
full  scope;  American  Pneumatic-Tool  Co.  v.  Fisher,  69  Fed.  332,  there  . 
is  patentable  invention  in  bringing  together  and  adapting  in  proportion, 
various  parts  necessary  to  form  cylindrical  hand-drilling  tool;  Taws  ▼. 
Laughlins,  70  Fed.  107,  flexible  pipe-joint  for  air-brakes  and  smoke- 
conveyers,  does  not  anticipate  oscillating  joint  on  water-cooled  tuyere 
for  blast  furnace ;  Gould  Coupler  Co.  'v.  Pratt,  70  Fed.  626,  novelty 
of  result,  irrespective  of  simplicity  of  means,  is  test  of  invention; 
Binns  v.  Zucker  etc.  Chemical  Co.,  70  Fed.  712,  and  American  Sulphite- 
Pulp  Co.  V.  Rowland  Falls  Pulp  Co.,  70  Fed.  990,  both  reaffirming  rule ; 
Tannage  Patent  Co.  v.  Zahn,  70  Fed.  1004,  17  0.  C.  A.  552,  process  of 
tanning  leather  by  saturation  with  acid,  oxidizing  same  by  chemical 
reduction,  not  anticipated  by  process  for  dyeing  wool;  Dunbar  v. 
Eastern  Elev.  Co.,  75  Fed.  569,  since  principal  case,  courts  look  more 
favorably  upon  inventions  producing  new  results  by  changes  in  old 
devices;  Rogers  v.  Fitch,  77  Fed.  886,  what  would  be  mere  mechanical 
skill  in  one  branch  of  workmanship  may  be  invention  in  another; 
Kinnear  &  Gagear  Co.  v.  Capital  Sheet-Metal  Co.,  81  Fed.  492,  patent 
covering  successful  panel  section  in  metallic  ceiling  is  not  defeated  by 
showing  prior  bird-cage  bottom  resembling  form  thereof;  Diamond 
State  Iron  Co.  v.  Goldie,  84  Fed.  975,  28  C.  C.  A.  589,  patent  for  rail- 
road spike  is  not  anticipated  by  patent  for  horse  nails ;  Beach  v.  Hobbs, 
82  Fed.  922,  arguendo. 

Following  citing  cases  uphold  respective  patents:  Collins  v.  Gleason, 
68  Fed.  916,  Collins  patent  No.  405,874,  for  celluloid  bindings  of  leather 
for  card  cases;  Thomson-Houston  Elec.  Co.  v.  Elmira  etc.  Ry.  Co.,  69 
Fed.  264,  Van  Depoele  patent  No.  424,695,  for  improvements  in  sus- 
pended switches  for  electric  railways;  A.  B.  Dick  Co.  v.  Wichelman, 
74  Fed.  802,  Broderick  patent  No.  377,766,  for  "prepared  sheet  for 
stencils";  Heap  v.  Tremont  etc!  Mills,  82  Fed.  456,  27  C.  C.  A.  316, 
Grosselin  patent  No.  377,151,  for  cloth-napping  machine;  Western  Elec. 
Co.  V.  Capital  Tel.  etc.  Co.,  86  Fed.  775,  Firman  patent  No.  252,576, 
for  multiple  switchboard  for  telephone  exchanges;  Bray  v.  United 
States  Net  etc.  Co.,  70  Fed.  1007,  Bray  patent  No.  3^3,384,  for  improve- 
ment in  angler's  fly-books;  Ruete  v.  Elwell,  15  App.  D.  C.  28,  affirming 
decision  of  commissioner  of  patents  awarding  priority  to  Elwell  inven- 
tion for  improvement  in  armored  insulating  conduits  for  carriage  of 
electric  wires,  where  evidence  fails  to  show  Ruete  made  insulating  tube 
of  rubber  capable  of  being  bent  without  fracture. 

Following  held  void:  Thomson-Houston  Elec.  Co.  v.  Winchester  Ave. 
Ry.  Co.,  71  Fed.  195,  Van  Depoele  patent  No.  495,443,  for  improvement 
in  traveling  conduits  for  electric  railroads;  Schreiber  v.  Grimm,  72 
Fed.  674,  19  C.  C.  A.  67,  Schreiber  patent  No.  396,372,  on  improved 
cask-supix)rters;  Taylor  v.  Sawyer  Spindle  Co.,  75  Fed.  308,  22  C.  C.  A. 
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203,  Atwood  patent  No.  253^72,  for  improvement  in  supports  of 
spindles;  Independent  Elec.  Co.  v.  Jeffrey  Mfg.  Co.,  76  Ped.  989,  Lech- 
ner  patent  No.  432,754,  for  niining  machine;  Strom  Mfg.  Co.  v.  Weir 
Frog  Co.,  83  Fed.  175,  27  C.  C.  A.  502,  Atkins  patent  No.  352,286,  for 
improved  mill-braces;  Palmer  v.  John  E.  Brown  Mfg.  Co.,  84  Fed.  467, 
Palmer  piatent  No.  308,981,  for  machine  for  qnilting  fabrics,  as  mere 
application  to  appropriate  use  of  former  patent;  New  Departure  Bell 
Co.  V.  Corbin,  88  Fed.  902,  patentee  cannot  extend  scope  of  claims 
where,  on  face  thereof,  he  restricts  himself  to  specific  form  shown. 

Distinguished  in  Anderson  Foundry  etc.  Works  v.  Potts,  108  Fed. 
382,  385,  47  C.  C.  A.  409,  holdi^g  claim  3,  Pott's  patent  No.  322,393, 
for  clay  disintegrator,  not  infringed  by  machine  with  plain  revolving 
cylinder;  Falk  Mfg.  Co.  v.  Missouri  R.  R.  Co.,  103  Fed.  302,  43  C.  C.  A. 
240,  holding  void  for  want  of  invention  Hoffman  and  Falk  patent  No. 
646,040,  for  improvements  in  rail  joints. 

Patent  will  not  issue  for  mere  mechanical  change  to  new,  analogous 
use;  aliter  where  relations  are  remote. 

Approved  in  Hobbs  v.  Beach,  180  U.  S.  390,  46  L.  Ed.  591,  21  Sup.  Ct. 
412,  upholding  Beach  reissue  patent  No.  11,167,  for  machine  to  attach 
stays  to  comer  of  paper  boxes;  Mast,  Foos  &  Co.  v.  Stover  Mfg.  Co., 
177  U.  S.  491,  493,  44  L.  Ed.  869,  860,  20  Sup.  Ct.  711,  712,  holding 
invalid  for  anticipation  Martin  patent  No.  433,531,  for  improvement  in 
windmill;  Tate  v.  Baltimore  &  0.  R.  Co.;  229  Fed.  144,  claim  2  of  Tate 
patent  for  improvement  in  locomotives  is  void,  as  too  broad;  General 
Electric  Co.  V.  Hoskins  Mfg.  Co.,  224  Fed.  472,  140  C.  C.  A.  150,  Marsh 
patent  for  electric  resistance  element  discloses  invention  and  is  in- 
fringed; Railroad  Supply  Co.  v.  Hart  Steel  Co.,  222  Fed.  274,  138 
C.  C.  A.  23,  Wolhaupter  patent  for  railway  tie-plate  is  valid  and  in- 
fringed; Newton  Washing  Mach.  Co.  v.  Grinnell  Washing  Mach.  Co., 
222  Fed.  514,  138  C.  C.  A.  112,  Phillips  patent  for  gearing  for  operat- 
ing washing-machine  and  wringer  at  same  time  is  valid  and  infringed; 
Individual  Drinking  Cup  Co.  v.  United  States  Drinking  Cup  Co.,  220 
Fed.  334,  Luellen  patent  for  device  for  storing  and  dispensing  drinking 
cups  was  not  anticipated,  discloses  invention  and  is  infringed;  Turner 
V.  Moore,  211  Fed.  469,  128  C.  C.  A.  138,  Turner  patent  for  reinforced 
concrete  building  construction  is  void  for  lack  of  invention;  Bucher  etc. 
Plow  Co.  V.  International  Harvester  Co.,  211  Fed.  475,  Niesz  reissue 
patent  for  disk  harrow  was  properly  granted  and  is  infringed;  Crown 
Cork  etc.  Co.  v.  Sterling  Cork  etc.  Co.,  210  Fed.  29,  32,  33,  Painter 
patent  for  machine  for  automaticaUy  sealing  bottles  is  not  infringed 
by  device  adapting  prior  Penfield  patent  for  brick-pressing  machine  to 
.use  in  bottle  sealing  art;  O'Brien- Worthen  Co.  v.  Stempel,  209  Fed. 
852,  128  C.  C.  A.  53,  Hempel  patent  for  improvement  in  elastic  medi- 
cated suction  cup,  as  limited  by  claims,  is  not  infringed;  Stead  Lens  Co. 
V.  Kryptok  Co.,  214  Fed.  376,  377,  131  C.  C.  A.  144,  and  Kryptok  Co. 
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V.  Stead  Lens  Co.,  207  Fed.  94,  95,  both  holding  Borsch  patent  for 
bifocal  eyeglasses  with  lens  of  two  pieces,  and  Borsch,  Jr.,  patent  for 
similar  eyeglasses,  with  two  parts  of  lens  united  by  fusing,  are  valid, 
capable  of  conjoint  use  and  infringed;  H.  J.  Heinz  Co.  v.  Cohn,  207 
Fed.  657,  125  C.  C.  A.  197,  Cohn  patents  for  one-piece  envelope  with 
window  made  transparent  by  oily  preparation  were  not  anticipated, 
disclose  invention  and  are  infringed;  Weir  Frog  Co.  v.  Porter,  206  Fed. 
674,  675,  124  C.  C.  A.  470,  Porter  patent  for  derailing  switch  is  void 
for  lack  of  invention  in  view  of  prior  art,  and  especially  of  Martel 
patent;  General  Electric  Co.  v.  E.  H.  Freeman  Electric  Co.,  190  Fed. 
38,  Sargent  patent  for  incandescent  lamp  socket  discloses  invention, 
and  is  infringed;  Ramsey  v.  Lynn,  187  Fed.  220,  Ramsey  patent  for 
f^paratus  for  veneering  brick  discloses  invention,  and  is  infringed; 
Warner  Instrument  Co.  v.  Stewart  etc.  Mfg.  Co.,  185  Fed.  510,  107 
C.  C.  A.  607,  Cadman  patent  for  drive-gearing  for  automobile  speed 
indicating  mechanism  is  void  for  lack  of  invention  in  view  of  prior  use 
of  similar  device  in  dental  machines;  Lorain  Steel  Co.  v.  White  Mfg. 
Co.,  184  Fed.  327,  106  C.  C.  A.  356,  Moxham  patent  for  railway  switch 
structure  is  void  for  lack  of  invention;  Hartford  v.  Moore,  181  Fed. 
137,  Truffault  patent  for  shock-absorber  for  spring-supported  vehicles, 
used  extensively  on  motor  cars,  discloses  invention,  and  is  infringed; 
American  Bank  Protection  Co.  v.  Electric  Protection  Co.,  181  Fed.  364, 
Coleman  patent  for  burglar-alarm  system  is  valid  and  infringed;  War- 
ren Webster  &  Co.  v.  C.  A.  Dunham  Co.,  181  Fed.  840,  104  C.  C.  A. 
346,  Hall  patent  for  improvement  in  steam-heating  apparatus  by  use 
of  thermostatic  valve  in  connection  with  suction  system,  in  view  of 
Jordan  patent  for  thermostatic  valve  and  Williams'  patent  for  pump 
to  produce  vacuum  in  return  pipe,  is  void;  Fellows  v.  Bordens'  Con. 
Milk  Co.,  180  Fed.  432,  433,  434,  438,  Fellows  patent  for  solder-saving 
device  is  void  for  lack  of  invention;  Bossert  Elec.  Const.  Co.  v.  Pratt 
Chuck  Co.,  179  Fed.  387,  103  C.  C.  A.  46,  Bossert  patent  for  improve- 
ment in  electric  wall  boxes  involves  invention  and  is  infringed;  Ran- 
some  Concrete  Ma^h.  Co.  v.  United  Concrete  Mach.  Co.,  177  Fed.  416, 
101  C.  C.  A.  217,  Ransome  patent  for  concrete-mixing  machine,  in  view 
of  prior  Bums  patent  for  apparatus  for  mixing  tea,  is  void  for  lack  of 
invention;  Sieber  &  Trussel  Mfg.  Co.  v.  Chicago  Binder  etc.  Co.,  177 
Fed.  441,  Nelson,  Davison  and  Trussel  patent  for  self-locking  loose-leaf 
binder  is  merely  improvement  of  device  for  automatically  locking  boxes, 
and  is  void  for  lack  of  invention;  Gaines  v.  Alabama  Consol.  Coal  ete. 
Co.,  173  Fed.  307,  Gaines  and  Cox  patent  for  plant  for  feeding  metal- 
lurgical furnaces  is  not  void  on  its  face;  Herzog  v.  New  York  Tele- 
phone Co.,  172  Fed.  431,  Herzog  patent  for  electric  signaling  apparatus 
used  in  hotels  is  valid,  but  is  not  infringed  by  system  used  in  telephone 
exchange;  Electric  Controller  etc.  Co.  v.  Westinghouse  Elec.  &  Mfg. 
Co.,  171  Fed.  89,  96  C.  C.  A.  187,  Lange  and  Lamme  patent  for  elec- 
trical controller  was  not  anticipated  by  Sprague  patent  for  resistance 
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switch;  Wayne  Mfg.  Co.  v.  Benbow-Brammer  Mfg.  Co.,  168  Fed.  277, 
93  C.  C.  A.  573,  Schroeder  patent  for  means  of  operating  washing- 
machines  was  not  anticipated,  and  is  valid;  Warren  Bros.  Co.  v.  City  of 
Owosso,  166  Fed.  318,  92  C.  C.  A.  227,  Warren  patent  for  improvement 
in  asphalt  street  pavements  was  not  anticipated,  discloses  invention 
and  is  infringed;  Page  Mach.  Co.  v.  Dow,  Jones  &  Co.,  166  Fed.  478, 
Joy  patent  for  printing-telegraph  receiver  was  not  anticipated,  and  is 
infringed;  National  Tube  Co.  v.  Aiken,  163  Fed.  269,  91  C.  C.  A.  114, 
Aiken  patents  for  apparatus  for  conveying  and  cooling  metal  plates, 
and  for  straightening  metal  plates,  disclose  invention,  and  are  in- 
fringed; O'Rourke  Engineering  Const.  Co.  v.  McMuUen,  160  Fed.  939, 
88  C.  C.  A.  115,  claim  2  of  Moran  patent  for  air-lock  for  caissons  is 
valid  and  infringed;  Ajax  Metal  Co.  v.  Brady  Brass  Co.,  155  Fed. 
410,  Hendrickson  and  Clomer  patent  for  alloy  for  anti-friction  bear- 
ings is  not  void  for  anticipation  or  lack  of  novelty,  and  is  infringed; 
General  Electric  Co.  v.  Bullock  Elec.  Mfg.  Co.,  152  Fed.  433,  434,  81 
C.  C.  A.  569,  Pareelle  patent  for  improvement  in  electric  motor  and 
dynamo  involves  invention,  and  is  infringed;  O'Rourke  Engineering 
etc.  Co.  V.  McMullen,  150  Fed.  351,  denying  invention  to  claim  3, 
Moran  patent  No.  500,149,  for  air-lock  for  use  under  heavy  air  pressure ; 
Voigtmann  v.  Weis  &  Ridge  Cornice  Co.,  148  Fed.  852,  853,  78  C.  C.  A. 
538,  holding  void  Yoightmann  patent  No.  600,186,  for  automatically 
closing  fireproof  window;  Covel  Mfg.  Co.  v.  Rich,  142  Fed.  470,  73 
C.  C.  A.  584,  denying  invention  to  Schofield  patents  Nos.  654,843,  654,- 
844,  and  654,845,  and  Filstrup  and  Schofield  patent  No.  669,251,  for 
improvements  in  saw-sharpening  machine;  Capewell  v.  Goldsmith,  138 
Fed.  686,  denying  invention  to  Capewell  patent  No.  630,972,  for  stick- 
pin retainer;  Davis  etc.  Roaster  Co.  v.  Lackawanna  Iron  etc.  Co.,  128 
Fed.  467,  sustaining  Greer  patents  Nos.  495,883  and  508,542,  for  ore- 
roasting  furnace  with  three  vertical  chambers;  Bettendorf  Patents  Co. 
V.  J.  R.  Little  Metal  Wheel  C^.,  123  Fed.  435,  59  C.  C.  A.  473,  holding 
void  Bettendorf  patent  No.  550,815,  for  securing  metal  spokes  to  metal 
hubs;  National  Meter  Co.  v.  Neptune  Meter  Co.,  122  Fed.  79,  sus- 
taining Nash  patent  No.  433,088,  claims  14  and  16,  covering  water- 
meter  constructed  to  withstand  freezing;  Diamond  Drill  &  Mach.  Co. 
V.  Kelly  Bros.,  120  Fed.  292,  sustaining  Jackson  patent  No.  482,965, 
claim  2,  for  machine  for  making  and  inserting  wire  coils  as  fastenings; 
Johnson  Co.  v.  Toledo  Traction  Co.,  119  Fed.  891,  56  C.  C.  A.  415,  hold- 
ing void  for  lack  of  invention  Moxham  patent  No.  640,796,  for  railway 
switch  structure  using  molten  zinc  to  retain  removable  plate  in  x)ocket; 
Moore  v.  Schaw,  118  Fed.  607,  sustaining  Moore  patent  No.  622,251, 
for  holding  device  for  riveting-pipe;  Hallock  v.  Davison,  107  Fed.  486, 
sustaining  Hallock  patent  No.  600,782,  for  weeding-machine ;  John  R. 
Williams  Co.  v.  Miller  etc.  Mfg.  Co.,  107  Fed.  292,  holding  invalid  tar 
lack  of  novelty  Hammerstein  patent  No.  261,849,  claim  2,  for  cigar- 
wrapping  machine.;  National  Hollow  Brake-Beam  Co.  v.  Interchangeable 
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Brake-Beam  Co.,  106  Fed.  703,  45  C.  €.  A.  544,  sustaining  Hein  patent 
No.  361,109,  for  trussed  hollow  metallic  brake-beam;  Chisholm  v.  John- 
son, 106  Fed.  206,  sustaining  Chisholm  patent  No.  421,244,  for  improve- 
ment in  method  of  hulling  green  peas;  Krajewski  v.  Pharr,  105  Fed. 
521,  44  C.  C.  A.  572,  holding  Krajewski  patent  No.  349,503,  for  cane- 
breaking  and  cutting  machine,  is  valid  and  infringed  by  machine  sub- 
stantially similar;  Electric  Smelting,  etc.  Co.  v.  Carborundum  Co.,  102 
Fed.  631,  42  C.  C.  A.  637,  sustaining  Cowles  patent  No.  319,795,  for 
process  for  smelting  ores  by  electric  current;  Wright  Wire-Cloth  Co. 
V.  Clinton  Wire-Qoth  Co.,  67  Fed.  793,  14  C.  C.  A.  646,  public  are  en- 
titled  to  all  uses  of  which  means  involved  in  devices  covered  by  lapsed 
patents  are  susceptible;  Griswold  v.  Wagner,  68  Fed.  498,  15  C.  C.  A. 
525,  application  of  old  lunging  device  to  waffle-irons  la  not  patentable; 
Adams  Elec.  Ry.  v.  LindeU  Ry.  Co.,  77  Fed.  447,  23  C.  C.  A.  223,  re- 
affirming rule;  McKay  etc.  Copeland-Lasting  Mach.  Co.  v.  Copeland 
etc.  Mfg.  Co.,  77  Fed.  311,  arguendo. 

Relying  hereon,  following  cases  hold  respective  patents  void:  Briggs 
V.  Duell,  93  Fed.  974,  36  C.  C.  A.  38,  applications  of  wood-planing  me- 
chanism to  ice  is  not  patentable ;  Consolidated  Elec.  Mfg.  Co.  v.  Holtzer, 
67  Fed.  910,  16  C.  C.  A.  63,  Holtzer  patent  No.  327,878,  for  improve- 
ment in  galvanic  batteries;  Thomson-Houston  Elec.  Co.  v.  Winchester 
Ave.  Ry.  Co.,  71  Fed.  208,  Van  Depoele  patent  No.  495,383,  for  over- 
head electric  railway  contact  device;  Steams  v.  Russell,  85  Fed.  229, 
Russell  patent  No.  389,485,  for  pill-dipping  device;  Stover  Mfg.  Co.  v. 
Mast,  89  Fed.  340,  32  C.  C.  A.  231,  Martin  patent  No.  433,531,  for  im- 
provement in  windmills,  substituting  internal  for  external  toothed  spur- 
wheel;  Corser  v.  Brattleboro  Overall  Co.,  93  Fed.  807,  Corser  patent 
No.  366,621,  for  improvement  in  overalls,  consisting  of  upward  exten- 
sion of  bib  behind;  In  re  Morgan,  38  App.  D.  C.  275,  affirming  rejec- 
tion of  application  for  patent  for  incandescent  lamp  where  end  of 
spring  of  Russell's  patent  was  freed  i^d  form  of  lock  nut  used  to 
secure  lamp  in  socket;  Gold  v.  Gold,  34  App.  D.  C.  160,  holding  in 
interference  involving  improvement  in  automatic  locking  device  for 
hose-couplings  that  failure  to  state  angle  of  inclination  was  imma- 
terial; In  re  Eastwood,  33  App.  D.  C.  300,  reversing  decision  of  Com- 
missioner denying  application  for  patent  involving  combination  of  skull 
or  metal-cracking  weight  with  lifting  magnet  and  traveling  crane;  In  re 
McNeil,  28  App.  D.  C.  464,  affirming  rejection  of  application  for  patent 
for  sewing-machine  combining  stitching  and  trimming  mechanism 
anticipated  by  prior  patent  to  Boston  and  WUlcox;  In  re  Smith's 
Appeal,  14  App.  D.  C.  184,  improvement  in  stocking  supporter  is  not 
invention  where  same  device  has  been  used  in  suspender  clasps;  In  re 
Snyder,  10  App.  D.  C.  145,  reversing  rejection  of  application  for  teach- 
ing chart;  In  re  Briggs,  9  App.  D.  C.  482,  affirming  rejection  of  appli- 
cation for  patent  for  ice-planing  machine  for  lack  of  invention;  dis- 
senting opinion  in  Justi  v.  Clark,  108  Fed.  669,  47  C.  C.  A.  565,  majority 
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• 
sustaining   Hurlbat   reissue    patent   No.   11,696,    for   improved   dental 
spittoon. 

Following  upheld:  Mast  v.  Dempster  Mill-Mfg.  Co.,  82  Fed.  334,  27 
C.  C.  A.  191,  Martin  patent  No.  433,531,  for  improvement  in  wind- 
mills; King  V.  Anderson,  90  Fed.  505,  King  patent  No.  397,296,  sub- 
stituting dry  hydrate  of  lime  for  powdered  marble,  to  restrain  settling 
of  plaster;  Tower  v.  Eagle  Pencil  Co.,  90  Fed.  664,  Tower  patent  No. 
378,223,  for  penholder  with  cork  sleeve;  McConway  &  Torley  Co.  v. 
Shickle  etc.  Iron  Co.,  92  Fed.  167,  Janney  patent  No.  254,093,"  for  im- 
provement in  car-couplers. 

Distinguished  in  New  York  Belting  etc.  Co.  v.  Sierer,  158  Fed.  824,  86 
C.  C.  A.  79,  Fumess  patent  for  tile  floor  or  wall  composed  of  tiles  of 
yielding  material  with  interlocking  joints  is  void  for  lack  of  inven- 
tion, in  view  of  prior  art  showing  interlocking  wall  tiles  of  nonyielding 
material,  and  rubber  floor  tiles  not  interlocking;  Weld  Mfg.  Co.  v.  John- 
son Service  Co.,  147  Fed.  238,  77  C.  C.  A.  376,  upholding  Johnson  patent 
No.  542,733,  for  heat-regulating  apparatus  using  compressed-air  motors; 
MaUon  v.  Wm.  C.  Gregg  &  Co.,  137  Fed.  77,  69  C.  C.  A.  48,  upholding 
Mallon  patent  No.  583,408,  for  automatic  mechanism  for  unloading 
and  feeding  sugar-cane;  Thomson-Houston  Electric  Co.  v.  Ohio  Brass 
Co.,  130  Fed.  544,  upholding  Van  Depoele  patents,  Nos.  393,278  and 
396,313,  relating  to  crossings  or  switches  for  overhead  electric  con- 
ductors ;  Kip- Armstrong  Co.  v.  King  Philip  Mills,  130  Fed.  31,  upholding 
Baker  patent  No.  595,688,  for  warp  stop-motion  for  looms;  Standard 
Caster  etc.  Co.  v.  Caster  Socket  Co.,  113  Fed.  164,  165,  51  C.  C.  A. 
109,  holding  void  for  anticipation  Berkey  patent  No.  318,533,  for  caster 
socket;  In  re  Welch,  28  App.  D.  C.  364,  affirming  rejection  of  applica- 
tion for  patent  for  fluid  cooler  for  water  jacket  of  gas  engine,  antici- 
pated by  similar  device;  In  re  Thurston,  26  App.  D.  C.  318,  affirming 
rejection  of  application  for  patent  for  rock-crusher. 

Wliere  novelty  is  doubtful,  fact  that  new  device  has  universally  dis- 
placed others  is  of  weight. 

Approved  in  Wm.  R.  Thropp  &  Sons  Co.  v.  De  Laski  etc.  Tire  Co., 
226  Fed.  947,  De  Laski  and  Throi  p  patent  for  machine  for  wrapping 
tires  of  automobiles  before  vulcanization,  producing  new  and  econom- 
ical results,  is  valid  and  infringed;  De  Laski  etc.  Circular  Woven  Tire 
Co.  V.  Wm.  R.  Thropp  &  Sons  Co.,  218  Fed.  463,  De  Laski  and  Thropp 
patent  for  machine  for  wrapping  automobile  tires  discloses  invention, 
and  is  infringed;  Cincinnati  Traction  Co.  v.  Pope,  210  Fed.  449,  127 
C.  C.  A.  175,  Pope  patent  for  time  limit  transfer  for  use  by  street  rail- 
ways was  not  anticipated,  discloses  invention  and  is  infringed;  Colman 
V.  Byrd  Mfg.  Co.,  200  Fed.  65,  Colman  patent  for  knotting-machine 
used  in  cotton-mills  discloses  invention,  and  is  infringed;  Wheeler  v. 
James,  189  Fed.  900,  while  specifications  and  drawings  of  Schebler 
patent  for  carbureter  disclose  patentable  invention,  claims  1,  2  and  3 
XVI— 83  ^ 
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• 
are  invalid,  as  broader  than  invention;  Electric  Controller  etc.  Co.  v. 

Westinghoiwe  Elec.  &  Mfg.  Co.,  171  Fed.  87,  96  C.  C.  A.  187,  fact  that 
electrical  controller  of  Lange  and  Lamme  patent  went  into  immediate 
and  successful  use  is  persuasive  evidence  of  invention ;  Keasbey  &  Mat- 
tison  Co.  V.  Philip  Carey  Mfg.  Co.,  139  Fed.  577,  upholding  Hanmore 
patent  No.  545,843,  for  nonconducting  covering  for  steam-pipes;  Kra- 
jewski  V.  Pharr,  105  Fed.  520,  44  C.  C.  A.  5*^,  sustaining  Krajewski 
patent  No.  349,503,  for  cane-breaking  and  cutting  machine;  Westing- 
house  Electric  &  Mfg.  Co.  v.  New  England  Granite  Co.,  103  Fed.  966, 
sustaining  related  Tesla  patents  Nos.  381,968,  382,280,  382,279,  for 
electro-magnetic  motor  and  for  transmission  of  electric  power ;« Par- 
sons V.  Seelye,  100  Fed.  456,  40  C.  C.  A.  486,  sustaining  Parsons 
patent  No.  367,108,  for  leather-cutting  machine;  L.  E.  Waterman 
Co.  V.  Vassar  College,  99  Fed.  564,  sustaining  Waterman  patent 
No.  604,690,  for  fountain-pen;  In  re  Thomson,  26  App.  D.  C.  426, 
reversing  rejection  of  application  for  patent  for  lighting  system  for 
electric  cars  producing  new  and  useful  result  and  displacing  other 
devices  used  for  like  purpose;  In  re  Smith's  Appeal,  14  App.  D.  C.  185, 
fact  that  stocking  supporter  goes  into  general  use  and  displaces  others 
does  not  render  it  patentable;  Fenton  Metallic  Mfg.  Co.  v.  Office  Spe- 
cialty Mfg.  Co.,  12  App.  D.  C.  217,  218,  Hoffman  patent  for  improved 
storage  case  for  books  superseding  all  other  roller-shelves  in  market 
is  valid  and  infringed;  Durham  v.  Seymour,  6  App.  D.  C.  104,  claims 
in  application  for  patent  for  improved  drainage  apparatus  for  build- 
ings are  covered  by  former  patents  to  same  applicant,  and  anticipated 
by  other  American  and  English  patents. 

The  principle  is  involved  to  sustain  following  patents:  Binns  v, 
Zucker  etc.  Chemical  Co.,  70  Fed.  713,  Binns  patent  No.  306,464  for 
buffing-wheel;  Consolidated  Fastener  Co.  v.  Columbian  Fastener  Co., 
79  Fed.  800,  Raymond  patent  No.  405,179  for  improvement  in  buttons; 
Mast  V.  Dempster  Mill  Mfg.  Co.,  82  Fed.  335,  27  C.  C.  A.  191,  Martin 
patent  No.  433,531  for  improvement  in  windmills. 

Who  is  true  and  first  inventor.    Note,  20  £.  B.  G.  186. 

Invalidation  of  patent  by  prior  invention  once  publicly  used,  though 
since  disused.    Note,  20  £.  B.  0.  528. 

Miscellaneous.  Cited  in  Potts  v.  Penfield,  109  Fed.  325,  sustaining 
Potts  patent  No.  322,393,  for  clay  disintegrator;  A.  B.  Dick  Co.  v. 
Wickelman,  77  Fed.  853,  incidentally. 

156  U.  8.  610-621,  39  L.  Ed.  280,  15  Sup.  Ot.  217,  CAMPBELL  T.  RAVE&- 


Party  excepting,  but  not  standing  on  exception,  waives  it  by  going  to 
trial. 

Approved  in  McCabe  etc.  Construction  Co.  v.  Wilson,  209  U.  S.  276, 
62  L.  Ed.  791,  28  Sup.  Ct.  558,  holding  in  action  for  injuries  that  de- 
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fendant  introducing  testimony  after  demurrer  to  plaintiff's  evidence 
has  been  overruled  waives  error  in  ruling;  Pollack  v.  Meyer  Bros.  Drug 
Co.,  233  Fed.  864,  filing  by  bankrupt  of  answer  to  petition  by  creditors 
to  reopen  estate  was  waiver  of  error  in  prior  order  overruling  de- 
murrer ;  Thomas  v.  Green  County,  159  Fed.  344,  89  C.  C.  A.  405,  where 
personal  representative  of  deceased  coplaintiff  was  erroneously  joined 
in  action  which  survived  and  defendants  permitted  suit  to  proceed  to 
judgment.  Court  of  Appeals  could  order  striking  out  of  names  of  such 
personal  representatives;  Travelers'  Ins.  Co.  v.  Randolph,  78  Fed.  759, 
refusal  to  instruct  for  defendant,  at  close  of  plaintiff's  evidence,  is  not 
error  if  defendant  thereafter  introduces  testimony;  Carle  v.  Oklahoma 
Woolen  Mills,  16  Okl.  522,  86  Pac.  68,  where  plaintiff  sued  for  entire 
amount  of  bond  but  court  ruled  that  he  could  only  recover  consideration 
for  bond,  and  he  amended  complaint,  he  waived  error. 

Federal  courts  will  apply  State  statutes  of  limitations  In  actions  at 
law  for  Infringing  patents. 

Approved  in  McClaine  v.  Rankin,  197  U.  S.  158,  49  L.  Ed.  704,  25 
Sup.  Ct.  410,  reaffirming  rule;  Meeker  v.  Lehigh  Valley  R.  R.  Co.,  236 
U.  S.  423,  Ajul  Gas.  1916B,  691,  59  L.  Ed.  655,  35  Sup.  Ct.  328,  holding 
Congress  by  act  of  July  29,  1906,  amending  act  to  regulate  commerce, 
did  not  intend  to  reserve  claims  already  barred  by  local  statutes,  but 
it  did  intend  to  take  all  other  claims  out  of  operation  of  varying  State 
laws ;  0  'Sullivan  v.  Felix,  233  U.  S.  321,  58  L.  Ed.  982,  34  Sup.  Ct.  596, 
action  in  State  court  for  damages  for  personal  assault  against  persons 
violating  Rev.  Stats.,  §§  5508  and  5509,  is  not  action  for  penalties,  but 
for  remedial  damages,  and  period  of  prescription  depends  upon  State 
law;  Chattanooga  Foundry  etc.  Wks.  v.  Atlanta,  203  U.  S.  397,  51  L.  Ed. 
244,  27  Sup.  Ct.  65,  action  by  city  to  recover  threefold  damages  for 
injury  to  property  under  Anti-trust  Act  of  1890  against  party  to  unlaw- 
ful combination  controlling  sale  of  iron  pipe  is  controlled  by  ten  year 
limitation  of  Tennessee  code,  not  by  one  or  three  year  limitation ;  Qnin- 
ette  V.  Pullman  Co.,  229  Fed.  337,  holding  decision  of  Supreuae  Court 
of  Oklahoma  that  railroad,  because  of  noncompliance  with  statutory' 
requirements,  was  not  entitled  to  plead  limitations,  was  conclusive  on 
Federal  courts  in  action  for  injuries  sustained  in  Oklahoma;  City  of 
Harper  v.  Daniels,  211  Fed.  64,  129  C.  C.  A.  242,  holding  suit  to  revive 
judgment  was  barred  by  Kansas  statutes  where,  for  ten  years  after 
recovery  of  judgment  on  city  warrants,  city  officer  did  not  levy  tax  to 
full  amount  authorized  by  statute,  and  judgment  creditor  took  no  steps 
to  compel  them  to  do  so;  Nichols  v.  Chesapeake  etc.  Ry.  Co.,  195  Fed. 
916,  115  C.  C.  A.  601,  action  brought  in  Kentucky  against  railroad  for 
personal  injuries  caused  by  violation  of  Safety  Appliance  Act  is  gov- 
erned by  Kentucky  statute  of  limitations;  Cheatham  Electric  Switching 
Device  Co.  v.  Transit  Development  Co.,  190  Fed.  203,  Federal  conform- 
ity statute  does  not  make  New  York  Code  of  Civil  Procedure,  §  803, 
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available  to  party  in  Federal  court  to  obtain  inspection  of  property 
allege<l  to  be  in  possession  of  adverse  party;  Atlanta  v.  Chattanooga 
Foundry  etc.  Works,  127  Fed.  28,  29,  64  L.  R.  A.  721,  61  C.  C.  A.  387, 
holding  action  for  penalty,  under  section  7  of  anti-trust  law,  July  2, 
1890,  is  for  enforcement  of  civil  remedy  and  governed  by  State  statute 
of  limitations;  Green  v.  Barrett,  123  Fed.  350,  holding  right  to  revive 
suit  against  executor  for  infringement  of  patent  is  subject  to  Massa- 
chusetts statute  limiting  suits  against  executors;  Ratiean  v.  Terminal 
R.  R.  Assn.,  114  Fed.  668,  holding  suit  in  Missouri  for  penalty  imposed 
by  Interstate  Commerce  Act  is  governed  by  three-year  statute  of  Rev. 
Stats.  Mo.  1899,  §  2425 ;  Atlanta  v.  Chattanooga  Foundry  etc.  Co.,  101 
Fed.  902,  904,  906,  910,  holding  Shannon's  Tenn.  Code,  §  4470,  pre- 
scribing limitation  of  three  years,  applies  to  suits  brought  to  recover 
damages  under  section  7,  Anti-trust  Act  of  1890;  McDonald  v.  Thomp- 
son, 101  Fed.  184,  41  C.  C.  A.  290,  holding,  under  Neb.  Code  Civ.  Proc, 
^  11,  tit.  2,  suit  by  receiver  of  national  bank  barred  in  four  years; 
Hanchett  v.  Blair,  100  Fed.  826,  holding,  under  Gen.  Stats.  Nev.,  §  3651, 
foreign  corporation  cannot  plead  limitation  in  mortgage  foreclosure 
where  corporation  was  out  of  State ;  Aldrich  v.  McClaine,  98  Fed.  379, 
applying  Washington  statute  of  limitations  in  action  by  receiver  against 
stockholders  of  insolvent  national  bank  to  recover  assessments;  Aldrich 
V.  Skinner,  98  Fed.  377,  appljdng  Washington  statute  of  two  years 
in  suit  by  receiver  of  insolvent  national  bank  for  stockholder's  assess- 
ment; De  Weese  v.  Smith,  97  Fed.  318,  holding  Missouri  statute  of 
limitations  applies  in  action  in  Federal  court  by  receiver  to  recover 
assessment  of  stockholders  in  insolvent  national  bank;  Brady  v.  Daly, 
175  U.  S.  158,  44  L.  Ed.  116,  20  Sup.  Ct.  66,  State  statutes  of  limi- 
tation govern  actions  for  infringement  of  cop3nright;  Van  Orden  v. 
Mayor  etc.  of  Nashville,  67  Fed.  333,  reaffirming  rule;  Gabrielson 
V.  Waydell,  67  Fed.  343,  action  for  assault  and  battery  is  gov- 
erned by  State  statute  of  limitations;  Thompson  v.  German  Ins.  Co., 
76  Fed.  893,  right  of  national  bank  receiver  to  enforce  stockhold- 
ers' liability  may  be  barred  by  State  statute;  Computing  Scale  Co.  ▼. 
National  etc.  Scale  Co.,  79  Fed.  966,  reaffirming  rule;  Campbell  v. 
Mayor  etc.  of  New  York,  81  Fed.  183,  where  Federal  statute  of  limi- 
tations in  patent  case  displaced  State  statute,  but  was  repealed;  Bullion 
etc.  Bank  v.  Hegler,  93  Fed.  892,  State  statutes  of  limitation  are  rules 
of  decision  in  Federal  courts;  Rankin  v.  Barton,  69  Kan.  632,  77  Pac. 
531,  individual  liability  of  national  bank  stockholder  subject  to  State 
statute  of  limitations ;  Wheeler  v.  Castor,  11  N.  D.  354,  92  N.  W.  384, 
holding  defense  of  statutes  of  limitation  is  as  meritorious  as  other 
valid  defenses. 

Distinguished  in  American  Pneumatic  Tool  Co.  v.  Pratt  &  Whitney 
Co.,  106  Fed.  230,  holding  29  Stat.  694,  limiting  suits  for  profits  for 
infringement  of  patents  to  those  for  infringements  within  six  years 
before  suit  applies  to  patents  previously  issued ;  National  Cash  Register 
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Co.  V.  Leland,  77  Fed.  243,  act  of  1892,  allowing  deposition  to  be  taken 
in  mode  prescribed  by  State  laws,  confers  no  additional  rights  to  obtain 
proofs  by  interrogatories  addressed  to  adverse  party. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  K  B.  A.  (N.  S.)  42L 

Federal  courts  may,  under  section  721,  Bevised  Statutes,  refuse  to  en- 
force unreasonable  statute  of  limitations. 

Approved  in  United  States  v.  Banister,  70  Fed.  45,  action  for  pen- 
alty for  violation  of  alien  contract  law  is  limited  by  Rev.  Stats.,  §  1047. 

flection  721,  Bevised  Statutes,  regarding  adoption  of  State  laws,  applies 
where  jurisidctlon  is  exclusively  FederaL 

Approved  in.Cockrill  v.  Butler,  78  Fed.  686,  State  statutes  of  limi- 
tation apply  in  Federal  court's  proceedings  in  law  or  equity,  based  on 
Federal  or  State  statutes  or  common  law;  Edmunds  v.  Illinois  Cent. 

B.  R.  Co.,  80  Fed.  85,  action  in  Iowa  to  recover  damages  for  over- 
charges is  maintainable  by  assignee  under  State  law. 

Constitutionality  of  statutes  shortening  period  of  limitations;. 
Note,  1  L.  B.  A.  (N.  S.)  528. 

Statutes  of  limitations  affect  only  remedy,  and  wUl  be  enforced  gen- 
erally in  Federal  courts. 

Approved  in  Gurley  V.  Robertson,  178  Ala.  336,  59  South.  646,  main- 
tenance of  bill  in  equity  to  enforce  deficiency  decree  against  obligors 
on  notes  secured  by  mortgage  was  not  barred  by  laches,  where  bill  was 
filed  within  limitation  period;  Towson  v.  Denson,  74  Ark.  307,  86  S.  W. 
662,  and  Arbuckle  v.  Kelley,  144  Fed.  278,  both  upholding  Arkansas 
statute  providing  that  unimproved  and  uninclosed  lands  deemed  in 
possession  of  person  paying  taxes  for  seven  years,  at  least  three  of 
them  subsequent  to  passage  of  act;  Caiier  v.  New  Orleans  etc.~R.  Co., 
143  Fed.  101,  74  C.  C.  A.  293,  State  statute  of  limitations  held  not  to 
apply  to  action  for  damages  under  Interstate  Conmierce  Act;  Cockrill 
V.  Butler,  78  Fed.  681,  reaffirming  rule;  Brunswick  Terminal  Co.  v. 
National  Bank,  88  Fed.  610,  and  Underwood  v.  Patrick,  94  Fed.  471,  36 

C.  C.  A.  330,  limitations  are  governed  by  lex  fori;  Bullion  etc.  Bank 
V.  Hegler,  93  Fed.  894,  writing,  to  bar  statute,  must  contain  express 
promise  to  pay  pre-existing  debt ;  McEldowney  v.  Wyatt,  44  W.  Va.  714, 
45  L.  B.  A.  615,  30  S.  £.  240,  where  title  to  property  has  vested  under 
statute  of  limitations,  extension  of  statute  cannot  impair  same. 

Right  to  injunction  or  damages  in  an  action  for  infringement  of 
patent.    Note,  20  £.  B.  0.  856. 

Miscellaneous.  Cited  in  Hall  v.  Chicago  etc.  Ry.  Co.,  149  Fed.  567, 
holding  act  regulating  liability  of  interstate  carriers  for  injuries  to 
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employees  proepective  only  in  operation ;  Bradley  Timber  Co.  ▼.  White^ 
121  Fed.  783,  58  C.  C.  A.  55,  holding  objectionable  answer  to  involnn- 
tary  bankruptcy  petition  neither  admitting  nor  unevaBiTely  denying 
material  allegations  of  petition. 

155  XT.  8.  621-631,  39  L.  Ed.  284,  Ifi  Bap.  Ot.  224,  MABXBT  8T.  OASLB 
BY.  00.  V.  BOWI.ET. 

Patentable  novelty  is  determined  bj  court. 
Approved  in  Overweight  etc.  Elev.  Co.  v.  Improved  Order  Red  Men's 
HaU  Assn.,  94  Fed.  161,  36  C.  C.  A.  125,  following  rule ;  Singer  Mfg. 
Co.  V.  Cramer,  192  U.  S.  275,  48  L.  Ed.  444,  24  Sup.  Ct.  295,  holding 
where  court  can  from  mere  comparison  of  patents  determine  whether 
one  infringes  other  question  of  infringement  is  one  of  law;  Connors  v. 
Ormsby,  148  Fed.  14,  78  C.  C.  A.  181,  denying  invention  to  Ormsby  re- 
issued patent  No.  11,639,  for  transom-lifter;  Cramer  v.  Singer  Mfg. 
Co.,  147  Fed.  920,  78  C.  C.  A.  53,  holding  Cramer  patent  No.  271,426, 
for  sewing-machine  treadle,  not  infringed. 

Where,  hy  comparison  of  older  deylees,  patent  appears  not  to  be  novel, 
court  must  so  iiutmct  Jury. 

Approved  in  Roberts  v.  Bennett,  136  Fed.  195,  69  C  C.  A.  533,  deny- 
ing patentability  to  Bennett  design  patent  No.  25,927,  for  design  for 
basket  made  of  metal. 

Mere  carrying  forward  original  tlionght,  with  change  only  in  form  or 
degree,  Is  not  invention. 

Approved  in  Star  Hame  Mfg.  Co.  v.  United  States  Hame  Co.,  227 
Fed.  883,  Wiedrich  patent  for  hame  and  trace  connector  covers  com- 
bination, each  element  of  which  is  found  in  prior  art,  and  is  void  for 
lack  of  invention ;  Adrian  Wire  Fence  Co.  v.  United  Fence  Co.,  223  Fed. 
345,  138  C.  C.  A.  604,  claim  of  Williams  patent  for  improvement  in 
ties  for  wire  structures  and  Tiffany  patent  for  improvement  in  dies 
for  forming  such  ties  are  void  for  lack  of  invention ;  Ryan  Car  Co.  v. 
Live  Poultry  Transp.  Co.,  195  Fed.  527,  115  C.  C.  A.  435,  Mudd  patent 
for  improvement  in  poultry  cars,  changing  location  of  food  and  water 
trough,  is  void  for  lack  of  invention  in  view  of  prior  art  and  of  street 
patent  for  stock-cars;  Streit  v.  Kaiper,  143  Fed.  984,  75  C.  C.  A.  167, 
denying  invention  to  Streit  patent  No.  668,268,  for  foot-rest  for  chairs ; 
Sloan  Filter  Co.  v.  Portland  Gold  Min.  Co.,  139  Fed.  26,  71  C.  C.  A, 
460,  denying  invention  to  Sloan  patent  No.  587,874,  for  barrel  filter 
for  use  in  filtration  of  precious  metal  solutions;  Eames  v.  Worcester 
Polytechnic  Institute,  123  Fed.  74,  60  C.  C.  A.  37,  holding  void  for 
anticipation  Walker  patent  No.  411,845,  claim  1,  for  twist-drill  grind- 
ing-machine  with  drill  rest;  Plastic  Fireproof  Const.  Co.  v.  San  Fran- 
cisco, 97  Fed.  624,  holding  void  Brown  patent  No.  399,374,  claim  1, 
for  artificial  slate,  substituting  sheets  of  expanded  metal  for  woven 
wire ;  In  re  Blackmore,  33  App.  D.  C.  441,  aflBrming  rejection  of  appli- 
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cation  for  patent  for  new  process  for  making  formic  aldehydes  cov- 
ered by  existing  patents  and  publications  in  scientific  journals;  In  re 
Faber,  31  App.  D.  C.  533^  affirming  rejection  of  application  for  patent 
for  surgical  dressing  anticipated  by  two  patents;  In  re  Klemm,  21  App. 
D.  C.  190,  seam  for  sewed  articles  consisting  of  two  crossed  threads 
on  upper  surface  of  fabric  and  single  locking  thread  below  fabric  is 
not  patentable  in  view  of  two  French  patents ;  In  re  Iwan,  17  App.  D.  C. 
575,  affirming  rejection  of  application  for  patent  for  hay-knife  for  lack 
of  invention;  Fenton  Metallic  Mfg.  Co.  v.  Office  Specialty  Mfg.  Co., 
12  App.  D.  C.  218,  Hoffman  patent  for  improvement  in  roller-shelves 
for  books  is  valid  and  infringed;  Durham  v.  Seymour,  6  App.  D.  C. 
103,  claims  in  application  for  patent  for  improved  drainage  apparatus 
for  buildings  are  covered  by  former  patents  to  same  applicant,  and  an- 
ticipated by  other  American  and  English  patents. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    Note,  20  E.  B.  0.  81. 

Right  to  patent  for  application  of  old  mechanical  process  or  con- 
trivance to  analogous  purpose.    Note,  20  £.  "BL,  0.  123. 

Right  to  patent  for  new  process.    Note,  20  £.  B.  0,  131. 

Miscellaneous.  Cited  in  Duckworth  v.  Appostalis,  208  Fed.  937, 
overruling  demurrer  to  second  count  of  declaration  in  action  for  per- 
sonal injuries  received  while  guest  in  restaurant  in  Kentucky. 

165  U.  8.  631-647,  39  L.  Ed.  289,  15  Sup.  Ot.  237,  DAVIS  v.  8CHWABTZ. 

Findings  of  master  as  to  facts  and  conclusions  of  law  are  presumed 
correct. 

Approved  in  La  Bourgogne,  144  Fed*  783,  75  C.  C.  A.  647,  and  Last 
Chance  Min.  Co.  v.  Bunker  Hill  &  Sullivan  Min.  etc.  Co.,  131  Fed.  588, 
66  C.  C.  A.  299,  both  reaffirming  rule;  Goldsmith  Silver  Co.  v.  Savage, 
229  Fed.  628,  affirming  decree  based  on  findings  of  master  in  suit  for 
infringement  of  trademark  and  for  unfair  competition;  United  States 
V.  United  Surety  Co.,  226  Fed.  986,  confirming  report  of  master  in  action 
to  enforce  mechanic's  lien ;  In  re  Utica  Pipe  Foundry  Co.,  221  Fed.  790, 
confirming  report  of  master  disallowing  certain  claims  against  bank- 
rupt; Continuous  Glass  Press  Co.  v.  Schmertz  Wire  Glass  Co.,  219  Fed. 
205,  135  C.  C.  A.  85,  decree  awarding  damages  in  suit  for  infringement 
of  patent  is  modified  and  made  to  conform  to  amount  of  damages 
awarded  by  master;  International  Harvester  Co.  v.  Carlson,  217  Fed. 
738, 133  C.  C.  A.  430,  holding  report  of  referee  in  bankruptcy  is  advisory  . 
only  and  affirming  discharge  of  bankrupt;  Abbott  v.  Underwood,  216 
Fed.  337,  132  C.  C.  A.  479,  reversing  decree  of  specific  performance 
against  husband  of  deceased  wife's  contract  to  convey  land  in  Kansas 
in  which  husband  did  not  join,  where  master  and  district  judge  over- 
looked Kansas  statute  under  which  husband  has  undivided  half  interest 
in  property  of  deceased  wife ;  Connor  v.  United  States,  214  Fed.  527,  529, 
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131  C.  C.  A.  68,  reversing  decree  for  eancellation  of  patents  to  desert 
lands  with  directions  to  confirm  report  of  master  that  evidence  was 
insufScient  to  establish  fraudulent  proof  of  reclamation  and  quantity  of 
water  appropriated  for  irrigation  purposes ;  Western  Transit  Co.  v.  Dav- 
idson S.  S.  Co.,  212  Fed.  701,  129  C.  C.  A.  232,  reversing  decree  based 
on  commissioner's  findings  in  suit  in  admiralty  for  collision;  Hatties- 
burg  Lumber  Co.  v.  Herrick,  212  Fed.  843,  129  C.  C.  A.  288,  reversing 
decree  in  suit  for  accounting  with  directions  to  enter  decree  confirming 
report  of  master  appointed  by  consent;  Epstein  v.  Steinfeld,  210  Fed. 
237, 127  C.  C.  A.  54,  appellate  court  refuses  to  disturb  findings  of  referee 
in  bankruptcy  affirmed  by  District  Court ;  Hitner  v.  Diamond  State  Steel 
Co.,  207  Fed.  620,  confirming  report  of  master  in  equity  suit,  where 
reference  was  by  court  and  not  by  consent  and  it  was  not  shown  that 
mistake  was  made;  Haines  v.  First  Nat.  Bank,  203  Fed.  227,  228,  121 
C.  C.  A.  431,  affirming  decree  based  on  report  of  special  master  ap- 
pointed by  consent  of  parties  that  funds  of  corporation  used  to  pay 
notes  of  bank  were  not  impressed  with  trust  so  as  to  be  recoverable  for 
benefit  of  estate  of  new  company  in  bankruptcy;  Peterson  v.  Mettler, 
198  Fed.  940,  affirming  report  of  master  in  suit  by  bankrupt's  trustee  to 
recover  preference  and  allowing  recovery  of  property  conveyed  by  bank- 
rupt to  his  brother;  In  re  Senoia  Duck  Mills,  193  Fed.  719,  confirming 
report  of  special  master  in  bankruptcy  proceedings;  Bliss  v.  Washoe 
Copper  Co.,  186  Fed.  825,  109  C.  C.  A.  133,  affirming  decree  refusing  to 
enjoin  operation  of  smelter  based  on  report  of  master  before  whom  wit- 
nesses testified  as  to  damage  done  to  crops  of  farmers  by  smoke  and 
fumes  from  smelter;  Houston  Oil  Co.  v.  Wilhelm,  182  Fed.  477,  104 
C.  C.  A.  618,  holding  evidence  was  sufficient  to  sustain  finding  of  master 
that  defendants  were  not  bona  fide  purchasers,  and  reversing  decree 
with  directions  to  confirm  master's  report;  United  S.  S.  Co.  v.  Haskina, 
181  Fed.  964, 104  C.  C.  A.  426,  affirming  decree  for  damages  to  shipment 
of  coffee  based  on  finding  of  commissioner  in  admiralty  case;  Spring 
Garden  Ins.  Co.  v.  Amusement  Syndicate  Co.,  178  Fed.  522,  531,  102 
C.  C.  A.  29,  affirming  decree  based  on  findings  of  master  in  suit  by  insur- 
ance companies  for  accounting  and  contribution,  and  to  restrain  actions 
at  law  by  insured ;  Wabash  Ry.  Co.  v.  Compton,  172  Fed.  21,  96  C.  C.  A. 
603,  affirming  decree  based  on  master's  report  stating  account  to  deter- 
mine net  earnings  of  railroad  composing  part  of  consolidated  system  and 
disallowing  certain  credits  claimed  by  railroad;  Cimiotti  Unhairing  Co. 
v.  American  Fur  Ref.  Co.,  168  Fed.  532,  93  C.  C.  A.  546,  affirming  decree 
holding  amount  recoverable  on  indemnity  bond  given  in  injunction  suit 
is  limited  to  amount  of  bond,  and  damages,  interest  or  costs  cannot  be 
awarded  in  addition;  Guarantee  Gold  Bond  etc.  Co.  v.  Edwards,  164 
Fed.  812,  90  C.  C.  A.  585,  reversing  finding  of  master  and  holding  deed 
of  Indian  woman  to  cashier  of  bank  was  procured  by  fraud  and  was 
intended  as  mortgage;  Ohio  Valley  Bank  Co.  v.  Mark,  163  Fed.  158, 
24  L.  B.  A.  (N.  S.)  184,  89  C.  C.  A.  605,  affirming  decree  based  on  finding 
of  referee  in  bankruptcy  and  allowing  claimant  upon  surrender  of  void- 
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able  preference  to  prove  his  debt;  Cimiotti  Unhaiiing  Co  v.  American 
Fur  Refining  Co.,  158  Fed.  173,  holding  liability  of  complainant  on  in- 
junction bond  in  suit  to  restrain  infringement  of  patent  is  limited  to 
amount  of  bond,  and  refusing  to  allow  additional  damages  and  costs 
allowed  by  master ;  Mastin  v.  Noble,  157  Fed.  508,  85  C.  C.  A.  98,  affirm- 
ing decree  dismissing  bill  to  set  aside  lease  based  on  master's  report, 
where  evidence  was  insufficient  to  show  that  agent  making  lease  had 
secret  interest ;  Hapgood  v.  Berry,  157  Fed.  813,  85  C.  C.  A.  171,  affirm- 
ing decree  based  on  findings  of  master  in  suit  for  accounting  between 
parties  to  contract;  Haight  &  Freese  Co.  v,  Weiss,  156  Fed.  334,  84 
C.  C.  A.  224,  where  order  referring  cause  to  master  would  have  been 
irregular  when  made,  under  equity  rules,  unless  by  consent  of  parties, 
such  consent  must  be  presumed  by  appellate  court  in  absence  of  any- 
thing on  subject  in  record;  The  North  Star,  151  Fed.  177,  80  C.  C.  A. 
536,  holding  disallowance  by  commissioner  of  demurrage  to  vessels  in- 
jured in  collision  is  sustained  by  evidence ;  Sandf ord  v.  Embry,  151  Fed. 
983,  984,  81  C.  C.  A.  167,  affirming  decree  based  on  findings  of  master  in 
partnership  accounting;  McCourt  v.  Singers-Bigger,  145  Fed.  112,  7 
Ann.  Gas.  287,  76  C.  C.  A.  73,  statement  of  account  by  master  between 
parties  not  reviewable  where  he  was  not  required  to  and  did  not  report 
all  evidence;  Streeter  v.  Sanitary  Dist.  of  Chicago,  133  Fed.  126,  66 
C.  C.  A.  190,  general  finding  on  trial  by  court  without  jury  has  same 
effect  as  verdict  of  jury;  Paauhau  Sugar  Plantation  Co.  v.  Palapala, 
127  Fed.  924,  62  C.  C.  A.  552,  holding  on  appeal  in  admiralty  where 
evidence  taken  by  witnesses  before  lower  court,  decision  of  District 
Court  will  be  reversed  only  if  clearly  against  evidence;  Baker-Whitely 
Coal  Co.  V.  Neptune  Nav.  Co.,  120  Fed.  249,  56  C.  C.  A.  83,  holding 
decision  of  lower  court  in  admiralty  will  not  be  reversed  if  objection  on 
appeal  is  to  fact  found  below  unless  error  is  clear ;  Sanders  v.  Riverside, 
118  Fed.  723,  55  C.  C.  A.  240,  holding  where  parties  in  suit  to  quiet  title 
stipulate  for  reference  to  master,  one  cannot  object  that  equity  has  no 
jurisdiction ;  Murphy  v.  Southern  Ry.  Co.,  115  Fed.  269,  53  C.  C  A.  477, 
confirming  finding  of  sx>ecial  master  made  on  conflicting  evidence  in 
reference  by  consent;  John  Hancock  Mut.  Life  Ins.  Co.  v.  Houpt,  113 
Fed.  575,  sustaining  findings  of  master  that  statements  made  in  applica- 
tion and  warranted  as  true  were  false,  material  and  misled  company; 
Jacobsen  v.  Lewis  Klondike  Expedition  Co.,  112  Fed.  78,  50  C.  C.  A. 
121,  sustaining  finding  of  fact  by  Admiralty  Court  that  towing  steamer 
was  negligent  in  abandoning  tow ;  The  Anaces,  106  Fed.  743,  45  C.  C.  A. 
596,  holding  finding  of  facts  made  by  Admiralty  Court  are  presumptively 
correct  when  based  on  conflicting  evidence;  Western  Union  Tel.  Co.  v. 
American  Bell  Tel.  Co.,  105  Fed.  686,  confirming  master's  report"  upon 
rentals  or  royalties  from  telephone  patents  covered  in  contract  between 
parties;  Belding  v.  Hebard,  103  Fed.  541,  43  C.  C.  A.  296,  sustaining 
finding  of  master  that  certain  trees  were  State  line  trees  between  Ten- 
nessee and  North  Carolina  and  marked  as  such  in  1821;  Singleton  v. 
Felton,  101  Fed.  527,  42  C.  C.  A.  57,  holding  conclusion  of  special  master 
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that  decedent  was  intruder  on  construction  train  and  presence  unknown 
to   train   hands    not    reviewable    unless    manifest    error    appears;  The 
Columbian,  100  Fed.  995,  holding  Circuit  Court  of  Appeals  is  not  bound 
by  finding  of  fact  made  by  lower  court  in  admiralty  case;  Murphy  v. 
Southern  Ry.  Co.,  99  Fed.  469,  holding  finding  of  master  in  chancery 
on  question  of  boundary  "should  not  be  lightly  interfered  with";  Mc- 
Donald V.  Kenney,  101  Ark.  16,  140  S.  W.  1002,  holding  findings  of 
referee  on  consent  reference  as  to  value  of  rents  and  improvements  on 
real  estate,  based  on  conflicting  evidence,  should  not  have  been  set  aside ; 
McVeigh  v.  Chicago  Mill  etc.  Co.,  96  Ark.  490,  132  S.  W.  641,  holding 
interpretation  of  contract  is  question  of  law  on  which  parties  are  not 
bound  by  conclusions  of  master  in  action  on  contract  for  preparation  of 
abstract  of   title;  Claypool  v.  Johnston,  91  Ark.  553,  121  S.  W.  942, 
master  appointed  by  order  of  court  directing  him  to  take  testimony  as 
to  value  of  fruit  trees  and  report  evidence  was  not  authorized  to  make 
finding  as  to  such  value;  De  Baca  v.  Santo  Domingo,  10  N.  M.  39,  60 
Pac.  73,  holding  findings  of  fact  made  by  court  on  waiver  of  jury  en- 
titled to  as  much,  if  not  more  consideration,  than  findings  of  referee; 
•Curry  v.  McDaniel,  33  Okl.  20,  124  Pac.  319,  reversing  judgment  in  suit 
by  widow  to  have  dower  set  apart  to  her  in  certain  lands,  where  report 
of  master  is  not  sustained  by  evidence;  Hope  v.  Bourland,  21  Okl.  868, 
98  Pac.  581,  where  master  finds  mistake  is  unilateral  and  there  was  no 
fraud,  decree  reforming  deed  was  erroneous ;  dissenting  opinion  in  Snow 
V.  Hazlewood,  157  Fed.  908,  86  C.  C.  A.  226,  majority  reversing  decree 
based  on  report  of  master  in  suit  for  cancellation  of  deed  and  account- 
ing, where  evidence  was  insufficient  to  sustain  burden  on  defendant  to 
show  that  attorney  had  no  secret  interest  in  purchase;  dissenting  opin- 
ion in  Chauncey  v.  Dyke  Bros.,  119  Fed.  21,  55  C.  C.  A.  579,  majority 
holding  stipulation  between  mortgagees  and  lienholders  to  submit  pri- 
ority of  liens  to  referee  operated  as  consent  of  mortgagees  to  sale  of 
property  free  from  all  liens ;  dissenting  opinion  in  Wells,  Faigo  &  Co.  v. 
Walker,  9  N.  M.  202,  203,  50  Pac.  924,  majority  holding  where  entire 
case  is  referred  to  master  by  consent,  findings,  if  supported  by  evidence, 
are  conclusive;  American  Bell  Tel.  Co.  v.  Western  Union  Tel.  Co.,  69 
Fed.  671,  16  C.  C.  A.  367,  and  Walters  v.  Western  etc.  R.  R.  Co.,  69 
Fed.  710,  master's  report  as  to  amount  of  attorney's  compensation  held 
binding;  Moline  Plow  Co.  v.  Carson,  72  Fed.  389,  18  C.  C.  A.  606,  The 
Elton,  83  Fed.  520,  31  C.  C.  A.  496,  Lake  Erie  etc.  R.  R.  Co.  v.  Fremont, 
92  Fed.  731,  34  C.  C.  A.  625,  Field  v.  Romero,  7  N.  M.  640,  41  Pac.  519, 
Perea  v.  Harrison,  7  N.  M.  676,  41  Pac.  531,  Gentile  v.  Kennedy,  8  N.  M. 
350,  45  Pac.  879,  Wells,  Fargo^&  Co.  Express  v.  Walker,  9  N.  M.  184,  60 
Pac.  358,  and  First  Nat.  Bank  v.  McClellan,  9  N.  M.  644,  58  Pac.  349, 
master's  findings  should  not  be  overruled  where  sustained  by  some  evi- 
dence and  not  manifestly  wrong;  Tug  River  Coal  etc.  Co.  v.  Brigel,  86 
Fed.  823,  and  Ruhlender  v.  Chesapeake  etc.  R.  R.  Co.,  91  Fed.  7,  33 
C.  C.  A.  299,  finding  of  fact  by  commissioner,  concurred  in  by  court,  will 
ordinarily  be  accepted  by  Circuit  Court  of  Appeals;  The  £.  Luckenbach, 
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93  Fed.  843,  35  C.  C.  A,  628,  decision  of  trial  court  in  admiralty  on 
questions  of  fact  will  be  revereed  only  for  great  preponderance  of  ad- 
verse evidence ;  De  Cordova  v.  Korte,  7  N.  M.  682,  41  Pac.  528,  for  court 
to  set  aside  findings  of  master  on  conflicting  evidence,  is  error;  Givcns 
V.  Veeder,  9  N.  M.  260,  50  Pac.  317,  master's  finding  of  fact  is  equiv- 
alent to  special  verdict  of  jury;  Witt  v.  Cuenod,  9  N.  M.  146,  50  Pac. 
329,  presumption  that  master's  findings  are  correct  does  not  obtain  after 
they  have  been  successfully  assailed;  Simonds  Rolling-Mach.  Co.  v. 
Hathorn  Mfg.  Co.,  83  Fed.  492,  arguendo. 

Distinguished  in  Bates  v.  Dresser,  ^229  Fed.  774,  refusing  to  confirm 
report  of  master  and  holding  directors  of  bank  were  negligent  in  failing 
to  make  examinations  at  proper  times  and  in  proper  manner,  and  were 
liable  for  losses  by  theft;  Railroad  Commission  v.  Central  of  Georgia 
Ry.  Co.,  170  Fed.  236,  96  C.  C.  A.  117,  reversing  preliminary  injunctions 
granted  to  restrain  enforcement  of  State  statute  fixing  railroad  rates 
alleged  to  be  confiscatoiy,  where  rates  have  not  gone  into  effect  and  prac- 
tical test  is  necessary  to  ascertain  truth;  United  States  Trust  Co.  v. 
Mercantile  Trust  Co.,  88  Fed.  153,  31  C.  C.  A.  427,  rule  making  special 
master's  findings  of  fact  conclusive  does  not  apply  where,  by  subsequent 
stipulation,  additional  evidence  is  introduced;  Greenhaw  v.  Combs,  74 
Ark.  338,  339,  69  L.  B.  A.  827,  86  S.  W.  769,  770,  while  referee's  findings 
of  fact  have  same  effect  as  verdict  of  jury,  his  conclusions  of  law  are  not 
binding;  Murphy  v.  Patterson,  24  Mont.  680,  63  Pac.  376,  holding  where 
reference  is  made  to  take  testimony,  referee's  determination  of  issues 
have  no  effect. 

Conclusiveness  and  weight  of  master's  findings  of  fact.    Note,  19 
Ann.  Gas.  910,  914. 

Bona  fide  mortgage,  for  precedent  debt,  and  perferrlng  creditor,  Is 
valid  unless  prohibited. 

Approved  in  In  re  National  Boat  &  Engine  Co.,  216  Fed.  214,  trust 
deed  executed  by  corporation  and  withheld  from  record  to  avoid  injury 
to  credit  of  company  was  fraudulent  and  void,  and  not  valid  considera- 
tion for  transfer  of  mortgage  bonds  to  claimant;  In  re  Watson,  201  Fed. 
1003,  withholding  from  record  mortgage  given  by  bankrupt  to  his  mother 
on  advice  of  third  persons  to  avoid  double  taxation  did  not  invalidate 
mortgage  for  fraud;  Ohio  Valley  Bank  Co.  v.  Mack,  163  Fed.  157,  24 
L.  R.  A.  (N,  S.)  184,  89  C.  C.  A.  605,  where  bankrupt  within  four  months 
of  bankruptcy  borrowed  money  on  mortgage  and  paid  indebtedness  t<5 
his  father,  fact  of  preference  does  not  invalidate  debt  or  mortgage  of 
lender  where  father  has  been  required  to  restore  preference  to  trustee; 
Thomas  v.  Fletcher,  153  Fed.  228,  transfer  of  merchant's  stock  to  wife 
to  prevent  levy  attachments  was  fraudulent;  Mercantile  Exch.  Bank  v. 
Taylor,  51  Fla.  490,  41  South.  27,  fact  that  mortgage  is  made  on  property 
worth  eighteen  thousand  dollars  to  secure  debt  of  four  thousand  four 
hundred  dollars  is  not  sufficient  to  establish  fraudulent  intent  in  execu- 
tion of  mortgage;  Larch  v.  Holz,  53  Ind.  App.  68,  101  N.  E.  131,  re- 
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fusing  to  vacate  mortgage,  given  to  secure  bona  fide  debt,  wbicli  results 
in  defeating  claims  of  other  creditors;  Lehrenkrauss  v.  Bonnell,  199 
N.  T.  245,  92  N.  E.  638,  mortgage  to  secure  pre-existing  debt  is  not 
invalid,  though  debtor  intended  to  defraud  other  creditors,  where  mort- 
gagee did  not  participate  in  such  inteht. 

Distinguished  in  Rogers  v.  Page,  140  Fed.  605,  606,  72  C.  C.  A.  164, 
agreement  not  to  record  mortgage  and  alteration  appearing  on  its  face, 
held  to  show  want  of  good  faith. 

Mortgage  merely  hindering  other  creditors  is  not  necessarily  nnlawfuL 
Approved  in  Henderson  v.  Adams,  15  Utah,  42,  48  Pac.  402,  fact  that 
security  given  bank  may  delay  collection  of  plaintiff's  judgment  does 
not  render  securities  fraudulent. 

Participation  in  debtor's  fraudulent  intent  invalidating  transfer. 
Note,  31  L.  B.  A.  615,  630,  631,  645. 

Preference  by  mortgage  or  sale  as  assignment  for  creditors.    Note, 
37  L.  R.  A.  345. 

Assignment  for  creditors  may  prefer  one  creditor,  and  debtor  may  con- 
vey to  him  after  others  have  begun  suit. 

Approved  in  United  States  Rubber  Co.  v.  American  Oak  Leather  Co., 
181  U.  S.  448,  45  L.  Ed.  946,  21  Sup.  Ct.  676,  holding  insolvent  debtor 
may  prefer  one  creditor^  and  if  preference  is  set  aside,  creditor  may 
share  pro  rata;  In  re  Chase,  124  Fed.  757,  59  C.  C.  A.  629,  holding 
assignee,  under  fair  assignment  made  with  no  attempt  to  defraud  credi- 
tors, may  recover  for  disbursements  and  services  for  benefit  of  estate. 

Assignment  for  creditors,  with  preferences,  must  convey  all  property 
for  benefit  of  certain  creditors. 

Approved  in  Anniston  Iron  etc.  Co.  v.  Anniston  Rolling  Mill  Co.,  125 
Fed.  976,  holding  direct  transfer  to  creditors  without  intervention  of 
trustee  duly  appointed  is  not  assignment  for  benefit  of  creditors; 
Smith-McCord  Dry-Goods  Co.  v.  Carson,  59  Kan.  301,  52  Pac. 
883,  bill  of  sale  .to  A  in  consideration  of  his  payment  of  certain  debts 
of  vendor  is  not  a  general  assignment. 

Question  of  good  faith  is  one  of  fact.    Mere  error  of  judgment  cannot 
Impute  fraud. 

Approved  in  Westheimer  v.  Goodkind,  24  Mont.  99,  60  Pac.  814,  sus- 
taining chattel  mortgage  given  to  secure  note  and  future  advances ;  Blair 
State  Bank  v.  Bunn,  61  Neb.  469,  85  N.  W.  529,  holding  transfers  made 
to  relatives  of  debtor,  though  subject  to  scrutiny,  are  valid  when  made 
bona  fide. 

Parol  evidence  that  instrument  importing  a. complete  transfer  was 
intended  as  a  mortgage  or  pledge.    Note,  L.  R.  A.  1916B,  570. 

Distinct  clalma,  Joined  for  convenience,  cannot  give  Juzisdictlon;  aliter 
where  claims  under  same  title. 
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Approved  in  Troy  Bank  v.  G.  A.  Whitehead  &  Co.,  222  U.  S.  41,  56 
L.  Ed.  82,  32  Sup.  Ct.  9,  Circuit  Court  has  jurisdiction  of  suit  by  two 
plaintiffs  to  enforce  vendor's  lien  securing  notes  aggregating  more  than 
two  thousand  dollars,  which  neither  can  enforce  in  absence  of  other, 
though  claim  of  each  is  less  than  two  thousand  dollars;  Wees  v.  Elbon, 
61  W.  Va.  389,  56  S.  E.  614,  holding  Supreme  Court  of  Appeals  has  no 
jurisdiction  to  enforce  mechanics'  liens  arising  out  of  separate  and  dis- 
tinct contracts,  except  as  to  those  separate  liens  exceeding  sum  of  one 
hundred  dollars. 

Distinguished  in  McDaniel  v.  Traylor,  196  U.  S.  430,  49  L.  Ed.  540, 
25  Sup.  Ct.  369,  value  of  subject  matter  in  suit  to  set  aside  judgments 
against  estate  on  ground  that  they  were  fraudulently  obtained  by  de- 
fendants in  concert,  total  amount  of  claims. 

Enforceability  of  contract  to  make  settlement.    Note,  24  E.  B.  0. 
187. 

Miscellaneous.  Cited  in  Carter  Mach.  Co.  v.  Hanes,  70  Fed.  866, 
erroneously  citing  principal  case  to  second  syllabus  point,  preceding 
case. 

155  U.  S.  648-664,  39  L.  Ed.  297,  15  Sup.  Ct.  207,  HOOPEB  v.  OAUFOBKIA. 

Foreign  corporation's  right  to  do  business  depends  on  State  laws,  unless 
huslness  is  Federal. 

Approved  in  Black  v.  Vermont  Marble  Co.,  1  Cal.  App.  719,  82  Pac. 
1061,  Attorney  General  v.  Electric  etc.  Battery  Co.,  188  Mass.  240, 
74  N.  E.  467,  and  Fisher  v.  Traders'  Mut.  Life  Ins.  Co.,  136  N.  C.  221, 
48  S.  E.  669,  all  reaflSrming  rule;  Interstate  Amusement  Co.  v,  Albert, 
239  U,  S.  566,  568,  60  L.  Ed.  443,  36  Sup.  Ct.  169,  upholding  statute  pf 
Tennessee,  requiring  foreign  corporation  to  file  copy  of  charter  and  to 
take  other  specified  steps  before  it  can  maintain  action  in  State  courts; 
Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  203,  69  L.  Ed.  197,  35  Sup.  Ct.  57, 
statute  of  South  Dakota,  requiring  foreign  corporations  before  bring- 
ing suit  in  State  courts  on  claims  arising  in  interstate  commerce,  to  file 
certificate  of  incorporation,  pay  fees,  and  appoint  agent  on  whom 
process  may  be  served,  is  void;  Western  Union  Tel.  Co.  v.  Kansas,  216 
U.  S.  46,  64  L.  Ed.  374,  30  Sup.  Ct.  190,  statute  of  Kansas  imposing  tax 
on  interstate  telegraph  company  of  specified  per  cent  of  capital,  in- 
cluding property  within  and  without  State  as  condition  of  right 
to  transact  local  business,  is  void;  Pullman  Co.  v.  Elansas,  216 
U.  S.  67,  72,  73,  64  L.  Ed.  386,  S88,  30  Sup.  Ct.  232,  statute  of 
Kansas  levying  tax  on  company  for  privilege  of  doing  intrastate 
business  in  form  of  fee  of  specified  per  cent  of  capital,  including 
property  within  and  without  State,  is  void;  Swing  v.  W«3ton  Lumber 
Co.,  205  U.  S.  278,  51  L.  Ed.  800,  27  Sup.  Ct.  497,  dismissing  writ  of 
error  to  review  decision  of  State  court  that  foreign  insurance  company 
cannot  recover  assessments  on  policy  issued  within  State  for  failure 
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to  comply  with  statutory  requirements;  Old  Wayne  Mut.  Life  Assn.  ▼. 
McDonough,  204  U.  S.  21,  51  L.  EcL  351,  27  Sup.  Ct.  236,  where  in- 
surance company  of  Indiana  executes  policy  in  Indiana  on  life  of 
citizen  of  Pennsylvania  without  complying  with  Pennsylvania  statute, 
assent  to  service  of  process  upon  insurance  commissioner,  will  not  be 
implied,  and  judgment  of  Pennsylvania  court  without  notice  to  cor- 
poration is  void,  and  not  entitled  to  full  faith  and  credit  in  Indiana; 
Security  etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  249,  50  L.  Ed.  1015,  26  Sup. 
Ct.  619  (affirming  Prewitt  v.  Security  etc.  Ins.  Co.,  119  Ky.  334,  83 
S.  W.  614),  upholding  statute  requiring  insurance  commissioner  to 
revoke  license  of  company  removing  suit  to  Federal  courts;  Williams 
V.  Gaylord,  186  U.  S.  168,  46  L.  Ed.  1108,  22  Sup.  Ct.  802  (affirming  102 
Fed.  375) ;  42  C.  C.  A.  401,  upholding  California  act  of  April  30,  1880, 
requiring  consent  of-  stockholders  of  foreign  mining  corporation  for 
sale  of  mining  g^und  within  the  State;  Waters-Pierce  Oil  Co.  v. 
Texas,  177  U.  S.  46,  44  L.  Ed.  665,  20  Sup.  Ct.  525,  sustaining  forfeiture 
of  right  of  foreign  corporation  to  operate  in  Texas  for  violation  of  act 
of  1889,  under  which  permission  was  given;  Cyclone  Min.  Co.  v.  Baker 
Light  etc.  Co.,  165  Fed.  998,  foreign  corporation  operating  mine  in 
Oregon  without  complying  with  laws  relating  to  foreign  corporations, 
cannot  maintain  action  in  Federal  or  State  court  to  enforce  contract 
made  in  conduct  of  its  business;  Nelson  v.  Bank  of  Fergus  County,  157 
Fed.  167,  18  Ann.  Oas.  811,  84  C.  C.  A.  609,  failure  of  foreign  corpora- 
tion to  make  report  required  by  code  of  Montana  renders  its  directors 
liable  for  existing  debts  of  corporation;  Tennis  Bros.  Co.  v.  Wetzel  etc. 
Ry.  Co.,  140  Fed.  196,  reasonable  requirements  may  be  imposed  as 
conditions  precedent  to  foreign  corporation  doing  business  within  State ; 
London,  Paris,  etc.  Bank  v.  Aronstein,  117  Fed.  608,  54  C.  C.  A.  663, 
holding  British  corporation  operating  in  California,  maintaining  office 
therein  and  issuing  shares,  is  governed  as  to  such  issue  by  CaHfomia 
law;  Corley  v.  Travelers'  Protective  Assn.,  105  Fed.  859,  46  C.  C.  A. 
278,  upholding  Ky.  Stats.,  §  679,  requiring  all  policies  issued  to  persons 
within  State  by  corporation  operating  therein  to  have  attached  any 
portion  of  Constitution  referred  to  therein;  Diamond  Glue  Co.  v.  United 
States  Glue  Co.,  103  Fed.  839,  upholding  Wis.  Rev.  Stats.,  §  1770b, 
prohibiting  foreign  corporations  from  transacting  business  or  disposing 
of  property  in  State  unless  filing  copy  of  charter;  State  v.  Hodges,  114 
Ark.  164,  169  S.  W.  945,  upholding  act  of  1907,  providing  for  revocation 
of  right  to  do  business  in  State  of  foreign  corporation  removing  suit 
against  it  in  State  to  Federal  court  without  consent  of  other  party; 
Continental  Life  Ins.  Co.  v.  Hattabaugh,  21  Idaho,  295,  121  Pac.  84, 
upholding  statutes  regulating  life  insurance  companies  doing  business 
within  State  and  fixing  rate  of  interest  upon  loans  upon  policy;  Old 
Wayne  Mut.  Life  Assn.  v.  McDonough,  164  Ind.  327,  73  N.  E.  705,  up- 
holding statute  requiring  foreign  insurance  companies  to  stipulate  that 
service  may  be  had  upon  insurance  commissioner;  Brown-Ketcham  Iron 
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Works  V.  George  B.  Swift  Co.,  53  Ind.  App.  645,  647,  100  N.  E.  589, 
act  of  1908,  prescribing  conditions  under  which  foreign  corporations 
may  do  business  within  state  aiid  requiring  them  to  appoint  agent  to 
accept  service  of  process,  may  be  amended  or  repealed;  State  ex  rel. 
Coleman  v.  Western  Union  Tel.  Co.,  75  Kan.  633,  645,  661,  90  Pac.  308, 
312,  318,  foreign  corporatipn  engaged  in  interstate  commerce  and  trans- 
acting business  for  Federal  government  may  be  ousted  from  privilege 
of  engaging  in  nongovernmental  intrastate  business  for  failure  to  comply 
with  law;  Commonwealth  v.  Read  Phosphate  Co.,  113  Ky.  38,  67  S.  W: 

46,  State  may  control  sale  of  articles  of  interstate  commerce  by  foreign 
corporation;  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212  Mass. 

47,  Ann.  Oas.  19130,  805,  98  N.  E.  1062,  upholding  statute  of  1909,  re- 
quiring foreign  corporation  to  pay  annual  excise  tax  of  specified  per 
cent  of  capital  stock,  tax  not  to  exceed  two  thousand  dollars  in  given 
year;  Aldrich  v.  Blatchford,  175  Mass.  371,  56  N.  E.  701,  upholding 
Pub.  Stats.,  c.  164,  §§2,  4,  providing  that  nonresident  who  cannot  be 
served  within  State  bringing  action  shall  be  liable  to  defendant  in 
cross-action  on  service  on  former's  attorney;  State  v.  Vandiver,  222 
Mo.  230,  121  S.  W.  51,  upholding  act  of  1907,  prohibiting  issuance  of 
license  to  do  business  within  State  to  foreign  corporations  paying 
salary  greater  than  fifty  thousand  dollars  to  one  person ;  State  v.  Stand- 
ard Oil  Co.,  218  Mo.  377,  116  S.  W.  1018,  upholding  statute  providing 
for  forfeiture  of  corporate  franchise  and  licenses  on  conviction  of 
corporation  of  violating  provisions  prohibiting  pools,  trusts,  conspiracies 
and  agreements  to  regulate  prices  and  limit  trade;  State  v.  Standard 
Oil  Co.,  194  Mo.  149,  91  S.  W.  1069^  foreign  corporation  by  entering 
State  impliedly  consents  to  statute  requiring,  on  notice  to  its  attorney, 
its  nonresident  officers  to  appear  and  testify;  Groel  v.  United  Elec.  Co., 
69  N.  J.  Eq.  412,  60  Atl.  828,  where  State  law  compelled  foreign  cor- 
poration to  designate  agent  on  whom  process  might  be  served,  service 
on  such  agent  good  though  corporation  had  attempted  to  revoke  his 
authority  without  appointing  another  agent;  J.  J.  Hay  &  Bro.  v.  Union 
Fire  Ins.  Co.,  167  N.  C.  85,  83  S.  E.  243,  fire  policies  issued  on  property 
within  State  through  agency  of  Pennsylvania  not  licensed  to  do  busi- 
ness in  State,  but  on  behalf  of  insurance  companies  so  licensed,  are 
valid;  Commonwealth  v.  Fidelity  etc.  Co.,  244  Pa.  71,  90  Atl.  439, 
execution  of  bonds  by  foreign  surety  company  within  State  is  taxable 
as  business  done  within  State;  State  ex  rel.  New  York  Life  Ins.  Co.  v. 
McMaster,  84  S.  C.  500,  66  S.  E.  879,  upholding  act  of  1909,  requiring 
foreign  insurance  companies  to  pay  for  privilege  of  doing  business  in 
State  certain'  taxes  charged  against  them  in  past  years  under  invalid, 
statute;  New  York  Life  Ins.  Co.  v.  Bradley,  83  S.  C.  423,  424,  66  S.  E. 
434,  tax  under  Civil  Code  of  1902  on  gross  income  of  foreign  insurance 
companies  not  limited  to  property  within  State,  is  void;  North  British 
etc.  Ins.  Co.  v.  Craig,  106  Tenn.  630,  62  S.  W.  157,  holding  insurance 
commissioner  cannot  be  restrained  from  revoking  license  of  foreign 
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corporation,  under  Acts  1895,  e.  160,  for  failing  to  comply  with  the  law; . 
State  V.  Schlitz  Brewing  Co.,  104  Tenn.  753,  78  Am.  St  Bap.  Ml,  59 
S.  W.  1041,  upholding  Acts  1897,  c.  94,  prohibiting  transactions  cal- 
culated to  lessen  competition  in  commodities  and  prohibiting  foreign 
corporations  violating  same  from  operating  within  State;  Cook  v. 
Howland,  74  Vt.  397,  398,  93  Am.  St.  Bep.  914,  52  Atl.  974,  upholding 
Stats.,  §  4181,  prohibiting  foreign  insurance  corporations  from  operat- 
ing within  State  unless  they  have  filed  statement  and  received  license; 
-State  V.  Columbian  Nat.  Life  Ins.  Co.,  141  Wis.  569,  124  N.  W.  506, 
life  insurance  company  having  surrendered  Ucense  to  do  business 
within  State  and  transacting  only  such  business  as  is  necessary  un^er 
outstanding  policies,  is  not  doing  business  in  State  within  statute  of 
1898,  requiring  filing  of  complete  account  of  business  and  financial  con- 
dition for  preceding  year;  Allgeyer  v.  Louisiana,  165  U.  S.  583,  41  L.  Ed. 
833,  17  Sup.  Ct.  429,  and  Connecticut  Mutual  Life  Ins.  Co.  v.  Spratley, 
172  U.  S.  621,  19  Sup.  Ct.  315,  both  reaflfirming  rule;  Orient  Ins.  Co.  v. 
Daggs,  172  U.  S.  566,  43  L.  Ed.  656,  19  Sup.  Ct.  284,  that  which  State 
may  do  with  corporations  of  its  own  creation,  it  may  do  with  foreign 
corporations;  Barnes  v.  People,  168  HI.  430,  48  N.  E.  93,  corporations 
are  not  citizens  within  amendment  guaranteeing  equal  privileges  and 
protection ;  Fred  Miller  Brewing  Co.  v.  Council  Bluffs  Ins.  Co.,  95  Iowa, 
35,  40,  63  N.  W.  566,  568,  insurance  company  does  business  within  State 
when  it  issues  policies  for  delivery  therein;  Sparks  v.  National  etc. 
Ace.  Assn.,  100  Iowa,  465,  69  N.  W.  681,  enforcing  judgments  rendered 
in  other  States  under  statutes  regulating  foreign  corporations;  Com- 
monwealth V.  Roswell,  173  Mass.  121,  122,  53  N.  E.  133,  upholding  act 
requiring  insurance  brokers  to  obtain  licenses;  Seamans  v.  Christian 
Bros.  Mill  Co.,  66  Minn.  207,  68  N.  W.  1066,  refusing  recovery  of 
premiums  to  company  not  complying  with  statute;  Cravens  v.  New  York 
Life  Ins.  Co.,  148  Mo.  614,  71  Am.  St.  Bep.  648,  50  S.  W.  527,  allowing 
recovery  against  foreign  corporation,  under  statute,  notwithstanding 
contrary  terms  of  policy;  Hickman  v.  State,  62  N.  J.  L.  504,  41  Atl. 
943,  affirming  conviction  of  agent  of  foreign  insurance  company  not 
complying  with  statute;  Lewis  v.  American  Sav.  etc.  Assn.,  98  Wis. 
221,  39  L.  B.  A.  566,  73  N.  W.  798,  giving  to  receiver  in  Wisconsin 
securities  of  foreign  corporation  deposited  under  statute;  Noble  v. 
Mitchell,  164  U.  S.  371,  41  L.  IkL  473,  17  Sup.  Ct.  Ill,  Hopkins  v. 
United  States,  171  U.  S.  597,  43  L.  Ed.  298,  19  Sup.  Ct.  47,  Eastern 
BIdg.  etc.  Assn.  v.  Bedford,  88  Fed.  11,  and  State  v.  Chicago  etc.  Ry. 
Co.,  128  Wis.  549, 108  N.  W.  625,  all  ai^uendo. 

Distinguished  in  State  v.  Board  Ins.  Commrs.,  37  Fla.  575,  88  L.  B.  A. 
291,  20  South.  775,  act  requiring  foreign,  but  not  domestic,  insurers  to 
possess  certain  property,  is  invalid. 

Acts  which  the  legislature  may  and  may  not  declare  ill^al.    Note, 
78  Am.  St.  Bep.  250. 
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Commerce  does  not  include  writing  insurance. 

Approved  in  Thames  etc.  Marine  Ins.  Co.  v.  United  States,  237  U.  S. 
25,  Ann.  Gas.  1915D,  1087,  59  L.  Ed.  824,  35  Sup.  Ct.  496,  holding  taxes 
paid  under  act  of  1898  on  policies  of  marine  insurance  on  exports 
are  void  as  taxes  on  exports  and  recoverable  under  Refunding  Act  of 
1902;  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  231  U.  S.  502, 
505,  506,  511,  58  L.  Ed.  336,  336,  339,  34  Sup.  Ct.  167,  insurance  is  not 
commerce,  and  tax  imposed  by  Montana  code  on  foreign  life  insurance 
company  based  on  excess  of  premiums  received  over  losses  and  expenses 
incurred  within  State  is  valid;  Ware  v.  Mobile  County,  209  U.  S.  411, 
52  L.  Ed.  858,  28  Sup.  Ct.  526,  State  tax  on  persons  engaged  in  buying 
and  selling  cotton  for  future  delivery,  not  involving  interstate  ship- 
ment, is  not  regulation  of  interstate  commerce;  N'ew  York  Life  Ins.  Co. 
V.  Cravens,  178  U.  S.  401,  44  L.  Ed.  1124,  20  Sup.  Ct.  967,  upholding 
Mo.   Stats.,  §  5983,  making  life  insurance  policies  nonforfeitable  for 
default  of  payment  of  premium;  Thames  &  Mersey  Marine  Ins.  Co.  v. 
United  States,  217  Fed.  686,  tax  on  marine  policies  of  insurance  cover- 
ing successive  shipments  in  foreign  commerce  under  War  Revenue  Act 
of  1898  is  not  void  as  tax  on  exports;  Parsons- Willis  Lumber  Co.  v. 
Stuart,  182  Fed.  782,  105  C.  C.  A.  211,  contract  made  in  Kentucky  by 
corporation  of  that  State  for  purchase  of  lumber  to  be  sawed  and  de- 
livered for  shipment  into  Alabama,  relates  to  interstate  commerce,  and 
its  execution  does  not  make  corporation  subject  to  Alabama  laws  relat- 
ing to  foreign  corporations;  Kansas  Natural  Gas  Co.  v.  Haskell,  172 
Fed.  561,  act  of  Oklahoma  prohibiting  construction  of  pipe-lines  for 
transportation  of  natural  gas  except  by  corporations  under  charters 
providing  that  gas  shall  not  be  transported  out  of  State,  is  void ;  Brooks 
V.  Southern  Pac.  Co.,  148  Fed.  991,  as  to  definition  of  interstate  com- 
merce ;  Greenwich  Ins.  Co.  v.  Carroll,  125  Fed.  127,  holding  unconstitu- 
tional Iowa  Code,  §  1754,  making  it  unlawful  for  fire  insurance  companies 
operating  in  State  to  agree  upon  commission  to  be  allowed  agents ;  Ware 
V.  Mobile  County,  146  Ala.  170,  121  Am.  St.  Rep.  21,  41  South.  155,  con- 
tracts entered  into  by  New  York  broker  engaged  in  buying  and  selling 
cotton  for  future  delivery  were  not  interstate  commerce,  and  broker  was 
subject  to  tax  imposed  on  persons  buying  and  selling  futures  for  sx>ecula- 
tion;  Charleston  etc.  Ry.  Co.  v.  Anchors,  10  Ga.  App.  325,  73  S,  E.  552, 
Federal  Employers'  Liability  Act  does  not  apply  to  action  by  employee 
for  injury  received  while  relaying  rails  of  track  used  for  interstate  as 
well  as  intrastate  trains;  Cummins  v.  Pennsylvania  Fire  Ins.  Co.,  153 
Iowa,  586,  Ann.  Oas.  1913E,  235,  37  L.  R.  A.  (N.  S.)  1169, 134  N.  W.  82, 
in  action  on  fire  insurance  policy,  entries  in  register  kept  by  agent  were 
not  admissible  as  entries  made  in  professional  capacity  within  meaning 
of  Code  provision ;  State  v.  Schofield,  136  La.  718,  67  South.  563,  license 
imposed  on  agent  of  foreign  corporation  selling  articles  of  commerce 
which  at  time  of  sale  are  in  another  State  operates  in  restraint  of  inter- 
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state  commerce;  New  York  Life  Ins.  Co.  v.  Deer  Lodge  County,  43 
Mont.  249,  115  Pac.  912,  business  of  life  insurance  conducted  in  State 
by  foreign  corporation  is  not  commerce;  State  v.  Insurance  Co.  of  North 
America,  71  Neb.  351,  352, 106  N.  W.  768,  holding  business  of  insurance, 
whether  against  perils  of  sea,  fire  or  insurance  o£  life,  is  not  commerce; 
Interstate  Amusement  Co.  v.  Albert,  128  Tenn.  425,  161  S.  W.  490, 
contract  of  owner  of  theatrical  circuit,  with  offices  in  Chicago,  to 
furnish  troupes  of  actors  for  playing  in  defendant's  opera-house  in 
Chattanooga,  Tennessee,  did  not  involve  interstate  commerce,  and  was 
subject  to  laws  of  Tennessee;  D'Arcy  v.  Mutual  Life  Ins.  Co.,  108  Tenn. 
573,  69  S.  W.  769,  liolding  policy-holders  entitled  to  serve  process  on 
Secretary  of  State,  under  Acts  1875,  c.  66,  after  repeal  thereof  by  Act 
1895,  c.  160,  where  insurance  company  withdrew  before  last  act  be- 
came operative;  International  Text-Book  Co.  v.  Lynch,  81  Vt.  108,  69 
Atl.  543,  foreign  corporation  engaged  in  instruction  by  correspondence 
is  not  engaged  in  interstate  commerce  so  as  to  prevent  State  from  re- 
quiring it  to  pay  license;  Harris  v.  Commonwealth,  113  Va.  751,  Ann. 
GaA.  1913E,  597,  38  L.  B.  A.  (N.  S.)  458,  73  S.  E.  563,  insnrance  is  not 
article  of  merchandise  or  manufacture  within  laws  against  engrossing,  or 
prohibiting  combinations  among  dealers  in  articles  of  merchandise  or 
manufacture ;  State  v.  Merrill,  83  Wash.  16, 144  Pac.  928,  Laws  of  1913, 
regulating  foreign  savings  and  loan  associations,  are  not  void  as  in- 
terference with  interstate  commerce;  International  Text-Book  Co.  v. 
Peterson,  133  Wis.  310,  14  Ann.  Gas.  965,  113  N.  W.  732,  contract  to 
furnish  instruction  by  correspondence  was  not  interstate  commerce, 
and  was  void  as  violation  of  statute  of  1898;  dissenting  opinion  in 
Pedersen  v.  Delaware  etc.  R.  R.  Co.,  229  U.  S.  154,  Ann.  OaA.  1914G, 
153,  57  L.  Ed.  1129,  33  Sup.  Ct.  648,  3  N.  C.  C.  A.  786,  majority  holding 
railroad  employee  carrying  bolts  to  be  used  in  repairing  interstate  rail- 
road and  injured  by  interstate  train  may  sue  under  Federal  Employers' 
Liability  Act;  dissenting  opinion  in  Lottery  Case,  188  U.  S.  367,  368, 
47  L.  Ed.  506,  506,  23  Sup.  Ct.  331,  majority  holding  carriage  of  lottery 
tickets  between  States  by  interstate  express  company  constitutes  inter- 
state commerce;  dissenting  opinion  in  Webster  v.  Ferguson,  94  Minn. 
93,  102  N.  W.  215,  majority  holding  agent  of  unauthorized  insurance 
company  not  liable  on  contract  unless  insured  was  deceived  by  his  con- 
duct; Hopkins  v.  United  States,  171  U.  S.  602,  43  L.  Ed.  299,  19  Sup. 
Ct.  49  (reversing  82  Fed.  540),  business  of  Elansas  City  Live-Stock 
Association  is  not  interstate  commerce ;  Allgeyer  v.  Louisiana,  165  U.  S. 
591,  41  L.  Ed.  836,  17  Sup.  Ct.  432,  arguendo. 

Distinguished  in  Reilley  v.  United  States,  106  Fed.  902,  46  C.  C.  A. 
25,  holding  act  of  March  2,  1895,  prohibiting  carriage  between  States 
of  paper  or  ticket  representing  share  in  lottery,  includes  carriage  of 
slip  representing  chance  in  policy  game. 

Insnrance  company  as  engaged  in  trade  or  commerce.    Note,  AJUL 
OaA.  1913B,  98L 
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Business  of  collection   or   commercial   agency   as  interstate   com- 
merce.   Note,  47  L.  R.  A.  (N.  S.)  650. 

Power  to  exclude  foreign  corporations  includes  power  to  regulate  busi- 
ness witMn  State. 

Approved  in  Nutting  v.  Massachusetts,  183  U.  S.  556,  557,  558,  46 
L.  Ed.  327,  22  Sup.  Ct.  239,  upholding  Mass.  Stats.  1894,  c.  522,  against 
negotiating  and  transacting  unlawful  insurance  with  foreign  company 
not  admitted  to  State;  Dayton  Coal  &  Iron  Co.  v.  Barton,  183  U.  S.  24, 
46  L.  Ed.  64,  22  Sup.  Ct.  5,  upholding  Tennessee  act  of  March  17,  1899, 
requiring  all  corporations  to  redeem  in  money  store  orders  and  scrip 
paid  to  employees ;  Williams  v.  Fears,  179  U.  S.  277,  45  L.  Ed.  190,  21 
jSup.  Ct.  131,  upholding  Ga.  Laws  1898,  p.  21,  imposing  license  tax 
upon  emigrant  agents;  New  York  Life  Ins.  Co.  v.  Cravens,  178  U.  S. 
396,  44  L.  Ed.  1122,  20  Sup.  Ct.  965,  upholding  Mo.   Stats.,   §5983, 
making  life  insurance  policies  nonforfeitable  for  default  in  payment  of 
premiums;  Baltimore  etc.  R.  Co.  v.  Gawinske,  197  Fed.  32,  116  C.  C.  A. 
579,  release  executed  by  employee  after  accrual  of  right  of  action  for 
injuries  received  in  moving  train  in  interstate  commerce  is  void  under 
Federal  Employers'  Liability  Act;  Jones  v.  Mutual  Fidelity  Co.,  123 
Fed.  532,  upholding  Tenn.  Stats.,  1891,  c.  122,  making  it  unlawful  for 
corporation  to  do  or  attempt  to  do  business  within  State  without  comply- 
ing with  statute ;    Adler- Weinberger  S.  S.  Co.  v.  Rothschild  &  Co.,  123  Fed. 
148,  upholding  Pennsylvania  act  of  May  1, 1876,  making  agent  of  foreign 
corporation  not  complying  with  State  laws  personally  liable  on  con- 
tracts made  through  him;  McGuire  v.  Chicago  etc.  R.  Co.,  131  Iowa,  367, 
369,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W.  911,  912,  upholding  statuto 
making  every  corporation  operating  railway  within  State  liable  for  in- 
juries to  servant  caused  by  negligence  of  fellow^ervant  regardless  of 
contract  of  insurance  or  indemnity;  Opinion  of  the  Justices,  97  Me. 
593,  594,  55  Atl.  830,  upholding,  in  answer  to  question  from  Senate, 
chapter  18,  Pub.  Law  Me.  1895,  for  reference  to  three  disinterested 
men  settlement  of  fire  insurance  loss  where  parties  disagreed;  Apple- 
gate  V.  Travelers'  Ins.  Co.,  153  Mo.  App.  82,  132  S.  W.  8,  act  of  1909, 
declaring   that    suicide   shall    be    no   defense    to   suit    on   policy,    ap- 
plies  to  policy   issued  by  foreign   corporation   and  insurer   is   liable 
for   amount   of  policy   where   insured   committed   suicide   by   poison; 
State    ex    rel.    General    Elec.    Co.    v.    Alderson,    49    Mont.    35,    140 
Pac.  84,  upholding  provision  of  Code  imposing  license  fee  on  foreign 
corporation  based  on  amount  of  capital  stock  for  privilege  of  doing 
business  within  State;   Stone  v.  Penn  Yan  etc.  Ry.,  197  N.  Y.  286, 
134  Am.  St.  Rep.  879,  90  N.  £.  846,  holding  insurance  company  of  Penn- 
sylvania was  not  doing  business  in  New  York  within  insurance  law 
relating   to   foreign   corporations   or  within   corporation   law   denying 
foreign  corporation,  not  having  certificate,  right  to  sue  in  New  York; 
Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  507,  175  S.  W.  551,  upholding 
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act  of  1909  imposing  privilege  tax  measured  by  capital  stock  on  foreign 
corporation  engaged  in  manufacture  of  powder  and  filling  orders  for 
interstate  and  intrastate  commerce  from  warehouses  within  State; 
State  ex  rel.  Wisconsin  Trust  Co.  v.  Leuch,  156  Wis.  128,  144  N.  W. 
293,  under  statute  of  1898,  providing  that  stock  in  corporation  in  State 
taxed  on  property  in  same  manner  as  individuals  shall  be  exempt,  for- 
eign corporation  is  entitled  to  exemption  of  stock  same  as  domestic 
corporation;  Ashland  Lumber  Co.  v.  Detroit  Salt  Co.,  114  Wis.  78, 
89  N.  W.  908,  upholding  Rev.  Stats.  1898,  providing  that  contracts 
of  foreign  corporations  not  complying  with  State  law  shall  be  wholly 
void. 

Distinguished  in  Arkwright  Mills  v.  Aultman  etc.  Mach.  Co.,  128  Fed. 
196,  upholding  as  extension  of  rights  of  setoff  Mass.  Rev.  Laws,  c.  170, 
§  2,  providing  for  setoff  by  defendant  of  judgment  against  nonresident 
plaintiff  bringing  action  in  State;  Noble  v.  Mitchell,  164  U.  S.  370,  41 
L.  Ed.  478,.  17  Sup.  Ct.  110,  reaffirming  rule;  Commonwealth  v.  Roswell, 
173  Mass.  120,  53  N.  E.  133,  affirming  conviction  under  statute  requiring 
insurance  brokers  to  obtain  license. 

Distinguished  in  AUgeyer  v.  Louisiana,  165  U.  S.  586,  41  L.  Ed.  834, 
17  Sup.  Ct.  430  (reversing  48  La.  Ann.  106,  18  South.  905),  prohibi- 
tion against  effecting  insurance  in  noncomplying  foreign  companies  is 
invalid  when  applied  to  contract  made  in  another  State;  Eastern  Bldg. 
etc.  Assn.  v.  Bedford,  88  Fed.  15,  Federal  court  will  not  refuse  to 
enforce  valid  contract,  nonenforceable  in  State  courts  merely  on  ac- 
count of  noncompliance  with  State  administrative  regulations. 

Taxation  of  franchises.    Note,  181  Ajn.  St.  Bap.  883. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  83,  93. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  646, 
678. 

Statutes  are  presumed  constitutional. 
Approved  in  Board  of  Commrs.  of  Onslow  County  v.  Tollman,  145 
Fed.  767,  76  C.  C.  A.  317,  reaffirming  rule;  Kniorhts  Templars'  Indem- 
nity Co.  V.  Jarman,  187  U.  S.  205,  47  L.  Ed.  145,  23  Sup.  Ct.  ill,  up- 
holding Mo.  Laws  1887,  p.  199,  as  relieving  insurance  policies  issued 
on  assessment  plan  from  operation  of  Stats.  1879,  §  5982,  declaring 
that  suicide  shall  be  no  defense;  United  States  v.  Patterson,  201  Fed. 
715,  holding  Sherman  Anti-trust  Act  of  1890  is  valid  criminal  statute 
and  prosecution  under  it  does  not  deprive  accused  of  property  without 
due  process  of  law ;  St.  Louis  etc.  R.  Co.  v.  Cross,  171  Fed.  493,  act  of 
1908  of  Oklahoma  providing  that  foreign  corporation  filing  removal 
petition  shall  forfeit  right  to  do  business  within  State  is  void  as  to 
railroad  owning  lines  when.  State  was  admitted;  Smeltzer  v.  St.  Louis 
etc.  R.  Co.,  158  Fed.  666,  provision  of  Hepburn  Act  of  1906  making 
initial  carrier  liable  for  loss  occurring  on  its  own  or  connecting  lines 
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and  forbidding  contracts  exempting  it  from  such  liability  is  valid ;  State 
V.  Louisville  etc.  R.  Co.,  97  Miss.  60,  Aim.  Oaa.  19120,  1150,  63  Soutb. 
466,  upholding  act  of  1908  providing  that  foreign  public  service  cor- 
poration removing  suit  to  Federal  court  or  instituting  suit  there  which 
domestic  corporation  could  not  maintain  shall  forfeit  right  to  do  busi- 
ness within  State;  Territory  ex  rel.  City  of  Albuquerque  v.  Pinney,  15 
N.  M.  633,  114  Pae.  369,  holding  act  of  1909  providing  that  delinquent 
taxes  for  certain  years  shall  be  distributed  to  general  county  fund  and 
general  school  fund  does  not  include  taxes  levied  for  city  purposes; 
Coal  A  Coke  Ry.  Co.  v.  Conley,  67  W.  Va.  162,  166,  67  S.  E.  627,  629, 
holding  railroad  is  excepted  from  penalty  clause  of  statute  classifying 
railroads  and  r^^lating  rates  during  prosecution  of  suit  to  determine 
whether  rates  are  confiscatory. 

Oonstltatlon  does  not,  by  Fourteenth  Amendment,  guarantee  right  to 
contract  contrary  to  State  law. 

Approved  in  Delamater  v.  South  Dakota,  206  U.  S.  102,  103,  10  Ann. 
Gas.  733,  51  L.  Ed.  780,  27  Sup.  Ct.  447,  under  Wilson  act,  owner  of 
intoxicating  liquors  in  one  State  cannot  send  agents  to  solicit  orders  in 
another  State  in  defiance  of  its  laws;  In  re  Wyoming  Valley  Co-op. 
Assn.,  198  Fed.  440,  statute  of  Pennsylvania  authorizing  formation 
of  co-operative  association  is  not  invalid  as  interfering  with  right  of 
contract,  because  of  provision  that  such  corporation  shall  neither  give 
nor  receive  credit;  Golden  4b  Co.  v.  Justice's  Court,  23  Cal.  App.  788, 
140  Pac.  64,  upholding  Wyllie  local  option  law  making  it  unlawful 
to  solicit  or  take  orders  for  sale  or  delivery  of  alcoholic  liquors  in 
no-license  territory ;  Rose  v.  State,  4  Ga.  App.  608,  62  S.  E.  126,  under 
provisions  of  Wilson  act  of  Congress,  State  statute  prohibiting  solicita- 
tion of  orders  for  intoxicating  liquors  is  valid,  although  seller  and 
liquor  to  be  sold  are  both  in  another  State;  State  v.  J.  P.  Bass  Pub. 
Co.,  104  Me.  295,  20  L.  R.  A.  (N.  S.)  495,  71  Atl.  897,  under  Wilson 
act  of  1890,  State  may  prohibit  advertising  within  State  of  intoxicating 
liquors  sold  or  kept  for  sale  without  State;  Commonwealth  v.  Nutting, 
175  Mass.  156,  78  Am.  St.  Rep.  485,  55  N.  E.  896,  upholding  Mass.  Stats. 
1894,  c.  522,  as  grounding  indictment  against  agent  of  foreign  in- 
surance company  for  contracting  insurance  on  property  within  State 
against  the  statute;  National  etc.  Bldg.  Assn.  v.  Brahan,  80  Miss.  431, 
433,  31  South.  847,  holding  Mississippi  usury  laws  govern  contract  be- 
tween special  a&rent  of  foreign  loan  association  and  citizen  of  State, 
though  company  has  no  office  therein ;  Boston  Ice  Co.  v.  Boston  &  Maine 
R.  R.  Co.,  77  N.  H.  13,  Ann.  Oas.  1914A,  1090,  46  L.  R.  A.  (N.  S.)  835, 
86  Atl.  367,  act  of  1901  giving  railroad  insurable  interest  in  property 
on  right  of  way  exposed  to  fire  and  entitling  railroad  to  benefit  of  in- 
surance taken  out  by  owner  is  not  void  as  abridging  insurance  com- 
pany's freedom  of  contract;  State  ex  rel.  West  v.  State  Capital  Co., 
24  Okl.  261,  103  Pac.  1025,  under  Wilson  act  of  1890  withdrawing  in- 
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toxicating  liquor  from  protection  of  commerce  clause  to  certain  extent, 
State  may  prohibit  advertising  within  State  of  intoxicating  liquors 
kept  for  sale  without  State;  Williams  v.  State,  5  Okl.  Cr.  208,  209, 
114  Pac.  625,  upholding  prohibition  law  making  it  unlawful  to  solicit 
purchase  or  sale  of  intoxicating  liquors  within  State;  State  v.  Davis, 
84  S.  C.  518,  66  S.  £.  876,  upholding  statute  of  1909  making  it  mis- 
demeanor for  person,  acting  for  himself  or  as  agent,  to  solicit  orders 
for  intoxicating  liquors  for  interstate  shipment;  Edmanson  y.  State, 
64  Tex.  Cr.  428,  429,  142  S.  W.  895,  under  Wilson 'act,  State  may  pass 
law  prohibiting  taking  orders,  for  sale  in  counties  adopting  local  option 
law,  of  intoxicating  liquors  situated  in  another  State;  dissenting  opin- 
ion in  Ex  parte  Dickey,  144  Cal.  242,  103  Ajil  St.  Bep.  89,  66  L.  R.  A. 
928,  77  Pac.  927,  majority  holding  void  statute  limiting  employment 
agent's  commission  to  ten  per  cent  of  month's  wages  in  employment 
furnished;  dissenting  opinion  in  Swing  v.  Cameron,  145  Mich.  186,  9 
Ann.  Gas.  332,  9  L.  R.  A.  (N.  S.)  417, 108  N.  W.  511,  majority  holding 
foreign  insurance  company  not  having  authority  to  do  business  within 
State  cannot  maintain  suit  in  State  courts  to  collect  assessment  due 
on  policy,  though  contract  was  made  in  State  of  company's  domicile 
by  correspondence  with  insured  in  another  State. 

Distinguished  in  Allgeyer  v.  Louisiana,  165  U.  S.  588,  41  L.  Ed.  835, 
17  Sup.  Ct.  431,  holding  contract  made  in  another  State,  not  within 
Louisiana  prohibition  of  insurance  in  noncomplying  companies;  Mc- 
Bride  v.  Fidelity  &  Casualty  Co.,  14  Tex.  Civ.  App.  283,  37  S.  W.  1093, 
law  requiring  companies  canceling  guaranties  to  notify  employee  thereof 
does  not  apply  to  foreign  corporations  receiving  application  without 
State. 

Broker  is  representative  of  both  parties. 

Distinguished  in  Quinn  v.  Burton,  196  Mass.  280,  81  N.  E.  258,  agent 
employed  by  owner  to  sell  property  and  authorized  to  place  valuation 
on  property  agreeing  with  agent  of  person  with  whom  exchange  was 
made  to  pool  and  divide  commissions  cannot  recover  commissions. 

Secret  interest  of  broker  affecting  commissions.    Note,  45  L.  S.  A. 
51. 

Miscellaneous.  Cited  in  Street  v.  Vamey  Electrical  Supply  Co.,  160 
Ind.  345,  66  N.  E.  897,  holding  unconstitutional  minimum  wage  law 
March  9,  1901,  requiring  payment  of  at  least  twenty  cents  per  hour 
to  unskilled  labor  on  public  works ;  National  etc.  Bldg.  Assn.  v.  Brahan, 
80  Miss.  432,  31  South.  846,  holding  usury  laws  of  Mississippi  control 
contract  between  local  agent  of  foreign  loan  association  and  citizen 
of  State,  though  association  has  no  local  office ;  Eastern  Bldg.  etc.  Assn. 
V.  Bedford,  88  Fed.  10,  citing  dissenting  opinion. 
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155  U.  S.  665-673,  39  L.  Ed.  804,  15  Sap.  Ct.  246,  BBOWN  Y.  SPILMAK. 

Oas  or  oil  belong  to  owner  of  land  so  long  as  on  It,  bnt  having  escaped 
therefrom,  title  la  gone. 

Approved  in  Ohio  Oil  Co.  v.  Kelley,  9  Ohio  C.  C.  521,  f oUowii^  rule ; 
Ohio  Oil  Co.  V.  Indiana  (No.  1),  177  U.  S.  203,  205,  44  L.  Ed.  787, 
738,  20  Sup.  Ct.  581,  682,  upholding  Ind.  Acts  1893,  p.  300,  making  it 
*  unlawful  to  permit  flow  of  oil  or  gas  from  well  to  escape  more  than 
two  days  without  being  confined;  Kansas  Natural  Gas  Co.  v.  Haskell, 
172  Fed.  663,  act  of  Oklahoma  of  1907  prohibiting  construction  of 
pipe-lines  for  transportation  of  natural  gas,  except  by  corporations  or- 
ganized under  charter  providing  that  gas  shall  not  be  transported  out 
of  State,  is  void ;  Brewster  v.  Lanyon  Zinc  Co.,  140  Fed.  809,  72  C.  C.  A. 
213,  where  oil  and  gas  lease  was  forfeited,  but  still  embarrassed  dis- 
posal of  such  minerals,  which  were  being  exhausted  by  neighboring 
mills,  equitable  relief  granted,  ejectment  being  ineffective;  Osbom  v. 
Arkansas  Territorial  Oil  etc.  Co.,  103  Ark.  179,  146  S.  W.  124,  where 
lessor,  after  giving  lease  to  explore  and  to  take  gas  from  eighty  acres 
of  land,  conveys  fee  to  forty  acres  and  grantee  conveys  fee  to  one- 
half  acre  to  third  person  without  reserving  gas  rights,  third  person 
has  right  to  rentals  for  gas  discovered  on  one-half  acre;  Andrews  v. 
Andrews,  31  Ind.  App.  191,  67  N.  E.  462,  holding  devisee  of  life  estate 
entitled  to  royalties  from  oil  wells  opened  by  testator's  lessee  after 
life  estate  accrued;  Simpson  v.  Pittsburg  etc.  Glass  Co.,  28  Ind.  App. 
352,  62  N.  E.  767,  holding  if  lessee  or  land  owner  tap  oil  deposit,  oil 
belongs  to  one  obtaining  possession  thereof;  Manufacturers*  Gas  etc. 
Co.  V.  Indiana  Natural  Gas  etc.  Co.,  155  Ind.  475,  57  N.  E.  917,  uphold- 
ing Acts  1891,  p.  89,  prohibiting  use  of  artificial  means  to  increase 
natural  flow  of  gas  from  well;  Lanyon  Zinc  Co.  v.  Freeman,  68  Kan. 
696,  75  Pac.  997,  trustee  under  will  of  farm  to  lease  same  and  keep 
it  in  good  condition  not  authorized  to  execute  oil  and' gas  lease;  Cooke 
V.  Gulf  Refining  Co.,  135  La.  616,  65  South.  760,  refusing  to  allow 
damages  for  gas  used  from  well  drilled  by  lessee  after  term  stipulated 
in  lease  had  e^ired,  where  lessee  acted  in  good  faith  and  under  advice 
of  counsel  and  well  was  closed  after  judgment  canceling  lease;  Caddo 
Oil  etc.  Co.  V.  Producers'  Oil  Co.,  134  La.  708,  64  South.  687,  holding, 
in  suit  to  set  aside  gas  and  oil  lease,  that  potestative  condition  by  which 
lessee  may  abandon  contract  at  will  destroys  obligation,  and  there  was 
no  contract;  Rives  v.  Gulf  Refining  Co.,  133  La.  184,  62  South.  626, 
holding  oil  and  gas  lease  is  not  grant  of  oil  and  gas  in  ground,  but 
merely  gives  right  to  explore  for  same;  dissenting  opinion  in  Hathorn 
V.  Natural  Carbonic  Gas  Co.,  194  N.  Y.  352,  356,  128  Am.  St.  Rep.  655, 
16  Ann.  Gas.  989,  28  L.  B.  A.  (N.  8.)  486,  87  N.  E.  514,  616,  majority 
enjoining  proprietor  from  pumping  mineral  waters  upon  his  land  to 
supply  public  market  with  carbonic  acid  and  turning  water  to  waste  in 
manner  to  reduce  supply  of  neighboring  proprietors. 

Petroleum  and  natural  gas  as  minerals.    Note,  20  Ann.  Oas.  987, 
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Oonrts  win  notice  whatever  ought  to  be  generally  known  within  limits 
of  Jurisdiction. 

Approved  in  Ohio  Oil  Co.  v.  Kelley,  9  Ohio  C.  Q.  517,  following 
i-ule;  Lindsley  v.  Natural  Carhonic  Gas  Co.,  220  U.  S.  79,  Ami.  Gas. 
1912C,  160,  55  L.  Ed.  878,  31  Sup.  Ct.  337,  applying  rule  and  holding 
methods  of  pumping  gas  and  mineral  water  justifies  classification  in 
New  York  Mineral  Springs  Act;  In  re  Wilshire,  103  Fed.  623,  uphold- 
ing ordinance  limiting  height  of  billboards  to  six  feet,  court  taking 
judicial  notice  of  flimsiness  of  such  structures;  Mann  v.  Urquhart,  89 
Ark.  248,  116  S.  W.  222,  holding  term  "carry"  in  contract  for  pur- 
chase of  interest  in  patent  right  means  to  advance  money  to  pay  his 
interest ;  Simpson  v.  Pittsburg  etc.  Glass  Co.,  28  Ind.  App.  352,  62  N.  E. 
757,  holding  court  will  take  judicial  notice  of  habits  or  characteristics 
of  natural  gas. 

Lease  for  sole  purpose  of  boring  for  oil,  excepting  portion  on  whidi 
no  well  shall  be  bored,  does  not  reserve  land,  but  limits  privileges. 

Approved  in  Eastern  Oil  Co.  v.  Coulehan,  65  W.  Va.  536,  64  S.  E.  838, 
granting  injunction  to  prevent  forfeiture  of  oil  and  gas  lease,  where 
there  was  substantial  performance  of  contract  before  expiration  of  time 
limited;  Central  Fuel  Co.  v.  Wallace,  174  Ind.  726,  93  N.  E.  66,  holding 
owner  of  tract  of  two  hundred  acres  of  land  leasing  right  to  oil  and  gas 
under  land  had  no  reserve  rights  to  oil  and  gas,  and  subsequent  lease 
to  original  lessee,  made  after  assigning  original  lease  to  purchaser  of 
eighty  acres  of  tract,  was  void ;  Carter  v.  Foster,  145  Mo.  395,  47  S.  W. 
9,  arguendo. 

Injury  to  gas  or  oil  well  from  acts  on  neighboring  premises.    Note, 
48  L.  B.  A.  (N.  S.)  168,  171. 

Right  to  pump  up  water  carrying  away  another's  mineral  in  solu- 
tion.   Note,  5  B.  B.  0.  256. 

155  U.  S.  67S-685,  39  It.  Ed.  307,  16  Sup.  Ot.  284,  SHEBMAN  ▼.  UNITED 
STATES. 

Not  cited. 

156  U.  S.  685-688,  39  L.  Ed.  310,  15  Sup.  Ot.  248,  IScKNlOBT  Y.  JAMES. 

Writ  of  error  does  not  lie  to  review  order  of  Judge  at  cbambers. 

Approved  in  Chow  Loy  v.  United  States,  112  Fed.  359,  50  C.  C.  A.  279, 
holding  district  judge  in  his  discretion  determines  where  delay  in  bring- 
ing commissioner's  order  of  deportation  before  him  for  appeal  consti- 
tutes abandonment;  Lambert  v. Barrett,  157  U.  S.  700,  39  L.  Ed.  866, 
15  Sup.  Ct.  723,  appeal  does  not  lie  from  order  of  circuit  judge  at  cham- 
bers ;  Matter  of  Buchanan,  146  N.  Y.  270,  40  N.  E.  885,  appeal  from  Fed- 
eral district  judge's  chamber  order,  denying  habeas  corpus,  does  not  act 
as  supersedeas  to  delay  death  sentence;  Carter  v.  Qear,  197  U.  S.  353, 
49  L.  Ed.  789,  25  Sup.  Ct.  491,  arguendo. 
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What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  519. 

Miscellaneous.  Cited  in  United  States  v.  Swift  &  Co.,  122  Fed.  533, 
holding  fact  that  fresh  meat. is  taxable  by  State  does  not  take  it  from 
body  of  interstate  commerce. 

166  XT.  8.  688-701,  89  L.  Ed.  811,  16  Sap.  Ot.  268,  360,  POSTAL  TEI*. 
GABLE  GO.  V.  ADAMS. 

State  cannot  tax  subjects  of  interstate  commerce,  receipts  tberefrom 
or  business  itself. 

Approved  in  Western  Union  Tel,  Co.  v.  Kansas,  216  U.  S.  27,  64  L.  Ed. 
866,  30  Sup.  Ct.  190,  statute  of  Kansas  imposing  tax  on  foreign  corpora- 
tion of  given  per  cent  of  capital,  including  property  within  and  without 
State,  is  void;  Galveston  etc.  Ry.  Co.  v.  Texas,  210  U.  S.  226,  227,  52 
L.  Ed.  1037,  28  Sup.  Ct.  638,  statute  of  Texas  imposing  tax  of  specified 
per  cent  on  gross  receipts  of  railroad  is  void  as  to  companies  whose  le- 
ceipts  include  receipts  from  interstate  business;  Fairbanks  v.  United 
States,  181  U.  S.  297,  46  L.  Ed.  868.  21  Sup.  Ct.  654,  holding  invalid 
stamp  tax  imposed  on  foreign  bill  of  lading  by  act  of  June  13,  1898; 
New  England  Telegraph  Co.  v.  Town  of  Essex,  206  Fed.  932,  holding 
telegraph  company  organized  under  Massachusetts  law,  but  having  privi- 
lege to  run  lines  along  post  roads  under  act  of  Congress,  cannot  be 
excluded  by  State  or  by  town  within  State;  State  v.  Northern  Express 
Co.,  76  Wash.  644,  645,  646,  648,  136  Pac.  1163,  1164,  1165,  law  of  1907 
imposing  privilege  tax  of  five  per  cent  of  gross  receipts  of  express  com- 
pany doing  business  within  State  is  void;  dissenting  opinion  in  Pollock 
V.  Farmers*  Loan  etc.  Co.,  157  U.  S.  646,  39  L.  Ed.  842,  15  Sup.  Ct.  714, 
158  U.  S.  665,  89  L.  Ed.  1135,  15  Sup.  Ct.  931,  majorities  holding  income 
tax  unconstitutional;  dissenting  opinion  in  Adams  Exp.  Co.  v.  Ohio,  165 
U.  S.  245,  246,  41  L.  Ed.  703,  704,  17  Sup.  Ct.  318,  319,  majority  uphold- 
ing Ohio  act  of  1893  taxing  express  companies. 

State  may  tax  corporation  engaged  in  interstate  commerce  if  amount 
depends  on  property  value. 

Approved  in  Tanner  v.  Little,  240  U.  S.  383,  60  L.  Ed.  701,  36  Sup. 
Ct.  383,  upholding  statute  of  Washington  imposing  license  tax  on  privi- 
lege of  using  profit-sharing  coupons  and  trading  stamps;  United  States 
Express  Co.  v.  Minnesota,  223  U.  S.  344,  345,  347,  66  L.  Ed.  465,  466, 
32  Sup.  Ct.  211,  upholding  statute  of  Minnesota  taxing  express  com- 
panies on  property  within  State  six  per  cent  of  gross  receipts  in  lieu 
of  other  taxes;  Citizens'  Telephone  Co.  v.  Fuller,  229  U.  S.  331,  57 
L.  Ed.  1213,  33  Sup.  Ct.  833,  upholding  Michigan  statute  taxing  tele- 
phone companies  and  exempting  corporations  having  gross  receipts  less 
than  five  hundred  dollars;  Fargo  v.  Powers,  220  Fed.  710,  upholding 
assessment  and  taxation  in  Michigan  of  express  company  on  mileage 
basis;  Missouri  etc.  Ry.  Co.  v.  Meyer,  240  Fed.  143,  upholding  act  of 
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Oklahoma  of  1908  imposing  gross  revenue  tax  on  mineral  production 
within  State;  The  Michigan  Telephone  Tax  Cases,  185  Fed.  639,  up- 
holding aet  of  Michigan  of  1909  taxing  telephone  and  telegraph  com- 
panies on  ad  valorem  hasis  and  exempting  companies  whose  gross 
receipts  did  not  exceed  five  hundred  dollars;  Atchison  etc.  Ry.  Co.  v. 
Sullivan,  173  Fed.  464,  97  C.  C.  A.  1,  upholding  assessment  on  railroad 
property  on  mileage  hasis;  Western  Union  Tel.  Co.  v.  Wright,  158  Fed. 
1008,  upholding  statute  of  Geoigia  imposing  tax  on  telegraph  com- 
pany constructing  lines  under  act  of  Congress  of  1866;  St.  Louis  etc. 
Ry.  Co.  V.  Davis,  132  Fed.  633,  upholding  taxation  of  interstate  rail- 
road on  mileage  hasis;  St.  Louis  Southwestern  Ry.  Co.  v.  State,  106 
Ark.  328,  152  S.  W.  112,  upholding  act  of  1911  imposing  upon  cor- 
poration privilege  tax  of  given  per  cent  upon  proportion  of  capital 
stock  represented  by  property  within  State,  as  applied  to  interstate 
railroad  operating  within  State;  Pacific  Gas  &  Electric  Co.  v.  Roberts, 
168  Cal.  424,  143  Pac.  701,  holding  statute  imposing  tax  upon  gross 
receipts  of  public  service  corporation  in  lieu  of  all  other  taxes  exempts 
gas  and  electric  company  from  payment  of  tax  on  motor  vehicles  used 
exclusively  in  operation  of  public  service  business;  State  v.  Illinois 
Cent.  R.  Co.,  246  III.  214,  219,  92  N.  E.  827,  829,  upholding  charter 
requiring  railroad  to  pay  seven  per  cent  of  gross  receipts  in  lieu  of 
taxes;  Wheeler  v.  Weightman,  96  Kan.  67,  L.  R.  A.  1916A,  846,  149 
Pac.  984,  holding  act  relating  to  registration  fees  and  taxation  of  real 
estate  mortgages  is  void  as  contravening  constitutional  requirement  for 
uniformity;  State  ex  rel.  Coleman  v.  Western  Union  Tel.  Co.,  75  Kan. 
653,  90  Pac.  315,  foreign  corporation  engaged  in  interstate  conmierce 
and  transacting  business  for  Federal  government  may  be  ousted  from 
privilege  of  engaging  in  nongovernmental  intrastate  business  for  failure 
to  comply  with  law  requiring  payment  of  charter  fee ;  State  v.  Western 
Union  Tel.  Co.,  96  Minn.  24,  104  N.  W.  572,  upholding  taxation  of 
tangible  and  intangible  property  of  telegraph  company,  situated  within 
State,  as  system;  West  Shore  R.  Co.  v.  State  Board  of  Assessors,  82 
N.  J.  L.  39,  81  Atl.  352,  upholding  franchise  tax  on  interstate  railroad 
levied  on  mileage  basis;  Phillipsburg  Horse  Car  R.  Co.  v.  State  Board 
of  Assessors,  82  N.  J.  L.  60,  81  Atl.  1126,  upholding  annual  franchise 
tax  on  gross  receipts  of  street  railroad  levied  on  mileage  basis;  Mc- 
Alester-Edwards  Coal  Co.  v.  Trapp,  43  Okl.  520, 141  Pac.  798,  upholding 
act  of  1908  imposing  gross  revenue  tax  on  persons,  firms  or  corporations 
engaged  in  mining;  Emert  v.  Missouri,  156  U.  S.  320,  89  L.  Ed.  4S7, 
15  Sup.  Ct.  374,  upholding  statute  requiring  all  peddlers  to  take  out 
licenses;  New  York  etc.  R.  R.  Co.  v.  Pennsylvania,  158  U.  S.  438,  89 
L.  Ed.  1045,  15  Sup.  Ct.  899,  upholding  tax  on  tolls  received  by  plaintiff 
from  lessees  of  track  in  State;  Adams  Exp.  Co.  v.  Ohio,  165  U.  S.  220, 
41  L.  Ed.  695,  17  Sup.  Ct.  309  (see  dissenting  opinion  in  165  U.  S.  249, 
41  L.  Ed.  705,  17  Sup.  Ct.  320),  and  Western  Union  Tel.  Co.  v.  Norman, 
77  Fed.  24,  both  reafiirming  validity  of  system  of  taxation  based  on 
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proportion  of  mileage  in  State  to  total;  Hall  v.  American  etc.  Transit 
Co.,  24  Colo.  300,  65  Ajn.  St.  Rep.  228,  51  Pac.  425,  upholding  tax  based 
on  number  of  cars  habitually  used  in  State;  Union  etc.  Transit  Co.  v. 
Lynch,  18  Utah,  394,  55  Pac.  643,  upholding  tax  on  cars  of  foreign  cor- 
porations used  in  Utah;  State  v.  Chicago  etc.  Ry.  Cos.,  128  Wis.  549, 
108  N.  W.  625,  arguendo. 

Distinguished  in  Wells  Fargo  &  Co.  v.  Johnson,  214  Fed.  184,  185, 
L.  B.  A.  19160,  522,  130  C.  C.  A.  528,  statute  of  South  Dakota  impos- 
ing tax  on  express  companies  doing  business  within  State  and  requir- 
ing tax  to  be  measured  by  gross  earnings  violates  provisions  of  State 
Constitution;  Western  Union  Tel.  Co.  v.  Wright,  185  Fed.  254,  256, 
257,  107  C.  C.  A.  356,  act  of  Georgia  of  1902  imposing  franchise  tax  on 
telegraph  company  doing  interstate  business,  including  value  of  fran- 
chise conferred  by  act  of  Congress,  is  void;  Western  Union  Tel.  Co.  v. 
Lakin,  53  Wash.  328,  331,  17  Ann.  Gas.  718,  101  Pac.  1095,  1096,  deny- 
ing validity  of  tax  imposed  on  telegraph  company  operating  under  Fed- 
eral franchise. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  93. 

State  may  tax  property  of  corporation  engaged  In  interstate  commerce. 

Approved  in  St.  Louis  Southwestern  By.  Co.  v.  Arkansas,  235  U.  S. 
364,  366,  69  L.  Ed.  272,  278^  35  Sup.  Ct.  99,  upholding  Arkansas  stat- 
ute of  1911  imposing  tax  for  privilege  of  exercising  franchise  within 
State,  measured  by  property  within  State,  as  applied  to  interstate  rail- 
road; Morrisdale  Coal  Co.  v.  Pennsylvania  R.  Co.,  176  Fed.  759,  and 
Interstate  Commerce  Commission  v.  Illinois  Central  R.  R.  Co.,  215  U.  S. 
470,  54  L.  Ed.  288,  30  Sup.  Ct.  155,  both  upholding  order  of  commis- 
sion requiring  railroad  in  distributing  coal-cars  to  take  into  account 
its  own  fuel  cars  in  order  not  to  create  preference  of  mine  to  which 
such  cars  are  assigned;  Atlantic  &  Pacific  Tel.  Co.  v.  Philadelphia,  190 
U.  S.  163,  165,  47  L.  Ed.  999,  1000,  23  Sup.  Ct.  818,  819,  holding  munici- 
pality may  impose  reasonable  license  tax  on  interstate  telegraph  com- 
pany for  care  or  supervision  over  jkAbs  and  wires;  Western  Union  Tel. 
Co.  V.  Norman,  77  Fed.  21,  23,  State  may  tax  property  within  its  lim- 
its, although  used  in  interstate  commerce;  State  v.  Stephens,  146  Mo. 
681,  69  Am.  St.  Rep.  636,  48  S.  W.  934,  reaffirming  rule ;  In  re  Appeal 
of  Union  Tank  Line  Co.,  204  111.  350,  68  N.  E.  505,  holding  cars  of  oil 
company  domiciled  in  another  State  not  taxable  while  in  transit  in  State 
of  Illinois;  Postal  Tel.  etc.  Co.  v.  Norfolk,  101  Va.  131,  43  S.  E. 
209,  upholding  Norfolk  Ordinance  No.  126,  imposing  license  tax  upon 
all  corporations  engaged  in  sending  and  receiving  telegrams  in  Norfolk. 

Distinguished  in  Postal  Tel.  Co.  v.  Richmond,  99  Va.  108,  86  Am. 
St.  Rep.  882,  37  S.  E.  791,  holding  invalid  city  ordinance  imposing 
license  tax  on  interstate  telegraph  company  exceeding  amount  charge- 
able on  property  within  city. 
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Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A. 
683. 

Liability  of  carrier  for  injury  to  passenger  caused  by  slipping  on 
banana  peel  or  the  like.    Note,  Ann.  Gas.  1916E,  1188,  1189. 

Miscellaneous.  Cited  in  Myers  v.  United  States,  140  Fed.  650,  hold- 
ing license  fee  for  cutting  timber  on  public  lands  virtually  export  duty; 
Pollock  V.  Farmers'  Loan  etc.  Co.,  167  U.  S.  582,  89  L.  Ed.  819,  16 
Sup.  Ct.  690,  Hovey  v.  Elliott,  167  U.  S.  445,  42  L.  Ed.  230,  17  Sup.  Ct. 
855,  and  McClatchy  v.  Superior  Court,  119  Cal.  418,  39  L.  R.  A.  694,  51 
Pac.  698,  substance,  not  shadow,  determines  validity  of  act;  dissenting 
opinion  in  Adams  Exp.  Co.  v.  Ohio,  165  U.  S.  240,  250,  41  L.  Ed.  702, 
705,  17  Sup.  Ct.  316,  320,  majority  upholding  Ohio  tax  law. 
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